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PREFACE 


In  1887  the  original  edition  upon  Receivers  by  Charles  Fisk 
Beachy  Jr.,  Esq.,  was  published.  Ten  years  later  the  present 
publishers  contracted  with  the  writer  to  revise  and  rewrite 
Mr.  Beach's  book,  and  in  1897  there  was  published  ''Beach  on 
Receivers,  Alderson*s  Edition." 

The  publishers  then  suggested  to  the  writer,  after  reading 
his  manuscript,  that  the  new  edition  would  be  practically  a 
new  book,  and  should  be  published  under  the  title  of  **  Alderson 
on  Receivers."  This  would  have  been  done  had  not  the  writer, 
for  personal  reasons,  advised  otherwise. 

The  subject  of  Receivers  has  continued  of  so  much  import- 
ance and  interest,  and  so  many  new  questions  concerning  it 
have  engaged  the  attention  of  the  courts,  that  the  publishers 
deemed  they  would  be  favoring  the  profession  by  giving  to 
it  a  treatise  upon  the  subject  which  would  present  it  in  all 
phases  to  the  present  time. 

The  writer  received  the  compliment  of  an  engagement  with 
the  publishers  to  revise  and  rewrite  ^^Alderson's  Edition  of 
Beach  on  Receivers ",  and  they  have  recognized  the  merit  of 
his  labors  by  publishing  this  book  under  the  title  of  "  Aider- 
son  on  Receivers".  This  tribute  the  writer  trusts  he  merits, 
and  that  the  profession  will  find  in  the  result  of  his  labors  a 
thorough  and  practical  treatise  upon  the  subject. 

WILLIAM  A.  ALDERSON. 
Los  Angeles,  January^  1905. 
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THE  LAW  OF  RECEIVERS. 


CHAPTER  I. 


INTRODUCTORY  —  RECEIVERS  DEFINED  — KINDS  OF  RECEIV- 
ERS—OF RECEIVERS  GENERALLY— THE  NATURE  OF  THE 
PROCEEDING. 

Section     i.  Origin  and  Growth  of  Receivers. 

2.  Receiver  Defined. 

3.  Kinds  of  Receivers. 

4.  Generally  of  Receivers  —  Powers  —  Effect  of  Appointment. 

5.  The  Receiver's  Functions. 

6.  Generally  of  the  Powers  and  Privileges  of  Receivers. 

7.  Under  What  Circumstances  the  Court  Will  Appoint. 

8.  The   effect   of   Appointment   of   Receivers   on    Rights   of  Third 

Persons. 

9.  Appointment  Discretionary. 

ID.  Of  the  Nature  and  Purpose  of  Receivership  Proceedings. 
II.  Further  of  the  Nature  of  Receivership  Proceedings. 

Section  i.  Origin  and  Growth  of  Receivers The  remedy  by 

the  appointment  of  receivers  originated  exclusively  in  equity,  and 
is  at  this  time,  aside  from  statutory  provisions,  administered  only 
by  courts  of  equity,*  which  were  first  established  by  the  Roman 
Praetors.  But  the  administration  of  justice  through  receivers  has 
been  known  less  than  two  centuries,  and  only  for  a  century  past  has 
the  remedy  by  appointment  of  receivers  been  frequently  invoked. 

The  power  to  appoint  receivers  was  exercised  by  the  court  of 
chancery  of  England,  where  the  fundamental  principles  relative  to 
such  power  were  well  established  before  the  independence  of  the 
American  colonies.  In  both  England  and  America  the  administra- 
tion of  justice  by  the  appointment  of  receivers  has  been  and  is 


*  There  is  no  power  in  a  court  to 
appoint  a  receiver  in  an  action  at  law, 
unless  conferred  by  statute,  and  the 
appointment  of  a  receiver  in  such  a 
case  is  void,  as  well  as  all  subsequent 
proceedings.  A  statute  conferring  the 
power  to  appoint  a  receiver  when  the 
court  should  deem  such  to  be  neces- 


sary for  the  purpose  of  keeping  and 
preserving  any  property  or  protecting 
any  business  or  interest,  was  adjudged 
not  to  authorize  the  appointment  of  a 
receiver  in  an  ordinary  action  on  a 
note  to  recover  a  money  judgment. 
Miller  v.  Perkins,  154  Mo.  629,  55 
S.  W.  R.  874. 
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considered  of  as  much  importance  and  utility  as  any  power  inherent 
in  courts  of  equity.^ 

The  greater  number  of  early  English  cases  concerning  receiver- 
ships relate  to  real  estate :  litigation  between  mortgagors  and  mort- 
gagees; and  it  may  be  said  that  the  earliest  appointments  of  re- 
ceivers were  for  the  preservation  and  protection  of  lands,  in  which 
the  duty  of  the  receiver  was  chiefly,  if  not  exclusively,  to  prevent 
trespass,  to  make  necessary  repairs,  and  to  collect  and  account  for 
the  rents  and  profits.  But  as  to  personal  property  receivers  were, 
as  now,  in  many  respects,  invested  with  the  powers  of  a  curator 
bonis  of  the  civil  law.  They  were  empowered  to  take  into  their 
possession  all  things  movable,  being  the  subject  of  the  litigation, 
and  if  perishable,  to  sell  them.  They  were  directed  to  collect  and 
sometimes  to  pay  debts.^  **  The  judicial  authority  to  deal  with 
property  by  means  of  a  receiver  is  not  unlimited  or  absolute."* 

So  useful  and  necessary  has  the  remedy  through  receivers  proved 
to  be  that  resort  to  it  is  now  of  daily  occurrence,  and  has  become 
so  frequent  as  to  prompt  the  declaration :  "  This  is  the  day  of  re- 
ceivers, and  their  dominion  seems  to  be  rapidly  extending  all  over 
the  land."*' 

Section  2.  Receiver  Defined. — ^A  receiver,  generally  speaking,  is 
one  to  whom  anything  is  delivered  by  another.  But  the  use  of  the 
word  in  reference  to  the  subject  of  which  we  are  to  treat  means  a 
ministerial  officer  of  a  court  of  chancery,  appointed  as  an  impartial 
and  indifferent  person  between  the  parties  to  a  suit  to  take  posses- 
sion of  and  preserve,  pendente  lite,  and  for  the  benefit  of  the  party 
ultimately  entitled  to  it,  the  fund  or  property  in  litigation,  when  it 
does  not  seem  equitable  to  the  court  that  either  party  should  have 
possession  or  control  of  it.* 


2  Skip  V.  Harwood,  i  Atk.  564. 
"The  right  to  have  a  receiver  ap- 
pointed is  an  ancient  one."  Pelzer  v. 
Hughes,  27  S.  C.  408,  3  S.  E.  R.  7S1. 

3  Williamson  v.  Wilson,  i  Bland's 
Ch.  (Md.)  418;  Decker  v.  Gardner, 
124  N.  Y.  334,  n  L.  R.  A.  480. 

*St.  Louis,  Kennett  &  Southern 
Railroad  Co.  v.  Wear,  135  Mo.  230,  36 
S.  W.  R.  357. 

^  Hale-Berry  Company  v.  Diamond 
State  Iron  Company  (Ga.)  22  S.  £.  R. 

217. 
•Wyatt's  Prac.  Reg.  335;  Chautau- 


qua County  Bank  v.  White,  6  Barb. 
584. 

Text  approved  and  followed  in  Har- 
man  v.  McMullin,  85  Va.  187,  7  S.  E 
R.  349-  We  are  now  speaking  of  com- 
mon-law receivers,  who  are  those  hav- 
ing such  powers  and  duties  as,  in  die 
exercise  of  their  jurisdiction,  courts 
of  equity  may  devolve  upon  them. 
Herring  v.  The  New  York,  Lake  Eric 
&  Western  Railroad  Company,  105 
N.  Y.  34a 

A  receiver  is  not  a  common-law  offi- 
cer, and  his  functions  have  no  relation 
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The  office  of  receiver  is  treated  as  one  of  confidence  and  trust, 
whose  powers  are  conferred  and  defined  by  the  order  of  the  court.'' 
A  receiver  is  the  officer,  the  executive  end,  of  a  court  of  equity. 
rHis  duty  is  to  protect  and  preserve,  for  the  benefit  of  the  persons 
ultimately  entitled  to  it,  the  property  over  which  the  court  has 
found  it  necessary  to  extend  its  care.  He  occupies  a  fiduciary  rela- 
tion to  the  owner  of  the  property  and  all  who  may  have  claims  to 
itf  He  is  subject  in  all  things  to  the  direction  and  control  of  the 
court  whose  officer  he  is ;  and  when  in  doubt  about  his  duty  in  any 
particular  it  is  his  privilege  to  apply  to  the  court  for  specific  instruc- 
tions.*  "  Tlie  office  is  in  many  respects  analogous  to  that  of  sheriff. 
He  is  not  a  party  nor  litigant  in  any  suit  in  which  he  is  appointed. 


to  the  title  to  the  exercise  of  a  corpo- 
rate franchise,  which  is  the  sole  ques- 
tion in  quo  warranto  proceedings. 
G>mnioawealth  v.  Order  of  Vesta,  156 
Pa.  St.  531.  He  is  the  mere  (^cer  or 
instrument  of  the  court  in  the  preser- 
vation of  the  property.  Farmers'  Loan 
&  Trust  Company  v.  Qiicago  &  Alton 
Railway  Co.,  42  Fed.  R.  6. 

A  receiver  is  appointed  for  the 
benefit  and  on  behalf  of  the  parties  in 
interest  during  the  pendency  of  the 
suit;  and,  on  its  termination  for  the 
benefit  of  the  party  ascertained  and 
adjudged  to  have  the  right  to  the  fund 
or  property  in  controversy.  But  a 
stranger  whose  rights  are  affected  may 
appear  and  be  heard  pro  inter  esse  suo; 
and  his  interests  will  be  protected  from 
diminution  by  reason  of  the  receiver- 
ship.   Gayle  v.  Johnson,  80  Ala.  388. 

A  receiver  is  appointed  for  the  bene- 
fit of  all  concerned.  He  is  the  repre- 
sentative of  the  court  and  of  all  the 
parties  interested  in  the  litigation 
wherein  he  was  appointed.  He  is  the 
right  arm  of  the  court  in  exercising 
its  jurisdiction  to  sequestrate  and  pre- 
serve the  res  of  the  suit.  Henning  v. 
Raymond.  35  Minn.  303,  29  N.  W.  R. 
132.  He  is  not  appointed  for  the 
benefit  only  of  the  party  seeking  the 
remedy,  and  he  is  not  the  complain- 
ant's agent  First  Kational  Bank  of 
Detroit    v.     Bamum    Wire    &    Iron 


Works,  60  Mich.  487;  State  of  Florida 
V.  Jacksonville,  Pensacola  &  Mobile 
R.  R.  Co.,  15  Fla.  201.  He  is  an  offi- 
cer of  the  court,  and  his  possession  of 
property  is  that  of  the  court,  bringing 
the  property  in  custodia  legis.  Fowler's 
Petition,  9  Abb.  N.  C.  268.  (Supreme 
Court  N.  Y.) 

A  receiver,  being  an  officer  of  the 
court,  is  always  before  it,  and  is  not 
entitled  to  notice  of  proceedings 
against  him.  Crawford  v.  Fickey,  41 
W.  Va.  544,  23  S.  E.  R.  662.  "A  re- 
ceiver, as  a  general  rule,  is  but  the 
agent  of  the  court  that  appoints  him, 
with  authority  to  take  the  possession 
and  control  of  the  property,  the  sub- 
ject-mattei'  of  litigation,  and  is  not  the 
representative  of  its  owner  for  the 
fulfillment  of  the  latter's  contract,  ex- 
cept in  cases  in  which  he  has  made 
the  contract  his  own  by  some  act  of 
adoption."  Brown  v.  Warner,  78  Tex. 
543,  14  S.  W.  R.  1032,  II  L.  R.  A. 
394,  22  A.  S.  R.  67. 

■^  Hcrrick  v.  Miller,  123  Ind.  304,  24 
N.  £.  R.  III. 

8  Schwartz  v.  Keystone  Oil  Co.,  153 
Pa.  St  283,  25  Ati.  R.  1018.  Receivers 
"  can  have  general  advice  and  instruc- 
tions, and,  in  particular  cases,  par- 
ticular advice  and  instructions  on  ap- 
plication to  the  court."  Missouri  Pa- 
cific Railway  Co.  v.  Texas  Pacific  Rail- 
way Co.  31  Fed.  R.  862. 
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nor  can  he  be  made  a  party  on  motion,  nor  obtain  a  decree  nor  get 
a  judgment  for  service  or  disbursements  in  such  suit."®  A  court 
of  equity  takes  possession  of  property  through  a  receiver  who  is 
appointed  by  and  subject  to  the  control  of  the  court. ^^  Where  the 
appointment  of  one  is  as  a  receiver,  the  fact  that  he  is  termed  a 
trustee  is  immaterial.  The  person  appointed  is  a  receiver,  and  will 
be  subject  to  the  laws  covering  receivers." 

Section  3.  Kinds  of  Receivers. —  The  original  and  principal  class 
of  receivers  is  composed  of  those  who  are  appointed  by  courts  of 
chancery  by  virtue  of  their  inherent  power,  independent  of  any 
statute,**  to  exercise  such  jurisdiction,  which  receivers  derive  their 
authority  from  and  have  their  duties  prescribed  by  the  order  creat- 
ing the  appointment,  and  are  called  common-law  receivers." 

In  contrast  with  such  receivers  are  statutory  receivers,  who  are 
appointed  in  pursuance  of  special  statutory  provisions,  whence  they 
derive  their  powers,  and  to  which  they  must  look  for  guidance  in 
performing  theil-  duties. 

The  term  pendente  lite  is  employed  to  designate  a  class  of  receiv- 
ers who  are  also  included  within  the  words  temporary  and  pro- 
visional;" which  receivers  are  appointed  before  final  decree  to 
preserve  the  property  in  litigation  while  the  suit  is  pending ;  which 
means  the  time  from  its  institution  to  the  entry  of  the  final  decree. 

As  distinguished  from  temporary  or  provisional  receivers  is  the 
class  called  permanent  receivers,  who  are  appointed  at  the  time  or 
after  the  entry  of  the  final  decree,  and  through  whom  the  decree  is 
executed  and  enforced. 

Greater  discretion  is  allowed  a  court  of  equity  in  the  appointment 
of  a  receiver  pendente  lite  than  of  a  receiver  upon  final  hearing.  In 
the  former  case  probable  cause  is  a  sufficient  ground  for  the  appoint- 
ment, while  in  the  latter  satisfactory  proof  will  be  required.**^ 


^  Bassick  Mining  Co.  v.  Schoolfield, 
15  Colo.  376,  24  Pac  R.  1049. 

10  Brandt  v.  Allen,  76  Iowa,  50,  40  N. 
W.  R.  82,  I  L.  R.  A.  652;  Turner  v. 
Cross,  83  Tex.  218. 

1^  Lyons-Thomas  Hardware  Co.  v. 
Perry  Stone  Mfg.  Co.  88  Tex.  468,  53 
Am.  St.  R.  770. 

i^Hegewisch  v.  Silver,  140  N.  Y. 
414,  35  N.  E.  R.  658. 

1*  Common-law  receivers  are  those 
having  such  powers  and  duties  as,  in 
the  exercise  of  their  jurisdiction, 
courts  of  equity  may  devolve  on  them. 


Herring  v.  The  New  York,  Lake  Erie 
&  Western  Railroad  Co.  105  N.  Y. 
340.  A  common-law  receiver  has 
''just  such  powers  as  are  given  him 
by  the  order  of  the  court."  Henning 
V.  Raymond,  35  Minn.  303,  29  N.  W. 
R.  132;  Buckley  v.  Harrison,  31  N. 
Y.  S.  199. 

i*Wood  V.  First  National  Bank  of 
Grecnieaf,  41  Kans.  475. 

w  Clark  V.  The  Walter  T.  Bradley 
Coal,  Lime  &  Cement  Co.  6  App.  D.  C 
437. 


§    3-]  KINDS   OF   RECEIVERS.  5 

Ancillary  or  auxiliary  receivers  are  those  appointed  in  a  sub- 
sequent suit  affecting  the  property  of  the  same  defendant,  but  in- 
stituted and  pending  in  another  jurisdiction.  They  are  appointed 
to  assist  the  court  of  primary  jurisdiction,  in  which  the  first  suit  was 
instituted,  in  administering  justice  to  the  litigants,  and  are  usually, 
though  not  necessarily,  the  same  persons  appointed  by  the  court 
wherein  the  original  suit  is  pending. *• 

The  terms  "  passive  "  and  "  active  "  are  also  applied  to  receivers, 
the  former  designating  those  who  merely  preserve  the  property,  col- 
lect the  assets  and  report  the  fund  to  the  court  for  distribution, 
while  active  receivers  are  those  to  whom  are  confided  the  manage- 
ment of  concerns.  The  powers  of  the  latter  are  necessarily  very 
much  broader  than  those  of  the- former." 

For  the  first  time  in  any  book  upon  the  subject  of  receivers  we 
write  the  words  "  friendly  receivers,"  a  term  which  has  recently 
been  employed  by  the  profession  to  designate  a  class  of  receivers 
as  to  which  there  has  been  much  controversy  and  well-founded 
objection.  A  recent  article  upon  "  The  Evils  of  Private  Corpora- 
tions "  contains  a  comment  upon  friendly  receivers  which  may  be 
prc^rly  quoted :  "  These  are  some  of  the  evils  of  private  corpo- 
rations, while  living  as  actual,  invisible,  intangible  and  soulless 
persons.  *  *  *  When  the  corporation  has  been  mismanaged, 
when  it  has  exhausted  its  capital  stock  in  its  greed  to  crush  out  in- 
dividual enterprise  and  establish  monopoly,  it  comes  serpent-like  into 
court  and  asks  the  aid  of  the  court  through  the  instrumentality  of  a 
friendly  receiver  to  stay  the  hands  of  the  creditor  until  it  can  work 
out  successfully  its  fraud  in  defeating  the  just  demands  of  its  cred- 
itors. It  is  a  shame  and  a  disgrace  to  our  judicial  system,  which 
countenances  the  office  of  the  friendly  receiver.  The  rule  in  such 
cases  is  to  take  some  one  of  the  very  men  who  have  been  instru- 
mental in  wrecking  the  corporation  and  install  him  in  the  office  of 
receiver.  *  *  *  The  courts  too  often  allow,  through  this  instru- 
mentality, the  officers  of  a  corporation  to  wind  up  the  affairs  un- 
molested when  insolvent,  when  they  have  shown  their  inability  to 
manage  successfully  its  affairs  when  living.'**® 

The  term  "  friendly  receiver  "  is  most  frequently  used  to  desig- 

**  Mr.  Justice  Brewer  has  defined  an  *''  State  Bank  v.   Domestic  Sewing 

ancillary  receiver  as  being  the  same  Machine  Co.  99  Va.  411,  59  S.  £.  R. 

person    appointed    in    another    court.  141,  3  Va.  S.  Ct.  R.  347,  86  Am.  St.  R. 

Stockton  V.  Reynolds,  140  U.  S.  254.  891. 

But  there  are  numerous  cases  where  ^^T.  B.  Buckner,  Esq.,  hi  i  Kansas 

diflFerent   persons    were   appointed   to  City  Bar  Monthly,  9,  12. 
perforin  the  duties  of  such  receiver. 


^ 
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nate  a  receiver  of  a  corporation,  who  was  one  of  its  officers;  but 
the  words  include  every  receiver  who,  by  reason  of  being  an  officer 
or  stockholder  of  a  corporation,  or  because  of  some  connection 
with  and  interest  in  the  property  and  affairs  of  the  defendant, 
whether  a  corporation  or  an  individual,  is  to  be  presumed  to  be 
without  that  impartiality  and  indifference  necessary  to  a  strictly 
equitable  and  just  administration  of  the  powers  and  duties  of  the 
office,  and  subservient  to  the  interests,  wishes  and  direction  of  the 
defendant.  And  this  though  his  integrity  be  perfect  and  conceded.**^ 
Friendly  receivers  are  not  within  the  requirements  thus  declared 
by  an  eminent  jurist  in  his  opinion  concerning  the  appointment  of 
new  receivers  of  the  Northern  Pacific  Railway  Company :  / "  They 
must  be  men  entirely  indifferent  between  contending  factions. 
They  must  be  men  that  have  had  no  connection  with  this  conflict. 
They  must  be  men  who  are  strictly  impartial,  and  will  perform 
their  duty  in  single  devotion  to  the  trust,  and  with  no  ulterior  pur- 
pose to  serve."^/ 

Section  4.  Generally  of  Receivers  —  Powers  —  Effect  of  Ap- 
pointment.—  Receivers  are,  as  a  general  rule,  mere  custodians, 
having  no  powers  except  those  conferred  by  the  order  of  their  ap- 
pointment,^^ but,  with  the  growth  of  equity  jurisdiction,  it  has  be- 
come usual  to  clothe  them  with  much  larger  powers  than  were 
formerly  conferred.^  A  number  of  the  states  of  the  Union  have, 
by  statute,  conferred  enlarged  powers  upon  them  for  special  pur- 
poses, the  effect  being  to  constitute  the  officers  statutory  assignees, 
having  more  extensive  duties  and  powers  than  those  of  mere  cus- 
todians, and  making  them  not  strictly  receivers,  though  the  name 
is  retained.^ 

A  court,  by  appointing  a  receiver,  takes  the  subject-matter  of  the 
litigation  out  of  the  control  of  the  parties  and  into  its  own  hands, 
and  holds  it  pending  the  proceeding  and  until  the  final  disposal  of 
all  questions,  legal  or  equitable,  involved  in  the  action.  Since  the 
receiver's  possession  is  that  of  the  court  appointing  him,  any  attempt 


1®  Jenkins,  C.  J.,  in  Farmers*  Loan  Verplanck  v.  The  Mercantile  Ins.  Co.  2 

&  Trust  Co.  V.  Northern  Pacific  Rail-  Paige,  453;  Hooper  v.  Winston,  24  IIL 

road    Co.       Opinion   delivered    orally  363;  Grant  v.  City  of  Davenport,  18 

and  is  not  reported.     See  notes,  sec-  Iowa,  194. 

tion  34.  22  Davis  v.  Gray,  16  Wall.  219. 

^  Id.    Given  in  full,  note,  section  34.  23  Yeager  v.  Wallace,  44  Pa.  St.  294 ; 

As  to  the  matter  treated  of  in  this  sec-  Runyon  v.  The  Farmers'  &  Mechanics' 

tion  see  sections  34  and  35.  Bank,  3  Green  (N.  J.),  480;  Cooney  v. 

2**  Yeager  v.  Wallace,  44  Pa.  St.  296;  Cooney,  65  Barb.  524. 
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RECEIVER  S    FUNCTIONS. 


to  disturb  it  without  leave  of  the  court  is  a  contempt  of  court,  and 
may  be  punished  accordingly.^  The  purpose  of  a  receivership  be- 
ing to  preserve  the  property  contested  for,  pendente  lite,  it  has  no 
effect,  of  itself,  upon  the  title  to  such  property,  either  to  change  it 
or  to  create  a  lien  upon  it.^ 

The  appointment  of  a  receiver  determines  no  right  as  between  the 
parties,  nor  does  it  affect  the  title  to  the  property  in  any  way.^  It 
is  not  an  ultimate  determination  of  the  right  or  title,  and,  in  passing 
upon  the  application,  the  court  decides  no  questions  of  right  in- 
volved, nor  anticipates  its  final  decision  upon  the  merits.^  In  mak- 
ing an  appointment  the  court  is  usually  careful  to  consider  only 
the  facts  necessary  to  be  taken  into  account  for  the  purposes 
of  the  application,  and  will  not  go  into  the  merits  of  the  case 
generally.^  ^ 

The  appointment  of  a  receiver  will  not  prevent  the  running  of 
the  statute  of  limitations.  His  holding  is  the  holding  of  the  court 
for  him  from  whom  the  possession  was  taken.  He  is  appointed  on 
behalf  of  all  parties,  and  if  any  loss  arises  from  deficiency  in  his 
accounts  the  estate  must  bear  it.^  A  plaintiff,  acting  without  fraud, 
is  not  liable  for  damages  sustained  by  property,  while  in  the  hands 
of  a  receiver  appointed  at  his  instance.*^ 

Section  5.  The  Receiver's  Functions — The  receiver  being  an 
officer  of  the  court^*  is  not  to  be  regarded,  in  any  sense,  as  the 
agent  or  representative  of  either  party  to  the  action.^*  It  is  his 
duty  to  exercise  his  function  in  the  interest  of  neither  party,  but 


**  Beverley  v.  Brooke,  4  Gratt  187, 

311. 

»  Ellis  V.  Boston,  Hartford  &  E.  Ry. 
Co.  107  Mass.  I ;  Ex  parte  Dunn,  8  S. 
C.  207;  In  re  Colvin,  3  Md.  Ch.  Dec. 

278. 

»  Skip  V.  Harwood,  3  Atkins,  564. 

^  Hugonin  v.  Baseley,  13  Ves.  105 ; 
Cooke  V.  Gwyn,  3  Atk.  689 ;  Ellicott  v. 
Warlord,  4  Md.  80;  Blakeney  v.  Du- 
fanr,  15  Beav.  40;  Leavitt  v.  Yates,  4 
Edw.  Ch.  162;  Brown  v.  Northrup,  15 
Abb.  Pr.  (N.  S.)  333;  Ex  parte 
Walker,  25  Ala.  104;  Bitting  v.  Ten 
Eyck,  85  Ind.  357;  Ellicott  v.  The 
U.  S.  Ins.  Co.  7  Gill,  307. 

**  Skinners  Co.  v.  Irish  Soc.  i 
Mylne  &  Cr.  162;  Conro  v.  Gray,  4 
How.  Pr,  166. 


» Ellicott  V.  The  U.  S.  Ins.  Co.  7 
Gill,  307. 

^  Kaiser  v.  Kellar,  21  Iowa,  95. 

81  Matter  of  Burke,  i  Ball  &  B.  74; 
Fairfield  v.  Weston,  2  Sim.  &  S.  98; 
Bryan  v.  Cormick,  i  Cox,  422;  Field 
V.  Jones,  II  Ga.  413;  Broad  v.  Wick- 
ham,  I  Smith's  Ch.  Pr.  500;  Angel  v. 
Smith,  9  Ves.  335 ;  Curtis  v.  Leavitt,  i 
Abb.  Pr.  274,  10  How.  Pr.  481! 

^"A  receiver  represents  no  particu- 
lar interest  or  class  of  interests.  He 
holds  for  the  benefit  of  all  who  may 
ultimately  show  an  interest  in  the 
property.  He  stands  no  more  for  the 
creditor  than  the  owner.  He  is  not 
an  assignee,  and  the  principles  of  the 
common  law  applicable  to  assignees  do 
not  define  or  determine  the  character 


8   GENERALLY  OF  RECEIVERS  —  NATURE  OF  PROCEEDING.      [CHAP.  !• 


for  the  common  benefit  of  all  the  parties  concerned.'*  The  fund  or 
property  is  to  be  regarded  as  in  custodia  legis,^/^nd  the  receiver  as 
the  creature  or  officer  of  the  court,  having  only  such  powers  as  are- 
expressly  conferred  upon  him  by  the  order  of  appointment,  or 
such  as  are  conferred  upon  him  by  the  established  rules  and  usages 
of  a  court  of  chancery.^ 

Although  a  receiver  is  an  officer  to  hold  property  for  the  benefit 
of  the  party  ultimately  entitled  to  it,  yet  when  such  party  is  ascer- 
tained, the  receiver  is  considered  as  his  receiver.^  He  is  not  ap- 
pointed for  the  benefit  of  strangers  to  the  suit.*''  And  where  there 
are  conflicting  claimants  of  a  trust-fund,  who  are  prosecuting  sepa- 
rate suits  in  the  same  court,  the  appointment  of  a  receiver  in  one  of 
the  suits,  on  the  motion  of  the  plaintiff  in  that  suit,  will  enure  to 
the  benefit  of  the  plaintiff  in  the  other  suit,  upon  the  establish- 
ment of  his  superior  right  to  the  fund,  and  he  may  have  an  order 
in  his  own  suit  for  the  settlement  of  the  receiver's  accounts,  and  a 
decree  against  him  for  the  amount  found  to  be  in  his  hands.** 

A  receiver  of  a  corporation  is  not  regarded  as  a  purchaser  for  a 
valuable  consideration,  but  as  its  voluntary  assignee  and  personal 


of  a  receiver's  position  or  its  effect 
upon  the  rights  of  those  interested  in 
the  property  in  his  possession."  New 
York,  Pennsylvania  &  Ohio  Railroad 
Co.  V.  New  York,  Lake  Erie  &  West- 
ern Railroad  Co.  58  Fed.  R.  268;  Lot- 
timer  V.  Lord,  4  £.  D.  Smith,  183; 
Davis  V.  Duke  of  Marlborough,  2 
Swanst.  125. 

/  *3  "A  receiver  is  the  officer  of  the 
court,  the  right  hand  of  the  court  in 
the  management  of  the  trust.  It  has 
too  often  been  considered  that  the  re- 
ceiver is  a  mere  agent  of  the  contest- 
ing parties  to  the  suit.  He  should 
be  in  a  large  sense,  if  not  wholly,  in- 
different and  impartial  as  between  the 
conflicting  interests  involved.  He 
should  have  no  object  to  serve  except 
to  conserve  the  property  in  the  inter- 
est of  whosoever  shall  be  adjudged  to 
be  entitled  to  it ;  he  should  not  be  con- 
cerned in  any  war  of  factions,  nor  in- 
terested in  favor  of,  nor  opposed  to 
any  scheme  of  reorganization.  He 
should  be  strictly  impartial  and  solely 
devoted    to    the   preservation   of   the 


property.  When  he  goes  beyond  that 
line  he  oversteps  his  duty,  to  the  in- 
jury of  the  estate,  and  in  violation  of 
the  confidence  reposed  in  him  by  the 
court."  Jenkins,  C.  J.,  in  Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pacific 
Railroad  Co.  Opinion  delivered  orally 
and  is  not  reported.  See  notes,  sec- 
tion 34. 

wportman  v.  Mills,  8  L.  J.  (N.  S.) 
Ch.  161 ;  Delany  v.  Mansfield,  i  Hogan» 

234. 

«^  Booth  v.  Clark,  17  How.  322; 
Green  v.  Bostwick,  i  Sandf.  Ch.  (N. 
Y.)  185;  Skinner  v.  Maxwell,  66  N.  C 
45,  68  N.  C.  400 ;  Battle  v.  Davis,  66  N. 
C.  252;  Coburn  v.  Ames,  57  Cal.  201, 
Hunt  v.  Wolfe,  2  Daly,  303;  Corey  v. 
Long,  43  How.  Pr.  497,  12  Abb.  Pr. 
(N.  S.)  427;  Devendorf  v.  Dickinson^ 
21  How.  Pr.  275;  Ellicott  v.  Warford,. 
4  Md.  80;  Hooper  v.  Wins. an,  24  111. 
353;  Kaiser  v.  Kellar.  21  Iowa,  95. 

M  In  re  Colvin,  3  Md.  Ch.  278 ;  Elli- 
cott V.  Warford,  4  Md.  80. 

37  Howell  V.  Ripley,  10  Paige,  43. 

^  Beverley  v.  Brooke,  4  Gratt.  187* 
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representative,^  and,  generally  speaking,  a  receiver  should  be  a  per- 
son wholly  disinterested  in  the  subject-matter  of  the  suit,  and  he 
ought  not  to  interfere  in  any  litigation  between  the  parties.** 

Section  6.  Generally  of  the  Powers  and  Privileges  of  Receivers. — 
The  receiver's  powers  are  those  conferred  upon  him  by  the  order 
under  which  he  is  appointed.  He  has,  in  addition  to  these  specified 
and  enumerated  powers,  such  as  are  conferred  upon  him  by  the 
usage  and  practice  of  the  court  by  which  he  is  appointed  and  for 
which  he  acts.**  These  powers,  whether  expressed  or  implied  and 
growing  out  of  the  practice  in  chancery,  do  not  extend  beyond  the 
jurisdiction  of  the  court  appointing  the  receiver.*^  The  appoint- 
ment of  a  receiver,  moreover,  enures  to  the  benefit  not  only  of  the 
party  at  whose  instance  the  court  exercises  the  jurisdiction,  or  of 
the  other  parties  of  record  in  the  event  of  their  success  in  the 
-action,  but  also  of  all  parties  who  may  at  any  stage  of  the  proceed- 
ings establish  a  right  in,  or  to  the  subject-matter  of  the  suit.*®  A 
receiver  is,  as  between  the  parties  to  the  suit,  to  be  considered  as 
appointed  from  the  date  of  the  order  of  reference  to  the  master.** 
And  thereafter  neither  the  owner  nor  any  other  person  can  lawfully 
exercise  any  act  of  ownership  over  the  property  without  the  au- 
thority of  the  court,**  or  be  held  in  any  way  chargeable  for  the 
receiver's  acts  concerning  it.**  The  receiver's  custody  is  that  of 
the  court,  and  the  rights  of  the  parties  to  the  decree  are  postponed 


^  Receivers  v.  Paterson  Gas  Light 
Co.  3  Zabr.  283. 

*>Comyn  v.  Smith,  i  Hogan,  81. 

^^Chautauque  Co.  Bank  v.  White,  6 
Barb.  589 ;  Verplanck  v.  Mercantile  In- 
surance Co.  2  Paige,  438,  452 ;  i  Grant's 
Ch.  Pr.  (2d  ed.)  298. 

**  Booth  V.  Clark,  17  How.  322. 

^Delany  v.  Mansfield,  i  Hogan, 
234;  Skip  V.  Harwood,  3  Atkins,  564; 
Jn  re  Colvin,  3  Md.  Ch.  278;  Ellicott 
T.  Warford,  4  Md.  80;  Iddings  v. 
Bruin,  4  Sandf.  Ch.  417. 

♦*  Fairfield  v.  Weston,  2  Sim.  &  S. 

^  Id. ;  Bryan  v.  Cormick,  i  Cox,  422 ; 
Wardle  v.  Lloyd,  2  Moll.  388;  Hutch- 
inson V.  Lord  Bassarene,  2  Ball  &  B. 
55.  If  receiver,  in  the  discharge  of 
his  duty,  be  threatened  with  violence. 


or  actual  violence  be  committed  upon 
him,  the  court  will  attach  the  wrong- 
doer. Fitzpatrick  v.  Eyre,  i  Hog.  171. 
As  he  is  the  officer  of  the  court,  and 
his  possession  is  but  its  possession,  he 
is  not,  according  to  a  decision  in  Geor- 
gia, subject  to  ordinary  process  of  pun- 
ishment. Field  V.  Jones,  11  Ga.  413. 
Still,  where  a  complaint  is  made 
against  an  officer  of  the  court  of  chan- 
cery for  misconduct,  while  acting  under 
color  of  authority  merely,  the  court 
may,  either  itself  take  cognizance  of 
the  complaint  and  administer  justice 
between  the  parties,  or  may  allow  the 
party  aggrieved  to  bring  his  suit  at  law 
for  the  alleged  injury.  Parker  v. 
Browning,  8  Paige,  388. 

^Milwaukee,  etc.,  Railroad   Co.  v. 
Soutter,  2  Wall.  510,  519. 
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to  be  determined  by  the  ultimate  decree  of  the  court.*'  Accord- 
ingly when  a  tenant  has  attorned  to  a  receiver,  the  court  becomes 
the  landlord.*® 

A  receiver  represents  the  interests  of  all  the  parties  in  the  prop- 
erty, which  interests  are  often  various  and  conflicting  and  some- 
times involved  in  doubt.  It  is  his  duty  to  protect  the  property 
entrusted  to  him  to  the  best  of  his  ability  for  all  those  interested, 
without  being  controlled  by  their  representatives  or  any  one  of 
them.^ 

Section  7.  Under  What  Circumstances  the  Court  Will  Appoint. 

—  The  appointment  of  a  receiver  rests  in  the  discretion  of  the 
court.*^  One  of  the  rules  by  which  courts  of  equity  are  governed 
in  Maryland  in  the  appointment  of  receivers  is  "  that  fraud  or 
imminent  danger,  if  the  intermediate  possession  should  not  be 
taken  by  the  court,  must  be  clearly  proved,  and  that,  unless  the 
necessity  be  of  the  most  stringent  character,  the  court  will  not 
appoint  until  the  defendant  is  first  heard  in  response  to  the 
application."" 

Generally  the  court  will  refuse  to  appoint  a  receiver  where  it  has 
no  reason  to  believe  that  benefit  will  result  from  the  appointment, 
or  that  a  refusal  will  cause  an  injury,  or  if  it  be  apparent  that  the 
exercise  of  its  power  in  this  respect  will  cause  confusion  or  diffi- 
culty in  the  management  of  the  property,^  or  if  it  appear  that  the 
appointment  will  cause  a  greater  injury  to  the  property  than  if  its 
possession  is  not  disturbed,  or  if,  from  other  considerations,  the  ap- 
pointment will  evidently  be  inexpedient  or  harmful.***  In  such 
cases  the  consent  of  the  parties  will  not  affect  the  action  of  the 
court,  more  particularly  if  the  rights  of  others  are  likely  to  be  ad- 
versely influenced."  The  court  is  also  influenced  by  the  probability 
whether  or  not  the  party  making  the  application  will  in  the  end  be 


*'' Miller  v.  Bowles,  10  Nat.  Bankr. 
Reg.  515.  Text  approved  in  Fort 
Wayne  Furnace  Co.  v.  Fort  Wayne 
Coal  &  Iron  Co.  96  Ala.  472. 

*®  Angel  V.  Smith,  9  Vesey,  335. 

^  Iddings  V.  Bruin,  4  Sandf.  Ch.  4T7. 

'^Verplanck  v.  Caines,  i  Johns.  Ch. 
(N.  Y.)  57;  s.  p.  Lottimer  v.  Lord,  4 
E.  D.  Smith  (N.  Y.),  183;  Chicago, 
etc.,  Co.  V.  United  States  Co.,  57  Pa. 
St.  83.  See  also  Milwaukee,  etc.,  R.  R. 
Co.  V.  Soutter,  2  Wall.  440,  510. 

■1  Haight  V.  Burr,  19  Md.  130.    The 


appointment  is  provisional  only.  Skip 
V.  Harwood,  3  Atkins,  564;  Cooke  v. 
Gwyn,  3  Atkins,  690. 

i»  Hamburgh  Mfg.  Co.  v.  Edsall,  4 
Halst.  Ch.  141. 

*»Vose  V.  Reed,  i  Woods,  647; 
Provident  Life  &  Trust  Co.  v.  Kenis- 
ton,  53  Neb.  86,  73  N.  W.  R.  216; 
Sheridan  Brick  Works  ▼.  Marion 
Trust  Co.,  157  Ind.  292,  61  N.  E.  R. 
666,  87  Am.  St.  R.  207. 

w  Whelplcy  v.  Eric  Ry.  Co.  6  Blatchi 
271. 
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entitled  to  a  judgment  in  his  favor  upon  the  merits  of  the  case,  and, 
if  there  be  doubt  in  regard  to  it,  a  receiver  will  be  refused.^ 

That  the  applicant  has  a  full  and  adequate  remedy  at  law  is  al- 
ways good  ground  for  refusing  the  special  remedy  of  a  receiver- 
ship.* Nor  will  the  fact  that  the  pursuit  of  the  legal  remedy  is 
difficult,^^  or  that  the  remedy  at  law  has  been  lost  by  the  laches  of  the 
party  entitled  to  such  remedy,^  be  sufficient  to  enable  the  court  to 
act.  There  must  be  some  good,  affirmative  reason  for  making  an 
appointment.  That  it  will  not  produce  actual  harm  is  clearly  in- 
sufficient.^ He  who  makes  application  must  appear  in  court  with 
clean  hands.*^  The  purpose  of  the  receivership  being  to  preserve 
the  property  in  controversy  from  danger  of  loss  or  injury  until  the 
rights  of  parties  interested  in  it  are  determined,  it  must  appear  that 
such  danger  or  injury  is  imminent,  and  not  remote  or  past,*^  and 
that  his  own  claim  of  right  is  reasonably  free  from  doubt.^  The 
right  of  the  plaintiff  to  the  property  must  be  an  existing  one ;  if  he 
have  parted  with  his  interest,  a  receiver  will  be  refused  without  con- 
sidering his  right  to  the  appointment  while  he  had  his  interest.^  A 
receiver  should  not  be  appointed  on  the  application  of  one  who  has 
been  tendered  the  amount  due  him,  the  appointment  being  opposed 
by  the  other  creditors.**  In  an  action  to  set  aside  a  fraudulent  con- 
st Paul  &  Pacific  R.  Co.  24  Minn. 
464. 
^"^  Cremcn  v.  Hawkes,  2  Jones  &  Lat. 

674. 

w  Brown  v.  Chase,  Walker  (Mich.), 
43;  Kean  v.  Colt,  i  Halst  Ch.  365; 
Fogarty  v.  Bourke,  2  Dru.  &  War. 
580;  Gray  v.  Chaplin,  2  Russ.  126; 
Skinners'  Company  v.  Irish  Society,  i 
Myl.  &  Cr.  162;  Drcwry  v.  Barnes,  3 
Russ.  94;  Municipal  Comrs.,  etc.  v. 
Lockhart,  Ir.  R.  3  Eq.  515. 

w>  Orphan  Asylum  v.  McCartee, 
Hopk.  Ch.  429;  Corey  v.  Long,  43 
How.  Pr.  498,  12  Abb.  Pr.  (N.  S.)  427. 

^Hyde  Park  Gas  Co.  v.  Kerber,  5 
Bradw.  132. 

«Kean  v.  Colt,  i  Halst.  Ch.  365; 
Beecher  v.  Bininger,  7  Blatchf.  170. 

^Beecher  v.  Bininger,  7  Blatchf. 
170;  Mead  v.  Burke,  156  Ind.  577,  60 
N.  E.  R.  338. 

«  Smith  V.  Wells,  20  How.  Pr.  158. 

•*  Miller  v.  Southern  Land  &  Lum- 
ber Co.,  53  S.  C.  364,  31  S.  E.  R.  281. 


» Wilkinson  v.  Dobbie,  12  Blatchf. 
398;  Owen  V.  Homan,  3  Mac.  &  G. 
'  378,  on  appeal  (affirmed),  4  H.  L. 
R.  997,  in  which  Lord  Truro  said 
(p.  411):  "The  granting  a  receiver 
is  a  matter  of  discretion,  to  be  gov- 
erned by  a  view  of  the  whole  circum- 
stances of  the  case,  one  most  material 
of  which  circumstances  is  the  proba- 
bility of  the  plaintiff  being  ultimately 
entitled  to  a  decree." 

w  Winkler  v.  Winkler,  40  111.  179; 
Mnllen  v.  Jenkins,  i  Stockt  192;  Sher- 
man V.  Clark,  4  Ncv.  138;  Coughron  v. 
Swift,  18  111,  414;  Poage  v.  Bell,  3 
Rand.  586;  Webster  v.  Couch,  6  Rand. 
519;  Wooden  v.  Wooden,  2  Green's 
Ch.  429.  Sec  also  Parmly  v.  Tenth 
Ward  Bank,  3  Edw.  Ch.  395;  SoUory 
T.  Leaver,  L.  R.  9  Eq.  22;  Cremen  v. 
Hawkes,  2  Jones  &  Lat.  674;  Corey 
▼.  Long,  43  How.  Pr.  497,  12  Abb. 
Pr.  (N.  S.)  427;  opinion  of  Prick,  J., 
in  Speights  v.  Peters,  9  Gill,  476 ;  Mor- 
rison V.  Buckncr/  Hemp.  442 ;  Rice  v. 
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veyance  the  appointment  should  be  made  only  where  there  is  a 
strong  showing  that  the  property  may  not  be  forthcoming  to  answer 
to  the  decree.** 

Section  8.  The  Effect  of  Appointment  of  Receivers  on  Rights 
of  Third  Persons —  It  is  sometimes  necessary  to  appoint  a  receiver 
of  property  where  the  interests  of  the  parties  to  the  suit  are  so  con- 
nected with  those  of  third  persons,  that  the  necessary  possession  of 
the  officer  of  the  court  conflicts  with  the  legal  rights  of  such  third 
persons.  But  the  court  never  divests  a  previous  possession  of  such 
third  persons  unnecessarily.  Even  where  the  receiver  is  in  posses- 
sion, although  the  court  will  not  permit  him  to  be  interfered  with 
without  its  consent,  such  third  persons  are  permitted  to  come  in  and 
be  heard  in  relation  to  their  interests,  or  they  are  given  leave  to 
bring  suit  against  the  receiver  to  test  the  question  of  their  rights* 
And  the  court  will  then  make  such  order  for  the  protection  of  the 
rights  of  such  third  persons,  either  through  the  agency  of  the  re- 
ceiver or  otherwise,  as  may  be  just  and  equitable.^  In  case  personal 
property  in  the  receiver's  possession  is  claimed  by  third  persons 
they  may  apply  to  the  court,  by  petition  or  motion,  for  an  order  on 
him  to  deliver  the  property  over  to  them.*^ 

Section  9.  Appointment  Discretionary — It  must,  however,  be 
borne  in  mind  that  all  applications  for  receivers  are  addressed  to 
the  discretion  of  the  court,  and  that  such  discretion  will  be  exercised 
in  each  case  as  the  facts  shown  influence  the  court.  It  was  said  by 
Chancellor  Buckner,  of  Mississippi :  "A  reference  to  the  various 
decisions  upon  motions  for  the  appointment  of  receivers,  shows  that 
each  case  has  been  made  to  depend  upon  its  own  peculiar  features, 
and  throws  but  little  light  upon  any  new  case,  except  so  far  as  they 
establish  the  general  principles  which  should  govern  the  court  in 
the  exercise  of  its  discretion  upon  these  motions.  These  principles 
are:  that  the  plaintiff  must  show,  first,  either  that  he  has  a  clear 
right  to  the  property  itself,  or  that  he  has  some  lien  upon  it;  or 
that  the  property  constitutes  a  special  fund  to  which  he  has  a  right 
to  resort  for  the  satisfaction  of  his  claim.  And,  secondly,  that  the 
possession  of  the  property  by  the  defendant  was  obtained  by  fraud ; 

*  New  Jersey  Lumber  Co.  v.  Ryan,  Paul,   3   Tenn.    Ch.   357 ;    Skinner  v. 

57  N.  J.  Eq.  330,  41  Atl.  R.  839.  Maxwell,    68    N.    C.    400;    Angel   v. 

*•  Chancellor  Walworth,  in  Vincent  Smith,  9  Vcs.  335;  Gayle  v.  Johnson, 

V.  Parker.  7  Paige,  65 ;  Howell  v.  Rip-  80  Ala.  36^. 

ley,   10  Paige,  43;   Brooks   v.   Great-  •^  Riggs  v.  Whitney,  15  Abb.  Pr.  388. 
head,   i  Jac.  &  Walk.   176;   Brien  v. 
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or  that  the  property  itself,  or  the  income  arising  from  it,  is  in  dan- 
ger of  loss  from  the  neglect,  waste,  misconduct  or  insolvency  of  the 
defendant.  These  are  believed  to  be  the  general  rules  governing 
all  applications  of  this  kind."^ 

//Section  lo.  Of  the  Nature  and  Purpose  of  Receivership  Pro- 
'ceedings. —  It  is  frequently  of  importance  to  know  the  nature  of 
receivership  proceedings.  They  always  affect  and  are  directed 
against  property,  either  personal  or  real,  or  both.  Their  purpose 
is  primarily  to  protect  the  fund  or  other  property,  which  is  the  sub- 
ject-matter of  the  suit,  from  removal,  waste  or  injury  during  the 
progress  of  the  litigation,  and  preserve  it  for  the  party  ultimately 
ascertained  and  declared  to  be  entitled  theretp,  and  for  such  dis- 
position as  the  equities  of  the  action  require// A  receivership  pro- 
ceeding following  a  final  decree  is  for  the  purpose  of  rendering  the 
decree  effective,  when  such  can  be  accomplished  only  by  the  seizure 
of  property  and  administering  upon  it. 

In  a  recent  case  the  supreme  court  of  Indiana  had  occasion  to 
consider  the  subject  of  this  section,  and  concerning  it  said :  "  It 
seems  to  be  settled  beyond  dispute,  however,  that  the  administra- 
tion of  an  estate  by  a  receiver  is  not  purely  a  proceeding  in  rem, 
and  that  the  acts  of  such  receiver  and  the  orders  of  the  court  in 
vrhich  the  estate  is  administered,  do  not  bind  persons  who  are  not 
parties  to  the  proceeding,  and  who  had  no  opportunity  of  being 
heard."«> 

The  supreme  court  of  Minnesota  has  declared :  "  The  proceed- 
ing by  receivership  is  qucisi  in  rem,  so  far  as  it  involves  a  sequestra- 
tion of  assets.  "^^ 

"  The  legal  fiction  of  the  primary  responsibility  of  property, 
under  certain  circumstances,  is  the  basis  of  all  proceedings  in  rem. 
It  assumes  that  property,  not  the  owner  of  the  property,  is  liable  to 
the  complainant.  It  treats  of  property,  therefore,  as  the  defend- 
ant, susceptible  of  being  tried  and  condemned,  while  the  owner 
merely  gets  notice,  along  with  the  rest  of  the  world,  and  may  appear 
for  his  property  or  not."^* 

The  author  from  whom  the  foregoing  quotation  is  taken  also 
asserts :     "  Things  are  indebted  when,  by  operation  of  law,  they 


Mays  V.  Rose,  Freeman  (Miss.)>  '^^^Henning  v.   Raymond,   35   Minn. 

703.    And  see  also  Leavitt  v.  Yates,  4  303,  29  N.  W.  R.  132. 

Edw.  Ch.  162 ;  Bcecher  v.  Biningcr,  7  "n  Waplcs'     Proceedings    In    Rem, 

Blatchf.  170.  I  I. 

••  Dann  Manufacturing  Co.  v.  Park- 
Imrst,  125  Ind-  Z^7y  25  N.  E.  R.  347. 
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become  liable  for  the  payment  of  a  sum  of  money  and  may  be  pro- 
ceeded against  without  personal  citation  of  the  owner  as  the  deb- 
tor;"^ and  that  "things  indebted  *  *  *  are  condemned  to 
pay  some  lien  resting  upon  them."^^ 

Mr.  Justice  Miller  said  of  an  attachment  proceeding :  "  If  the  de- 
fendant appears,  the  cause  becomes  mainly  a  suit  in  personam,  with 
the  added  incident  that  the  property  attached  remains  liable  *  *  * 
to  answer  any  demand  which  may  be  established  against  the  defend- 
ant. But  if  there  is  no  appearance  of  the  defendant,  and  no  service 
of  process  upon  him,  the  case  becomes,  in  its  essential  nature,  a  pro- 
ceeding in  rem."'^^ 

In  rem  is  a  technical  term  of  the  Roman  law,  and  was  and  is  used 
to  distinguish  an  action  against  a  thing  from  one  against  a  person. 
The  terms  in  rem  and  in  personam  designate  two  different  classes  of 
actions :  the  one  in  rem  being  directed  against  a  specific  thing,  with- 
out reference  to  any  particular  person,  but  against  all  concerned,  or, 
as  it  is  commonly  put,  against  "  all  the  world ;"  the  other  in  per- 
sonam being  directed  against  a  specific  person,  the  judgment  in 
which  is  against  the  person ;  while  in  a  proceeding  in  rem  the  judg- 
ment only  determines  the  state  or  condition  of  the  thing.  In  the 
latter  proceeding  process  may  be  served  on  the  thing  itself,  which  is 
sufficient  without  personal  service  to  authorize  the  court  to  render 
judgment  upon  it  without  personal  service  on  persons,  all  the  world 
being  parties ;  but  in  a  proceeding  in  personam  the  court  is  without 
power  to  render  judgment  affecting  the  rights  of  the  defendant 
when  there  has  not  been  personal  service  of  process  on  him.''* 

It  would  seem  that  in  considering  and  determining  the  nature  of 
a  receivership  proceeding  it  is  impossible  to  wholly  separate  the  pro- 
ceeding from  the  suit  to  which  it  is  incident.  The  two  elements  es- 
sential to  constitute  an  action  in  rem  are,  the  authority  of  the  court 
to  render  judgment  without  personal  service  of  process  on  the  de- 
fendant, and  to  subject  specific  property  to  the  payment  of  a  debt  or 
lien.  While  personal  notice  of  the  application  for  the  appointment 
of  a  receiver  is  required  as  a  rule,  yet  there  are  circumstances  which 
dispense  with  the  necessity  of  any  notice  and  authorize  the  seizure  of 
the  property  in  a  proceeding  ex  parte,  A  proceeding  to  foreclose 
a  mortgage  is  purely  one  in  rem.  The  sequestration  of  the  mort- 
gaged property  through  a  receiver  for  the  better  protection  of  the  . 
mortgagee  would  be  also  a  proceeding  in  rem.  Generally  speaking, 
the  announcements  of  the  supreme  courts  of  Indiana  and  Minne- 

■^Id.  "^  Cross  V.  Armstrong,  44  Ohio  St. 

■^8  Id.,  %  7.  613,  10  N.  E.  R.  i6a 

"^^  Cooper  V.  Reynolds,  10  Wall.  308. 
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sota  as  above  given'''  are  to  be  accepted  as  correct,  and,  while  re- 
ceivership proceedings  are  not  strictly  in  rem,  they  may  be  properly 
classed  as  quasi  in  remP 

Section  ii.  Further  of  the  Nature  of  Receivership  Proceed- 
ings—  The  remedy  by  the  appointment  of  receivers  is  administered 
exclusively  by  courts  of  equity,  courts  of  law  having  no  such  power 
in  the  absence  of  statutory  authority.  The  appointment  of  a  re- 
ceiver is  an  equitable  remedy  and  bears  a  similar  relation  to  courts 
of  equity  that  proceedings  in  attachment  bear  to  courts  of  law. 
Hence  the  appointment  of  a  receiver  has  been  said  to  be  an  equi- 
table execution. ''^ 

A  receivership  proceeding  has  been  declared  to  be  a  suit  of  a 
"  local  nature  "  within  the  meaning  of  the  act  of  Congress  concern- 
ing the  districts  in  which  certain  actions  shall  be  brought.''*  A  pro- 
ceeding seeking  the  appointment  of  a  receiver  and  a  sequestration 
of  the  property  of  a  corporation  has  been  said  to  be  an  action  for 
"  a  distribution  of  its  assets  '*  within  the  meaning  of  a  code  pro- 
vision requiring  the  service  of  papers  in  such  cases  to  be  served  on 
the  attorney-general.^  An  order  directing  a  receiver  to  take  posses- 
sion of  property  is  said  to  be  within  the  meaning  of  the  phrase 
"  other  process  "  as  used  in  a  statute  concerning  the  removal  of 
chattels  from  real  estate.®* 

The  appointment  of  a  receiver  is  not  the  ultimate  end  and  object 
of  the  litigation,  but  is  merely  a  provisional  remedy  or  auxiliary  pro- 
ceeding.®   The  remedy  is  incident  and  ancillary  to  a  pending  suit. 

The  constitution  of  the  State  of  Nebraska  confers  on  the  supreme 
court  jurisdiction  in  "  civil  cases  "  in  which  the  state  is  a  party. 
It  was  held  that  an  application  for  a  receiver  in  the  name  of  the 
state  w^as  a  "  civil  case,"  within  the  meaning  of  the  constitution.^ 

A  receivership  proceeding  should  be  terminated  at  the  earliest  pos- 
sible time,  and  if  its  purposes  have  been  accomplished  the  receiver 
should  be  speedily  discharged. 


w  Dann  Manufacturing  Co.  v.  Park- 
harst,  125  Ind.  317,  25  N.  E.  R.  347; 
Hcnning  v.  Raymond,  35  Minn.  303, 
29  N.  W.  R.  132. 

^  Bell  V.  Chicago,  St  Louis  &  New 
Orleans  Railroad  Co.  34  La.  Ann.  7. 

^Cincinnati,  Sandusky  &  Cleveland 
Railroad  Co.  v.  Sloan,  31  Ohio  St. 
I ;  Davis  v.  Gray,  16  Wall.  203,  218 ; 
Longfellow  v.  Barnard,  58  Neb.  612, 
97  N.  W.  R.  255,  76  Am.  St.  R.  117. 

'^East  Tennessee,  Virginia  &  Geor- 
gia Railroad  Co.  v.  Atlanta  &  Florida 


Railroad  Co.  49  Fed.  R.  608,  15  L.  R. 
A.  109. 

*>  Whitney  v.  New  York  &  Atlantic 
Railroad  Co.,  32  Hun,  164. 

81  Wood  V.  McCardell,  West  &  Far- 
rell  Carriage  Co.  49  N.  J.  Eq.  433,  24 
Atl.  R.  228. 

82  State  ex  rel.  Merriam  v.  Ross,  122 
Mo.  435,  25  S.  W.  R.  947,  23  L.  R.  A. 

534. 

88  State  of  Nebraska  v.  Exchange 
Bank  of  Milligan,  34  Neb.  198,  51 
N.  W.  R.  7^s,  33  A.  S.  R.  635. 
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Section  12.  The  Power  to  Appoint  a  Receiver  is  Inherent  in  a 
Court  of  Chancery. —  The  appointment  of  receivers  having  origi- 
nated in  the  court  of  chancery  in  England,  and  experience  having* 
proved  the  wisdom  of  its  exercise,  the  power  of  appointment  has 
naturally  and  regularly  descended  to  all  courts  which  have  jurisdic- 
tion in  equity.     It  is  inherent  in  courts  of  equity.*     In  England, 
upon  the  abolition  of  the  court  of  chancery  as  a  distinct  court, 
provision  was  made  for  the  preservation  of  the  practice  and  for  its 
enlargement  by  an  enactment  that  "  a  mandamus,  or  an  injunction, 
may  be  granted,  or  a  receiver  be  appointed  by  an  interlocutory 
order  of  the  court  in  all  cases  in  which  it  shall  appear  to  the  court 
to  be  just  or  convenient  that  such  order  should  be  made,  and  any 
such  order  may  be  made  either  unconditionally,  or  upon  such  terms 
and  conditions  as  the  court  shall  think  just."* 

An  agreement  between  parties  cannot  confer  jurisdiction  upon 
a  court  to  appoint  a  receiver,  where  such  power  does  not  exist.* 

Section   13.  The  Jurisdiction  of  United  States  Courts. —  The 

courts  of  the  United  States  retain  and  exercise  all  the  chancery 

ipolsom   V.    Evans,    5    Minn.    418;  54  L.  J.  Ch.  572,  52  L.  T.  380;  Pease 

Skinner  v.  Maxwell,  66  N.  C.  45.  v.     Fletcher,    i    Ch.    D.    273;    Por- 

2  Supreme  Court  of  Judicature  Act,  ter  v.  Lopes,  7  Ch.  D.  358;  Anglo- 
(36  &  37  Vict.)  chap.  66,  sec.  25,  §  8.  Italian  Bank  v.  Davies,  9  Ch.  D.  275; 
For  a  construction  and  instances  of  Bryant  v.  Bull,  10  Ch.  D.  153;  Smith 
the  application  of  this  clause,  see  In  re  v.  Cowell,  6  Q.  B.  D.  75 ;  Fuggle  v. 
Coney,  L.  R.,  29  Ch.  D.  993;  Stanger  Bland,  11  Q.  B.  D.  711;  Howell  v. 
Leathes  v.  Stanger  Leathes,  Weekly  Dawson,  13  Q.  B.  D.  67 ;  Hyde  v.  War- 
Notes,  1882,  p.  71 ;  In  re  Parker  den,  L.  R.  i  Exch.  D.  309. 
(Deering  v.  Brooke),  54  L.  J.  Ch.  694.  'Baker  v.  Vemez,  129  Cal.  564,  62 
55  Am.  St  R.  602 ;  McGarry  v.  White,  Pac.  R.  100,  79  Am.  St.  R.  140. 
16  L.  R.  (Ir.)  322;  Hewett  v.  Murray, 
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powers  originally  granted  to  them  by  the  Process  Act  of  1792,*  by 
which  the  principles,  rules  and  usages  of  the  English  court  of  chan- 
cery were  adopted  in  proceedings  in  equity.  Among  these  powers 
is  that  of  appointing  receivers,  a  function  which  is  frequently  exer- 
cised. "  The  equity  jurisdiction  conferred  on  the  federal  courts  is 
the  same  that  the  High  Court  of  Chancery  in  England  possesses,  is 
subject  to  neither  limitation  nor  restraint  by  state  legislation,  and 
is  uniform  throughout  the  different  states  of  the  Union.*'*^ 

Section  14.  The  Jurisdiction  of  State  Courts — The  powers  of 
the  courts  of  the  several  states  in  this  respect  were  originally  also 
in  conformity  with  the  English  usage,  and  so  continue  except  where 
affected  by  legislation.  In  a  large  number  of  the  states  these 
powers  have  been  modified  or  enlarged,  and  in  those  in  which  courts 
of  chancery  have  been  abolished,  they  have  been  conferred  upon  the 
courts  of  general  jurisdiction  having  cognizance  of  suits  which  were, 
before  the  abolition,  of  an  equitable  nature.  But  the  jurisdiction 
of  such  courts  in  the  appointment  of  receivers  is  distinctly  equitable, 
notwithstanding  the  effort  to  unify  the  forms  of  actions  at  law  and 
in  equity,  and  is  exercised  in  conformity  with  the  general  principles 
prevailing  in  courts  of  equity.  Under  the  New  York  code  the  ap- 
pointment of  receivers  is  included  among  the  "  provisional  reme- 
dies,"* and  it  has  been  held  that  **  the  provisional  remedies  are  mere 
incidents  to  the  general  jurisdiction  of  the  court,  and  not  an  essen- 
tial part  of  such  jurisdiction,  and  the  legfislature  has  carefully  pre- 
scribed the  cases  in  which  a  receiver  may  be  appointed,  and  other 
provisional  remedies  granted,  and  by  specifying  the  cases  in  which 
a  receivership  may  be  had,  pending  the  action,  and  as  a  proceeding 
in  the  action,  have  as  carefully  excluded  every  other  case,  and  pro- 
hibited the  appointment  except  as  authorized."^  On  the  other 
hand  it  has  been  adjudged  that  the  code  of  North  Carolina,  which 
also  specifies  certain  cases  in  which  a  receiver  may  be  appointed, 
"  does  not  materially  alter  the  equitable  jurisdiction  "  of  the  courts 
of  that  state.®  A  court  commissioner  has  no  jurisdiction  to  appoint 
a  receiver.*  In  Georgia  it  has  been  decided  that  a  judge  pro  hoc 
vice  has  jurisdiction  to  try  a  case,  including  an  application  for  a  re- 
ceiver.*^   In  Wisconsin  it  has  been  held  that  a  county  court,  having 

*  U.  S.  Stat,  at  Large,  276.  8  Skinner  v.  Maxwell,  66  N.  C.  45 ; 

«  Davis,  J.,  in  Payne  v.  Hook,  7  Wall.      Battle  v.  Davis,  66  N.  C  252. 

425,  430.  'Quiggle  V.  Trumbo,  56  Cal.  626. 

*N.  Y.  Code  Civil  Proc,  %  712.  i<>Landrum   v.    Chamberlin,   73   Ga. 

T  Fellows  V.  Hcermans,  13  Abb.  Pr.      727. 
(N.  S.)  I. 
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no  original  jurisdiction  of  equitable  actions,  may  appoint  a  receiver^ 
or  employ  other  equitable  remedies,  in  aid  of  a  suit  or  a  judgment 
at  law,  the  code  of  that  state  having  expressly  adopted  such  modes 
of  procedure  as  a  part  of  the  remedy  in  every  civil  action.** 

Section  15.  Power  of  Appointment  in  Appellate  Courts. —  This 
power  is  generally  confined  to  courts  having  original  jurisdiction,*^ 
and  is  rarely  exercised  by  those  having  appellate  jurisdiction  only  ;** 
and,  when  it  becomes  necessary  for  such  courts  to  appoint  a  re- 
ceiver, in  ord^r  to  enforce  their  powers  as  courts  of  appeal  and  for 
the  due  administration  of  justice,  they  must  have  jurisdiction  of  the 
suit  by  appeal  and  of  the  person  against  whom  the  remedy  is 
sought.** 

The  United  States  supreme  court  has  refused  an  application  for 
the  appointment  of  a  receiver,  saying,  however,  that  it  would  not 
undertake  "  to  decide  whether  a  case  may  not  arise  in  which  we 
would  exercise  the  power  of  appointing  a  receiver  pending  an  appeal 
to  this  court."** 

Section  16.  Statutory  Power  to  be  Exercised  by  the  0£ficer 
Designated. — Where  the  statute  provided  that  "  receivers  can  only 
be  appointed  by  the  chancellor,"  and  declared  that  the  register 
had  no  power  to  appoint  receivers,  an  order  of  the  chancellor  di- 
recting that  a  receiver  be  appointed,  and  referring  the  matter  to  the 
register  "  to  appoint  a  fit  and  proper  person  to  be  receiver  "  and  to 
approve  his  bond,  etc.,  was  held  by  a  divided  court  to  be  a  nullity, 
and  a  writ  of  prohibition  was  issued  ;*•  but  the  chancellor  might 
properly  have  referred  the  matter  to  the  register  to  select  and 
recommend  a  proper  person  to  be  appointed  by  the  chancellor.*^ 

Section  17.  Of  Appointments  in  Vacation — Under  the  general 
rule  that  where  a  law  authorizes,  or  contemplates,  the  doing  of  an 
act  by  a  court,  it  may  or  must  be  done  by  the  court  in  term,  and 
cannot  be  done  by  the  judge  in  vacation,  an  appointment  of  a  re- 

n  Second  Ward  Bank  v.  Upman,  12  man  v.  Cain,  45  Neb.  48,  63  N.  W.  R. 

Wis.  499.  123. 

12  In  Tennessee  the  appellate  court  **  Kerr  v.   White,   7   Baxter,   394 ; 

appointed  a  receiver  for  the  property  Allen  v.  Harris,  4  Lea,  19a 

in  controversy  in  a  case  pending  before  **  Pacific  R.  R.  of  Mo.  v.  Ketchum, 

it    on    appeal.      West    v.    Weaver,    3  95  U.  S.   i. 

Heisk.  589.  ^^Ex  parte  Morgan  Smith,  23  Ala. 

•  

18.  Text  cited  and  approved  in  East-      94. 

17  Id. 
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cciver  by  a  judge  in  vacation  and  the  taking  and  approval  of  his 
bond  by  the  clerk  in  vacation,  Both  of  said  acts  being  required  by 
the  statute  to  be  done  by  the  court,  were  held  to  be  void.*® 

In  Indiana,  under  the  code  of  procedure,  the  courts  have  the 
same  power  to  appoint  receivers,  and  for  the  same  purposes,  as  per- 
tained to  courts  of  equity  prior  to  the  adoption  of  the  code,  and  by 
statute  they  may  appoint  receivers  in  vacation.** 

In  Virginia  a  receivership  in  a  judgment  creditor's  suit  is  inci- 
dental to  an  injunction,  and  as  an  injunction  may  be  granted  in 
vacation,  so,  also,  a  receiver  may  be  appointed  in  vacation.*^ 

The  appointment  of  a  receiver  in  vacation  is  not  specified  in  the 
statutes  of  Illinois  prescribing  the  powers  of  circuit  judges  in  vaca- 
tion, and  so  an  order  of  a  state  court  appointing  a  receiver  over  a 
railway  in  vacation  is  a  nullity,  and  the  seizure  of  the  property  by 
a  receiver  subsequently  appointed  in  a  federal  court  is  no  interfer- 
ence with  the  state  court.** 

Under  the  statutes  of  California  a  judge  at  chambers  has  power 
to  appoint  a  receiver,  and  that  too  upon  an  ex  parte  application.^ 

The  pendency  of  a  plea  to  the  jurisdiction  of  the  court  necessarily 
precludes  all  further  action  of  the  court  till  it  is  decided,^  and  pend- 
ing such  plea  a  receiver  will  not  be  appointed;  but,  in  order  to 
guard  against  the  abuse  of  dilatory  pleas,  the  court  will  order  an 
immediate  hearing  or  trial  of  the  plea.^  The  power  of  a  court  to 
appoint  a  receiver  in  vacation  is  to  be  determined  from  the  law 
establishing  and  governing  the  court. 

Section  i8.  Statutory  Power  to  Appoint  Receivers. —  Where 
statute  authorized  proceedings  to  be  instituted  by  the  attorney-gen- 
eral against  banks,  but  did  not  authorize  the  appointment  of  a  re- 
ceiver in  the  proceeding,  it  was  declared  that  the  court  in  which 
the  proceeding  was  instituted  was  without  jurisdiction  to  appoint 
a  receiver  therein,  and  that  such  an  appointment  could  be  collaterally 
attacked.**    Where  the  court  exercises  purely  statutory  jurisdic- 

is  Newman   v.   Hammond,  46   Ind.         ^^  Hammock  v.  Loan  &  Trust  Co. 
119L  •    105  U.  S.  77. 

^  Presslcy  v.  Lamb,  105  Ind.  171 ;         22  Real  Estate  Association  v.  Supe- 

First  Nat  Bank  v.  U.   S.  Encaustic  rior  Court,  60  Cal.  223. 
Co.  105  Ind.  227 ;  Bitting  v.  Ten  Eyck,  **  Cousins  v.  Smith,  13  Vesey,  164. 

85  Ind.  357.    See  the  case  last  cited  and  ^  Ewing  v.  Blight,  3  Wall.  Jr.  139. 

Hursh  V.  Hnrsh,  99  Ind.  500,  as  to         ^s^urry  v.  American  Surety  Com- 

the  practice  and  procedure.  pany,  70  Fed.  R.  341,  17  C.  C.  A.  138. 

^  Smith  V.  Butcher,  28  Gratt  144. 
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tion,  its  proceedings  must  be  within  the  provisions  of  the  statute. 
Any  action  of  the  court  beyond  the  provisions  would  be  without 
jurisdiction.* 

These  cases  announce  the  established  rule  that  in  a  proceedings 
authorized  by  statute,  in  which  the  court  exercises  only  statutory 
powers,  it  can  make  no  order  and  render  no  judgment  beyond  the 
scope  of  the  statute. 

*    28  White  V.  White,  130  Cal.  597,  62   Pac  R.  1062. 
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OF  CONFLICTS   BETWEEN   COURTS  IN   APPOINTMENT   OF 

RECEIVERS. 

Section  19.  The    Rule   as   to    Courts   of    Concurrent   Jurisdiction    When   the 

Property  is  Wholly  Within  the  Same  Territorial  Jurisdiction. 
2a  Further  as  to  the  Rule  Between  Courts  of  Concurrent  Jurisdiction 
When  the  Property  is  Wholly  Within  Same  Territorial  Juris- 
diction  —  Identity  of  Objects  of  Suits  —  Exception  to  the  Rule. 

21.  Conflict   in    Appointment   of    Receivers   by    Courts    of   Different 

Territorial  Jurisdictions,  When  Property  is  Located  in  Differ- 
ent Jurisdictions  —  Federal  Courts  —  Conflicts  Between. 

22.  Conflict  Between  Courts  of  Same  State. 

23.  Conflict  Between  Courts  of  Different  States. 

24.  The  Principles  of  Comity. 

25.  Conflict  Between  State  and  Federal  Courts. 

26.  Conflict  in  Foreclosure  Proceedings. 

27.  Instances  of  the  Application  of  the  Principle  of  Comity  Between 

Federal  and  State  Courts. 

28.  Cr  Ancillary  Receiverships. 

29.  Further  of  Ancillary  Receiverships. 

Section  19.  The  Rule  as  to  Courts  of  Concurrent  Jurisdiction 
When  the  Property  is  Wholly  Within  the  Same  Territorial 
Jurisdiction. —  In  the  administration  of  justice  by  the  appointment 
of  receivers  conflicts  between  courts  in  the  exercise  of  the  jurisdic- 
tion are  of  frequent  occurrence,  and  then  arise  delicate  and  import- 
ant questions  as  to  which  of  the  courts  seeking  to  seize  and  preserve 
the  property  has  superior  authority  and  jurisdiction.  The  topic 
here  presented  for  consideration  principally  concerns  courts  of  con- 
current jurisdiction  in  the  same  territory.  The  exception  includes 
cases  in  which  the  property  of  corporations,  and  particularly  railroad 
companies,  is  located  in  different  territorial  jurisdictions,  which 
cases  have  been  numerous  of  late,  and  have  been  productive  of  much 
judicial  acrimony  and  serious  complications  in  the  federal  judiciary, 
wherein  railroad  property  was  the  subject  of  contention. 

It  is  an  elementary  proposition  that,  as  between  courts  of  con- 
current jurisdiction,  that  one  has  the  exclusive  authority  to  draw 
the  litigation  wholly  to  itself  and  conduct  it  to  the  end,  which  first 
had  cognizance  of  the  action.^    But  it  has  been  forcibly  and  plausi- 

*  Conovcr  v.  The  Mayor,  *  etc.,  of  courses  of  decision,  it  is  manifestly 
New  York,  25  Barb.  513,  524:  "The  desirable  that  the  litigation  in  one 
two    courts    thus    pursuing    opposite      should  be  suspended,  and   the  whole 

[21] 
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bly  asserted  that  receivership  proceedings  are  quasi  in  rem,  so  far  as 
they  involve  a  sequestration  of  property  and  that  jurisdiction  over 
the  res  is  acquired  only  by  actual  seizure ;  and  that  as  between  two 
actions  in  different  courts  of  concurrent  jurisdiction  seizure  of  the 
property  alone  gives  superior  jurisdiction  over  it  regardless  of  the 
time  of  their  commencement  and  the  service  of  summons. 

The  leading  and  most  persuasive  authority  in  support  of  this  view 
of  the  question  is  the  opinion  of  Mr.  Justice  Bradley  in  the  case  of 
Wilmer  v.  Railroad  Company.*  "  The  test/'  the  justice  said,  "  I 
think,  is  this:  not  which  action  was  first  commenced,  not  which 
cause  of  action  has  priority  or  superiority,  but  which  court  first 
acquired  jurisdiction  over  the  property.  *  *  *  Service  of  proc- 
ess gives  jurisdiction  over  the  person;  seizure  gives  jurisdiction 
over  the  property ;  and,  until  it  is  seized,  no  matter  when  the  suit 
was  commenced,  the  court  does  not  have  jurisdiction." 

This  announcement  by  Mr.  Justice  Bradley  was  made  in  the  opin- 
ion which  he  delivered  in  the  case  cited  upon  the  application  of  a 
receiver  appointed  by  Mr.  Justice  Woods,  then  circuit  judge,  in  the 
same  cause;  the  same  question  of  conflict  of  jurisdiction  between 
the  federal  and  a  state  court  having  been  presented  and  determined 
by  the  latter  judge  in  favor  of  the  federal  court,  which  had  first 
taken  cognizance  of  the  matter  in  litigation.  The  suit  in  the  fed- 
eral court  was  first  commenced,  and  process  therein  first  served; 
but  the  appointment  of  the  receiver  and  actual  seizure  of  the  prop- 
erty, which  was  that  of  a  railroad  company,  were  first  made  by  the 
state  court.  Under  these  facts  Mr.  Justice  Woods  declared  that 
the  jurisdiction  of  the  federal  court  was  superior  and  exclusive.  It 
was  said  by  him  that  actual  seizure  was  not  necessary  to  the  acqui- 
sition of  jurisdiction  over  the  property;  that  one  of  the  main  ob- 


controversy  carried  to  its  conclusion  in 
the  action.  It  is  more  than  desirable, 
it  is  indispensable  to  a  reasonable,  or- 
derly and  decorous  administration  of 
justice.  How  shall  this  be  accom- 
plished? How  shall  it  be  decided  in 
which  court  it  shall  be  continued? 
And  when  that  is  decided,  how  shall 
the  decision  be  enforced?  Assuming 
that  the  two  courts  have -jurisdiction 
to  the  same  extent,  and  can  administer 
justice  with  equal  facility  and  benefit, 
the  rule  that  the  court  first  having 
cognizance  of  the  subject  shall  retain 
it  and  draw  the  litigation  wholly  to 


itself,  seems  to  be  properly  applicable. 
It  is  perfectly  free  from  odium,  is  con- 
sistent with  the  fullest  comity  and  the 
most  delicate  respect  for  the  other  tri- 
bunal. H  there  be  no  reason  in  the 
constitution  of  the  courts  why  one  is 
more  competent,  under  all  the  circum- 
stances existing  or  likely  to  arise,  to 
assume  the  whole  of  this  controversy 
and  conduct  it  to  an  issue  than  the 
other,  priority  in  acquiring  possession 
of  the  case  may  with  propriety  be  al- 
lowed to  determine  in  which  it  shall 
proceed. 
2  2  Woods,  426. 
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jccts  of  the  suit  was  to  obtain  possession  of  the  property,  which 
was  necessary  to  the  full  relief  prayed  for,  and  that  the  institution 
of  the  suit  and  the  service  of  process  gave  jurisdiction  over  the  prop- 
erty. "An  examination  of  the  case  cited,"  he  said,  "  will  show  that 
actual  seizure  of  property  has  not  been  considered  necessary  to  the 
jurisdiction  of  the  court  in  a  case  where  the  possession  of  the  prop- 
erty is  necessary  to  the  relief  sought.  The  commencement  of  the 
action  and  service  of  process;  or,  according  to  some  of  the  cases, 
the  simple  commencement  of  the  suit  by  the  filing  of  the  bill  is 
sufficient  to  give  the  court  jurisdiction,  to  the  exclusion  of  all  other 
courts."* 

It  was  when  passing  upon  the  application  of  the  receiver  ap- 
pointed by  Judge  Woods  for  the  possession  of  that  part  of  the  rail- 
road property  located  in  Georgia  that  Mr.  Justice  Bradley  delivered 
the  opinion  from  which  we  have  quoted.  He  further  said :  "  It  is 
too  well  settled  to  admit  of  controversy,  that  where  two  courts  have 
concurrent  jurisdiction  of  a  subject  of  controversy,  the  court  which 
first  assumes  jurisdiction  has  it  exclusive  of  the  other.  But  where 
the  objects  of  the  suit  are  different,  this  rule  does  not  apply,^ 
although  the  thing  about  or  in  reference  to  which  the  litigation  is 
had  is  the  same  in  both  cases.  *  *  *  In  differing  from  Judge 
Woods  yie  do  so  with  respect  for  his  opinion.  The  question  must 
be  admitted  to  be  one  of  some  nicety,  but  we  prefer  that  course 
which  avoids  collision  with  a  state  court,  when  it  coincides  with  our 
own  convictions  as  to  the  law."* 

The  United  States  circuit  court  of  appeals,  fifth  district,  has 
recently  considered  and  commented  upon  the  opinions  of  Woods, 
C.  J.,  and  Mr.  Justice  Bradley  in  the  case  of  Wilmer  v.  The  Atlanta 


•Wilmer  v.  The  Atlanta  &  Rich- 
mond Air  Line  Railway  Co.  2  Woods, 
409.  The  feature  of  the  suit  before 
Judge  Woods  was  the  application  of 
mortgage  bondholders  for  the  appoint- 
ment of  a  receiver,  it  being  objected 
that  a  state  court  had  already  taken 
possession  of  the  railroad  property 
through  a  receiver.  But  the  applica- 
tion was  granted  and  a  receiver  ap- 
pointed. Afterwards  the  receiver  ap- 
plied to  Mr.  Justice  Bradley  for  the 
possession  of  that  part  of  the  line 
located  in  the'  northern  district  of 
Georgia ;  and  in  that  proceeding  it  was 
again  contended,  in  resisting  the  appli- 


cation, that  the  property  was  in  posses- 
sion of  a  state  court,  which  had  first 
seized  it,  but  in  a  suit  commenced  sub- 
sequent to  the  one  instituted  in  the 
federal  court. 

*  Erskine,  D.  J.,  concurring. 

In  the  case  of  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  Company  v. 
Atlanta  &  Florida  Railroad  Co.  49 
Fed.  R.  608,  15  L.  R.  A.  109,  the  opin- 
ion of  Mr.  Justice  Bradley  in  the  Wil- 
mer case  is  approved  and  followed. 
Same  rule  announced  and  followed  in 
Bell  V.  Ohio  Life  &  Trust  Co.  i  Biss. 
26a 
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&  Richmond  Air  Line  Railway  Co.,  supra,  approving  and  fol- 
lowing that  of  the  former,  and  declaring  that  filing  the  bill  and 
service  of  process  is  an  equitable  levy  on  the  property,  and  gives 
the  court  superior  jurisdiction  over  it,  and  that  the  authority  of  the 
court  to  seize  property  through  a  receiver  is  not  aflfected  by  a  sub- 
sequent suit,  though  a  receiver  therein  be  first  appointed.*^ 

The  rule  now  prevailing  in  both  federal  and  state  courts  is  cor- 
rectly and  fully  stated  in  the  quotation  given  in  the  preceding  note 
from  the  opinion  of  the  United  States  circuit  court  of  appeals 
in  the  case  of  Illinois  Steel  Co.  v.  Putnam,  and  is  this :  The  com- 
mencement of  a  suit,  the  object  of  which  is  to  have  certain  prop- 
erty sequestered  and  administered  for  the  benefit  of  all  having  an 
interest  therein,  and  the  possession  and  control  of  which  are  neces' 
sary  to  grant  the  full  relief  prayed  for,  constitutes  an  equitable  levy, 
and  pending  the  suit  such  property  is  in  gremio  legis  —  and  the 
court  whose  jurisdiction  is  first  invoked,  whether  state  or  federal, 
has  the  exclusive  right  to  seize  and  administer  the  property  over 
another  court  of  concurrent  jurisdiction  in  which  a  subsequent  suit 
is  commenced,  though  a  receiver  be  first  appointed  therein  and 
actually  takes  possession  of  the  property.® 


*  Adams  v.  Mercantile  Trust  Co.  66 
Fed.  R.  621.  Pardee  and  McCormick, 
C.  J  J.,  Bruce,  D.  J. 

The  same  court  and  the  same  judges 
approved  and  followed  the  rule  an- 
nounced in  the  Wilmer  case  by  Woods, 
C.  J.,  in  the  case  of  Illinois  Steel  Co. 
V.  Putnam,  68  Fed.  R.  515,  in  which 
this  was  said :  "  Where  a  bill  in  equity 
brings  under  the  direct  control  of  the 
court  all  the  property  and  estate  of  the 
defendants,  or  of  certain  named  de- 
fendants, or  certain  desijg^nated  prop- 
erty of  all  or  of  either  of  the  defend- 
ants, to  be  administered  for  the  benefit 
of  all  entitled  to  share  in  the  fruits  of 
the  litigation,  and  the  possession  and 
control  of  the  property  are  necessary 
to  the  exercise  of  the  jurisdiction  of 
the  court,  the  filing  of  the  bill  and 
service  of  process  is  an  equitable  levy 
on  the  property,  and  pending  the  pro- 
ceeding such  property  may  properly  be 
held  to  be  in  gremio  legis.  The  actual 
seizure  of  the  property  is  not  necessary 
to  produce  this  effect,  where  the  pos- 


session of  the  property  is  necessary  to 
the  granting  of  the  relief  sought.  In 
such  cases  the  commencement  of  the 
suit  is  sufficient  to  give  the  court  whose 
jurisdiction  is  invoked  the  exclusive 
right  to  control  the  property." 

®The  rule  is  founded  not  only  on 
comity  —  mere  curtesy,  but  on  utility 
and  principles  of  sound  policy.  Dillon 
V.  Oregon  Short  Line  &  Utah  North- 
ern Railway  Co.  66  Fed.  R.  1622. 

The  rule  as  given  in  the  text  is  sup- 
ported by  the  following  authorities: 
State  ex  rel.  Merriam  v.  Ross,  122  Mo. 
435.  25  S.  W.  R.  942,  25  L.  R.  A. 
534;  Judd  v.  Bankers  &  Merchants* 
Telegraph  Co.  31  Fed.  R.  182,  24 
Blatchf.  420 ;  Thompson  v.  Hollady,  15 
Oreg.  34,  14  Pac.  R.  725 ;  Union  Trust 
Co.  V.  Rockford,  Rock  Island  &  St 
Louis  Railroad  Co.  6  Biss.  197;  Gay- 
lord  V.  Fort  Wayne,  M.  &  C.  Railroad 
Co.  6  Biss.  286;  May  v.  Printup,  59 
Ga,  129;  People  v.  Central  City  Bank, 
53  Barb.  412;  Alabama  &  Chattanooga 
Railroad  Co.  v.  Jones,  7  Nat  Bankr. 
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The  phrase  "  commencement  of  a  suit,"  as  above  used,  means  a 
legal  commencement  according  to  the  law  of  the  forum,  which 
may  or  may  not  require  the  issuing  or  service  of  process.^ 


Reg-  145.  170;  Illinois  Steel  Co.  v.  Put- 
luiii,  68  Fed.  R.  515;  Pound,  in  re, 
42  Ch.  D.  402;  In  re  Hall  &  Stillson 
Co.,  69  Fed.  R.  425;  Reisner  v.  Gulf, 
C  &  S.  F.  R.  Co.  89  Tex.  656,  59  Am. 
St  W    Ri.   ^^  1-   W.    A.   t7t:  l^.wis  V. 

American  Naval  Stores  Co.  119  Fed. 
R.  391 ;  Illinois  Steel  Co.  v.  Putnam, 
68  Fed.  R.  515,  15  C.  C.  A.  556;  North- 
western Iron  Co.  V.  Lehigh  Coal  & 
Iron  Co.  92  Wis.  487,  66  N.  W.  R. 
515;  Northwestern  Iron  Co.  v.  Land 
&  River  Improvement  Co.  92  Wis.  487, 
66  N.  W.  R.  515. 

Where  two  persons  were  on  the 
same  day  appointed  receivers  of  an  in- 
solvent bank  by  different  justices,  it 
was  held  that  both  could  not  act,  and 
that  the  question  which  of  them  was 
entitled  to  the  assets  of  the  bank  must 
be  determined  as  a  legal  right,  and  de- 
pended on  the  priority  of  judicial  ac- 
tion on  the  petitions  for  the  appoint- 
ment of  a  receiver,  without  regard  to 
the  time  of  the  verification  of  the 
papers,  or  the  time  of  actually  getting 
possession  of  the  assets.  People  v. 
Central  City  Bank,  53  Barb.  412, 

"  The  court  which  takes  cognizance 
of  the  controversy  is  entitled  to  gen- 
eral jurisdiction  to  the  end  of  the  liti- 
gation, and,  incidentally,  to  take  pos- 
session and  control  of  the  subject- 
matter  of  the  suit  to  the  exclusion  of 
all  interference  of  other  courts  of  con- 
current jurisdiction.  The  principle 
grows  out  of  a  spirit  of  comity,  which 
has  the  highest  aim  for  the  public  good 
and  without  the  observance  of  which 
conflicts  of  a  serious  nature  would  be 
likely  to  arise.  Co-ordinate  authority 
emanating  ftom  our  state  and  federal 
goyenmients,  administered  by  their  re- 


spective tribunals,  can  be  exercised 
harmoniously  only  by  conceding  to  the 
tribunal  which  first  obtains  jurisdiction 
over  the  thing,  the  right  to  the  exer- 
cise of  it."  Thompson  v.  HoUady,  15 
Oreg.  34,  14  Pac.  R.  725. 

In  Union  Trust  Co.  v.  Rockford^ 
Rock  Island  &  St.  Louis  Railroad  Co.^ 
6  Biss.  197,  Judge  Blodgett  said: 
"  The  history  of  the  jurisprudence  of 
this  country  shows  the  most  commend- 
able disposition  on  the  part  of  both 
federal  and  state  courts  not  to  in- 
fringe upon  each  other's  jurisdiction. 
*  *  ♦  It  is  and  has  long  been  the 
settled  rule  of  law  in  all  cases  of  con- 
flict of  jurisdiction,  that  the  court 
which  first  takes  cognizance  of  the 
controversy  is  entitled  to  retain  juris- 
diction to  the  end  of  the  litigation, 
and  incidentally  to  take  the  possession 
of  or  control  the  res  or  subject-matter 
of  the  dispute  to  the  exclusion  of  all 
interference  from  other  courts  of  co- 
ordinate jurisdiction."  And  in  the 
same  case  this  was  said :  "  The  proper 
application  of  the  rule  does  not  re- 
quire that  the  court  which  first  takes 
jurisdiction  of  the  case  shall  also  first 
take,  by  its  officers,  possession  of  ilie 
thing  in  controversy,  if  tangible  and 
susceptible  of  seizure;  for  such  a  rule 
would  only  lead  to  unseemly  haste  en 
the  part  of  officers  to  get  the  manual 
possession  of  the  property,  and  while 
the  court  first  appealed  to  was  investi- 
gating the  rights  of  the  respective  par- 
ties, another  court,  acting  with  more 
haste,  might,  by  a  seizure  of  the  prop- 
erty, make  the  first  suit  unavailing. 
To  avoid  such  a  result  the  broad  rule 
Is  laid  down  that  the  court  first  in- 
voked will  not  be  interfered  with  by 
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It  has  been  said  that  a  receiver  may  be  appointed  over  property 
already  in  the  possession  of  a  receiver  appointed  by  another  court, 
but  wholly  subject  to  the  rights  and  powers  of  the  latter  receiver.® 
Where  for  any  reason  a  court  appoints  a  receiver  over  property 
already  in  the  possession  of  a  receiver,  the  same  person  should  re- 
ceive the  appointment. 

Where  property  has  been  seized  by  a  receiver  and  the  defendant 
gives  a  bond,  which  results  in  the  order  appointing  the  receiver 
being  vacated,  and  the  property  is  returned  to  the  defendant,  there- 
after the  property  is  subject  to  seizure  by  a  receiver  appointed  by 
another  court ;  and  when  such  has  been  done  the  court  appointing- 
the  first  receiver  cannot  again  acquire  jurisdiction  over  the  prop- 
erty by  the  appointment  of  another  receiver.*^ 


Section  20.  Further  as  to  the  Rule  Between  Courts  of  Con- 
current Jurisdiction  When  the  Property  is  Wholly  Within 
Same  Territorial  Jurisdiction  —  Identity  of  Objects  of  Suits  — 
Exception  to  the  Rule — In  the  case  of  Wilmer  v.  The  Atlanta 
and  Richmond  Air  Line  Railway  Co."  Mr.  Justice  Bradley  said: 
**  It  is  too  well  settled  to  admit  of  controversy,  that  where  two 
courts  have  concurrent  jurisdiction  of  a  subject  of  controversy  the 
court  which  first  assumes  jurisdiction  has  it  exclusive  of  the  other." 
Then  the  Justice  announced  these  significant  and  important  words : 
"  But  where  the  objects  of  the  suit  are  different,  this  rule  does  not 
apply,  although  the  thing  about  or  in  reference  to  which  the  litiga- 
tion is  had  is  the  same  in  both  cases." 

The  Justice  assigned  as  one  of  the  reasons  for  this  conclusion  in 
the  case  the  fact  that  the  object  of  the  suit  in  the  federal  court 
and  that  of  the  suit  in  the  state  court  were  not  the  same.     The 


another  court  while  the  jurisdiction  is 
letained." 

Where  two  applications  for  the  ap- 
pointment of  a  receiver  were  filed  in 
different  courts  of  concurrent  juris- 
diction on  the  same  day  it  was  held 
that  the  test  of  jurisdiction  was  not 
as  to  which  receiver  first  took  posses- 
sion of  the  property,  but  as  to  which 
court  was  first  seized  of  jurisdiction 
by  making  an  order  upon  legal  pro- 
ceedings presented  to  it ;  that  the  court 
which  first  made  an  order  for  the  ap- 
pointment of  a  receiver  had  jurisdic- 


tion of  the  property,  and  the  court  which 
first  took  cognizance  of  the  controversy 
was  entitled  to  retain  jurisdiction  until 
the  end  of  the  litigation,  exclusive  of 
all  other  courts  of  concurrent  juris- 
diction. Worth  v.  Piedmont  Bank,  121 
N.  C  323,  2S  S.  E.  R.  489. 

8  Bailey  v.  Belmont,  10  Abb.  Pr.  (N. 
S.)  270. 

•Foerstee  v.   Squire,   19  N.   Y.   S. 

367. 

10  Shields  v.  Coleman,  157  U.  S.  168, 
IS  Sup.  Ct.  R.  570. 

11 2  Woods,  426. 
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assertion  by  the  Justice  constitutes  a  clear  exception  to  the  rule,  as 
to  the  reason  and  correctness  of  which  we  wish  to  inquire. 

In  the  case  of  Illinois  Steel  Company  v.  Putnam,**  to  which  we 
have  called  attention  in  the  preceding  section,  the  United  States 
circuit  court  of  appeals  recognized  and  clearly  announced  the 
rule  to  be  as  we  have  put  it  in  the  preceding  section :  that  it  is  the 
commencement  of  the  suit,  not  the  actual  seizure  of  the  property, 
that  gives  superior  jurisdiction;  but  the  court  asserted  and  held 
that  the  rule  did  not  apply  when  the  suit  was  a  mere  "  stockholders' 
bill,"  seeking  only  to  secure  the  better  management  of  the 
property.^' 

In  the  case  of  East  Tennessee  &  Georgia  Railroad  Company  v. 
Atlanta  &  Florida  Railroad  Company"  the  court  was  influenced 
in  its  opinion  because  the  suit  before  it  was  instituted  by  creditors 
for  a  large  amount,  who  insisted  earnestly  on  the  payment  of 
their  claims,  while  the  bill  first  filed  in  the  state  court  asking  for  the 
appointment  of  a  receiver  of  the  same  property  was  "  an  amicable 
proceeding  with  no  immediate  purpose  of  asking  for  the  appoint- 
ment of  a  receiver."  It  was  said  that  the  doctrine  of  comity  would 
not  be  applied  because  the  proceeding  in  the  state  court  was  at  the 
instance  of  a  portion  of  the  creditors  for  the  purpose  of  "  standing 
oflF "  other  creditors. 

The  United  States  circuit  court  of  appeals,  in  another  district, 
in  the  case  of  Liggett  v.  Glenn,*'  said  expressly  that  "  the  general 
doctrine  that,  in  courts  of  concurrent  jurisdiction,  the  jurisdiction 
of  the  court  first  taking  control  of  the  property  involved  is  exclu- 
sive," could  not  be  successfully  invoked  when  one  of  the  suits  was 
instituted  by  a  stockholder  and  the  other  by  a  creditor  of  the 
corporation. 

In  a  recent  case  Mr.  Justice  Brewer  said :  "  For  the  purpose  of 
this  case  it  is  unnecessary  to  decide  whether,  as  between  courts  of 
concurrent  jurisdiction,  when  proceedings  are  commenced  in  the  one 


1*68  Fed.  R.  515, 

I'The  opinion  rendered  in  this  case 
justifies  citing  it  as  supporting  the  ex- 
ception to  the  rule  under  considera- 
tion, but  the  facts  are  that  only  one 
suit  had  been  instituted  and  was  pend- 
ing; the  controversy  arising  by  reason 
of  an  action  by  the  receiver,  appointed 
in  a  proceeding  by  stockholders  seek- 
ing the  better  management  of  the  com- 
pany's affairs,  against  the  Illinois  Steel 


Company  for  railroad  material  which 
had  been  sold  by  it  to  the  former,  ard 
by  the  latter  returned  by  the  steel  com- 
pany before  the  appointment  of  tlie 
receiver. 

"49  Fed.  R.  608,  15  L.  R.  A.  109. 
In  this  case  the  suit  in  the  state  court 
was  commenced  first,  but  the  appoint- 
ment of  the  receiver  was  made  first  by 
the  federal  court. 

15  2  C  C  A.  286,  51  Fed.  R.  381. 
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court  with  the  view  of  the  appointment  of  a  receiver,  they  may 
continued  to  the  completion  of  actual  possessiDn,  and  whether,  while 
those  proceedings  are  pending  in  a  due  and  orderly  way,  the  other 
court  can,  in  a  suit  subsequently  commenced,  by  reason  of   its- 
speedier  modes  of  procedure,  seize  the  property,  and  thus  prevent 
the  court  in  which  the  proceedings  were  first  commenced  from 
asserting  its   right  to  the  possession.     Of  course,   the  question 
can  fairly  arise  only  in  a  case  in  which  process  has  been  served, 
and   in   which   the  express   object  of   the  bill,   or   at   least  one 
express  object,  is  the  appointment  of  a  receiver,  and  where  posses- 
sion by  such  officer  is  necessary  for  the  full  accomplishment  of  the 
other  purposes  named  therein.    The  mere  fact  that,  in  the  progress 
of  an  attachment  or  other  like  action  an  exigency  may  arise  which 
calls  for  the  appointment  of  a  receiver,  does  not  make  the  jurisdic- 
tion of  the  court,  in  that  respect,  relate  back  to  the  commencement 
of  the  action. "*• 

The  United  States  circuit  court  of  appeals,  sixth  district,  has 
declared  that  where  there  is  a  conflict  of  jurisdiction  it  is  manifest 
that  there  can  be  constructive  possession  by  one  court  where  it  does 
not  take  actual  possession;  but  that  it  by  no  means  follows  that 
such  constructive  possession  will  exclude  the  taking  of  actual  pos- 
session of  the  property  by  another  court.  And  it  was  held  that  the 
prior  institution  and  pendency  in  a  state  court  of  a  proceeding  in 
rem  to  enforce  a  lien  which  did  not  involve  the  actual  seizure  of 
the  property,  did  not  prevent  the  federal  court,  in  a  proceeding  by 
bondholders  to  foreclose  the  mortgage,  appointing  a  receiver  and 
taking  possession  of  the  property." 

It  is  apparent  from  the  foregoing  cases,  as  well  as  the  reason 
attending  the  rule  announced  in  the  preceding  section,  that  Mr.  Jus- 


!•  Shields  v.  Coleman,  157  U.  S.  168, 
15  Sup.  Ct.  R.  570.  In  this  case  the 
federal  court  had  first  appointed  a  re- 
ceiver, but  had  discharged  him  and  re- 
turned the  property  to  the  insolvent,  on 
bond  being  given.  Held,  that  the  prop- 
erty then  became  free  for  the  action  of 
any  other  court  of  competent  jurisdic- 
tion; that  the  mere  continuance  of  the 
suit  did  not  operate  to  prevent  any 
other  court  from  touching  the  property, 
although  the  United  States  court  had 
the  power  to  thereafter  set  aside  its 
order  accepting  security  in  place  of  the 
property,  and  enter  a  new  order  for 


possession  of  the  property  by  a  re- 
ceiver, that  such  new  order  would  not 
relate  back  to  the  filing  of  the  bill  so  as 
to  invalidate  action  taken  by  another 
court  in  the  meantime. 

17  Compton  v.  Jesup,  68  Fed.  R.  263. 
In  Merchants  &  Planters'  National 
Bank  v.  Trustees  of  Masonic  Hall,  63 
GsL.  549,  on  application  of  a  judgment 
creditor  the  state  court  appointed  a  re- 
ceiver while  a  similar  application  by  a 
stockholder  of  the  defendant  was  pend- 
ing in  the  federal  court,  the  judgment 
creditor  not  being  made  a  party. 
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tice  Bradley  correctly  asserted  in  the  Wilmer  case*®  that,  "  where 
the  objects  of  the  suits  are  different,  this  rule  does  not  apply, 
although  the  thing  about  or  in  reference  to  which  the  litigation  is 
had  is  the  same  in  both  cases."  But  the  announcement  of  the  ex- 
ception is  more  easily  made  than  its  application. 

Certainly  the  rule  is  applicable  only  where  the  actual  seizure  and 
control  of  the  property  are  essential  to  granting  the  full  relief 
prayed  for  in  the  suit  first  commenced,  and  not  merely  incidental 
thereto;  for  only  under  the  former  condition  does  the  jurisdiction 
of  the  court  relate  back  to  the  commencement  of  the  suit. 

But  the  appointment  of  receivers  and  the  seizure  of  property  are 
not  always  for  the  accomplishment  of  the  same  object..  A  stock- 
holder's bill,  seeking  only  to  correct  abuses  in  the  management  of 
the  affairs  of  a  corporation,  is  not  as  serious  and  far-reaching  as  a 
bill  by  bondholders  to  foreclose  a  mortgage  on  the  company's  prop- 
erty. A  creditor's  bill  necessitating  the  possession  and  control  of 
the  property  and  business  of  the  defendant,  is  not  as  comprehen- 
sive and  effective  as  a  proceeding  by  the  government  to  dissolve  and 
wind  up  the  affairs  of  a  corporation. 

The  question  is  attended  by  the  condition  of  both  prior  and 
higher  right.  The  commencement  of  a  proceeding  to  enforce  a 
lien  which  is  subject  to  a  mortgage,  cannot  and  does  not  preclude 
the  institution  and  consummation  of  a  proceeding  by  the  bond- 
holders to  foreclose  the  mortgage.  In  such  case  complications  may 
be  and  have  been  avoided  by  appointing  the  same  person  receiver  in 
both  suits.**  Nor  can  the  seizure  and  possession  of  property  of  a 
corporation  through  a  receiver  appointed  in  a  proceeding  by  a 
stockholder  or  creditor,  preclude  the  court  having  cognizance  of  a 
proceeding  by  the  state  to  dissolve  and  wind  up  the  affairs  of  the 
corporation  from  appointing  a  receiver  and  taking  possession  of  the 
property  of  the  defendant.*^  And  this  both  because  of  higher 
right  and  the  fact  that  the  objects  of  the  suits  are  not  the  same. 


i«  Wilmer  v.  The  Atlanta  &  Rich- 
mond Air  Line  Railway  Co.  2  Woods, 
436. 

*•  Lloyd  V.  Chesapeake,  Ohio  & 
Southwestern  Railroad  Co.  65  Fed.  R. 
351 ;  St.  Louis  Car  Co.  v.  Stillwater 
Street  Railway  Co.  53  Minn.  129,  54 
N.  W.  R.  1064;  State  of  Florida  v.  . 
Jacksonville,  Pensacola  &  Mobile  Rail- 
road Co.  15  Fla.  201;  Compton  v. 
JesDp,  68  Fed.  R.  263. 


» State  V.  Port  Royal  &  Augusta 
Railway  Co.  45  S.  C.  470,  23  S.  E.  R. 
383 ;  Herring  v.  New  York,  Lake  Erie 
&  Western  Railroad  Co.  105  N.  Y.  3.10; 
In  re  Kittanning  Insurance  Co.  146  Pa. 
St.  102, 23  Atl.  R.  336.  It  has  been  held 
that  the  appointment  of  a  receiver  in  a 
suit  to  foreclose  a  mortgage  on  prop- 
erty of  a  corporation  will  not  prevent 
another  receiver  under  statutory  pro- 
ceedings   from    sequestrating    all    the 
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A  bill  was  filed  in  a  federal  court,  and  an  injunction  and  order 
to  show  cause  why  a  receiver  should  not  be  appointed  were  issued. 
Prior  to  the  commencement  of  this  suit  proceedings  were  instituted 
against  the  same  defendant  in  a  state  court,  and  that  court  made 


property  and  effects  of  the  corporation 
for  the  benefit  of  all  its  creditors ;  first 
receivership  being  only  to  foreclose 
the  mortgage,  and  the  second  having 
for  its  purpose  to  sequestrate  all  the 
property  of  the  corporation  for  the 
benefit  of  all  its  creditors.  The  powers 
of  the  receivers  in  the  two  cases  are 
entirely  different  The  appointment  of 
the  statutory  receiver  does  not  neces- 
sarily supersede  the  other.  Both  re- 
ceivers may  be  continued  if  the  court 
deems  such  advisable,  the  statutory  re- 
ceiver being  subordinate  to  the  mort- 
gage receiver.  Held,  that  it  would  be 
"eminently  desirable"  that  the  entire 
property  should  be  under  the  control 
of  one  officer  of  the  court,  and  sug- 
gested the  propriety  of  appointing,  the 
same  person  receiver  in  both  cases 
where  there  was  no  conflict  of  interest. 
St.  Louis  Car  Co.  v.  Stillwaier  Street 
Railway  Co.  53  Minn.  129. 

See  also  City  Water  Co.  v.  State  of 
Texas,  88  Tex.  600,  32  S.  W.  R.  1033 ', 
Texas  Trunk  Railway  Co.  v.  State  of 
Texas,  83  Tex.  i,  in  whicA  there  was 
in  controversy  the  power  of  the  state 
court  to  appoint  a  receiver  of  a  rail- 
road in  quo  warranto  proceedings,  the 
federal  court  having  already  appointed 
a  receiver  of  the  property  in  fore- 
closure proceedings.  But  the  question 
was  not  determined. 

In  re  Pound,  42  Ch.  D.  402,  it  was 
held  by  the  trial  court  that  a  receiver 
appointed  in  pursuance  of  provisions  of 
a  deed  of  trust  securing  debentures 
could  not  retain  possession  of  the  prop- 
erty over  a  receiver  subsequently  ap- 
pointed on  petition  for  the  dissolution 
and  winding  up  of  the  affairs  of  the 
company;  the  receiver  in  the  latter 
proceeding  being  termed  the  "  official 


receiver"  or  "liquidator."     But  thi» 
decision    was   reversed    on   appeal,    it^ 
being  declared  by  Cotton,  L.  J.,  tb^t: 
the   debenture- holders   had    the    righe 
under  the  deed  of  trust,  to  the  ap- 
pointment of  a  receiver,  and  that  tho 
winding-up  proceeding  could  not  inter- 
fere with  the  right  of  the  receiver  o£ 
the  bondholders  to  take  possession  of 
the  property. 

A  suit  instituted  in  a  federal  court 
to  foreclose  a  mortgage,  in  which  a 
receiver  is  appointed,  has  priority  of 
right  to  the  possession  of  the  defend- 
ant's property  over  a  suit  instituted  at 
an  earlier  day  in  a  state  court  which 
had  for  its  object  only  the  correction 
of  mismanagement  of  the  company  by 
its  directors.  De  La  Vergne  Refriger- 
ating Machine  Co.  v.  Palmetto  Brew- 
ing Co.  72  Fed.  R.  579. 

A  state  court  had  taken  possession 
of  a  street  railroad  at  the  instance  of  a 
creditor,  through  a  receiver,  and  had 
issued  receiver's  certificates  and  made 
them  a  lien  on  its  plant  and  property. 
Such  fact  was  declared  no  objection  to 
a  federal  court  entertaining  jurisdic- 
tion of  a  suit  to  foreclose  a  mortgage 
on  the  railroad  and  to  marshal  the 
relative  rank  of  the  various  liens 
thereon.  It  was  not  controverted  that 
the  state  court  was  competent  to  enter- 
tain jurisdiction  of  all  the  matters  set 
up  in  the  suit  before  it.  "As  to  those 
matters  and  as  to  the  parties,"  said 
the  court,  "  it  is  a  court  of  concurrent 
jurisdiction  with  this  court,  and  as  be- 
tween that  court  and  this  the  rule  is 
applicable  that  the  one  which  has  first 
obtained  jurisdiction  of  the  case  must 
retain  it  exclusively  until  it  disposes  of 
it  by  final  judgment  or  decree.  ♦  ♦  * 
This  court  concurs  that  it  can  decree 
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an  order  for  the  appointment  of  a  receiver  and  the  sequestration 
of  the  same  property.  The  federal  court  declared  that  it  had  ex- 
clusive jurisdiction  over  the  property  in  controversy.  The  proceed- 
ings in  that  court  were  to  foreclose  a  mortgage,  while  those  in  the 
state  court  were  at  the  instance  of  a  judgment  creditor.** 

To  avoid  the  application  of  the  rule  and  to  be  within  the  excep- 
tion, the  suits  must  be  different  either  in  their  objects  and  in  the 
rights  sought  to  be  enforced. 

Section  21.  Conflict  in  Appointment  of  Receivers  by  Courts  of 
Different  Territorial  Jurisdictions  Where  Property  is  Located  — 
Railroad  Property  —  Federal  Courts  —  Conflicts  Between. —  The 

topic  of  which  this  section  treats  relates  more  particularly  to  the 
appointment  of  receivers  by  federal  courts  of  railroad  property 
located  in  different  judicial  districts,  which  has  been  a  subject 
of  much  difficulty  and  the  cause  of  many  complications ;  and  while 
it  concerns  the  rule  discussed  in  the  two  preceding  sections  it  has 
the  additional  client  of  requiring  the  ascertainrnent  which  court 
has  primary  jurisdiction,  and  is  founded  to  a  greater  extent  on  the 
rule  of  mere  comity.  As  to  this  subject  Judge  Jenkins,  of  the 
federal  court,  in  speaking  of  the  difficulties  attending  the  recent 
conflict  between  the  federal  courts  over  the  appointment  of  receiv- 
ers of  the  Northern  Pacific  Railroad  Ccmipany,  has  said :  "  It 
all  resolves  itself  to  this :  whether  and  when  the  rule  of  comity  is 
imperative.  I  think  that  the  natural  outcome  of  it  will  be  that 
CcMigress  must  intervene,  and  by  statute  regulate  the  question." 

The  Wabash  and  Northern  Pacific  Railroad  cases  have  given 
occasion  for  consideration  and  determination  of  the  question  pre- 
sented, and  a  brief  review  of  those  cases  will  be  a  sufficient  state- 
ment of  the  doctrine  governing  the  subject  that  has  been  and  is  now 
realized  and  accepted  by  the  federal  courts. 


no  relief  in  the  present  suit  which  will 
in  anywise  disturb  the  possession  of 
the  property  in  the  custody  of  the  state 
court.  It  cannot  appoint  a  receiver 
for  that  property  nor  can  it  cause  the 
same  to  be  sold  by  its  master.  *  ♦  * 
But  because  the  court  cannot  grant  all 
the  relief  prayed  for  does  not  justify 
it  in  refusing  to  grant  such  relief 
within  its  jurisdiction  as  the  nature  of 
the  case  requires  for  the  protection  of 
the  rights  of  the  complainant.  The 
entry  of  a  decree  of  foreclosure  against 


the  railway  company  and  an  order  for 
the  sale  of  its  plant  and  property,  will 
not,  of  itself,  disturb  the  possession  of 
the  state  court."  Metropolitan  Trust 
Co.  V.  Lake  Cities  Electric  Ry.  Co. 
100  Fed.  R.  897.  So  as  to  suits  to  fore- 
close a  mortgage  and  a  creditor's  bill. 
Illinois  Steel  Co.  v.  Putnam,  68  Fed. 
R.  515,  IS  C.  C.  A.  556. 

21  Appleton  Water  Works  Co.  v. 
Central  Trust  Co.  93  Fed.  R.  286 
(C  C  A.). 
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The  Wabash,  St.  Louis  &  Pacific  Railway  Company  owned  and 
operated  lines  of  railroad  east  and  west  of  the  Mississippi  river. 
On  petition  presented  by  the  company  to  the  United  States  circuit 
court  at  St.  Louis,  setting  forth  its  insolvent  and  serious  condition, 
Mr.  Justice  Brewer,  then  a  circuit  judge,  appointed  Solon  Hum- 
phreys and  Thomas  E.  Tutt  receivers  of  the  entire  Wabash  system, 
who  took  possession  of  and  operated  it  for  several  years.     The 
company  also  filed  a  similar  bill  in  the  circuit  court  for  the  northern 
district  of  Illinois,  which  court  approved  the  orders  made  at  St. 
Louis  and  appointed  the  same  persons  receivers,  but  reserving  "  to 
itself  power  to  make  such  further  orders  in  the  premises  as  may 
seem  to  be  necessary." 

Two  years  afterward  the  holders  of  bonds  secured  by  mortgage 
on  a  portion  of  the  lines  located  in  Illinois  commenced  foreclosure 
proceedings  in  the  federal  court  there,  in  which  it  was  contended 
that  the  circuit  court  for  the  eastern  district  of  Missouri,  in  which 
the  receivers  were  originally  appointed,  was  the  court  of  primary 
jurisdiction  with  power  to  possess  and  control  Ijie  entire  system, 
and  that  to  it  alone  could  the  bondholders  apply  for  the  protection 
of  their  claims.  This  contention  was  denied  by  Judge  Gresham 
with  some  emphasis,  and  he  entertained  the  bill,  granted  the  relief 
sought  and  appointed  Judge  Cooley  receiver  and  ordered  him  to 
take  possession  of  the  company's  property  located  in  Illinois.*^ 

Messrs.  Humphrey  and  Tutt  then  applied  to  the  court  in  Mis- 
souri for  instructions  as  to  their  power  and  duties  over  the  part  of 
the  Wabash  system  placed  by  Judge  Gresham  in  the  possession  of 
Judge  Cooley,  and  Judge  Brewer  ordered  them  to  relinquish  control 
of  that  part  of  the  road  east  of  the  Mississippi  river,  but  expressing 
disapproval  of  the  action  of  Judge  Gresham,  asserting  that  the  cir- 
cuit court  for  the  eastern  district  of  Missouri  had  primary  jurisdic- 
tion over  the  entire  Wabash  system,  and  that  the  proceeding  in 
Illinois  was  only  ancillary.^ 


22  Atkins  V.  Wabash,  St.  Louis  &  Pa- 
cific  Railway  Co.  29  Fed.  R.  161.  Judge 
Gresham  declared  that  the  federal 
court  of  Missouri  did  not  acquire  *'  the 
legal  custody  of  the  res,  the  entire 
Wabash  property,"  that  its  jurisdiction 
was  not  paramount,  and  that  the  plain- 
tiffs would  not  have  to  apply  to  the 
court  at  St.  Louis  for  redress.  "The 
rule  in  this  country,"  he  said,  "  is  that 
receivers  appointed  by  one  jurisdiction 


are  not  entitled,  as  a  right,  to  recog- 
nition in  other  jurisdictions;  and  that 
courts  of  equity  cannot  acquire  extra 
territorial  jurisdiction  over  property  by 
appointing  receivers." 

25  Central  Trust  Company  of  New 
York  V.  Wabash,  St.  Louis  &  Pacific 
Railway  Co.  29  Fed.  R,  618.  The 
views  of  Judge  Brewer  were  thus  ex- 
pressed :  "  Proceedings  were  com- 
menced  in  this  court  as  a  court  of 
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The  Northern  Pacific  Railroad  case  has  been  productive  of  serious 
conflict  between  the  federal  courts  for  the  eastern  district  of  Wis- 
consin and  the  district  of  Washington.  In  proceedings  directed 
against  the  Northern  Pacific  Railroad,  filed  in  the  circuit  court  for 
the  eastern  district  of  Wisconsin,  Judge  Jenkins  appointed  receiv- 
ers for  the  entire  system,  who  qualified,  took  possession  of  the  prop- 
erty and  proceeded  and  continued  to  operate  it  for  several  years. 
The  importance  of  this  litigation  upon  the  question  of  conflict  of 
jurisdiction  between  federal  courts  in  appointing  receivers  of  rail- 
road property  is  such  as  to  call  for  an  extended  statement  of  the 
facts  attending  it,  which  we  give  in  note.^ 


primary  jurisdiction,  and  receivers 
were  appcMnted  by  this  court.  Of  the 
propriety  of  a  foreclosure  in  one  court 
operating  upon  the  entire  property 
running  through  several  states,  and  of 
the  validity  of  a  sale  made  in.  pursu- 
ance of  that  foreclosure,  and  the  com- 
pleteness of  the  title  which  will  pass  by 
such  sale,  there  can  be  now  no  longer 
a  question.  Muller  v.  Dows,  94  U.  S. 
444.  *  *  *  In  the  early  history  of 
foreclosure  proceedings  of  this  nature 
it  became  customary,  not  merely  that 
foreclosure  proceedings  should  be  con- 
ducted in  the  one  court,  but  that,  to 
avoid  all  questions  of  title,  ancillary 
proceedings  should  be  conducted  in  the 
courts  of  other  circuits;  and  to  con- 
serve the  property  pending  the  fore- 
closure—  to  guard  it  against  local 
suits,  and  preserve  it  from  dismem- 
berment—  the  custom  has  also  been 
for  the  receivers  appointed  in  the 
court  of  primary  administration  to  be 
also  appointed  in  the  courts  of  ancil- 
lary administration." 

Same  rule  announced  in  following 
cases:  G)ntinenta1  Trust  Co.  of  New 
York  V.  Toledo,  St.  Louis  &  Kansas 
City  Railroad  Co.  59  Fed.  R.  514;  New 
York,  Pennsylvania  &  Ohio  Railroad 
Co.  V.  New  York,  Lake  Erie  &  West- 
ern Railroad  Co.  58  Fed.  R.  268 ;  Dil- 
lon V.  Oregon  Short  Line  &  Utah 
Northern  Railway  Co.  66  Fed.  R.  622; 
Ames  V.  Union  Pacific  Railroad  Co. 


60  Fed.  R.  966;  Clyde  v.  Richmond  & 
Danville  Railroad  Co.  56  Fed.  R.  539; 
Central  Trust  Co.  of  New  York  v. 
East  Tennessee,  Virginia  &  Georgia 
Railroad  Co.  30  Fed.  R.  895. 

^The  history  of  the  Northern  Pa- 
cific railroad  litigation,  as  it  concerns 
the  present  discussion,  is  as  follows: 
On  the  15th  day  of  August,  1893, 
Winston  and  Sheldon,  stockholders, 
and  the  Farmers'  Loan  and  Trust 
Company,  mortgage  trustee,  filed  their 
bill  of  complaint  in  the  circuit  court 
of  the  United  States  for  the  eastern 
district  of  Wisconsin  against  the 
Northern  Pacific  Railroad  Company,  a 
corporation  created  under  the  act  of 
Congress  to  construct  a  railroad  from 
Ashland  in  the  State  of  Wisconsin,  to 
Tacoma  in  the  State  of  Washington, 
and  Portland  in  the  State  of  Oregon. 
Ashland,  Wisconsin,  is  in  the  western 
district  of  Wisconsin.  It  was  alleged 
in  the  bill,  as  the  fact  was,  that  the 
Northern  Pacific  Railroad  Company 
had  leased  from  the  Wisconsin  Central 
Company  the  Wisconsin  lines  connect- 
ing the  main  line  of  the  Northern 
Pacific  at  Ashland  with  the  southerly 
state  line  of  Wisconsin,  and  through 
the  eastern  district,  and  there  connect- 
ing with  the  Chicago  &  Northern 
Pacific  Railroad,  running  into  Chicago. 
This  lease  was  for  ninety-nine  years. 
The  bill  showed  the  insolvency  of  the 
company.     The  defendant  in  the  biU 
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The  filing  of  charges  in  the  federal  court  in  the  northern  district 
of  Washington  against  the  receivers  appointed  by  the  circuit  court 
for  the  eastern  district  of  Wisconsin  precipitated  serious  complica- 
tions.    The  opinion  of  the  court  v^^as  delivered  by  Gilbert,  Circuit 


appeared  generally  by  counsel,  and  by 
•  co(isent  of  all  parties  three  receivers 
were  appointed.  Ancillary  bills  were 
immediately  filed  in  the  federal  courts 
.  iir  New  York,  Chicago,  the  western 
district  of  Wisconsin,  Minnesota, 
North  Dakota,  Montana,  Washington, 
Oregon  and  Idaho. 

On  the  i8th  of  October,  1893,  the 
Farmers'  Loan  and  .Trust  Company, 
trustee,  filed  in  the  circuit  court  for 
the  eastern  district  of  Wisconsin  its 
bill  to  foreclose  the  second  and  third 
consolidated  general  mortgages.  To 
this  bill  the  Northern  Pacific  Company 
entered  its  general  appearance,  and  the 
circuit  court  reappointed  in  the  fore- 
closure suit  the  receivers  formerly  ap- 
pointed in  the  creditors'  suit,  and  ex- 
tended the  receivership  to  the  fore- 
closure suit,  and  consolidated  both 
suits  into  one.  Ancillary  bills  of  fore- 
closure were  filed  in  all  the  other  dis- 
tricts mentioned  and  similar  orders 
therein  entered.  Prior  to  the  filing  of 
the  foreclosure  bills  the  circuit  court 
for  the  eastern  district  of  Wisconsin 
had  determined  that  the  receivers 
ought  n6t,  in  justice  to  the  trust  estate, 
to  assume  the  lease  of  the  Wisconsin 
Central  lines,  and  they  were  sur- 
rendered to  those  companies;  but 
there  remained  actually  within  the 
territorial  jurisdiction  of  that  court 
large  amounts  of  property,  moneys, 
supplies,  etc.,  at  the  time  of  the  filing 
of  the  bill  of  foreclosure.  All  the  bills 
filed  in  the  other  districts  alleged 
previous  appointment  of  receivers  by 
the  court  in  the  eastern  district  of 
Wisconsin,  and  those  courts  severally, 
by  order,  recited  the  previous  appoint- 
ment by  that  court  and  appointed  the 
same  receivers.     They  all  recognized 


the  eastern  district  of  Wisconsin  a.s 
being  the  court  first  acquiring  juris- 
diction and  as  the  court  of  primarjr 
authority.  For  over  two  years  the  ad- 
ministration of  the  trust  proceedecl 
upon  this  theory,  the  receivers  ac- 
counting to  the  court  for  the  eastern 
district  of  Wisconsin  and  their  ac- 
counts passed  upon  in  the  usual  course 
of  business. 

In  August,  1895,  certain  charges 
against  the'  receivers  were  filed  in  the 
circuit  court  for  the  district  of  Wash- 
ington. The  receivers  there  protested 
that  such  charges  ought  properly  to  be 
heard  by  the  circuit  court  for  the  east- 
ern district  of  Wisconsin  and  asked 
that  these  charges  be  referred  to  that 
court.  The  rule  of  comity  was  in- 
voked and  discussed  before  that  court. 
On  the  2d  of  September,  1895,  that 
court  by  its  order  required  the  re- 
ceivers to  answer  the  charges  by  the 
2d  day  of  October,  1895,  and  also  to 
file  in  that  court  a  large  bond  in  addi- 
tion to  the  bond  of  five  hundred  thou- 
sand dollars  filed  in  the  eastern  dis- 
trict of  Wisconsin,  and  also  to  file  all 
their  accounts  in  that  court,  except 
those  which  had  been  actually  passed 
upon  by  the  court  in  Wisconsin. 
Judges  Gilbert  and  Hanford  at  that 
time  filed  opinions  in  which  it  was 
asserted  that  the  case  was  not  one  for 
the  application  of  the  rule  of  comity, 
because,  as  they  said,  no  part  of  the 
road  proper  was  in  the  eastern  district 
of  Wisconsin. 

The  receivers  deemed  it  useless  and 
inadvisable  to  file  their  accounts  in 
two  courts,  each  assuming  primary 
jurisdiction,  and  declining  to  be  held 
responsible  to  two  courts  for  the  same 
acts   when  the  orders  of  one  might 
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Judge,  in  which  Hanford,  District  Judge,  concurred.*^  It  was  de- 
clared that  the  possession  of  the  railroacj  property  by.  the  Wisconsin 
court  could  extend  no  farther  than  the  territorial  Umits  of  that 
court's  jurisdiction ;  that  all  rights  of  that  court  beyond  such  juris- 
diction were  based  on  comity;  "  such  comity,"  the  court  said,  "**  rests 
upon  the  fact  that  another  court  is  in  the  actual  possession  and 
operaticMi  of  the  property,  which  cannot  well  be  subrogated,  andf 
which  the  best  interests  of  all  concerned  require  to  be  managed  as 
a  single  system."  It  was  said  the  rule  of  comity  did  not  apply  be- 
cause there  was  no  part  of  the  railroad  in  the  Wisconsin  district, 
and  no  personal  property  was  held  there  by  the  receiver. 

The  decision  resulted  in  the  presentation  of  a  petition  to  Jus- 
tices Field,  Harlan,  Brewer  and  Brown,  sitting  as  circuit  justices, 
whose  circuits  the  Northern  Pacific  Railroad  traverses,  asking  for  a 
ruling  and  order  that  might  be  uniform  in  all  the  districts  and  avoid 
the  trouble  threatened  by  the  decision  of  the  federal  court  in  Wash- 
ingtcHi.  From  the  opinion  of  these  justices  upon  the  petition  we 
quote  as  follows:  **  We  are  of  opinion  that  proceedings  to  fore- 
close a  mortgage  placed  by  a  railroad  company  upon  its  lines  ex- 
tending through  more  than  one  district  should,  to  the  end  that  the 
mortgaged  property  may  be  effectively  administered,  be  commenced 
in  the  circuit  court  of  the  district  in  which  the  principal  operating 
offices  are  situated,  and  in  which  there  is  some  material  part  of 
the  railroad  embraced  by  the  mortgage;  that  such  court  should  be 
the  court  of  primary  jurisdiction  and  of  principal  decree,  and  the 


confiict  with  the  orders  of  the  other, 
and  not  desiring  to  stand  in  contempt 
of  the  circuit  court  for  the  district  of 
Washington,  on  the  20th  of  Septem- 
ber, 1895,  tendered  their  resignations 
to  the  circuit  court  of  the  eastern  dis- 
trict of  Wisconsin,  which  court  subse- 
quently, on  the  28th  of  September, 
appointed  two  gentlemen  successors, 
who  duly  qualified.  The  circuit  court 
for  the  district  of  Minnesota  on  the 
30th  of  September,  after  -full  argu- 
ment by  all  parties,  confirmed  those 
appointments  and  ordered  the  re- 
ceivers to  report  to  the  circuit  court 
of  the  eastern  district  of  Wisconsin  as 
the  court  of  primary  jurisdiction.  On 
the  2d  of  October  the  circuit  court  of 
the  district  of  Washington  summarily 
dcclioed  to  accept  the  resignations  of 


the  receivers  tendered  to  that  court, 
removed  them  and  appointed  one  re- 
ceiver for  the  road  lying  within  that 
district.  The  circuit  court  for  the 
district  of  Oregon,  a  day  or  two  sub- 
sequently, appointed  the  same  receiver 
named  by  the  Washington  court  as 
receiver  of  the  road  lying  within  the 
State  of  Oregon.  Subsequently  the 
circuit  court  for  the  district  of  Mon- 
tana appointed  as  receiver  for  the  road 
within  that  state  the  same  gentleman 
named  by  the  circuit  court  for  the  dis- 
trict of  Washington,  together  with  two 
other  gentlemen  resident  in  the  State 
of  Montana. 

25  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pacific  Railroad  Co.  69  Fed. 
R.  871. 
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administration  of  the  property  in  the  circuit  courts  of  other  dis- 
tricts should  be  ancillary  thereto.  But  in  view  of  what  has  trans- 
pired in  these  foreclosure  proceedings,  especially  in  view  of  the 
fact  that  a  portion  of  the  line  of  road  owned  by  the  Northern  Pacific 
Railroad  Company  was  and  is  within  the  State  of  Wisconsin,  and 
that  at  the  time  of  the  filing  of  the  creditor's  bill,  in  which  the 
trustee  in  the  mortgage  was  a  co-plaintiff,  the  Northern  Pacific 
Railroad  Company  was  operating  its  road  through  the  eastern  dis- 
trict of  Wisconsin,  although  that  part  of  its  line  so  operated  be- 
longed to  another  company  and  was  under  lease  to  the  Northern 
Pacific  Railroad  Company  for  99  years ;  and  in  view  of  the  further 
fact  that  the  railroad  company  entered  its  appearance  and  assented 
to  the  act  of  the  circuit  court  for  the  eastern  district  of  Wisconsin 
in  taking  jurisdiction,  and  as  such  exercise  of  jurisdiction  has  been 
recognized  by  the  circuit  court  in  every  district  along  the  line  of 
the  Northern  Pacific  Railroad  Company  and  by  all  parties,  for  the 
space  of  about  two  years,  during  which  time  many  orders  in  the 
course  of  administration  have  been  entered,  we  are  of  opinion  that 
the  circuit  court  for  the  eastern  district  of  Wisconsin  has  jurisdic- 
tion to  proceed  to  a  decree  of  foreclosure  which  will  bind  the  mort- 
gagor company  and  the  mortgaged  property,  and  ought,  therefore, 
to  be  recognized  by  the  circuit  courts  of  every  district  along  the 
line  of  the  road  as  the  court  of  primary  jurisdiction;  and  that  pro- 
ceedings in  the  latter  court,  while  protecting  the  rights  of  local 
creditors,  should  be  ancillary  in  their  character,  and  subordinate  to 
the  proceedings  in  the  court  of  primary  jurisdiction."^ 

Mr.  Justice  Brown  separately  stated  that,  because  the  principal 
business  offices  of  the  railroad  company  were  at  St.  Paul,  the  cir- 
cuit court  for  the  district  of  Minnesota  should  be  considered  and 
treated  as  the  court  of  primary  jurisdiction ;  but  that  for  the  sake 
of  harmony  of  action  he  would  waive  his  personal  views  and  accede 
to  the  recognition  of  the  circuit  court  for  the  eastern  district  of 
Wisconsin  as  the  court  of  primary  jurisdiction. 

This  opinion  of  the  four  justices  of  the  United  States  supreme 
court  is  to  be  taken  and  accepted  as  the  announcement  of  the  rule 
which  is  to  be  followed  in  receivership  proceedings  affecting  railroad 
property  located  in  different  federal  judicial  districts.  The  proceed- 
ings must  be  commenced  in  the  district  where  the  principal  business 
offices  of  the  company  are  located,  and  the  court  for  that  district 
will  be  the  one  of  primary  jurisdiction;  and  this  regardless  of 

w  Farmers'    Loan   &   Trust   Co.   v.    Northern  Pacific  Railroad  Co.  72  Fed. 
R.  26. 
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whether  the  suit  there  pending  shall  have  been  first  in  time  of  com- 
mencement 

Where  the  property  of  the  defendant,  and  especially  of  a  railroad 
company,  is  located  in  but  one  state,  but  in  different  counties,  the 
same  rule  should  apply.^ 

Section  22.  Conflict  Between  Courts  of  Same  State. —  As  be- 
tween courts  of  the  same  state  when  a  receiver  has  been  appointea 
by  one  court  and  has  obtained  possession  of  the  property  or  fund 
over  which  he  was  appointed,  he  cannot  be  in  any  manner  inter- 
fered with  by  a  receiver  subsequently  appointed,  or  by  any  pro- 
ceeding whatever  in  any  other  action  brought  in  any  other  court. 
The  court  which  first  appoints  a  receiver  has  the  sole  disposition  of 
the  fund  or  property  received  by  him  as  such,  and  is  bound  in  the 
exercise  of  its  judicial  powers  to  make  administration  of  it.^ 

On  the  same  principle  an  application  for  the  appointment  of  a 
receiver  made  to  a  United  States  court  was  refused,  it  appearing 
that  a  receiver  had  already  been  appointed  by  a  similar  court  in 
another  district  of  the  same  state ;  and  the  court  held  that  "  not  till 
the  proceedings  in  the  first  suit  have  so  resulted  that  the  property  is 
no  longer  in  the  possession  of  the  court  through  its  receiver,  can 


^  Sec  State  ex  rel.  Merriam  v.  Ross, 
122  Mo.  435,  25  S.  W.  R.  947,  23  L.  R. 
A.  534;  United  States  Trust  Co.  v. 
N.  Y.,  \V.  S.  &  B.  R.  R.  Co.  67  How. 
Pr.  390. 

The  appointment  by  a  state  court  of 
a  receiver  of  railroad  property  located 
wholly  within  the  state,  gives  that 
court  exclusive  jurisdiction  over  the 
res.    Barton  v.  Barbour,  104  U.  S.  126. 

Of  a  railroad  which  traversed  the 
states  of  New  York,  Pennsylvania  and 
Ohio  a  receiver  was  first  appointed  in 
a  state  court  of  Ohio,  and  afterward 
the  same  person  was  appointed  re- 
ceiver of  the  railroad  company  in  the 
other  two  states.  On  an  application 
to  the  New  York  court  for  the  pay- 
ment of  a  claim  for  rolling  stock  fur- 
nished, it  was  contended  that,  as  a 
matter  of  comity,  the  subject  should 
be  remitted  to  the  consideration  of  the 
court  in  Ohio;  but  it  was  held  that 
the  controversy  was  not  of  such  re- 


stricted locality,  but  included  the 
affairs  and  management  of  the  re- 
ceiver in  the  three  states.  "  By  the 
orders  of  the  courts  of  these  states," 
it  was  said,  "the  receiver  was  ap- 
pointed and  placed  in  possession  of 
this  line  of  railway,  and  he  became 
accountable  under  the  authority  of 
these  tribunals.  *  ♦  *  Instead  of 
one  being  the  principal  and  the  others 
merely  ancillary,  they  are  concurrent ;" 
and  the  authority  of  each  was  de- 
clared to  be  the  same.  United  States 
Rolling  Stock  Co.,  in  re,  57  How.  Pr. 
16. 

28  Text  quoted  and  approved  in 
Fisher  v.  Superior  Court  of  City  and 
County  of  California,  no  Cal.  129,  42 
Pac.  R.  561;  Stearns  v.  Steams,  16 
Miss.  167;  O'Mahony  v.  Belmont,  37 
N.  Y.  Super.  Ct.  380;  McCarthy  v. 
Peake,  9  Abb.  Pr.  164;  Pugh  v. 
Brown,  19  Ohio,  202,  211. 

See  sections  17  and  18. 
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any  other  court  or  parties  interfere  with  it."®  Nor  will  such  court 
entertain  any  motion  to  remove  or  otherwise  interfere  with  a  re- 
ceiver appointed  by  another  court.  The  parties  aggrieved  must 
seek  redress  in  the  court  which  has  appointed  the  receiver.^  The 
appointment  of  a  receiver  by  one  court  after  jurisdiction  over  the 
property  has  been  acquired  by  another,  is  not  void,  and  the  acts  of 
such  receiver  should  be  recognized  as  binding  and  he  should  receive 
just  compensation  for  his  services.^* 

Section  23.  Conflict  Between  Courts  of  Different  States The 

several  states  of  the  United  States  being  independent  governments 
and  foreign  to  each  other  in  all  matters  not  expressly  delegated 
to  the  general  government,  the  law  with  respect  to  the  force  and 
effect  of  the  acts  of  the  courts  of  one  state  in  another,  remains  as 
if  they  were  not  politically  associated,  the  well-settled  rule  being 
that  the  laws,  judgments,  etc.,  of  one  state  have  no  force  beyond  the 
limits  of  such  state;  but,  as  among  foreign  nations,  considerations 
of  comity  and  international  courtesy  have  intervened  to  allow  the 
laws,  judgments,  etc.,  of  one  nation  to  take  effect  in  another,  when 
the  administration  of  justice  so  requires,  and  when  the  foreign  law 
or  judgment  does  not  injuriously  affect  the  citizens  of  the  accc«n- 
modating  nation,  so  among  the  several  states  this  rule  has  been  ob- 
served, and  has,  indeed,  been  extended  beyond  its  ai>plication  among 
foreign  nations,  by  reason  of  the  more  intimate  commercial  relations 
between  them  and  because  of  their  political  association  as  equal 
members  of  one  government. 

These  principles  are  applied  to  the  appointment  of  receivers,  and 
are  well  stated  by  Barrow,  J.,  in  a  case  where  the  claim  of  the  for- 
eign receivers  was  not  allowed  to  prevail  against  a  prior  lien :  "  The 
receivers,  who  assert  this  claim  here,  are  merely  the  servants  of  the 
court  in  New  York,  having  legal  authority  co-extensive  only  with 
the  jurisdiction  of  the  court  by  which  they  were  appointed.  Upon 
principles  of  comity,  often  recognized  and  always  acted  on,  except 
when  they  come  iii  conflict  with  paramount  rights  of  suitors  in  our 
courts,  they  might  be  admitted  here  to  protect  the  interests  and  en- 
force the  claims  of  the  corporation,  of  whose  affairs  they  are  the 
legal  guardians  there.  But  equity  does  not  require  us  to  permit  the 
exercise  of  such  privileges  to  the  detriment  of  our  own  citizens,  who 
are  pursuing  appropriate  legal  remedies  in  this  court."^^ 

2<>  Young  V.   Montgomery  &  E.   R.  River  Imp.   Co.  92   Wis.  487,  66   N. 

Co.  2  Woods,  606.  W.  R.  515. 

*>Id.  82  Hunt  V.   Columbian   Ins.   Co.   55 

•1  Northwestern  Iron  Co.  v.  Land  &  Me.  29a     See  also  Willitts  v.  Waite, 
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Section  24.  The  Principle  of  Comity. —  The  principle  of  comity, 
however,  is  carefully  restricted  to  cases  where  no  vested  or  acquired 
rights  of  the  citizens  of  the  state  extending  such  comity  will  be  af- 
fected injuriously;  as  where  creditors  of  a  foreign  corporation  have, 
by  pr(^)er  proceedings,  acquired  liens  by  attachment  in  their  own 
state,  and  a  claipi  to  the  property  subjected  to  such  liens  is  made 
by  receivers  appointed  by  the  foreign  state.^  It  is  also  a  well- 
established  general  rule,  founded  upon  reasons  of  public  poHcy,  that 
the  courts  of  one  state  or  county  cannot  make  a  decree  ordering  the 
conveyance  of  land  situated  in  another  jurisdiction,  which  will  be  - 
rccog:iized  as  valid  and  binding  by  the  courts  of  that  state.'* 

Pending  proceedings  in  foreclosure  against  a  railroad  in  Ken- 
tucky, a  creditor,  being  a  resident  of  that  state,  attached  property 
covered  by  the  mortgage  found  in  Ohio,  and  claimed  a  lien  prior  to 
the  right  of  a  receiver  subsequently  appointed  by  the  court  in  Ken- 
tucky. It  was  held  by  the  Ohio  supreme  court  that,  under  comity 
between  the  states,  the  receiver  might  assert  his  claim  in  an  Ohio 
court  where  his  right  did  not  conflict  with  the  rights  of  citizens  of 
that  state.^  It  is  also  said  that,  where  attachments  are  levied 
against  a  railroad  before  a  receiver  is  appointed,  in  a  suit  pending 
before  a  federal  court  in  another  state,  they  will  not  be  affected  by 
his  subsequent  appointment.®* 

Where  a  receiver  duly  appointed  with  power  to  sell  and  convey 
the  property  of  a  corporation,  assigns  an  indebtedness  due  to  it 
from  a  citizen  of  another  state,  such  assignment  has  been  held  suffi- 
cient to  give  the  purchaser  the  right  to  bring  an  action  in  the  courts 
of  such  other  state  for  the  purpose  of  collecting  the  indebtedness.'^ 
Where  a  receiver  has  been  appointed  by  a  state  court  the  court  of 
another  state  may,  when  necessary,  appoint  an  ancillary  receiver  in 
such  state.**  "  The  nature  of  the  union  between  the  states,  as  mem- 
bers of  a  common  government,  the  vital  interests  which  bind  them 


25  N.  Y.  577;  Taylor  v.  Columbian 
Ins.  Co.  14  Allen,  353;  Hoyt  v. 
Thompson,  5  N.  Y.  320;  Hoyt  v. 
Thompson's  Exr.  19  N.  Y.  207. 

8^  Hunt  V.  Columbian  Ins.  Co.  55 
Me.  29a  This  question  has  been  most 
frequently  considered  in  cases  where 
an  assignment  in  insolvency  or  bank- 
ruptcy has  been  made  in  the  foreign 
state.  For  a  discussion  of  this  ques- 
tion see  2  Kent's  Com.  (13th  ed.)  406, 
with  cases  cited,  and  see  also  Story's 
Conflict  of  Laws,  I  419  ft  seq. 


^  Moseby  v.  Burrow,  52  Tex.  396, 
404,  citing  White  .v.  White,  7  Gill  & 
J.  210;  Page  V.  McKee,  3  Bush  (Ky.) 
135;  Watts  V.  Waddle,  6  Pet.  400; 
Paschal  v.  Acklin,  27  Tex.  173. 

85  Bank  v.  McLeod,  38  Ohio  St  174 
(1882). 

*®  South  Carolina  R.  R.  Co.  v.  Peo- 
ple's Savings  Institution,  64  Ga.  18. 

^  Hoyt  V.  Thompson,  .5  N.  Y.  320, 
reversing  3  Sandf.  416. 

8®  Williams  v.  Hintermeister,  a6 
Fed.  R.  889. 
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together,  should  lead  us  to  presume  a  greater  degree  of  comity  in 
commercial,  as  well  as  in  political  affairs,  than  we  should  be  author- 
ized to  presume  between  states  wholly  foreign  to  each  other.  "^ 

Section  25.  Conflict  Between  State  and  Federal  Courts. —  The 

peculiar  system  of  dual  government  created  by  the  adoption  of  the 
constitution  of  the  United  States,  which  reserves  to  the  several 
states  all  powers  not  delegated  by  them  to  the  general  government^ 
is  notably  illustrated  in  the  organization  of  United  States  courts 
having  jurisdiction,  conferred  by  federal  statutory  law,  over  terri- 
tory within  the  limits  of  the  individual  states.  In  many  cases  their 
jurisdiction  is  concurrent  with  that  of  the  state  courts,  and  many 
important  questions  as  to  their  relative  powers  and  duties  have  been 
the  subject  of  consideration  and  decision. 

The  same  principle  of  comity  which  has  already  been  noticed  as 
actuating  the  settlement  of  similar  questions  between  courts  of  the 
different  states,  has  been  invoked  for  their  determination,  until  the 
rule  is  now  well  settled  by  the  practice  of  the  courts  under  botli 
systems,  that  the  court  which  first  acquires  jurisdiction  of  the  res, 
or  subject-matter,  will  retain  such  jurisdiction  until  the  final  dispo- 
sition of  the  case.*^  While  this  rule  is  subject  to  limitations,  it  is 
well  settled  that,  while  the  property  is  in  possession  of  a  court, 
either  actually  or  constructively,  that  court  is  bound  to  protect  its 
possession  from  the  process  of  other  courts.**  On  the  other  hand* 
so  long  as  such  possession  is  not  disturbed  or  questioned,  parties 
may  litigate,  in  the  same  court  or  elsewhere,  questions  concerning 
the  ultimate  right  and  title  to  the  property.*^  Its  receiver  will  not 
be  disturbed  in  his  possession  by  other  courts  acting  after  his  ap- 
pointment.** 

A  federal  court  has  insisted  upon  exercising  the  exclusive  control 


«>  Johnson,  J.,  in  Bank  v.  McLcod, 
38  Ohio  St.  174  (1882).  See  section 
550  et  seq, 

*0See  sections  17  and  18. 

*i  Buck  V.  Colbath,  3  V^all.  334,  34^ ; 
Andrews  v.  Smith,  19  Blatchf.  lOO. 

^Thc   HoUiday   Case,   27   Fed.   R. 

830,  843. 

*«  Blake  v.  Alabama  &  C.  R.  R.  Co. 
6  Nat.  Bankr.  Reg.  33i  \  Keep  v.  Mich- 
igan L.  S.  R.  Co.  6  Chicago  Leg. 
News,  loi;  Sedgwick  v.  Menck,  6 
Blatchf.  156.  I  Nat.  Bankr.  Reg.  67s; 
Alden  v.  Boston  H.  &  E.  R.  Co.  5 


Nat.  Bankr.  Reg.  230 ;  Bill  v.  New  Alb. 
R.  R.  Co.  2  Biss.  390;  Union  Trust 
Co.  V.  Rockford,  R.  I.  &  L.  R.  Co.  7 
Chicago  Leg.  News,  33;  Storm  v. 
Waddell,  2  Sandf.  Ch.  494;  Hutchin- 
son V.  Green,  6  Fed.  R.  833;  Spinning 
V.  Ohio  L.  Ins.  &  Tr.  Co.  2  Disney, 
336;  May  V.  Printup,  59  Ga.  129; 
Eisenmann  v.  Thill,  i  Cin.  Super.  Ct. 
188;  Bruce  v.  M.  &  K.  R.  R.  Co.  16 
Fed.  R.  342;  Beecher  v.  Bininger,  7 
Blatchf.  170;  In  re  Clark  &  Bininger, 
4  Benedict,  88;  Conklin  v.  Butler,  4 
Biss. 
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obtained  by  its  having  first  had  cognizance  of  the  matter  in  contro- 
versy, in  a  case  where  a  receiver  was  appointed  by  a^state  court,  in 
the  interval  between  the  filing  of  an  insufficient  bill  and  the  filing 
of  an  amended  bill  in  the  federal  court.**  A  receiver  appointed  by 
a  federal  court  has  no  greater  power  as  to  bringing  actions  in  the 
state  courts  than  one  who  is  appointed  by  the  state  courts.**  A 
federal  court  has  no  power  to  appoint  a  receiver  and  seize  property 
already  in  the  possession  of  a  receiver  appointed  by  a  state  court.** 
State  and  federal  courts  will  not  interfere  with  each  other  in  the 
administration  of  receivership  proceedings.*''^ 

It  has  been  held  that  the  decision  of  a  state  court  that  one  of  its 
courts  had  been  in  possession  of  the  property  for  several  years,  and 
that  the  appointment  by  a  federal  court  of  a  receiver  was  ineffectual 
to  divest  the  control  of  the  former  court,  did  not  deny  any  federal 
right  so  as  to  confer  jurisdiction  upon  the  supreme  court  of  the 
United  States.** 


Section  26.  Conflict  in  Foreclosure  Proceedings. —  Similarly, 
where  a  party  inaugurated  proceedings  in  foreclosure  in  a  state 
court  after  he  has  begun  a  similar  suit  in  a  federal  court,  and  before 
adjudication,  and  the  state  court  appointed  a  receiver  and  made  a 
decree  of  foreclosure,  under  which  a  sale  was  made,  the  federal 
court  regarded  the  action  of  the  state  court  as  an  interference,  and, 
on  application  of  a  bondholder,  appointed  a  receiver  and  proceeded 
to  adjudicate  the  rights  of  all  who  had  been  before  it.*® 

In  recognition  of  the  same  principle,  the  state  courts  have  re- 
fused to  take  cognizance  of  a  suit  to  foreclose  when  the  mortgaged 
property  was  in  the  possession  of  a  receiver  appointed  by  a  federal 
court,  and  has  relegated  the  applicants  to  that  court  for  relief;^ 
but  in  a  case  involving  the  rights  of  several  mortgagees  of  a  steam- 
boat, besides  judgment  and  execution  creditors,  attaching  creditors 
and  libellants  in  admiralty,  at  whose  suit  the  United  States  marshal 

**  See  a  decision  by  Dmmmond,  J.,  *®  Mo.  Pac.  R.  R.  Co.  v.  Fitzgerald, 

in  Gaylord  v.  Fort  Wayne,  M.  &  Cin.  16  Sup.  Ct.  R.  389. 

R.  Co.  (U.   S.  Cir.  Ct.,  Dist.  of  Ind.  *»Bill  v.   New  Albany,  etc.,   R.   R. 

1875),  6  Biss,  286.  Co.  2  Diss.  390.     Consult  also  Union 

*  Battle  V.  Davis,  66  N.  C.  252.  Trust  Co.  v.  Rockford,  Rock  Island  & 

^  Shields  v.  Coleman,  157  U.  S.  168.  St.  Louis  R.  R.  Co.  6  Biss.  197. 

*^  Western  Union  Telegraph  Co.  v.  'w  Milwaukee  &  St.  P.  R.  R.  Co.  v. 

Atlantic   &    Pacific   Telegraph    Co.    7  Milwaukee  &  Minn.  R.  R.  Co.  20  Wis. 

Biss.  367;  Conkling  v.  Butler,  4  Biss.  165. 
22;  State  ex  rel.  v.  Marietta  &  Cin- 
cinnati T.  R.  Co.  35  Ohio  St.  154. 


42  CONFLICTS  IN  APPOINTMENT  OF  RECEIVERS.       [CHAP.  IH. 

had  taken  possession  of  the  vessel,  it  was  held  that  the  state  court 
would,  upon  motion  of  one  of  the  mortgagees,  appoint  a  receiver 
to  represent  the  claimants  other  than  those  having  filed  libels,  and 
for  the  purpose  of  obtaining  for  distribution  in  the  state  court, 
should  the  federal  court  see  fit,  any  surplus  remaining  in  the  latter 
court  from  the  proceeds  of  the  vessel  after  the  claims  of  the  libel- 
lants  had  been  satisfied.*^  But  a  federal  court,  in  one  instance  at 
least,  took  cognizance  of  an  action  to  foreclose  when  the  property 
was  in  possession  of  a  receiver  of  a  state  court  in  a  similar  action, 
taking  the  ground  that  it  could  not  disown  its  jurisdiction;  but 
it  refused  to  interfere  with  the  receiver  or  to  molest  his  possession.^* 
The  rights  of  a  receiver  appointed  in  a  voluntary  proceeding  to  dis- 
solve a  corporation  have  been  declared  to  be  secondary  to  those  of  a 
receiver  appointed  in  a  proceeding  to  foreclose  a  mortgage."* 

Section  27.  Instances  of  the  Application  of  the  Principle  of 
Comity  Between  Federal  and  State  Courts. — A  receiver  being  the 
officer  of  the  court  which  appoints  him,  and  being  subject  only  to 
the  control  of  that  court,  an  application  to  a  federal  court  for  an 
accounting  by  a  receiver  appointed  by  a  state  court  will  be  denied 
and  the  aggrieved  party  referred  to  the  state  court  for  his  remedy.** 
Nor  will  a  state  court  grant  a  writ  of  assistance  to  the  receiver  of 
another  state  court  to  enable  him  to  obtain  possession  of  property 
already  in  the  hands  of  a  receiver  acting  under  the  United  States 
court."  So  a  state  court  has  refused  to  enforce  the  payment  of  a 
judgment  recovered  against  a  railway  for  damages  to  property,  as 
against  the  receiver  appointed  by  a  federal  court  for  the  railway, 
and  this  was  so  held  where  a  state  statute  contained  a  provision  for 
the  enforcement  of  such  judgments  out  of  funds  in  the  hands  of 
receivers  or  agents,  and  the  judgment  creditor  was  required  to  re- 
sort to  the  federal  court  for  leave  to  sue  the  receiver,  or  for  an  order 
upon  him  to  pay  the  judgment." 

Section  28.  Of  Ancillary  Receiverships —  In  connection  with  the 
subject  of  conflicts  between  courts  in  the  appointment  of  receivers 
it  is  proper  to  consider  ancillary  receiverships,  also  called  auxiliary 
receiverships,  which  are  incident  to  receivership  proceedings  in  one 

^^  Thompson    v.    Van    Vechtcn,    5  "  Conkling  v.  Butler,  4  Biss.  22. 

Duer  (N.  Y.)  618.  »  Gelpckc  v.  Milwaukee  &  H.  R.  R. 

»2  Mercantile  Trust  Co.  v.  Lamoille  Co.  11  Wis.  454- 

Valley  R.  R.  Co.  16  Blatchf.  324.  ^  Ohio  &  M.  R.  R.  Co.  v.  Fitch,  ao 

M/«  re  New  Paltz  &  W.  V.  R.  R.  Ind.  498. 
Co.  26  Misc.  R.  324,  56  N.  Y.  S.  1060. 
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State  or  judicial  district  affecting  the  same  property,  or  property 
of  the  same  defendant,  which  is  the  subject-matter  of  prior  proceed- 
ings in  another  state  or  judicial  district. 

The  principles  attending  such  ancillary  or  auxiliary  proceedings 
are  those  of  comity  rather  than  of  compulsion,  and  invoke  har- 
monious action  between  courts  of  different  territorial  jurisdictions 
in  administering  the  same  estate.  The  doctrine  is  one  of  neces- 
sity, occasioned  because  a  court  cannot  by  its  order  or  decree  affect 
and  control  property  in  another  jurisdiction. 

From  the  limitations  imposed  upon  the  territorial  jurisdiction  of 
courts  originated  the  procedure  and  practice  of  bringing  ancillary 
suits.  The  courts  in  which  such  suits  are  instituted  are  entirely 
independent  of  the  court  of  primary  jurisdiction,  but  they  should 
treat  their  jurisdiction  as  ancillary,  and  aid  in  the  collection  of  the 
assets,  and  transmit  them  to  the  court  of  primary  jurisdiction." 

A  feature  of  ancillary  receiverships  is  that  the  same  person  is 
generally,  though  not  always  or  necessarily,  appointed  receiver.** 
Thus  his  power  becomes  co-extensive  in  every  jurisdiction  wherein 
he  is  appointed,®*  and  a  complete  and  uniform  management  of  the 
property  is  secured.*^ 

Ancillary  receiverships  arise  most  frequently  in  proceedings 
against  railroads,  and  their  wisdom  and  usefulness  are  exemplified 
in  such  connection.  The  doctrine  may  be  elucidated  by  reference 
to  cases  concerning  it. 

Where  a  railroad  receivership  has  been  extended  by  ancillary  ap- 
pointment over  the  property  of  the  company  in  another  jurisdiction, 
the  court  therein  will  not,  even  if  it  has  the  power,  extend  the 
receivership  to,  or  appoint  additional  receivers  in  another  independ- 
ent and  original  suit ;  for  the  rule  of  comity  as  well  as  the  interests 
of  all  concerned,  require  that  the  road  should  be  operated  under  one 
management  and  as  an  entirety .•* 


•^  Lewis  V.  American  Naval  Stores 
Co.  H9  Fed  R.  391. 

■^''The  circuit  courts  of  the  United 
States,  by  reason  of  the  comity  exist- 
ing between  them  entertain  ancillary 
bins  and  give  all  the  assets  in  their 
power  to  the  court  from  which  the 
bill  was  filed  originally.  The  extent 
of  the  jurisdiction  of  the  courts  enter- 
taining such  auxiliary  bills  and  how 
far  they  will  exert  an  independent 
fttnction,  is  not  clearly  determined. 
•    ♦    ♦    Circuit  courts  of  the  United 


States  almost  invariably,  though  there 
are  exceptions,  appoint  the  same  re- 
ceiver whom  the  court  which  first 
took  jurisdiction  appointed.  This  is 
through  comity.  It  is  not  a  matter  of 
absolute  right."  Coltrane  v.  Tcmple- 
ton,  106  Fed.  R,  370,  45  C.  C.  A.  323. 

w^Rust  V.  United  States  Water 
Works  Co.  70  Fed.  R.  129. 

•^Quoted  and  approved  in  Boyne  v. 
Brewery  Pottery  Co.  82  Fed.  R.  391. 

•*  New  York,  Pennsylvania  &  Ohio 
Railroad  Co.  v.  New  York,  Lake  Eric 
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It  has  been  held  by  eminent  jurists  that  the  federal  circuit  court 
has  no  jurisdiction  to  entertain  a  bill  which  has  for  its  only  purpose 
an  ancillary  appointment.^  But  such  bills  have  been  and  are  now 
frequently  entertained  by  the  federal  circuit  court,®  and  g^ranted 
generally  ex  parte,  but  subject  to  full  hearing  on  motion  to  vacate 
the  order. 

A  judgment  rendered  against  an  ancillary  receiver  binds  only 
that  portion  of  the  estate  which  came  into  his  hands  as  ancillary  re- 
ceiver, and  does  not  operate  as  a  final  adjudication  against  the 
receiver  appointed  by  the  court  of  original  jurisdiction.  "  Where  a 
receiver  or  administrator  or  other  custodian  of  an  estate  is  appointed 
by  the  courts  of  one  state,  the  courts  of  that  state  reserve  to  them- 
selves full  and  exclusive  jurisdiction  over  the  assets  of  the  estate 
within  the  limits  of  the  state.  Whatever  orders,  judgments  or  de- 
crees may  be  rendered  by  the  courts  of  another  state,  in  respect  of 
so  much  of  the  estate  as  is  not  within  its  limits,  must  be  accepted 
as  conclusive  in  the  courts  of  primary  administration.  Whatever 
matters  are  by  the  courts  of  primary  administration  permitted  to  be 
litigated  in  the  courts  of  another  state,  come  within  the  same  rule 
of  conclusiveness.  Beyond  this,  the  proceedings  of  the  courts  of  a 
state  in  which  ancillary  administration  is  held  are  not  conclusive 
upon  administration  in  the  court  of  the  state  in  which  primary  ad- 
ministration is  had.  *  *  *  Whatever  may  be  the  relief,  juris- 
diction is  acquired  by  the  court  before  which  administration  pro- 
ceedings are  commenced  the  moment  they  are  commenced,  and 
when  the  estate  is  taken  possession  of  by  a  tribunal  of  a  state,  that 
moment  the  party  whose  estate  is  thus  taken  possession  of  ceases 
to  have  power  to  bind  the  estate  in  a  court  of  another  state,  either 
voluntarily  or  by  submitting  himself  to  the  jurisdiction  of  the  latter 
court.*'** 

Of  a  railroad  which  traversed  the  states  of  New  York,  Pennsyl- 
vania and  Ohio  a  receiver  was  first  appointed  in  Ohio  and  afterward 
in  ancillary  proceedings  in  the  other  two  states.  On  an  application 
of  the  petitioners  for  the  payment  of  sums  due  it  for  rent  for  rolling 
stock  it  was  contended  that,  as  a  matter  of  comity,  the  subject 
should  be  remitted  to  the  consideration  of  the  court  of  Ohio.  It 
was  held  that  the  controversy  had  no  such  restricted  locality  but 

&  Western  Railroad  Co.  58  Fed.   R.  «3  Piatt  v.   Philadelphia  &  Reading 

268.  Railway  Co.  54  Fed.  R.  s6g. 

«2  Harlan  and  Jackson,  JJ.,  in  Mer-  «*  Reynolds  v.  Stockton,   140  U.  S. 

cantile  Trust  Co.  v.  Kanawha  &  Ohio  254. 
Railway  Co.  39  Fed.  R.  337. 
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included  the  affairs  and  management  of  the  receiver  in  all  three 
states.  "  By  the  orders  of  the  courts  of  these  states,"  the  court 
said,  "  the  receiver  was  appointed  and  placed  in  possession  of  this 
line  of  railway,  and  he  became  accountable  under  the  authority  of 
these  tribunals.  And  by  the  agreement  presented  his  entire  receipts 
and  obligations  were  comprehended.  This  was  severally  sanctioned 
by  the  orders  of  these  three  courts.  Instead  of  one  being  the  prin- 
cipal, and  the  others  merely  ancillary,  they  were  all  concurrent,  and 
each  expressed  substantially  like  authority."  It  was  held  that  any 
one  of  the  courts  might  in  turn  properly  direct  the  observation  of 
contracts.* 

The  receiver  of  the  Supreme  Sitting  of  the  Order  of  Iron  Hall, 
appointed  in  Indiana,  filed  his  petition  in  Massachusetts  for  the  ap- 
pointment of  an  ancillary  receiver  to  take  charge  of  the  affairs  of 
the  association  in  the  latter  state.  The  court  said :  **  Without  con- 
sidering the  right  of  a  receiver  appointed  by  a  court  of  equity  in  a 
foreign  jurisdiction,  under  general  equity  powers,  to  sue  or  inter- 
vene in  his  own  name  in  this  commonwealth,  we  think  it  clear  that 
Mr.  Failey  (who  was  the  receiver  appointed  in  Indiana)  on  the  alle- 
gations of  his  petition  must  be  taken  to  be,  in  effect,  an  assignee  of 
a  foreign  insolvent  corporation.  *  *  *  Wherefore  such  an 
assignee  has  a  standing  to  intervene  in  and  be  heard  on  a  proceed- 
ing in  this  commonwealth  for  the  appointment  of  a  receiver  of  the 
corporation  found  here."^ 

In  Michigan  an  ancillary  receiver  was  also  appointed  of  the  same 
order,  and  it  was  held  that  local  branches  in  that  state  could  not 
refuse,  without  good  cause,  to  deliver  to  him  the  assets  held  by 
them ;  and  that  when  the  receiver  has  possession  of  such  assets  the 
court  would  order  them  transmitted  to  the  domiciliary  receiver,  but 
upon  condition  that  local  claimants  should  receive  the  same  dis- 
tributive share  as  would  be  paid  to  others.^ 

Concerning  the  same  order  this  was  said  in  Pennsylvania :  "  In 
an  association  like  the  Iron  Hall  where  all  of  the  members  though 
residing  in  different  jurisdictions  are  bound  by  a  common  contract 
by  the  supreme  representative  of  the  order,  if  the  court  at  the  domi- 
cile of  the  association  appoints  a  receiver  on  account  of  its  insol- 
vency, it  is  competent  for  a  court  in  another  jurisdiction  to  order 
trust  funds  held  by  a  local  branch  to  be  paid  into  the  hands  of  the 
receiver.     ♦    *    *    In  such  a  case  the  state  other  than  where  the 

•/n  r^  United  States  Rolling  Stock  ^"^  Baldwin   v.   Hosmer   (Mich.)»   59 

Co.  57  How.  Pr.  i6.  N.  W.  R.  432. 

••  Boswell  V.  Order  of  Iron  Hall,  36 
K.  E  R.  1065. 
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association  was  organized  will  order  the  funds  in  the  hands  of  a 
receiver  appointed  in  the  latter  state  to  be  paid  to  the  original 
receiver.  ** 

Contrary  to  the  foregoing  cases  the  supreme  court  of  Connecti- 
cut held  that  while  the  Order  of  Iron  Hall  was  a  "  going  concern  "^ 
and  able  to  discharge  its  trust  duties,  it  would  be  the  duty  of  the 
court  to  have  the  Connecticut  receiver  remit  the  funds  in  his  hands 
to  the  general  officers  of  the  order ;  but  as  the  corporation  was  in- 
solvent, disorganized  and  unable  to  carry  out  the  purposes  of  its 
incorporation  it  was  incumbent  upon  the  court  to  see  that  no  injus- 
tice be  done  to  its  own  citizens  who  were  certificate  holders  and 
that  it  would  not  require  the  funds  to  be  remitted  to  the  Indiana 
receiver  for  distribution  under  the  orders  of  the  Indiana  court ;  that 
the  Connecticut  court  could  better  protect  the  citizens  of  that  state 
and  would  do  so.^ 

Where  the  federal  court  in  Tennessee  had  primary  jurisdiction  it 
was  held  that  the  federal  court  in  Georgia  would  assume  jurisdiction 
to  determine  the  question  as  to  the  priority  of  claims  filed  therein 
on  judgment  recovered  in  Georgia  over  the  lien  of  the  mortgage 
bonds,  and  would  not  remit  such  question  to  the  court  in  Ten- 
nessee.''^ 

Receivers  of  a  railroad  were  first  appointed  by  the  federal  court 
in  Nebraska,  and  afterward  in  ancillary  proceedings  in  Colorado 
and  Wyoming.  The  federal  court  in  Nebraska,  the  court  of  pri- 
mary jurisdiction,  said :  "  So  far  as  the  general  management  of  the 
trust  imposed  upon  them,  the  general  operation  of  the  railroad  sys- 
tem in  their  charge  in  this  circuit,  and  their  general  accounting  are 
concerned,  they  must  report  to  and  be  governed  by  this  court  sit- 
ting in  Nebraska  ♦  *  *  ;  but  the  circuit  court  in  the  districts 
of  Colorado  and  Wyoming  have  jurisdiction  to  hear  and  determine 
the  claims  of  the  citizens  of  those  districts  against  the  insolvent 
corporation,  and  the  receiver  of  it,  and  their  determination  of  those 
matters  will  be  equally  respected  by  the  court  sitting  in  Nebraska. 
Citizens  of  one  district  will  not  be  required  to  go  into  another  dis- 
trict to  assert  their  claims  against  receivers  appointed  by  the  courts 
of  both  districts."^' 


<»Kean   v.   Order  of  Iron   Hall,  3  ^o  Central   Trust   Co.   v.   East   Ten- 
Pa.  D.  R.  323;  Durward  v.  Jcwett,  15  nessee,    Virginia   &    Georgia    Railway 
So.  R.  386;  Ware  v.  Order  of  Iron  Co.  69  Fed.  R.  658. 
Hall  (N.  J.  Ch.),  28  Atl.  R.  1041.  ^i  Ames   v.   Union   Pacific   Railway 

«  Fawcett  v.   Order  of  Iron  Hall,  Co.  60  Fed.  R.  966. 
64  Conn.  170,  29  AtL  R.  614,  58  Am. 
St.  R.  522. 
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It  is  elementary  that  the  appointment  of  a  receiver  in  ancillary 
proceedings  will  not  be  made  to  the  prejudice  of  the  rights  of  resi- 
dent creditors.''' 

Section  29.  Further  of  Ancillary  Receiverships. —  A  court  which 
entertains  an  ancillary  receivership  proceeding  need  not  refer  to 
the  court  of  primary  jurisdiction  a  notice  relating  to  transfers  of  the 
property  which  took  place  within  its  own  district,  and  which  per- 
tain to  litigation  arising  there.'^^  Where  a  receiver's  certificates 
have  been  issued  on  an  order  made  by  the  court  in  an  ancillary  pro- 
ceeding, the  payment  thereof  will  be  referred  by  the  court  of  pri- 
mary jurisdiction  to  the  former  court.^*  The  compensation  to  be 
paid  an  ancillary  receiver  is  to  be  determined  by  the  court  appoint- 
ing him.^*  An  ancillary  receiver  is  amenable  only  to  the  court 
appointing  him,  and  not  to  the  receiver  appointed  by  that  court.^' 
A  judgment  obtained  against  an  ancillary  receiver  binds  only  the 
property  in  his  custody.".  Original  and  ancillary  receivers  are  to 
be  treated  as  different  legal  persons  in  respect  to  the  judgments  ob- 
tained against  them  for  the  debts  of  the  estate,  to  the  application 
of  the  property  in  their  hands  to  the  payment  of  such  debts,  to  the 
management  of  the  property  in  their  respective  possessions,  and  to 
the  torts  for  which  they  are  liable  in  connection  with  the  perform- 
ance of  their  duties.  For  a  tort  committed  by  receivers  appointed 
in  Kansas,  an  ancillary  receiver  appointed  in  Massachusetts  is  not 
liable." 

When  the  application  is  made  to  a  court  for  the  appointment 
of  an  ancillary  receiver,  such  court  will  exercise  its  own  discretion 
the  same  as  if  the  application  was  an  original  one  for  the  appoint- 
ment of  a  primary  receiver;  and  it  will  decide  what  remedy  it 
should  extend  in  the  particular  case,  and  whether  a  receiver  should 
be  appointed.^*  When  an  ancillary  receiver  is  appointed  he  becomes 
the  appointing  court's  officer,  and  is  completely  subject  to  its  con- 
trol, whether  he  be  called  an  ancillary  receiver  or  merely  a  receiver.. 
His  title  to  the  assets  within  its  jurisdiction  is  derived  from  its 

"^  Borton  v.    Brines-Chase   Co.    175  ''^  Irwin  v.  Granite  State  Provident 

Pa.  St  209,  34  Atl.  R.  597.   Sec  section  Association,  56  N.  J.  Eq.  244,  38  Atl. 

222  as  to  the  powers  of  ancillary  re-  R.  680. 

oivers.  77  Union  Trust  Co.  v.  A.,  T.  &  S.  F. 

''Jones   V.    Central    Trust    Co.    73  R.  R.  Co.  87  Fed.  R.  530. 

Fed.  R.  568.  TO  Id. 

w  Doe  V.  N.  W.  Coal  &  T.  Co.  78  w  Sands  v.  Greeley  &  Co.  88  Fed. 

Fed.  R.  62.  R.  130,  31  C.  C.  A.  424. 

wid. 
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decree,  and  does  not  depend  upon  comity.  The  judgment  of  the 
appointing  court  concerning  the  distribution  of  the  assets  must 
be  accepted  as  conclusive  by  all  other  courts.  It  rests  in  the  dis- 
cretion of  the  court  entertaining  the  ancillary  receivership  proceed- 
ings to  determine  whether  the  assets  within  its  jurisdiction  shall 
be  distributed  under  its  own  direction  or  be  committed  to  the 
primary  receiver.®^  If  before  the  appointment  of  an  ancillary  re- 
ceiver domestic  creditors  of  the  insolvent  defendant  have  not  ac- 
quired some  prior  lien  upon  the  assets,  they  have  equal  right  to 
such  assets." 

An  ancillary  receiver  of  a  foreign  corporation  may  be  appointed 
under  the  general  powers  of  a  court  of  equity.^  If  the  original 
receiver  be  appointed  the  ancillary  receiver  in  another  jurisdiction 
and  there  institutes  a  suit  for  the  collection  of  the  assets  of  the  es- 
tate, the  presumption  is  that  he  sues  as  ancillary  receiver,  and  the 
court  entertaining  the  ancillary  receivership  will  have  exclusive 
jurisdiction  in  the  matter.^ 

It  has  been  held  that  an  ancillary  bill  filed  for  the  purpose  of 
collecting  the  assets  of  an  insolvent  debtor  was  not  objectionable 
because  it  contained  no  equity,  and  that  for  the  relief  sought  there 
was  full  and  adequate  remedy  at  law,  the  reason  given  there- 
for being  that  the  jurisdiction  in  equity  of  the  main  bill  supported 
that  of  the  ancillary  bill.®*  Courts  exercising  ancillary  jurisdiction 
in  receivership  proceedings  are  not  compelled  to  make  the  same 
orders  as  those  which  are  made  in  the  court  exercising  the  original 
jurisdiction.  When  the  court  entertaining  the  ancillary  proceed- 
ings has  authorized  its*  officers  to  incur  debts  which  were  due  to 
residents  within  its  jurisdiction,  it  may  and  ought  to  exercise  a 
jurisdiction  independent  of  that  of  the  original  jurisdiction  to 
secure  payment  of  such  debts  out  of  the  property  within  its  cus- 
tody. An  order  of  the  court  of  original  jurisdiction,  which  in 
effect  prevents  this  being  done,  should  be  disregarded.®* 

One  who  is  appointed  receiver  in  both  the  original  and  an  an- 
cillary proceeding  owes  allegiance  to  the  latter  court  as  to  the  prop- 
erty in  its  jurisdiction.** 

^  Id.  ^  Id.   Concerning  ancillary  rccciver- 

•*  Id.  ships  the  federal  court  has  said :    "  It 

•*  Evans  v.  Pease,  42  Atl.  R.  506.  is  in  no  sense  a  continuation  of  or  an 

^  Sutherland   v.    Sheehan,   89   Fed.  incident    to    the    suit    in    which    the 

R.  247.                                             '  primary   receiver   was   appointed.     A 

**  Cunningham  v.  Cleveland,  98  Fed.  judgment    against    the    ancillary    re- 

^-  657,  39  C.  C.  A.  211.  ceiver  does  not  bind  assets  beyond  the 

*  Kirker  r.  Owings,  98  Fed.  R.  499.  jurisdiction    of    the   court   appointing 
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Where  there  is  an  ancillary  receivership  in  the  operation  of  a 
railroad,  it  has  been  held  that  the  court  entertaining  such  pro- 
ceeding may  make  orders  concerning  the  management  of  the  entire 
line,  and  also  fix  the  schedule  of  wages  for  the  entire  road.®^  But 
it  has  been  declared  that  where  a  receiver  of  a  foreign  corporation 
is  appointed  in  an  ancillary  proceeding  in  another  state,  his  status 
in  the  latter  thereafter  depends  solely  on  the  order  of  the  court 
entertaining  the  origipal  proceedings.*®  The  court  appointing  a 
receiver  of  a  corporation  in  a  state  of  its  domicile,  is  to  be  regarded 
as  the  court  of  primary  jurisdiction,  and  all  courts  in  other  states 
which  collect  assets  of  the  company  through  their  receivers,  either 
ancillary  or  original,  should  remit  the  net  amount  thereof  remain- 
ing for  distribution  among  the  shareholders  to  the  domiciliary 
court* 


him.  ♦  ♦  *  The  need  for  a  uniform 
and  equitable  distribution  of  the  assets 
alone  moves  the  discretion  of  the  court 
of  so-called  'ancillary  jurisdiction'  to 
transmit  them  to  the  court  of  primary 
jurisdiction.  Evidently  to  insure 
equality  among  creditors  some  one 
court  must  determine  their  amounts, 
although  the  assets  may  be  scattered 
through  many  jurisdictions.  Among 
co-ordinate  courts  the  court  of  primary 
jorisdiction  is  selected  for  this  pur- 
pose, not  because  of  any  paramount 
jurisdiction  inhering  in  it,  but  because 
of  the  necessity  of  making  some  selec- 

4 


tion  and  of  the  difficulty  of  formu- 
lating any  principle  of  selection  other 
than  that  of  the  first  in  time."  Shiney 
V.  North  American  Savings,  L.  &  B. 
Co.  97  Fed.  R.  g. 

*•  Guaranty  Title  &  Safe  Deposit 
Co.  V.  Philadelphia,  Reading  &  N.  £. 
R.  R.  Co.  69  Conn.  709,  38  Atl.  R.  692, 
38  L.  R.  A.  804. 

88Sigua  Iron  Co.  v.  Brown,  68  N. 
Y.  S.  141,  33  Misc.  R.  30,  affirmed,  69 
N.  Y.  S.  295,  58  App.  Div.  436. 

^  Southern  B.  &  L.  Asso.  v.  Miller, 
118  Fed.  R.  369,  55  C.  C  A.  195. 
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WHO    MAY    BE    APPOINTED    RECEIVER  — ELIGIBIUTY. 
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45.  Eligibility  of  a  Next  Friend. 

46.  Eligibility  of  a  Mortgagee. 

47.  Eligibility  of  an  Administrator. 

48.  Of  Eligibility  in  General. 

Section  30.  The  Receiver  Must  be  an  Indifferent  Person. — A  re- 
ceiver being  an  officer  of  the  court  whose  duty  it  is  to  receive  and 
preserve  the  property  in  controversy,  pendente  lite,  on  behalf  of  the 
court  and  for  the  benefit  of  all  parties  in  interest,^  and  being  so 
clearly  a  representative  of  the  court  as  to  have  been  frequently  re- 
ferred to  as  the  "  hand  of  the  court, "^  it  is  of  the  first  importance 


1  Bank  v.  McLeod,  38  Ohio  St.  174; 
Booth  V.  Clark,  17  How.  322;  Waters 
V.  Carroll,  9  Yerg.  102;  Baker  v.  Ad- 
ministrator of  Backus,  32  111.  79; 
Devendorf  v.  Dickinson,  21  How.  Pr. 
27s;  Davis  V.  Duke  of  Marlborough, 
2  Swanst.  108;  Hooper  v.  Winston,  24 
111.  353 ;  Kaiser  v.  Kellar,  21  Iowa,  95 ; 
King  V.  Cutts,  24  Wis.  627 ;  Osbom  v. 
Heycr.  2  Paige,  342 ;  Curtis  v.  Lcavitt, 
I  Abb.  Pr.  274;  Brown  v.  Northrop, 
15  Abb.  Pr.  (N.  S.)  333;  Corey  v. 
Long,    43    How.    Pr.    497,    12    Abb. 


Pr.  (N.  S.)  427;  Williamson  v,  Wil- 
son, I  Bland,  418;  Ellicott  v.  War- 
ford,  4  Md.  80;  Van  Rensselaer  v. 
Emery,  9  How.  Pr.  135 ;  Meier  v.  Kan- 
sas Pacific  R.  R.  Co.  5  Dill.  476.  But 
see  Kellar  v.  Williams,  3  Rob.  (La.) 
321. 

2  Ellicott  V.  Warford,  4  Md.  80; 
Williamson  v.  Wilson,  i  Bland,  418; 
Runyon  v.  Farmers  &  Mech.  Bank,  3 
Green's  Ch.  480:  Van  Rensselaer  v. 
Emery,  9  How.  Pr.  135. 
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that  the  person  appointed  shall  fully  and  faithfully  represent  the 
court,  having  no  such  personal  interest  in  the  controversy  or  in  the 
property  in  his  charge,  as  would  prevent  the  exercise  of  his  duties 
and  powers  without  favor  to  any  of  the  parties.^ 

Although  there  may  be  nothing  against  the  character  or  ability  of 
a  person,  yet  if  he  have  a  private  interest  in  conflict  with  the  man- 
agement, he  will  not  be  selected  to  receive  and  manage,  and  will  be 
removed  if  he  already  lawfully  occupies  the  office.*  There  may  be 
cases,  however,  in  which  a  court  will  be  justified  in  appointing  a  per- 
son who  has  an  interest  in  the  property  in  controversy,  as  where  a 
mortgagee  was  appointed  in  England  as  receiver  of  the  mortgaged 
property,  without  asking  him  for  additional  security,  the  property 
being  real  estate  in  the  West  Indies.* 

Section  31.  The  Selection  is  a  Matter  of  Discretion. — The  se- 
lection of  a  particular  person  to  act  as  receiver  is,  consequently,  a 
matter  peculiarly  within  the  discretion  of  the  court,  having  in  view 
the  special  circumstances  of  each  case,  and  the  fitness' of  the  candi- 
date for  the  position  by  reason  of  his  occupation,  experience  and 
character.* 

As  in  other  cases  of  judicial  discretion  special  and  convincing 
circumstances  must  be  shown  to  secure  a  review  by  an  appellate 
court  of  its  exercise  by  an  inferior  tribunal.  Lord  Justice  Knight 
Bruce  well  stated  the  rule  when  he  observed  that  "  to  induce  the 
court  to  act  in  such  a  case,  against  the  decision  of  the  lower  judge 


•The  selection  of  an  improper  per- 
son for  receiver  does  not  render  the 
appointment  void.  San  Antonio  & 
Aransas  Pass.  Ry.  Co.  v.  Adams,  11 
Tex.  Civ.  App.  198,  32  S.  W.  R.  733. 

To  maintain  an  exception  to  the  ap- 
pointment of  a  receiver  a  strong  case 
of  disqualification  is  necessary.  Tharpe 
▼.  Tharpe,  12  Ves.  Jr.  317. 

*  Tripp  v.  Chard  Ry.  Co.  21  Eng. 
L.  &  Eq.  53;  Atkins  v.  Wabash,  St. 
L.  &  Pac.  Ry.  Co.  29  Fed.  R.  161 
(1886). 

The  president  of  a  bank,  which  was 
a  preferred  creditor  by  assignment, 
was  held  not  to  be  a  proper  person  for 
receiver  in  an  action  to  set  aside  the 
assignment,  though  of  conceded  hon- 
esty and  ability.  People's  Bank  of 
East  Orange  v.  Fancher,  21  N.  Y.  S. 


» Davis  V.  Barrett,  13  L.  J.  (N.  S.) 
Ch.  304.  In  this  case  the  report  says 
that  "  no  direct  authority  could  be 
produced  in  favor  of  the  application." 

®  Lupton  V.  Stephenson,  11  Ir.  Eq. 
484;  Cookes  V.  Cookes,  2  DeG.  J.  &  S. 
526;  Perry  v.  Oriental  Hotel  Co.  L.  R. 
5  Ch.  App.  420;  Williamson  v.  Wil- 
son, I  Bland,  418;  Smith  v.  New  York 
Con.  Stage  Co.  28  How.  Pr.  208 ;  In  re 
Empire  City  Bank,  10  How.  Pr.  498; 
Wynne  v.  Lord  Ncwborough,  15  Ves. 

283. 

Text  approved  in  Robinson  v.  Dickey, 
43  Ind.  214,  42  N.  E.  R.  638,  it  being 
said  that  the  court  will  not  interfere 
with  the  selection  of  a  receiver,  ex- 
cept where  there  has  been  a  clear 
abuse  of  discretion. 
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by  whom  the  selection  has  been  made,  it  would  be  necessary  to  fincl 
some  (if  I  may  use  the  expression)  overwhelming  objection  in 
point  of  propriety  of  choice,  or  some  objection  fatal  in  prin- 
ciple/'*^ And  Lord  Justice  Turner  in  the  same  case,  where  one 
of  the  defendants  had  been  appointed  receiver  of  rents  in  con- 
troversy, observed  that  "  if  the  existence  of  differences  and  dis- 
putes is  to  be  considered  as  a  question  of  principle  affecting- 
the  appointment  of  a  receiver,  it  is  obvious  that  there  could  hardly 
be  any  case  in  which  it  would  not  be  competent  for  the  parties  to 
come  here,  by  way  of  appeal  from  the  appointment  of  a  receiver ; 
for  in  cases  where  receivers  are  appointed  it  is  almost  always  in  con- 
sequence of  the  differences  and  disputes  between  the  parties,"  and 
his  Lordship  refused  to  interfere  with  the  appointment.® 

But  in  a  case  where  a  wholly  unobjectionable  person  was  pro- 
posed by  the  defendants  and  rejected  by  the  inferior  court,  and  it 
was  plain  that  the  selection  of  another  person  would  occasion  a 
great  and  unnecessary  expense,  the  appellate  court,  in  order  "  to 
save  expense,  and  treating  this  as  a  question  of  principle,"  did  not 
hesitate  to  order  a  change  made.®  And  where  the  person  nomi- 
nated did  not  understand  the  care  of  machinery  of  which  he  was  to 
have  charge,  but  gave  an  undertaking  to  attend  to  the  directions  of 
one  who  did,  he  was  removed  by  the  appellate  court. *^ 

In  the  exercise  of  its  discretion  as  to  an  appointment,  the  court 
will  receive  suggestions  and  recommendations  from  the  parties  in 
interest.  The  recommendation  of  a  creditor  coming  in  under  a 
creditor's  bill  by  petition,  is  entitled  to  consideration  in  making  the 
appointment  of  a  trustee  to  sell  the  property  sought  to  be  subjected, 
although  the  validity  of  his  claim  has  not  been  determined  upon; 
but  where  the  amount  of  his  claim  does  not  appear  by  the  petition, 
the  recommendation  of  the  original  complaint  will  have  most 
weight."  It  is  otherwise,  however,  in  the  court  of  chancery  in 
Ireland,  where  it  is  not  the  practice  to  appoint  a  person  who  is 
agreed  upon  by  the  parties.^* 

Section  32.  When  the  Parties  Agree  Upon  a  Person  for  Re- 
ceiver.—  In  case  the  parties  have  formally  agreed  upon  a  person  to 
manage  the  matters  to  be  placed  in  charge  of  a  receiver,  such  person 

T  Cookes  V.  Cookes,  2  DcG.  J.  &  S.  484-     Cf,   Ldckhart   v.   Gee,   3   Tenn. 

526.  Ch.  332  (Cooper  Ch.). 

8  Id.  1*  Watkins  v.  Worthington,  2  Bland, 

•Perry  v.  Oriental  Hotel  Co.  L.  R.  509. 

5  Ch.  App.  420.  12  Leach  v,  Tisdal,  4  Ir.  Ch.  (N.  S.) 

wLupion  V.  Stephenson,  11  Ir.  Eq.  209. 
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will  be  favorably  considered  by  the  court  for  the  appointment. 
Where  two  insurance  companies  established  a  joint  general  agency 
and  stipulated  that  upon  its  termination  the  general  agent  should 
close  up  its  affairs,  and,  on  the  happening  of  the  event,  one  of  the 
companies  endeavored  to  prevent  him  from  discharging  the  duties 
devolving  upon  him  under  the  stipulation,  the  court,  on  application 
of  the  other  company,  issued  a  restraining  order  and  appointed  the 
general  agent  as  its  receiver  to  wind  up  the  affairs  of  the  agency.^ 
Where  a  bill  prays  for  the  appointment  of  a  particular  person  as 
receiver,  and  such  person  is  appointed,  it  will  be  presumed  that  the 
court  appointed  him  on  its  own  judgment,  and  not  because  of  the 
recommendation  or  prayer  of  the  bill." 


Section  33.  The  Rule  to  be  Followed  in  Appointing 
ceivers. —  In  the  recent  Northern  Pacific  Railroad  litigation  Judge 
Jenkins  said,  concerning  the  appointment  of  receivers :  "A  receiver 
is  the  officer  of  the  court,  the  right-hand  of  the  court  —  in  the 
management  of  the  trust.  It  has  too  often  been  considered  that 
the  receiver  is  a  mere  agent  of  the  contesting  parties  to  the  suit. 
He  should  be  in  a  large  sense,  if  not  wholly,  indifferent  and  impar- 
tial as  between  the  conflicting  interests  involved.  He  should  have 
no  object  to  serve  except  to  conserve  the  property  in  the  interest 
of  whosoever  shall  be  adjudged  to  be  entitled  to  it.  He  should 
not  be  concerned  in  any  war  of  factions,  nor  interested  in  favor  of 
or  opposed  to  any  scheme  of  reorganization.  He  should  be  strictly 
impartial  and  solely  devoted  to  the  preservation  of  the  property. 
*  *  *  The  receivers  to  be  appointed  by  this  court  must  come 
within  the  definition  of  the  law  as  I  construe  it,  and  within  the 
principles  stated.  They 'must  be  men  entirely  indifferent  between 
contending  factions.  They  must  be  men  that  have  had  no  connec- 
tion with  this  conflict.  They  must  be  men  who  are  strictly  impar- 
tial and  will  perform  their  duty  in  single  devotion  to  the  trust  and 
with  no  ulterior  purpose  to  serve. "^'^ 

We  accept  and  unqualifiedly  approve  this  clear  and  just  announce- 
ment and  submit  it  as  a  rule  to  be  strictly  followed  and  rigidly  en- 
forced in  selecting  persons  to  serve  as  receivers. 

Section  34.  Friendly  Receivers. — The  announcement  of  Judge 
Jenkins  quoted  in  the  preceding  section  disfavors  and  excludes  the 

"Hanover    Fire    Ins.    Co.   v.    Ger-  ^^ Farmers*    Loan   &    Trust   Co.    v. 

mania  Fire  Ins.  Co.  33  Hun,  539.  Northern  Pacific  Railroad  Co.,  eastern 

^^  Johns  V.  Johns,  23  Ga.  31.  district  of  Wisconsin.    Not  reported. 
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appointment  of  persons  who  would  be  within  the  meaning  of  the 
term  "  friendly  receiver/'  which  term  is  defined  in  a  previous  sec- 
tion.*** This  class  of  receivers  is  subject  to  most  serious  objections 
and  their  appointment  should  be  discouraged  and  avoided.  If  the 
business  and  property  of  the  defendant  are  such  as  to  call  for  the 
continuance  over  them  of  one  previously  connected  and  familiar 
with  them  such  selection  may  be  properly  made  in  urgent  cases  as 
associate,  but  not  sole  receiver.  But  the  necessity  for  such  appoint- 
ment may  be  usually  avoided,  because  such  person  may  be  employed 
to  render  assistance  in  administering  the  receivership. 

The  **  friendly  receiver  "  most  usually,  but  not  always  or  neces- 
sarily, results  from  an  agreement  between  the  parties  to  the  cause 
to  suggest  and  request  the  appointment  of  a  person  not  wholly  and 
really  disinterested  and  indifferent ;  and,  to  quote  from  Judge  Jen- 
kins, "the  appointment  has  usually  followed  as  of  course;  for,  if 
the  parties  are  content,  the  court,  it  is  said,  may  well  be  satisfied." 
This  objectionable  receiver  must  perform  the  duties  of  one  supposed 
to  be  the  "  right-hand  of  the  court "  in  proceedings  against  corpora- 
tions, and  esperially  railroad  companies,  receivership  proceedings 
against  which  gave  origin  to  the  term. 

The  opinion  of  Judge  Jenkins  in  the  case  of  Farmers'  Loan  & 
Trust  Company  v.  Northern  Pacific  Railroad  Company,  which  is 
given  in  full  in  note  below,"  clearly  and  forcibly  announces  as  strong 


1®  Section   3. 

i^Thc  opinion  of  Judge  Jenkins  in 
the  case  cited  was  delivered  on  Sept. 
28,  1895,  and  has  never  been  pub- 
lished. It  was  occasioned  by  the  resig- 
nation of  the  three  original  receivers 
of  the  Northern  Pacific  Railroad  Com- 
pany, Messrs.  Oakes,  Pa3me  and 
Rouse,  which  was  caused  by  the  con- 
flict between  the  federal  courts  over 
the  Northern  Pacific  receivership  pro- 
ceedings. The  opinion  is  of  such  im- 
portance concerning  the  appointment 
of  officers  of  defendant  corporations 
as  receivers  that  it  is  here  published 
in  full,  the  correctness  of  the  copy 
furnished  being  vouched  for  by  Judge 
Jenkins. 

Jenkins,    Circuit   Judge :     "  It   was 

•  yesterday    suggested    by    one    of    the 

counsel  for  the  trustee,  that  it  would 

only  be  necessary  to  appoint  two  re- 


ceivers in  place  of  the  three  receivers 
resigned.  The  court  is  not,  at  the 
present  time,  sufficiently  informed  to 
be  able  to  declare  that  the  labor  in- 
volved in  the  management  of  this  vast 
trust  estate  can  be  properly  performed 
by,  or  should  be  imposed  upon,  two 
persons  only;  but  desiring  to  keep  the 
expense  of  administration  at  the  min- 
imum at  which  the  road  can  be  prop- 
erly managed,  and  the  suggestion 
remaining  uncontroverted  by  counsel 
for  any  of  the  parties,  the  court  is 
willing  to  venture  the  experiment  and 
to  test  the  practical  operation  of  the 
scheme  and  will  be  contented,  at  this 
time,  with  the  appointment  of  but  two 
receivers.  If  at  any  time  the  welfare 
of  the  large  interests  involved  should, 
for  any  reason,  demand  the  appoint- 
ment of  a  third  receiver,  the  matter 
can  be  readily  provided  for. 
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reasons  why  the  appointment  of  "  friendly  receivers  "  should  nei- 
ther be  encouraged  nor  tolerated,  whether  with  or  without  the  con- 


"'I  have  given  to  the  subject  of  the 
personnel  of  the  receivers  to  be  ap- 
pointed the  best  thought  and  reflection 
of  which  I  am  capable.  Since  the 
resignations  became  known  to  me,  and 
daring  the  interval  since  the  adjourn- 
ment of  the  court  on  yesterday,  I  have 
considered  the  names  of  gentlemen 
suggested  by  counsel,  and  other  names 
thaLhave  occurred  to  myself. 

*'  I  think  it  pertinent  to  the  occasion 
to  say  something  of  the  principle  by 
which  the  court  should  be  guided,  and 
upon  which  it  should  act  with  respect 
to  receiverships  and  the  appointment 
of  a  receiver.  A  receiver  is  the  officer 
of  the  court,  the  right-hand  of  the 
court  in  the  management  of  the  trust. 
It  has  too  often  been  considered  that 
the  receiver  is  a  mere  agent  of  the 
contesting  parties  to  the  suit  He 
should  be  in  a  large  sense,  if  not 
wholly,  indifferent  and  impartial  as 
between  the  conflicting  interests  in- 
volved; he  should  have  no  object  to 
serve  except  to  conserve  the  property 
in  the  interest  of  whosoever  shall  be 
adjudged  to  be  entitled  to  it;  he 
should  not  be  concerned  in  any  war 
of  fartiohsriibr  interested  in  favor  of 
or  opposed  to  any  scheme  of  reot- 
ganrzalT6n;"Tie  should  be  strictly  im- 
partial  and  solely  devoted  to  the 
preservation  of  the  property.  When 
he  goes  beyond  that  line  he  oversteps 
his  duty,  to  the  injury  of  the  estate 

\  and  in  violation  of  the  confidence  re- 

l^ypyed  in  him  by  the  court 

"To  a  certain  extent  the  practice  in 
the  case  of  railway  receiverships  has 
obtained  that  the  parties  in  interest 
agree  upon  one  or  more  receivers,  and 
suggest  the  names  agreed  upon  to  the 
court.  The  appointment  has  usually 
followed,  as  of  course,  for,  if  the  par- 
tics  are  content,  the  court,  it  is  said, 
inay  well  be  satisfied    Such  receivers 


have  severally  represented  conflicting 
interests,  uniting  for  the  one  purpose, 
and  as  the  fight  waxes  warmer  be- 
tween conflicting  interests,  the  heat  of 
the  conflict  is  usually  communicated 
to  the  receivership,  which  in  turn  be- 
comes a  mere  war  of  factions  among 
the  officers  of  the  court  This  was 
but  recently  exemplified  in  a  receiver- 
ship in  the  northern  district  of  Illi- 
nois, where  the  receivers  of  the  court, 
as  the  war  became  bitter  and  they  be- 
came unable  amicably  to  execute  the 
trust,  insulted  the  court  by  resigna- 
tions conditioned  upon  the  appoint- 
ment of  a  particular  receiver.  Such 
conduct  shall  not  again  occur  in  any 
court  over  which  I  shall  have  the 
honor  to  preside  without  merited  pun- 
ishment. The  property  is  placed  in  the 
custody  of  the  court,  not  to  be  oper- 
ated by  the  parties,  or  by  any  of  them, 
but  by  the  court.  The  receivers  of  the 
court  should  owe  no  other  allegiance 
than  to  the  court.  I  think  the  expe- 
rience in  all  railway  receiverships  is 
bringing  the  courts  back  to  the  funda- 
mental principle  of  the  law  upon  which 
receiverships  are  based,  and  that  here- 
after it  will  be  found  that  when  a 
court  is  asked  to  take  property  into  its 
possession  and  management  in  the  in- 
terest of  parties  because  they  cannot 
manage  it  themselves,  it  will  be  a 
management  by  men  selected  by  and 
acting  under  the  orders  of  the  court, 
and  not  by  the  representative  of  any 
conflicting  interest  involved. 

"  Now,  to  come  to  the  question  in 
hand.  The  receivers  to  be  appointed 
bv  this  court  must  come  within  the 
definition  of  the  law  as  I  construe  it, 
and  within  the  principles  stated.  They 
must  be  men  entirely  indiflFerent  be- 
tween contending  factions.  They  must 
be  men  that  have  had  no  connection 
with  this  conflict.    They  must  be  men 
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sent  of  the  parties  to  the  action.     As  a  rule  the  parties  to  the 
proceeding  are  not  the  only  ones  interested  in  the  administration  of 


who  are  strictly  impartial  and  will  per- 
form their  duty  in  single  devotion  to 
the  trust  and  with  no  ulterior  purpose 
to  serve.  They  must  be  men  of  high 
character,  in  whom  not  only  the  court 
but  the  parties,  and,  with  respect  to 
this  great  transcontinental  railway,  the 
public,  shall  have  unquestioned  confi- 
dence. As  but  two  receivers  will,  for 
the  time  being,  be  named,  it  has 
seemed  to  me  proper  that  one  of  these 
gentlemen  should  be  a  practical  rail- 
road man  of  experience  and  acquainted 
with  the  needs  and  conditions  of  this 
railroad.  As  I  had  previous  occasion 
in  this  litigation  to  observe,  '  for  the 
operation  of  a  vast  system  like  that  of 
the  Northern  Pacific,  it  seems  desir- 
able that  one  of  its  receivers  should  be 
a  gentleman  familiar  with  the  intricate 
details  and  with  the  necessities  pecu- 
liar to  the  system.  For  however  well 
qualified  one  may  be  to  railroad  man- 
agement in  general,  he  would,  at  least 
for  a  considerable  time,  be  at  sea  with 
respect  to  the  management  of  a  trans- 
continental railroad  like  that  of  the 
Northern  Pacific' 

"  The  other  gentleman  to  be  named 
should  be  a  financial  man  of  experience 
and  acknowledged  ability  that  he  may 
be  able  to  successfully  manage  the 
finances  of  the  road. 

"  I  have  also  come  to  the  conclusion 
that  the  one  who  is  to  take  charge  of 
the  practical  management  of  the  road 
should  be  a  resident  of  the  city  of  St. 
Paul,  where  its  general  offices  are  lo- 
cated and  from  which  place  the  prac- 
tical management  of  the  road  is  con- 
ducted. There  is  a  gentleman,  whose 
acquaintance  I  have  recently  made, 
who  has  been  for  a  long  time  con- 
nected with  the  Northern  Pacific  road, 
in  its  construction,  maintenance  and 
management,  who  knows  every  inch 
of  the  ground,  who  for  years  has  de- 


voted his  life  to  the  building  up  of 
that  road,  who  has  been  concerned  in 
no  war  of  factions  within  the  corpora* 
tion,  wno  has  had  no  financial  interest 
in  it,  who  is  a  man  of  high  character, 
of  great  ability.  The  court  has  that 
confidence  in  him  and  in  his  ability, 
honor  and  integrity,  that  I  confidently 
declare  my  belief  and  judgment  that 
his  work  will  speedily  show  that  he  is 
thoroughly  qualified  for  the  supervi- 
sion and  management  of  the  practical 
construction,  maintenance  and  opera- 
tion of  this  railroad.  That  gentleman 
has  been  for  years  the  chief  engineer 
of  the  road,  is  known  all  along  the  line 
of  it,  and  possesses  the  confidence  of 
people  along  its  line,  and,  as  I  am  in- 
formed, of  every  court  within  whose 
jurisdiction  the  road  is  located;  I  be- 
lieve his  appointment  will  commend 
itself  to  the  good  sense  and  judgment 
of  all  courts  which  may  be  called  upon 
to  ratify  this  nomination.  I  shall, 
therefore,  appoint  as  one  of  the  re- 
ceivers, Mr.  Edwin  H.  McHenry,  of 
St.  Paul,  the  present  chief  engineer  of 
the  road. 

"  With  respect  to  the  financial  gen- 
tleman who  should  be  appointed  with 
Mr.  McHenry  to  execute  this  trust,  the 
court  has  been  confronted  with  this 
difficulty.  There  would  seem  to  be  a 
certain  propriety  that  both  of  these  re- 
ceivers should  be  residents  of  the  city 
of  St.  Paul,  that  they  might  readily 
co-operate  with  all  the  general  officers 
of  the  road.  This  idea  has  impressed 
me  strongly.  But,  upon  the  contrary, 
the  thought  has  occurred  to  me  that 
at  least  one  of  these  receivers  should 
reside  within  the  jurisdiction  of  the 
court  and  be  in  close  touch  with  the 
court.  I  have  anxiously  considered 
these  two  opposing  ideas,  and  I  have 
concluded  that,  under  all  the  circum- 
stances  surrounding   this   case,    it   is 
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the  receivership,  and  it  is  the  interests  of  all  concerned,  whether 
parties  or  not,  that  should  be  considered  in  selecting  the  person  to 
perform  the  duties  of  receiver.^® 


proper  and  right  that  one  of  these  re- 
ceivers should  be  resident  within  the 
jurisdiction  of  this  court.  The  objec- 
tion that  the  business  cannot  so  well 
be  performed  as  if  they  were  both 
residents  of  one  city  is  not  controlling. 
It  has  seldom,  if  ever,  been  considered 
essential  in  the  case  of  receiverships 
of  transcontinental  lines.  Ordinarily 
it  has  been  deemed  necessary  that  one 
or  more  of  the  receivers  should  be 
resident  of  great  financial  centers,  like 
Kew  York-  Certainly  the  objection,  if 
it  be  valid,  is  minimized  by  the  fact 
that  a  night's  journey  would  put  these 
parties  in  personal  commtmication. 
The  one  to  be  appointed,  who  may  be 
designated  the  financier  of  the  receiver- 
ship, should  be  one  well  and  thor- 
oughly known  to  the  financial  world, 
a  man  of  undoubted  integrity,  a  man 
of  the  highest  character  and  one  of 
financial  responsibility,  one  whose 
name  will  give  confidence  to  the  par- 
ties in  interest  and  to  the  public,  that 
the  many  interests  of  this  great  enter- 
prise will  be  safely  conserved.  I  have 
concluded  to  appoint  to  that  position 
Mr.  F.  G,  Bigelow,  the  president  of  the 
First  National  Bank,  of  Milwaukee. 
So  far  as  I  know  or  am  able  to  fore- 
cast, nothing  can  be  said  against  either 
of  these  gentlemen  with  respect  to  this 
trust  estate  and  their  connection  with 
it  Neither  have  been  interested  in 
any  of  the  conflicts,  or  with  the  for- 
mer management  of  this  road,  neither 
of  them  are  involved  in  the  scandals 
which  have  arisen  with  respect  to  this 
road,  nor  in  any  way  bound  to  those 
who  were  entangled  with  the  road,  or 
affected  by  such  scandals.  I  think  that 
these  appointments  ought  to  satisfy  all 
parties  in  interest  who  really  desire 
the  good  of  this  estate  and  give  assur- 
ance that  not  only  will  the  public  in- 


terests connected  with  this  transcon- 
tinental line  be  properly  cared  for,  but 
that  the  private  interests  of  every  one 
interested  in  it  will  be  faithfully  and 
well  disposed  of.  If  at  any  future  time 
the  occasion  shall  arise,  when  it  shall 
seem  desirable  for  any  reason,  that  a 
third  receiver  should  be  appointed,  the 
court  will  meet  the  wishes  of  the  par- 
ties in  respect  to  anything  that  may 
tend  to  produce  harmony  and  the  wel- 
fare of  the  trust  estate. 

''Counsel  may  prepare  an  order  for 
the  appointment  of  these  receivers,  ac- 
cepting the  resignation  of  the  old  re- 
ceivers and  requiring  them,  within  a 
time  to  be  mentioned,  to  file  their  ac- 
counts, that  they  may  be  passed  upon 
by  the  court  in  the  usual  way,  subject 
to  the  examination  and  objection  of 
any  party  in  interest,  providing  that 
they  shall  turn  over  this  trust  estate 
to  the  new  receivers,  as  of  midnight, 
between  the  30th  day  of  September 
and  the  ist  day  of  October,  1895, 
and  transfer  to  the  new  receivers  all 
the  moneys  and  properties  of  the  trust, 
and  that  the  new  receivers  shall  each, 
within  ten  days,  give  a  bond  to  this 
court  in  the  penal  sum  of  $500,000, 
with  surety  to  be  approved  by  the 
court. 

"  Mr.  Turner,  counsel  for  trustee : 

"If  your  Honor  please,  perhaps  it 
will  not  be  improper  for  me  on  behalf 
of  the  trustees  to  testify  to  the  satis- 
faction that  I  know  my  client  and 
those  interested  will  feel,  both  as  to 
the  principles  which  have  governed 
your  Honor,  and  as  to  the  selection  of 
names.  I  think  I  am  not  going  too 
far  to  say  that  I  am  certain  that  the 
names  will  be  received  by  those  whom 
I  represent  with  great  satisfaction." 

18  The  opinion  of  Judge  Jenkins  to 
which  reference  is  made  in  the  text 
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So  very  common  has  become  the  practice  of  both  state  and  fed- 
eral courts  in  appointing  friendly  receivers,  that  in  a  recent  article 
in  a  law  periodical  the  writer  used  these  severe  words  in  declaring* 
against  it :  "  It  is  a  shame  and  disgrace  to  our  judicial  system 
which  countenances  the  office  of  the  friendly  receiver/'*® 

The  independent  and  aggressive  action  of  Judge  Jenkins  in  ignor- 
ing suggestions  and  requests  of  the  parties  in  the  Northern  Pacific 
Railroad  litigation  to  appoint  as  receivers  of  that  company  persons 
connected  and  identified  with  the  management  that  wrecked  it,  is 
refreshing,  and  gives  hope  that  the  practice  of  appointing  fri^endly 
receivers  will  cease. 

In  this  connection  we  wish  to  call  special  attention  to  the  selec- 
tion by  Mr.  Justice  Brewer,  when  circuit  judge,  of  Messrs.  Cross  and 
Eddy,  one  a  banker  at  Emporia,  Kansas,  the  other  a  wholesale  drug- 
gist of  Leavenworth,  Kansas,  as  receivers  of  the  extensive  railroad 
lines  and  property  of  the  Missouri,  Kansas  &  Texas  Railroad 
Company.     They  were  strangers  to  the  company's  business  and 


and  which  is  given  in  full  in  previous 
note  may  be  considered  in  connection 
with  his  opinion  in  the  case  of  Farm- 
ers* Loan  &  Trust  Co.  v.  Northern 
Pacific  Railroad  Co.  6i  Fed.  R.  546, 
which  was  previously  delivered  upon 
a  motion  to  remove  Mr.  Oakes,  one 
of  the  receivers  appointed  by  Judge 
Jenkins,  and  formerly  an  oflficer  of  the 
company.  It  was  after  the  resigna- 
tion of  Messrs.  Oakes,  Payne  and 
Rouse,  arising  from  the  conflict  be- 
tween the  federal  courts  over  the  re« 
ceivership  proceedings  affecting  the 
Northern  Pacific  Railroad  Co.,  that 
Judge  Jenkins  announced  the  views  in 
the  unreported  opinion  which  we  have 
given  in  full  in  note.  The  motion  to 
remove  Mr.  Oakes  was  denied.  We 
quote  from  the  opinion  concerning  it 
as  follows: 

"  The  receiver  should  in  a  large 
sense  be  indifferent  as  between  the  va- 
rious interests  involved.  He  should 
have  no  such  personal  interest  as 
would  interfere  with  an  unbiased  and 
impartial  exercise  of  his  duties  as  re- 
ceiver. I  quite  agree  with  the  doctrine 
that,  in  general,  one  who  is  a  director 


or  managing  officer  of  a  corporation  at 
the  time  of  its  suspension  ought  not 
to  be  appointed  its  receiver.    The  rule, 
however,    is    not    inflexible,    and     is 
necessarily  departed  from  when  it  is 
apparent   in    view    of   the   knowledge 
and  familiarity  of  a  particular  person 
with  the  estate  taken  in  charge  by  the 
court,  that  its  best   interests  will  be 
promoted   by  his   appointment.     This 
must,  however,  be  understood  as  sub- 
ject to  the  qualification  that  the  integ- 
rity of  the  officer  is  above  successful 
attack,   and   that  the   disaster  of  the 
corporation  was  not  promoted  by  his 
reckless  management.     The  case  of  a 
railway   furnishes,   perhaps,   the  most 
notable   instance   of   the   necessity  of 
departure   from   the   rule.    *    *    ♦    I 
fully   agree    with   the   observation  of 
Judge  Gresham  in  Atkins  v.  Railway 
Co.   29   Fed.    R.    161,   that   '  receivers 
should  be  impartial  between  the  par- 
ties in  interest,  and  stockholders  and 
directors  should  not  be  appointed  re- 
ceivers, unless  the  case  is  exceptional 
and  very  urgent.'" 
1^  I  Kansas  City  Bar  Monthly,  9>  13. 
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financial  trouble,  yet  their  splendid  administration  of  the  receiver- 
ship and  marked  success  in  wresting  the  company  from  financial 
chaos  is  unanswerable  evidence  against  the  alleged  policy  and 
necessity  of  f riendJy  receivers.^ 

Section  35.  Further  of  Friendly  Receivers  —  Officers  and 
Stockholders  of  Corporation —  It  is  the  exception  rather  than  the 
rule  that  the  property  and  business  of  a  defendant  corporation  are 
of  such  nature  and  extent  as  to  demand  the  selection  as  receiver  of 
one  of  its  stockholders  or  officers  f^  and  when  such  is  deemed  neces- 
sary such  person  should  be  made  an  associate  receiver  and  be  in  the 
minority.  Thus  alone  will  distrust  and  suspicion  be  suppressed  and 
confidence  and  satisfaction  assured. 

In  the  recent  litigation  resulting  from  the  financial  difficulties  of 
the  whiskey  trust,  a  friendly  proceeding,  stockholders  of  the  com- 
pany were  made  receivers,  who  were  in  every  sense  friendly  re- 
ceivers.^ One  of  them  was  under  contract  to  deliver  fifteen 
thousand  shares  of  the  company's  stock  on  the  New  York  Stock 
Exchange,  on  demand,  and  was  not  the  owner  of  any  of  it ;  but  of 
this  the  court  was  not  informed  when  making  the  appointment.  A 
motion  to  remove  the  receiver,  grounded  on  such  fact,  was  sustained 
by  Judge  Grosscup  of  the  federal  court  for  the  northern  district  of 
Illinois,  and,  among  other  things  it  was  said :  **  Under  such  circum- 
stances his  acceptance  of  the  receivership  was  simply  an  imposition 
upon  the  court.  Indeed,  I  will  knowingly  accept  no  man  as  a  re- 
ceiver for  any  corporation  who  is,  or  who  has  been  a  speculator  in 
its  stocks.  ♦  ♦  ♦  The  need  of  the  day  in  corporate  affairs  is  for 
managers  who  have  an  eye  single  to  the  interests  of  their  trust. 
Such  men  will  never  be  found  as  long  as  stockholders  permit  them 
to  gamble  upon  their  securities." 

In  commenting  upon  the  selection  of  an  officer  of  the  corporation 
as  receiver  Judge  Grosscup  said  in  the  same  case :  "  I  have  never 
felt  that  an  officer  of  a  corporation,  whose  misfortunes  instituted  a 


»  Mr.  Cross  was  at  the  time  of  his 
appointment  one  of  the  directors  of  the 
railroad  company,  but  only  nominally 
such.  He  took  no  active  part  in  the 
company's  affairs,  his  name  being  used 
in  the  directory  to  comply  with  the  re- 
quirement of  the  company's  charter 
granted  by  the  State  of  Kansas  that 
three  of  the  directors  should  be  resi- 
dents of  that  state. 


21  It  has  been  judicially  asserted 
that  a  man  of  integrity  and  good  busi- 
ness ability  is  not  disqualified  as  re- 
ceiver of  a  railroad  because  he  is  not 
an  expert  in  railroad  affairs.  Farm- 
ers' Loan  &  Trust  Co.  v.  Cape  Fear  & 
Yadkin  Valley  Railroad  Co.  62  Fed.  R. 

22  01mstead  v.  Distilling  &  Cattle 
Feeding  Co.  67  Fed.  R.  24. 
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receivership,  should  be  ineligible  to  employment  by  the  court ;  but 
this  case  convinces  me  that  where  the  corporation  is  one  that  covers 
a  vast  diversity  of  conflicting  interests,  and  especially  of  speculation, 
a  stockholder's  appointment  to  a  receivership  should  be  preceded 
by  a  most  careful  and  thorough  scrutiny  into  his  official  and  per- 
sonal antecedents  and  interests." 

In  the  receivership  proceedings  against  the  Washington  &  Co- 
lumbia River  Railway  Company,^  an  officer  of  the  company  was 
appointed  receiver,  to  whom  objection  was  made,  concerning  which 
the  court  announced  these  views :    *'  I  concede  that,  when  a  court 
assumes  control  of  the  affairs  of  an  insolvent  corporation,  it  is  pref- 
erable to  take  it  entirely  out  of  the  hands  of  its  managing  oflScers. 
But  there  is  no  inflexible  rule  rendering  such  officer  ineligible  to 
appointment  as  receiver.    I  also  assent  to  the  proposition  advanced 
by  counsel  for  the  interveners,  that  the  rule  of  managing  officers, 
whose  mismanagement  has  resulted  in  bringing  a  corporation  into  a 
condition  of  insolvency  should  not  be  perpetuated  by  continuing- 
them  or  their  subservient  agents  in  charge  as  receivers." 

The  motion  to  remove  the  receiver  was  overruled,  the  court  being- 
influenced  in  its  ruling  because  of  the  provision  in  the  mortgage 
empowering  the  trustee  to  choose  the  receiver,  which  authority  the 
trustee  had  exercised,  and  the  honesty  and  ability  of  the  receiver, 
and  his  knowledge  of  the  company's  affairs.  But  there  is  much  in 
the  opinion  of  the  court,  as  well  as  in  that  of  Judge  Grosscup,  in  the 
preceding  case,  that  speaks  strongly  against  friendly  receivers.^ 

In  the  case  of  Atkins  v.  Wabash,  St.  Louis  &  Pacific  Railway 
Company^  Judge  Gresham  criticised  the  appointment  by  Mr.  Justice 
Brewer,  then  circuit  judge,  of  directors  of  the  company  as  receivers 
in  a  proceeding  instituted  by  the  company,  and  without  notice. 
"  It  is  unusual  and  novel,  to  say  the  least,"  Judge  Gresham  said, 
"  to  entertain  a  bill  filed  by  such  a  corporation  against  its  creditors, 
and  at  once,  without  notice,  place  the  property  in  the  hands  of  one 
or  more  of  the  directors  whose  management  has  been  unsuccessful. 
Receivers  should  be  impartial  between  the  parties  in  interest;  and 
stockholders  and  directors  of  insolvent  corporations  should  not  be 
appointed,  unless  the  case  is  exceptional  and  urgent,  and  then  only 
on  the  consent  of  parties  whose  interests  are  to  be  intrusted  to  their 
charge." 

^Ralston    v.    Washington    &    Co-  sion   of   appointment   of   officers  and 

lumbia  River  Railway  Co.  65  Fed.  R.  stockholders  of  corporation  as  receiv- 

557.  crs. 

2*  See  section  42  for  further  discus-  2829  Fed.  R.  161. 
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Section  36.  Party  to  the  Suit  is  Ineligible —  In  England  a  party 
to  a  cause  cannot  propose  himself  as  a  receiver  without  leave  of 
court."  In  a  partnership  suit  relating  to  a  colliery  it  was  ordered 
that  each  of  the  partners  who  should  show  he  was  legally  a  part- 
ner, might  have  the  liberty  to  propose  himself  or  such  other  person, 
being  a  practical  miner,  as  he  should  think  fit  to  be  appointed  re- 
ceiver.*' In  a  similar  case  where  there  was  no  imputation  of  mis- 
conduct or  suspicion  of  insolvency  against  the  partners  defendants, 
one  of  them,  with  the  consent  of  the  complainants,  w^s  made 
receiver,  but  without  salary,  and  upon  giving  security  for  the  man- 
agement, etc.^  Ordinarily  a  party  to  the  cause  will  not  be  appointed 
receiver  without  the  consent  of  the  other  party,  but  exceptions  are 
made  in  special  cases,  as  in  the  settlement  of  certain  partnership 
affairs.^ 

In  a  bankruptcy  case,  where  there  was  a  condition  of  a  partner- 
ship that,  upon  one  partner  dying  or  becoming  a  bankrupt  and 
indebted  to  the  firm,  then  the  surviving  insolvent  partners  might 
deduct  the  deficiency  from  his  share  and  also  hold  the  stock,  debts 
and  property  as  their  own,  subject  to  payment  and  indemnity  to 
executors,  etc.,  or  assignees,  so  that  the  partnership  was  not  to  end 
as  to  the  survivors,  a  solvent  partner  was  appointed  receiver  of  the 
partnership  property,  but  without  a  salary.^  The  court  has  given 
permission  to  a  defendant  heir  at  law  to  offer  himself  for  receiver, 
but  it  thereby  only  put  aside  the  disability  under  which  a  party 
ordinarily  labors  as  to  becoming  the  receiver  in  the  cause.^^  When 
an  action  is  brought  to  set  aside  an  assignment  for  fraud,  it  is  a 
strong  reason  against  appointing  a  person  receiver  of  the  property 
assigned,  that  he  was  a  party  to  the  assignment.^  But  upon  a  pro- 
ceeding in  New  York,  under  the  Revised  Statutes,  for  the  voluntary 
dissolution  of  a  corporation,  the  president  of  the  company  may  be 
appointed  a  receiver,  if  not  otherwise  disqualified.^  And  a  credir 
tor  may  be  appointed  receiver  of  his  debtor's  property. 


« Davis  V.  The  Duke  of  Marlbor- 
ough, 2  Swanst  118,  125;  Cox  v. 
Champncys,  Jac.  576;  Bunbury  v. 
Winter,  2  Jac  &  Walk.  255;  Meaden 
Y.  Sealey,  6  Hare,  620,  18  L.  J.  (N. 
S.)  Ch.   168. 

^Jeffercy  v.  Smith,  i  Jac  &  Walk. 

397. 
*  Wilson  V.  Greenwood,  i  Swanst. 

483. 
•Piano  Company  of  Pennsylvania 


V.    Charleston,    Cincinnati   &   Chicago 
Railroad   Co.  45   Fed.   R.  436;   /«  re 
Lloyd,  L.  R.  12  Ch.  D.  447. 
^Ex  parte  Stoveld,  i  Glyn  &  Jam. 

307. 

81  Fingal  v.  Blake,  2  Moll.  50. 

*2  Smith  V.  N.  Y.  Consolidated  Stage 
Co.  18  Abb.  Pr.  419,  28  How.  Pr. 
208. 

a»  Matter  of  Eagle  Iron  Works,  8 
Paige,  385. 
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Section    37.    Eligibility    of    Relatives    of    the    Parties    to    thic 
Action  and  to   Federal  Judge — The  fact  that  the  person    pro- 
posed for  receiver  is  related  to  either  of  the  parties  interested   ir^ 
the  controversy,  raises  no  presumption  that  he  will  be  prejudiced 
in  favor  of  such  party,  and  is  not  of  itself  a  disqualification ;  but  i  t 
must  be  taken  into  account  and  given  the  same  weight  which  exp)e- 
rience  in  other  associations  teaches  is  proper  and  judicious.     When 
in  addition  to  such  relationship  there  is  a  record  of  active  partici- 
pation in  the  controversy  on  behalf  of  any  of  the  parties,  he  should 
be  regarded  as  not  sufficiently  impartial  aad  unbiased  to  act  as^ 
receiver.^ 

The  act  of  Congress  of  March  3d,  1887,  contains  this  provision  : 
"  No  person  related  to  any  justice  or  judge  of  the  United  States- 
by  affinity  or  consanguinity  within  the  degree  of  first  cousin,  shall 
hereafter  be  appointed  by  such  court  or  judge  to,  or  employed  by- 
such  court  or  judge  in  any  office  or  duty  in  any  court  of  which  such 
justice  may  be  a  member/'  This  provision  includes  the  office  of 
receiver. 

Section  38.  Eligibility  of  Officers  Acting  under  the  United 
States.  —  From  the  principle  involved  in  the  English  case  of  The 
Attorney-General  v.  Day,^  where  it  was  decided  that  a  receiver- 
general  of  a  county  could  not  be  a  receiver  in  a  cause,  it  is  believed 
that  no  officer  of  the  United  States,  who  has  given  bond  for  the 
performance  of  his  office  and  whose  property,  in  case  of  malfeas- 
ance, could  be  swept  from  under  him  (by  the  United  States  having- 
a  preference),  would  be  a  fit  subject  for  the  situation  of  receiver* 
However,  the  question  has  never  come  before  our  courts. 

Section  39.  The  Rule  as  to  Officials — In  the  older  English 
cases  the  question  of  the  eligibility  of  persons  holding  official  posi- 
tions under  the  court  was  often  decided  by  determining  whether  or 
not  such  person  would  be  likely  to  be  called  on  to  pass  upon  the 
receiver's  accounts,  it  being  a  general  rule  that  no  person  ought  to 
control  his  own  accounts.^  On  this  principle  it  was  held  that  a 
master  in  chancery  could  not  be  appointed  receiver.^  And  the 
same  reason  has  been  assigned  in  this  country  for  the  exclusion  of 

>*  Williamson  v.   Wilson,    1    Bland,      a   friend   and   agent  of   the  plaintiff, 
418,  where  a  person  who  was  a  brother      was  removed  from  his  receivership, 
of  one  of  the  parties  and  son  of  a  ^2  Madd.  246. 

creditor,  and  who  was  admitted  to  be  ^G^rlSLnd  v.  Garland,  2  Vcs.  137. 

^  Ex  parte  Fletcher,  6  Vcs.  427. 
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the  same  officer  of  court;  and  the  appointment  of  such  officer  was 
held  sufficient  ground  for  reversing  the  decree.^ 

Section  40.  Eligibility  of  Solicitors  and  Legal  Advisers. —  The 
same  rule  was  applied  where  the  person  proposed  as  receiver  was 
solicitor  under  a  commission  of  lunacy ;®  and  where  he  was  solicitor 
in  the  cause.*^  In  an  important  Illinois  case,  however,  the  exclusion 
of  a  legal  adviser  of  the  complainant  from  eligibility  to  act  as  a  re- 
ceiver in  the  cause  was  put  on  the  broader  ground  of  personal  inter- 
est** In  this  country  also  the  objection  has  been  extended  to  the 
law  partner  of  a  solicitor  in  the  cause ;  the  reason  being  that  he  is 
as  much  interested  in  the  result  of  the  litigation  as  the  solicitor  him- 
self.** The  mere  fact  that  a  person  is  an  attorney  or  solicitor  is  not 
of  itself  a  disqualification.*®  If,  however,  a  solicitor  is  appointed 
receiver,  he  cannot  take  part  as  solicitor  in  any  of  the  proceedings  it 
may  be  necessary  for  him  to  take  as  receiver.**  Even  with  the  con- 
sent of  the  parties  the  appointment  of  plaintiff's  solicitor  as  receiver 
has  been  refused,  it  being  said  that  "  it  is  he  who  should  keep  watch 
upon  the  receiver,  and  see  that  he  does  his  duty,"  and  that  the  con- ' 
sent  of  the  parties  cannot  make  him  capable  of  exercising  two  oppo- 
site functions.**  An  attorney  for  a  creditor  of  the  defendant  whose 
property  is  in  the  hands  of  a  receiver,  or  of  any  party  to  the  suit 
whose  interests  may  conflict  with  the  other  parties,  or  any  of  them, 
should  not  be  employed  by  the  receiver,  and  he  should  not  employ 
the  counsel  of  either  of  the  parties  to  the  litigation.*® 

An  attorney  for  a  receiver  cannot  take  any  advantage  of  his  posi- 
tion to  profit  by  any  transaction  concerning  the  estate  involved  in 
the  receivership  proceedings.*^ 


MKilgorc  V.  Hair,  19  S.  C.  486; 
Benneson  v.  BiU,  62  111.  408.  See  sec- 
tion 40. 

•£jr  parte  Pincke,  2  Meriv.  452. 

^Garland  v.  Garland,  2  Ves.  137; 
Finance  Company  of  Pennsylvania  v. 
Charleston,  Cincinnati  &  Chicago  Rail- 
road Co.  45  Fed.  R.  436;  Baker  v.  Ad- 
ministrator of  Backus,  32  111.  79;. 
Eroons  v.  Davis  &  Dowd  Pottery  Co. 
16  Atl.  R.  (N.  J.  Ch.)   157. 

^1  Baker  v.  Administrator  of  Backus, 
32  111.  79. 

^  State  Trust  Co.  v.  National  Land 
Improvement  &  Manufacturing  Co.  72 
Fed.   R.   575,    Merchants,'   etc.,   Nat 


Bank  v.  Kent,  43  Mich.  292.  Held  in 
last  case  that  the  receiver  would  not 
be  permitted  to  employ  the  solicitor  in 
the  case  as  his  own  counsel. 

*®  Wilson  V.  Poe,  i  Hogan,  322.  Cf, 
2  Daniell's  Ch.  Pr.  chap.  39,  S  3. 

4*  Id. 

^Watson  V.  Arundel,  Ir.  R.  9  Eq. 

324. 
*®Gyscr  Mining  Co.  v.  Bank  of  Salt 

Lake,  16  Utah,   163,  51   Pac.  R.  151; 

In  re  Kelley  Dry  Goods  Co.  102  Fed. 

R.  747. 

*7  Gilbert  v.  Murphy,  103  Fed.  R. 
Saa 
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Section  41.  Eligibility  of  the  Clerk  of  a  Court. — ^A  clerk  of  a 
court,  in  the  absence  of  statutory  restriction,  is  not,  in  this  country, 
disqualified  to  act  as  receiver,  and  the  books  afford  instances  of 
courts  having  so  appointed  their  own  clerks.*®    Under  section  90  of 
the  New  York  code  of  civil  procedure,  which  provides  that  no  per- 
son holding  the  office  of  clerk  of  a  court  of  record  within  New  York 
or  Kings  counties,  shall  be  appointed  a  receiver  except  by  the  writ- 
ten consent  of  all  the  parties  to  the  action,  a  failure  to  obtain  such 
consent  is  a  mere  irregularity  of  which  the  plaintiff  cannot  avail 
himself  in  a  collateral  proceeding.**   Where  the  offices  of  clerk  of 
the  court  and  master  in  chancery  were  held  by  the  same  person,  and 
the  court  ordered  that  the  receiver  in  a  cause  deliver  over  to  the 
"  clerk  and  master  "  the  funds  of  the  receivership,  and  that  the  clerk 
and  master  be  appointed  receiver,  such  order  was  held  not  to  have 
the  effect  of  making  him  the  receiver,  where  nothing  was  done  by 
him  in  that  capacity,  and  no  facts  appeared  from  which  his  accept- 
ance could  be  inferred.*^ 


Section  42.  The  Eligibility  of  Officers  and  Stockholders  of  Cor- 
porations.—  As  to  the  eligibility  of  the  officers  and  stockholders 
of  corporations  to  be  appointed  receivers  of  the  property  of  such 
corporations,  a  clear  distinction  is  made  between  cases  where  the 
proceedings  are  compulsory,  that  is,  where  the  application  is  made 
by  creditors,  or  other  interested  parties  not  immediately  connected 
with  them,  and  where  the  proceedings  are  instituted  by  the  corpo- 
ration itself,  as  for  the  purpose  of  winding  up  its  affairs.    It  seems 
to  be  well  settled  that  in  compulsory  proceedings,  officers  and  stock- 
holders of  insolvent  corporations  should  not  be  appointed  receivers 
unless  in  exceptional  and  urgent  cases;  and  then  (Mily  by  ccHisent 
of  the  parties  interested.'^    The  reason  assigned  for  their  exclusicMi 


«  Rogers  v.  Odorn,  86  N.  C.  432; 
Waters  v.  Carroll,  9  Ycrg.  102;  Kerr 
V.  Brandon,  84  N.  C.  laS;  Hammer  v. 
Kaufman,  39  111.  87. 

^  Moore  v.  Taylor,  40  Hun,  56 
(1886). 

w  Waters  v.  Carroll,  9  Yerg.  102. 
See  section  38. 

^^  "  Stockholders  and  directors  of 
insolvent  corporations  should  not  be 
appointed  receivers  unless  the  case  is 
exceptional  and  urgent,  and  then  only 
on  the  consent  of  parties  whose  inter- 
ests   are    to    be    intrusted    to    their 


charge."     Atkins   v.   Wabash,  St   L 
&    Pac.    Ry.    Co.    29    Fed.    R.    161 
(1886),  Gresham,  J.;  Finance  Company 
of  Pennsylvania  v.  Charleston  &  Chi- 
cago Railroad  Co.  45  Fed.  R.  436.   See 
also  Buck  v.   Piedmont  &  Arlington 
Life  Ins.  Co.  4  Fed.  R.  849;  Baker 
V.  Admr.  of  Backus,  32  III.  79;  Free- 
holders V.  State  Bank,  28  N.  J.  Eq. 
166;  Atty.-Genl.  t.  Bank  of  Columbia, 
I    Paige,   511;    McCullough  v.  Mtr- 
chants',  etc.,  Co.,  29  N.  J.  Eq.  217; 
People  V.  Third  Avt  Savings  Bank, 
50  How.  Pr.  22.     Such  officen  were 
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is  that,  having  shown  themselves  by  their  want  of  success,  unfit  to 
manage  the  affairs  of  the  corporation  while  solvent,  they  should  not 
be  trusted  to  manage  them  as  receivers,  even  though  they  be  officers 
of  the  court  and  acting  under  its  orders. 

In  New  York,  on  a  proceeding  against  a  bank,  for  the  appoint- 
ment of  a  receiver  under  the  statute,  on  account  of  insolvency,  an 
officer  of  the  bank  is  not  a  proper  person  to  be  appointed  receiver;*** 
but  otherwise,  where  the  proceeding  is  for  the  voluntary  dissolution 
of  the  corporation."  A  stockholder  of  an  insolvent  corporation  is 
not  competent  to  act  as  its  receiver,  as  the  same  person  cannot  be 
both  complainant  and  respondent;  and  where  the  receivers  have 
instituted  a  suit,  the  name  of  the  one  who  is  a  stockholder  may  be 
stricken  from  the  bill  and  the  other  receivers  may  proceed."  A 
trustee  to  whom  a  life  insurance  company  had  assigned  its  effects 
for  the  benefit  of  its  creditors,  was  rejected  for  the  appointment  to 
the  receivership,  on  the  ground  that  the  court  would  not  be  justi- 
fied in  allowing  him  to  remain  in  the  custody  of  the  company's 
effects,  and  to  administer  them  after  he  had  been  selected  as  trustee 
in  the  very  deed  in  which  the  company  avowed  its  insolvency.*^ 
As  has  been  intimated  above,  in  voluntary  proceeding  by  a  corpo- 
ration for  the  appointment  of  a  receiver,  the  officers  or  stockholders 
of  such  corporation  may  be  appointed,  if  otherwise  qualified.^  A 
stockholder  and  director  in  a  banking  corporation,  which  was  the 
plaintiff  in  the  action,  has  been  regarded  as  disqualified  to  act  as 
receiver  for  defendant  in  the  case;  but  where  the  interest  was  not 
known  to  the  court  at  the  time  of  appointment,  and  he  had  entered 
upon  his  duties  and  had  acted  as  receiver  for  several  months,  and 
no  misconduct  or  impropriety  was  shown,  he  was  not  removed  im- 
mediately, but  the  matter  was  referred  back  to  the  master,  with 
liberty  to  propose  the  same  Receiver,  and  in  the  meantime  the  re- 
ceiver was  allowed  to  retain  the  custody  and  control  of  the  prop' 
crty." 


apiwinted  receivers  in  In  re  Fifty- 
Four  First  Mortgage  Bonds,  15  S.  C. 
304.  See  also  Gibbs  v.  Greenville  & 
Columbia  R.  R.  Co.  17  S.  C.  396. 

**  Attorney- General  v.  Bank  of  Co- 
lumbia, I   Paige,  511. 

"Matter  of  Eagle  Iron  Works,  8 

Paige,  385- 

"Wiswell  V.  Starr,  48  Me.  401. 

*Buck  V.  Piedmont  &  Arlington 
Life  Ins.  Co.  4  Fed.  R.  849. 

5 


c«  Matter  of  Eagle  Iron  Works,  8 
Paige,  385.  In  this  case,  however,  the 
proceeding  was  brought  under  a  stat- 
ute providing  for  the  dissolution  of 
corporations  and  reciting  that  the  offi- 
cers "  may  "  be  appointed  receivers. 

w  Bank  of  Munroe  v.  Schermerhom, 
Clarke's  Ch.  366.  See  sections  33  and 
34. 
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Section  43.  A  Corporation  may  be  Appointed  Receiver. — A  cor- 
poration may  be  appointed  receiver  and  perform  the  duties  of  the 
office  provided  such  power  is  conferred  upon  it  by  law.^  Trust  coin- 
panics  are  usually  clothed  with  such  power,  and  are  now  frequently 
appointed  receivers.  But  the  wisdom  of  such  a  selection  is  to  be 
questioned.  A  receiver  should  be  closer  to  and  more  readily  subject 
to  the  order  of  the  court  than  a  r^rporation  can  possibly  be. 

Where  a  trust  company,  having  been  appointed  receiver  of  a 
savings  institution  sued  a  bank  on  a  claim  of  the  institution  which 
was  in  part  disputed,  and  the  trust  company  was  afterward  ap- 
pointed receiver  of  the  bank  also,  it  was  held  that  the  trust  company 
might  be  the  receiver  of  both ;  and  as  thus  representing  both  debtor 
and  creditor  had  a  right  to  apply  to  the  court  for  instructions.** 

Section  44.  Eligibility  of  Trustees — The  English  courts  have 
held  with  great  uniformity  that  persons  acting  in  the  relation  of  trus- 
tees to  the  property  which  the  receiver  is  to  control,  shall  not  be 
eligible  to  the  appointment,  the  older  cases  giving  the  reason  that 
he  is  an  accounting  party ,^  and  that,  as  a  trustee  receives  no  emolu- 
ment, if  appointed  receiver  he  would  be  receiving  it;^*  but  to  this 
rule  there  may  plainly  be  exceptions  and  it  must  bend  to  circum- 
stances.   Where  an  exception  to  it  was  made,  the  trustee  was  ex- 
pressly prohibited  from  receiving  emolument.^     In  the  case  last 
cited,®®  a  broader  reason  for  the  exclusion  of  a  trustee  was  hinted  at 
by  the  chancellor,  who  said  "  the  court  appointing  a  receiver  looks 
to  the  trustee  to  examine  with  an  adverse  eye,  to  see  that  the  re- 
ceiver does  his  duty,"  thus  intimating  what  may  now  be  considered 
the  true  reason  for  the  ineligibility  of  trustees,  etc.,  viz. :  adversity 
of  interest.** 


*®  The  power  of  a  corporation  to  act 
as  receiver  cannot  be  questioned  after 
the  decree  of  appointment  has  been  af- 
firmed by  the  court  of  last  resort. 
Roby  V.  Title  G.  &  T.  Co.  166  III. 
336,  46  N.  E.  R.  mo. 

*^*/n  re  Knickerbocker  Bank,  19 
Barb.  602.  The  trust  company  ap- 
pointed in  this  case  was  specially  cre- 
ated by  the  legislature,  in  part  to  aid 
suitor  and  the  court  by  asruming  the 
exercise  of  trusts  when  it  might  be 
difficult  to  get  others  to  execute  them, 
as  here,  on  account  of  the  largeness 
of  the  amount  of  security  that  would 


be  required,  and  the  difficulty  of  ob- 
taining persons  competent  to  give  such 
security  and  to  manage  such  affairs. 

^Anonymous,  3  Ves.  516,  where 
Lord  Rosslyn  said,  "  This  person  is  an 
accounting  party  —  a  trustee;  and  he 
ought  to  check  the  receiver.  He  can- 
not be  receiver." 

«  Blank  v.  Jolland,  8  Ves.  72;  Sykcs 
v.  Hastings,  11  Ves.  363. 

®  Hibbert  v.  Jenkins,  MS.  quoted  in 
Sykes  v.  Hastings,  11  Ves.  363. 

•'Hibbert  v.  Jenkins,  supra, 

•*  Sutton  V.  Jones,  15  Ves.  584. 
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In  a  well-considered  English  case,  in  which  a  testator  named  as 
trustee  and  executor  a  person  who,  for  many  years,  had  been  the 
salaried  manager  of  his  estate,  the  tenant  for  life  being  an  infant, 
the  court  continued  the  testamentary  executor  as  receiver  at  a  fixed 
salary.**  Whether  a  trustee  be  a  sole  trustee  or  jointly  with  others, 
makes  no  difference  in  regard  to  his  general  ineligibility.^  On  the 
other  hand  it  has  been  held  to  be  improper  for  a  United  States 
court,  under  the  bankrupt  law,  to  appoint  as  trustee  of  the  bank- 
rupt's estate,  a  person  who  held  the  estate  as  receiver  by  appoint- 
ment of  a  state  court,  where  it  appeared  that  he  was  appointed  re- 
ceiver in  proceedings  instituted  with  intent  to  defeat  and  delay  the 
operation  of  the  bankruptcy  act.*^ 


Section  45.  Eligibility  of  a  Next  Friend. —  In  a  similar  manner 
is  to  be  answered  the  question  whether  a  next  friend  may  be  ap- 
pointed receiver.  In  a  suit  in  the  name  of  infants,  by  a  next  friend, 
for  an  account  against  the  defendants,  as  executors,  although  there 
was  a  ccmsent  that  such  next  friend  might  act  as  receiver  of  the 
rents  and  profits  of  real  estate,  yet  the  court  would  not  sanction  it, 
saying:  "  It  is  the  duty  of  the  next  friend  of  these  infants  to  watch 
the  accounts  and  conduct  of  the  receiver  —  to  be  control  over  him. 
The  two  characters  cannot  be  united;  they  are  incompatible/**® 
And  the  same  reason  for  not  appointing  a  next  friend  has  been 
urged  to  exclude  the  son  of  a  next  friend.  Lord  Eldon,  in  a  case 
of  this  kind,  remarked :  "  The  receiver  who  has  been  appointed  is,  I 
believe,  a  very  respectable  person ;  but  the  son  of  the  next  friend  is 
not  the  person  whom  he  is  most  likely  to  check  and  control."*^ 

Section  46.  Eligibility  of  a  Mortgagee —  It  seems  that,  in  the 
English  practice,  a  mortgagee  of  property  could  not  be  appointed 
receiver  over  it,^  the  reason  assigned  being  that,  if  he  were  appointed 
upon  a  salary,  he  would  then  be  getting  more  than  legal  interest ; 
and  if  the  court  appointed  him  without  remuneration,  his  course  of 
policy  might  be  an  injury  to  the  mortgagor.''*    But  in  a  case  in  New 


•Newport  V.  Bury,  23  Beav.  30. 

••  Blank  v.  Jolland.  8  Ves.  72. 

"Matter  of  Stuyvcsant  Bank,  5 
Benedict,  566. 

•Stone  V.  Wishart,  2  Madd.  64. 

•Taylor  v.  Oldham,  i  Jac.  527. 

w  Scott  (mi  iafn,  v.  Brest,  2  Term 
R.  238;  Chambers  v.  Goldwin,  9  Ves. 
271,    I    Smith's    R.    252;    Lanstaffe 


V.  Fenwicke,  10  Ves.  405.  And  see 
Bonitbon  v.  Hockmore,  i  Vem.  316; 
French  v.  Baron,  2  Atk.  120;  Caiew 
V.  Johnstone,  2  Sch.  &  Lef.  301 ;  Scat- 
terwood  v.  Harrison,  Mos.  128;  Davis 
V.  Denby,  3  Madd.  17a 

*"  Contra,  Davfs  v.  Barrett,  13  L.  J. 
(N.  S.)  Ch.  304,  a  case  of  exceptional 
circumstances  and  doubtful  authority. 
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York,  in  which  a  person  who,  by  a  decree  of  court,  had  been  de- 
clared to  be  a  mortgagee  in  possession  and  in  effect  a  trustee  of  th^ 
equity  of  redemption,  was  appointed  receiver  also,  it  was  held,  on 
appeal,  that,  by  accepting  the  receivership,  he  was  deemed  to  hav^^ 
assumed  its  duties  and  responsibilities,  unqualified  and  immodified 
by  the  circumstance  of  his  having  been  declared  mortgagee  in  pos- 
session, or  by  the  fact  that  he  claimed  that  the  decree  was  errone- 
ous, and  that  he  was  and  ought  to  be  held  to  be  the  absolute  owner  ; 
and  it  was  further  held  that  his  relations,  claims  and  interests  as 
an  individual  must  not  be  permitted  to  interfere  with  his  duties 
as  a  receiver,  or  with  the  purpose  or  interest  for  which  he  was 
appointed.''^ 

A  mortgagee  is  not  a  disinterested  and  indifferent  person,  an<i 
therefore  is  not  eligible  for  receiver. 

Section  47.  Eligibility  of  an  Administrator —  Primarily  the  ad- 
ministrator of  a  deceased  partner  has  nothing  to  do  either  with 
the  partnership  assets  or  the  partnership  debts,  but,  if  there  is 
unreasonable  delay  on  the  part  of  the  surviving  partnership,  or  if 
they  are  wasting  the  partnership  property,  such  administrator,  being 
otherwise  competent  and  eligible,  may  be  appointed  receiver  of  the 
partnership  affairs.''® 

Section  48.  Of  Eligibility  ifi  General — In  general  the  court 
will  be  influenced  in  its  selection  of  a  receiver  by  considering  his 
occupation  and  such  other  circumstances  as  may  tend  to  restrict 
his  capacity  to  give  to  his  duties  ss  receiver  the  requisite  care  and 
attention. 

In  a  case  where  the  receiver  was  a  member  of  parliament  and  a 
barrister  attending  the  court,  and  resided  at  a  considerable  distance 
from  the  estate  of  which  he  was  the  receiver.  Lord  Chancellor 
Eldon,  considering  an  application  to  remove  him,  said :  "  The  es- 
tablished practice  presumes  that  a  person  shall  be  appointed  to  these 
duties,  consistently  with  whose  professional  life  so  much  time  can 
be  spared  for  the  management  of  the  estate  as  can  be  easily  applied ; 
and  if  a  probable  ground  is  laid  that  the  requisite  attention  can- 
not be  given,  though  I  do  not  represent  it  as  an  absolute  disqualifi- 
cation, such  circumstances  are  to  be  regarded  by  the  master  in  the 
appointment.**^* 


w  Bolles  V.  Duff,  Receiver,  etc.,  54  ^*  Wynne  v.  Lord  Newborough,  15 

Barb.  215.  Vcs.  283. 

TO  Miller  v.  Jones,  39  III.  54. 
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In  England  a  person  will  not  be  appointed  receiver  who  is  not 
subject  to  the  ordinary  process  of  commitment  and  to  the  same 
remedies  as  are  available  against  a  common  citizen.  A  peer  of 
the  realm  is  not,  therefore,  competent  to  be  appointed  to  the  office.^* 

The  nominee  of  one  hostile  party  bitterly  opposed  by  the  other, 
should  not  be  appointed,  and  if  so  should  be  removed.^*  So  as 
to  one  having  a  direct  interest  in  a  lease  of  property  to  the  de- 
fendant." It  has  been  held  that  neither  a  non-resident  nor  a  tem- 
porary resident  is  eligible  for  the  office  of  receiver^®  But  the  con- 
trary has  been  asserted.''*  A  person  originally  selected  and  named 
as  assignee  of  the  same  property  under  a  general  assignment,  which 
was  set  aside  for  fraud,  and  who  would  have  to  account  to  himself, 
has  been  declared  ineligible  for  receiver.®^  A  statute  prohibiting  the 
appointment  of  any  "  party  or  attorney,  or  other  person  interested 
in  an  action,"  as  receiver,  was  held  not  violated  by  appointing  one 
who  had  formerly  been  the  receiver  under  an  order  which  had  been 
vacated.®* 

That  one  has  an  interest  in  the  business  of  the  defendant  corpora- 
tion has  been  declared  not  only  to  be  no  objection  to  his  appoint- 
ment as  receiver  of  the  corporation,  but,  on  the  other  hand,  a  strong 
recommendation.®*  It  is  only  under  unusual  circumstances  that  the 
principal  manager  of  an  insolvent  company,  can,  with  propriety,  be 
made  its  receiver,  and  such  an  appointment  should  never  be  made 
where  his  personal  interest  may  conflict  with  those  of  the  creditors.®* 
A  creditor  of  a  party  whose  property  is  in  the  hands  of  a  receiver, 
or  an  agent,  attorney  or  representative  of  the  defendant,  should 
not  be  appointed  receiver.®*  It  has  been  declared  that  it  is  not  to 
be  assumed  that  a  stockholder  is  not  a  proper  person  for  the  re- 
ceivership of  a  corporation  simply  because  he  is  a  stockholder. 
Such  an  appointment  was  sustained  where  there  was  no  showing 
that  as  a  stockholder  he  had  taken  part  in  the  management  of  the 

"Attorney-General  v.  Gee,  2  Ves.  &  ^OEichberg  v.  Wickham,  21  N.  Y.  S, 

Bea.  208.  647. 

'•Wood  V.  Oregon  Development  Co.  **  Robinson  v.  Dickey,  143  Ind.  214, 

55  Fed.  R.  901.  42  N.  E.  R.  638. 

^  Etowah  Mining  Co.  v.  Wills  Val-  82  Bo3me  v.  Brewery  Pottery  Co.  83 

ley  Mining  &  Mfg.  Co.  106  Ala.  492^  Fed.  R.  391. 

17  So.  R  522.  «« In  re  Premier  Cycle  Mfg.  Co.   70 

™  Chamberlain  v.  Grccnleaf,  4  Abb.  Conn.  473,  39  Atl.  R.  800. 

N.  C.  92.  ®*Gyser  Mining  Co.  v.  Bank  of  Salt 

™  Farmers'   Loan   &   Trust    Co.    v.  Lake,  16  Utah,  163,  51  Pac  R.  151. 
ape  Fear  &  Yadkin  Valley  Railroad 
Co.  63  Fed.  R.  675. 
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corporation,  and  was  not  one  of  its  officers."    The  appointing  court 
is  vested  with  some  discretion  in  the  selection  of  a  person  for  re- 
ceiver, and  such  discretion  will  not  be  disturbed  unless  it  be  mani- 
fest that  an  error  has  been  committed.®"    A  member  of  a  firm  of 
counsel  representing  the  complainant  in  a  receivership  proceeding*, 
should  not  be  appointed  receiver.®^    A  stockholder  may  avoid  the 
objection  to  his  ineligibility  as  receiver  of  the  corporation  by  trans- 
ferring his  stock  before  appointment.®*    That  one  is  a  party  to  a 
proceeding  for  the  appointment  of  a  receiver  will  not  of  necessity 
disqualify  him  for  such  appointment.®® 

The  appointment  of  a  director  or  stockholder  as  receiver  of  a 
corporation  is  not  to  be  sanctioned  when  he  is  a  complainant  and 
praying  for  a  receiver  for  the  corporation.®^     A  receiver  who  ad- 
vanced money  from  his  private  funds  to  redeem  the  estate  from  a 
tax  sale  which  was  about  to  beccwne  absolute,  was  declared  not  to 
be  disqualified  to  further  act  as  receiver  because  of  the  liability 
of  the  estate  to  him.®^     An  appellate  court  refused  to  interfere 
with  the  appointment  of  a  judgment  creditor  and  stockholder  of  a 
corporation  as  its  receiver,  for  the  reason  that  it  was  not  shown 
that  some  overwhelming  objection  existed  as  to  the  propriety  of  the 
appointment.®* 

It  is  no  objection  to  one  appointed  as  ancillary  receiver  that  he 
is  not  a  resident  of  the  state  where  the  appointment  is  made.®* 
That  one  of  the  creditors  of  the  defendant  corporation  is  a  stock- 
holder, director  and  president  of  the  company,  has  been  declared 
to  be  no  objection  to  the  appointment  of  such  person  as  receiver  of 
the  corporation.®* 

A  statute  prohibiting  the  appointment  as  receiver  of  any  party 
interested  in  the  action  has  been  declared  to  apply  to  an  assignee 
filing  an  interplea  in  the  suit  attacking  the  assigned  property.  But 
where  such  interested  party  acted  with  the  consent  of  all  parties, 
has  executed  the  trust  and  sold  the  property,  and  no  right  has  been 


^  McGilliard  v.  Donaldsonville 
Foundry  &  Machine  Works,  104  La. 
544,  29  So.   R.  254. 

««Id. 

^  State  Trust  Company  v.  National 
Land  Improvement  Mfg.  Co.  72  Fed. 

R.575. 

^  People  ex  rel.  v.  Illinois  B.  &  L. 
Association,  56  111.  App.  642. 

»Id. 

•0  Mercantile  Trust  &  Deposit  Co.  v. 


Florence  Water  Co.  iii  Ala.  119,  19 
So.  R.  17. 

w  Roby  V.  Title  Guarantee  &  Trust 
Company,  166  111.  336,  46  N.  £.  R. 
Ilia 

••G)rpsum  Plaster  &  Stucco  Com- 
pany V.  Circuit  Judge,  105  Miss.  497. 

®5  Boyne  v.  Brewery  Pottery  Cc.  82 
Fed.  R.  391. 

^  Barker  v.  Lillibridge,  117  Mick 
32s,  75  N.  W.  R.  886. 


§48.] 


OF   ELIGIBILITY   IN   GENERAL. 


7^ 


prejudiced,  his  appointment  and  his  action  thereunder  will  not  be 
disturbed  *  One  appointed  as  receiver  should  be  capable,  honest, 
impartial  and  without  personal  interests  to  serve.^  A  charge  that 
one  appointed  as  receiver  is  not  a  proper  person,  should  be  made 
to  the  appointing  cotut ;  it  cannot  be  set  up  as  a  warrant  for  inter- 
fering with  the  possession  of  the  receiver  and  his  control  over  the 
property.*^  The  propriety  of  the  appointment  of  a  person  as  re- 
ceiver, because  of  his  interest  in  the  matter  at  issue,  may  be  ques- 
tioned on  appeal."  Under  some  conditions  an  interested  party  may 
with  .propriety  be  appointed  receiver."*  That  one  of  the  creditors 
of  the  defendant  corporation  is  a  stockholder  and  president  of  the 
company  appointed  receiver,  is  no  objection  to  the  appointment* 
Excepting  ancillary  receivers  one  should  not  be  appointed  to  the 
position  who  resides  outside  of  the  district  which  constitutes  the 
territorial  jurisdiction  of  the  court.  A  receiver  should  be  in  close 
touch  with  the  court  and  should  be  entirely  disinterested.^  The 
eligibility  of  one  acting  as  receiver  cannot  be  questioned  in  an 
action  instituted  by  him  to  recover  a  debt  due  the  insolvent  debtor, 
or  in  any  collateral  action.' 


•Tait  V.  Carey,  3  Ind.  Tcr.  765,  49 
S.  W.  R.  50L 

^Farmers'  Loan  &  Trust  G>.  v. 
Northern  Pacific  R.  R.  Co.,  Eastern 
District  of  Wisconsin.  Not  reported. 
See  f  34. 

'^  Missouri  Pac.  R.  R.  Co.  v.  Love, 
61  Kans.  433f  59  Pac  R.  1072. 


•8  Iroquois  Furnace  Co.  v.  Kimt>arky 
8s  111.  App.  399. 
»Id. 

1  Barker  v.  Lillibridge,  117  Mich. 
325,  75  N.  W.  R.  886. 

2  Watson  V.  Bettman,  28  Fed.  R.  825. 

3  Metropolitan  National  Bank  v. 
Commercial  State  Bank,  104  Iowa, 
682,  74  N.  W.  R.  26. 
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I. 

The  Principles  Attending  the  Appointment  of  Receivers. 

Section  49.  The  Principles  Attending  the  Appointment  —  Cau- 
tion—  Discretion  —  Statutory  Proceedings. —  A  receivership  pro- 
ceeding is  an  extraordinary  remedy,  and  of  such  a  harsh  nature  as  to 
have  been  frequently  denominated  by  the  courts  a  drastic  measure. 
It  is  necessary  to  its  usefulness  and  value  that  the  remedy  be  granted 
peremptorily  and  without  a  full  hearing  upon  the  merits  of  the 
controversy. 

It  follows  logically  and  necessarily  that  the  proceeding  cannot  be 
successfully  invoked  when  another  adequate  remedy  exists.^ 

The  power  to  appoint  a  receiver  and  sequestrate  property  will 
be  exercised  with  circumspectness  and  caution.  There  can  be  re- 
sort to  the  remedy  only  in  "  extreme  cases/'  as  the  courts  put  it» 
and  where  it  clearly  appears  that,  without  it,  the  complainant  will 
sustain  irreparable  loss,  and  when  it  alone  will  prevent  "  manifest 
wrong  imminently  impending,"  and  "  only  in  cases  of  pressing  ap- 
parent necessity." 

^  City  National  Bank  v.  Dunham,  18  33  S.  R  R.  775 ;  Waples  Platter  Co.  v. 

Tex.  Civ.  App.  184,  44  S.  W.  R.  605 ;  Mitchell,  35  S.  W.  R.  200.     If  an  in- 

Bash  V.  Mattox,  no  Ga.  472,  35  S.  E.  junction  will  serve  the  purpose  a  re- 

R.  640;  Meyer  v.  Thomas,  30  So.  R.  cdver  will  not  be  appointed.     Schack 

39;  Stephens  v.  Kaga,  141   Ind.  523,  v.  McKcy,  97  111.  App.  46a 
41  N.  £.  R.  930;  Wilson  v.  Maddox, 
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It  should  appear  that  the  plaintiff  is  quite  clearly  entitled  to  th 
interest  he  claims  in  the  property  for  which  a  receiver  is  asked 
Although  that  interest  need  not  be  conclusively  shown  to  exist,  ye 
the  facts  and  proof  in  support  of  it  ought  to  tend  strongly  to  estab 
lish  it.  The  averments  ought  to  be  positive,  certain  and  consisteni 
both  as  to  the  interests  of  the  plaintiff  in  the  property,  and  the  cir- 
cumstances of  peril  which  invoke  the  remedy.  The  truth  of  the 
allegations  upon  which  the  relief  depends  must  be  established  with 
reasonable  certainty- 

In  determining  the  application  the  court  will  look  to  present  con- 
ditions and  what  may  be  done  in  the  future,  rather  than  to  what 
has  been  done  in  the  past.  Receivers  are  not  appointed  to  punish 
past  dereliction  of  duty  or  because  of  past  dangers.^  "  Judicial  au- 
thority to  deal  with  property  by  means  of  a  receiver  is  not  unlimited 
or  absolute."* 

The  power  to  appoint  a  receiver  is  generally  called  into  exercise 
to  prevent  fraud,  save  the  subject  of  litigation  from  material  injury^ 
or  rescue  it  from  threatened  destruction,  and  to  secure  the  rights  of 
the  complainant.     In  considering  the  appointment  of  a  temporary 
receiver  the  court  does  not  finally  settle  the  questions  raised  by  the 
pleadings,    or    the    rights    of    the    parties,    and    it    is    a    sound 
rule,    which   should   be   observed,    that   the   court    should   deter- 
mine whether  it  is  probable  that  on  a  final  hearing  of  the  case 
the  allegations  of  the  bill  will  be  supported  by  competent  and  suffi- 
cient proofs,  and  whether  the  character  and  situation  of  the  projH 
erty  are  such  that  it  should  be  taken  into  the  judicial  custody  in  the 
meantime  for  the  protection  of  the  rights  of  all  parties  concerned. 
If,  upon  a  careful  consideration  of  the  moving  papers,  there  is  a 
strong  probability  of  ultimate  recovery,  and  the  character  of  the 
property  is  such  that  it  may  deteriorate  in  value  or  be  liable  to  be 
lost  to  the  plaintiff  before  a  full  and  final  investigation  of  the  is- 
sues, the  right  and  duty  of  the  court  to  appoint  a  receiver  is  clear. 
The  converse  of  this  proposition  must  be  true:  that  if  a  recovery 
on  final  hearing  seems  doubtful,  or  if  it  is  probable  that  the  prop- 
erty in  controversy  will  not  suffer  deterioration  in  value  pending 
the  hearing  of  the  case,  or  that  the  interests  of  the  plaintiff  will  not 
be  jeopardized ;  or  if  the  defendants  have  been  in  undisturbed  pos- 
session of  the  property  for  a  number  of  years  under  an  apparently 
good  title,  and  are  solvent,  then  a  receiver  should  not  be  appointed.* 

2  Craven   Steel   Mfg.   Co.  v.   Whit-  ^  Kcllcy   v.   Boettchcr,   89  Fed.  R. 

man- Barnes  Mfg.  Co.  62  111.  App.  313.  125.      Also    Wilkinson  v.  Dobbic,  12 

8  St.  Louis,  K.  &  S.  R.  Co.  v.  Wear,  Blatchf.  298 ;  Owen  v.  Roman,  3  Mac 

135  Mo.  230,  36  S.  W.  R.  357.  &  G.  378;  Waeber  v.  Rosenstcin,  39 
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The  application  for  the  appointment  of  a  receiver  is  always  ad- 
dressed to  the  sotind  discretion  of  the  court.  The  appointment  is 
not  a  matter  of  right  The  power  to  appoint  a  receiver  is  a  discre- 
tionary cme,  to  be  exercised  with  great  circumspection.  The  dis- 
cretion is  not  arbitrary  or  absolute,  but  sound  and  judicial.  It  is 
not  to  be  too  strictly  limited,  or  too  lightly  and  freely  used.* 


N.  Y.  S.  593,  6  App.  Div.  447.  It  has 
been  said  that  it  will  be  sufficient  to 
justify  the  appointment  of  a  receiver 
if  it  reasonably  appears  that  the  plain* 
tiff  will  prevail  in  the  litigation. 
Houston  Cemetery  Co.  v.  Drew,  13 
ToL  Civ.  App.  536,  36  S.  W.  R.  8q2. 

*T1ie  following  cases  support  and 
elaborate  the  principles  announced  in 
the  text:  Cincinnati,  Sandusky  & 
Geveland  Railroad  Co.  v.  Sloan,  31 
Ohio  St  I ;  Crawford  v.  Rose,  39  Ga. 
44;  Conwell  V.  Lowrance,  46  Kans.  83 ; 
Davis  V.  United  States  Electric  Power 
k  Light  Co.  77  Md.  35,  25  Atl.  R.  982 ; 
Mays  V.  Rose,  Freeman  (Miss.)  703; 
Whitehead  v.  Wooten,  43  Miss.  523; 
Hairup  v.  Winslet,  37  Ga.  655 ;  Crane 
V.  McCoy,  I  Bond,  422 ;  Fluker  v.  Em- 
poria City  Railway  Co.  48  Kans.  577, 
30  Pac  R.  18;  Fort  Payne  Furnace 
Co.  V.  Fort  Payne  Coal  &  Iron  Co. 
96  Ala.  472;  Briarfiejd  Iron  Works 
Ca  V.  Foster,  54  Ala.  622;  Grevill  v. 
Fleming,  2  Jo.  &  Lat.  33s;  Jcnks  v. 
Horton,  96  Mich.  13,  55  N.  W.  R.  372 ; 
Norris  V.  Lake,  89  Va.  513,  16  S.  E.  R. 
663;  Ruffner  v.  Mairs,  38  W.  Va.  655; 
State  of  Maryland  v.  Northern  Central 
Railway  Ca  18  Md.  193;  Tamlin  v. 
Vanhom,  77  Ga.  315,  3  S.  E.  R.  264; 
Baker  v.  Administrator  of  Backus,  32 
HI  79;  Sage  v.  Memphis  &  Little  Rock 
Railroad  Co.  125  U.  S.  661 ;  Semple  v. 
Flynn,  10  Atl.  R.  177 ;  Jones  v.  Smith, 
40  Fed.  R.  314;  Rapp  v.  Roehling,  122 
Ind.  255,  23  N.  E.  R.  68;  Beaumont 
V.  Beaumont,  166  Pa.  St  615,  37  Atl. 
R-  336;  Corbin  v.  Thompson,  141  Ind. 
128,  40  N.  R  R.  533;  Oripnal  Vienna 
Bakery,  Coffee  &  Natatorium  Co.  v. 
Hdssler,  50  111.   App.  406;  Cahn  ▼. 


Johnson,  12  Tex.  Civ.  App.  304,  33 
S.  W.  R.  1000;  Baltimore  &  Ohio 
Railroad  Co.  v.  Cannon,  72  Md.  493, 
20  Atl.  R.  123;  Moritz  v.  Miller,  87 
Ala.  331,  6  So.  R.  269;  Chadron  Bank- 
ing Co.  V.  Mahoney,  43  Neb.  214,  61 
N.  W.  R.  594;  Pearce  v.  Jennings,  94 
Ala.  524;  Childress  v.  State  Trust  Co., 
32  S.  W.  R.  330  (Tex.  Civ.  App.)  ; 
Wilkinson  v,  Markert,  65  N.  J.  Eq. 
S18,  47  Atl.  R.  488;  Hickey  v.  Parrot 
Silver  &  Copper  Co.  25  Mont  164,  64 
Pac  R.  330. 

"The  power  of  the  court  to  appoint 
a  receiver  must  be  exercised  with  gi  rat 
caution,  and  with  due  regard  to  the 
rights  and  interests  of  all  parties  in- 
terested in  the  property.  It  is  not  to 
be  allowed  when  other  adequate  rem- 
edy exists."  Conwell  v.  Lowrance,  46 
Kans.  83. 

"The  application  for  the  appoint- 
ment of  a  receiver  is  always  addressed 
to  the  sound  discretion  of  the  court 
to  which  it  is  made.  As  a  general 
rule,  such  appointment  will  be  made  in 
all  cases  where  the  interests  of  parties 
seem  to  require  it"  Crane  v.  McCoy, 
I  Bond,  422. 

"  The  power  of  appointing  a  receiver 
is  a  discretionary  one,  to  be  exercised 
with  great  circumspection,  and  only  in 
cases  where  there  is  fraud,  spoliation 
or  imminent  danger  of  4he  loss  of  the 
property  if  the  immediate  possession 
should  not  be  taken  by  the  court;  and 
such  facts  must  be  clearly  proved." 
Davis  v.  United  States  Electric  Power 
&  Light  Co.  77  Md.  35»  25  Atl.  R. 
982. 

"  The  power  of  a  court  to  appoint  a 
receiver  must  be  exercised  with  great 
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In  determining  an  application  for  a  receiver  the  averments 
both  the  bill  and  the  answer  will  be  considered.*    Where  there 


care  and  the  utmost  caution,  and  with 
a  due  regard  for  the  interests  as  well 
as  the  legal  rights  of  all  parties  shar- 
ing in  the  property."  The  appoint- 
ment of  a  receiver  "  is  a  matter  rest- 
ing largely  in  the  discretion  of  the 
court."  Fluker  v.  Emporia  City  Rail- 
way G>.  48  Kans.  577,  36  Pac.  R,  18. 
"  The  power  to  appoint  receivers  is, 
in  all  casesi  exercised  with  great  cau- 
tion. There  must  be  a  legal  or  equi- 
table right  reasonably  clear  and  free 
from  doubt,  attended  with  danger  of 
loss."  Fort  Payne  Furnace  Co.  v. 
Fort  Payne  Coal  &  Iron  Co.  96  Ala. 

472,  477. 

"  The  authority  ♦  ♦  *  to  appoint 
receivers  should  be  used  by  a  chancel- 
lor with  great  circumspection.  Prop- 
erty is  not  taken  from  a  party  in  pos- 
session, claiming  in  good  faith  the 
right  to  it,  before  judgments  in  actions 
at  law,  without  first  exacting  from 
him  at  whose  suit  it  is  done  ample 
security  for  the  protection  of  his  ad- 
versary against  injury.  Neither  a  writ 
in  detinue,  nor  a  writ  of  attachment 
for  the  seizure  of  property,  can  be  ob- 
tained until  the  person  suing  it  out 
shall  execute  an  adequate  bond,  with 
good  sureties,  for  the  indemnification 
of  the  defendant  against  all  loss  he 
may  thereby  unjustly  sustain.  In 
courts  of  equity  writs  of  injunction 
and  equitable  attachment  are  allowed 
only  upon  like  conditions.  *  *  ♦ 
And  whenever  either  of  these  writs 
will  afford  all  needed  protection  to 
rights  asserted  by  the  plaintiff  in  a 
court  of  equity,  and  these  rights  arc 
disputed,  it  should  rarely  appoint  a  re- 
ceiver to  take  the  property  from  the 
defendant;  receivers  being  appointed 
ordinarily,  without  indemnifying  bonds 
being  required  of  those  procuring  the 
appointment    to   be    made,    and    only 


upon  the  bond  of  the  receiver  witl^ 
sureties  for  his  fidelity  as  such.  Th^r^ 
has  been,  indeed,  too  much  facility 
the  part  of  chancellors  and  regis! 
in  tiie  exercise  of  this  authority." 
Briarfield  Iron  Works  Co.  v.  Foster, 
54  Ala.  622,  623. 

"  The  appointment  of  a  receiver  is   3. 
harsh  proceeding,  and  should  be   re- 
sorted   to    only    in    extreme    cases." 
Jenks  V.  Horton,  96  Mich.   13,  55    JM. 
W.  R.  372. 

"  The  appointment  of  a  receiver    is 
not  a  matter  of  right,  but  of  discre> 
tion,  to  be  governed  by  the  circum- 
stances of  the  case,  one  of  which  cir- 
cumstances  is   the  probability   of   the 
plaintiff  being  ultimately  entitled  to  a. 
decree.     It  is,  moreover,  a  power  al- 
ways to  be  exercised  with  caution,  and 
never  excepting  in  a  strong  case.    The 
general    rule    is    to    refuse    an    inter- 
locutory   application    for    a    receiver, 
unless   the   plaintiff  presents   at   least 
a  prima  facie  case,  and  the  court   is 
satisfied  that  there  is  imminent  danger 
of  loss."    Norris  v.  Lake,  89  Va.  513, 
16  S.  E.  R.  663. 

"The  exercise  of  the  extraordinary 
power  of  a  chancellor  in  appointing  a 


receiver 


4(       *       4( 


is  an  exceedingly 
delicate  and  responsible  duty,  to  be 
discharged  by  the  court  with  the  ut- 
most caution  and  only  under  such 
special  or  peculiar  circumstances  as 
demands  summary  relief.  It  is  a 
measure  whose  effect  at  least  is  to  de- 
prive a  defendant  of  possession  of  his 
property  before  a  final  judgment  or 
decree  is  heard  by  the  court  determin- 
ing the  rights  of  the  parties.  And 
since  it  is  a  serious  interference  with' 
the  rights  of  a  citizen  without  the 
verification  of  a  judgment  and  before 
a  regular  hearing,  it  should  only  be 
granted  for  the  prevention  of  manifest 


•Heflcbower  v.  Buch,  64  Md.  15,  20  Atl.  R.  991. 
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nothing  more  for  the  consideration  of  the  court  than  the  bill  and 
answer,  both  verified,  and  the  answer  meets  every  material  aver- 


wroDg  and  injury.  The  principal 
grounds  upon  which  courts  of  equity 
grant  their  extraordinary  aid  by  the 
appointment  of  receivers  pendente  Hie 
are,  that  the  person  seeking  the  relief 
has  shown  at  least  a  probable  interest 
in  the  property,  and  that  there  is  dan- 
ger of  its  being  lost  unless  a  receiver 
is  allowed;  the  element  of  danger 
being  an  important  consideration  in 
the  case.  A  remote  or  past  danger 
will  not  suffice  as  a  ground  for  the  re- 
lief, but  there  must  be  a  well-grounded 
apprehension  of  immediate  injury. 
The  court  will  not  act  upon  a  possible 
danger  only.  The  danger  must  be 
great  and  imminent  and  demanding 
immediate  relief.  *  *  *  It  is  the 
duty  of  the  court  in  passing  upon  a 
motion  for  an  injunction  or  the  ap- 
pointment of  a  receiver,  to  consider 
the  consequences  of  such  action  upon 
both  parties;  and  it  ought  not  to  in- 
terpose unless  it  is  satisfied  that  the 
property  is  being  mismanaged  and  in 
danger  of  being  lost,  or  that  it  is  in 
the  possession  of  an  insolvent  or  unfit 
trustee:"  Lancaster  v.  Asheville  Street 
Railway  G>.  90  Fed.  R.  129. 

"Courts  of  equity  do  not  lightly 
appoint  receivers  to  take  property  out 
of  possession  of  any  party."  Nevada 
Sierra  Oil  Co.  v.  Home  Oil  Co.  98 
Fed.  R.  673. 

"  This  case  brings  to  the  court  three 
essential  conditions,  compliance  with 
which  is  necessary  to  justify  the  ap- 
pointment of  a  receiver  as  now  asked 
for:  First,  that  the  case  be  fairly 
within  the  jurisdiction  of  the  court, 
having  in  view  both  the  limited  juris- 
•diction  of  federal  tribunals  and  the 
tme  nature  of  proceedings  in  equity; 
second,  that  some  proper  final  relief  in 
equity  be  asked  for  in  the  bill  which 
win  justify  the  court  in  proceeding 
with  the  case ;  and,  third,  that  the  cir- 


cumstances calling  for  a  receiver  be  of 
a  clear  and  urgent  character."  Hutchin- 
son V.  American  Palace  Car  Co.  104 
Fed.  R.  182. 

Where  the  appointment  of  a  receiver 
was  sought  there  must  be  shown  a 
legal  or  equitable  right  reasonably 
clear  and  free  from  doubt,  attendant 
with  danger  of  loss.  "The  duties  of 
a  court,  however,  in  the  exercise  of 
this  power,  are  exceedingly  delicate 
and  should  be  exercised  with  great 
caution,  lest  in  the  effort  to  protect 
the  subject  of  the  litigation  the  prop- 
erty would  be  illegally  taken  from  one 
rightfully  in  possession  and  his  rights 
and  interests  be  sacrificed  without  any 
redress  whatever."  Heinze  v.  Klein- 
schmidt,  25  Mont.  89,  63  Pac.  R.  927. 

"  The  power  to  appoint  a  receiver  is 
most  usually  called  into  action  either 
to  prevent  fraud,  save  the  subject  of 
litigation  from  material  injury,  or 
rescue  it  from  threatened  destruction." 
Baker  v.  Administrator  of  Backus,  32 
111.  79. 

"  Where  the  rights  of  the  plaintiff 
can  be  secured  by  some  other  measure 
less  harsh  than  that  of  the  appoint- 
ment or  continuance  of  a  receiver, 
such  other  course  must  be  pursued." 
Jones  V.  Smith,  40  Fed.  R.  314, 

"  The  appointment  of  a  receiver 
rests  in  the  sound  discretion  of  the 
court,  and  in  exercising  such  discre- 
tion it  is  governed  by  a  view  of  the 
whole  circumstances  of  the  case.  No 
positive  or  unvarying  rule  can  be  laid 
down  as  applicable  to  all  cases.  If 
there  be  no  danger  to  the  property, 
and  nothing  to  show  the  necessity  or 
expediency  of  appointing  a  receiver, 
none  should  be  appointed."  Beaumont 
v.  Beaumont,  166  Pa.  St.  615. 

When  by  statute  the  appointment  of 
a  receiver  is  authorized  under  certain 
conditions,  it  is  within  the  sound  dis- 
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ment  in  the  bill,  the  application  will  be  denied,  because  the  ans\ir 
overcomes  the  equities  of  the  bill.''    This  is  but  the  application 


cretion  of  the  court  to  make  the  ap- 
pointment. Woodward  v.  Woodward 
(Ky.  Ct  App.),  31  S.  W.  R.  734- 

"  The  power  of  a  court  to  appoint 
receivers  is  one  of  the  highest  and 
most  unusual  character  vested  in 
courts  of  chancery,  and  is  never  exer- 
cised only  where  justice  would  in  all 
probability  be  defeated  by  withholding 
it."  Corbin  v.  Thompson,  141  Ind. 
128,  40  N.  E.  R-  533. 

"  Courts  do  not  appoint  receivers  as 
a  punishment  for  past  dereliction  nor 
because  of  past  dangers.  Receivers 
are  appointed  because  of  present  con- 
ditions and  well-founded  apprehensions 
as  to  the  future.  Past  conduct  and 
past  conditions  may  be  taken  into  con- 
sideration in  determining  what  the 
present  situation  is  and  the  future  will 
be,  but  a  receiver  will  not  be  appointed 
because  of  things  done  or  attempted 
at  a  past  time,  when  the  present  situa- 
tion and  the  prospects  for  the  future 
are  not  such  as  to  warrant  taking  the 
control  of  the  property  out  of  the 
hands  of  its  owners."  Original  Vienna 
Bakery,  Coffee  &  Natatorium  Co.  v. 
Heissler,  50  111.  App.  406.  There  must 
be  a  present  existing  cause  for  the  ap- 
pointment of  a  receiver.  Chadron 
Banking  Co.  v.  Mahoncy,  43  Neb.  214; 
Kean  v.  Kolt,  5  N.  J.  Eq.  365. 

*As  a  general  rule  a  receiver  should 
not  be  appointed  unless  the  court  is 
able  to  see  some  resultant  benefit  to 
the  party  seeking  the  relief,  not  other- 
wise obtainable,  or  that  some  injury, 
not  otherwise  avoidable,  will  ensue 
from  the  refusal ;  and  only  when  neces- 
sity is  shown."  A  receiver  will  not  be 
appointed  if  there  be  any  other  safe  or 


expedient  remedy.   Pearce  v.  Jennin^: 
SH  Ala.  524,  10  So.  R.  511. 

**  The  existence  of  an  adequate 
edy  at  law  is  always  a  bar  to  the 
pointment   of   a   receiver."      Cohn    v. 
Johnson,  33  S.  W.  R.  looa 

"  It  has  been  said  that  the  exercise 
of  the  power   to  appoint   a    receiver 
pendente  lite  is  one  of  the  most  re- 
sponsible   duties    which    a    court    o£ 
equity  is  called  on  to  perform,  as  its 
effect  is  to  deprive  the  defendant  of 
his  possession  before  a  final    decree,, 
which  may  work  great,  and  even  irre- 
parable injury.    ♦    ♦    *    The  appoint- 
ment rests  largely  in  the  discretion  of 
the   court;    not   an   arbitrary    or    ca- 
pricious, but  a  judicial  discretion,  con- 
trolled by  a  consideration  of  the  cir- 
cumstances   of    each    case;    and    the 
power  should  be  exercised  with  great 
caution    and    circumspection.      Actual 
fraud  or  imminent  danger  is  not,  in 
all  cases,  essential  to  the  exercise  of 
the  power.    There  should,  however,  be 
a  concurrence  of  two  grounds:  a  rea- 
sonable probability  of  success  on  the 
part  of  the  complainant,  and  that  the 
subject-matter    in    controversy   is    in 
danger.    The  remedy  is  preventive  in 
its  nature,  and  its  purpose  is  the  pres- 
ervation of  the  subject-matter  of  liti- 
gation, for  the  benefit  of  all  the  parties 
in  interest,  until  their  rights  can  be 
finally  adjudicated.    It  does  not  affect 
the  title,  nor  establish  the  rights  of 
the  parties.    Such  being  the  nature  of 
the  remedy,  the  appointment  of  a  re- 
ceiver is   authorized   when  the  party 
seeking  the  appointment  shows,  ^rimo 
facie,    a    title    reasonably    free   from 
doubt,  or  a  lien  upon  the  subject-mat- 


7  Crombie  v.  Order  of  Solon,  157  Pa.  tonio  &  Gulf  Shore  Railroad  Co.  t. 

St.  588,  27  Atl.  R.  710;  White  House  Davis  (Tex.  Civ.  App.),  30  S.  W.  R. 

V.  Point  Defiance,  Tacoma  &  Edison  693. 
Railway  Co.  9  Wash.  558;  San  An- 
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the  elementary  rule  imposing  on  the  plaintiff  the  burden  of  proof, 
and  the  enforcement  of  the  principle  that  a  receiver  will  be  ap- 
pointed only  when  the  circumstances  which  invoke  the  remedy  are 
dearly,  though  not  conclusively,  shown  to  exist. 

In  a  proceeding  seeking  the  appointment  of  a  receiver  founded 
on  statute,  which  provides  for  receivers  in  cases  not  within  the 
inherent  power  of  courts  of  equity,  the  statute  will  be  strictly 
construed,  and  the  allegations  and  proofs  must  clearly  bring  the  pro- 
ceeding within  the  legislative  enactment,  and  the  power  by  it  ex- 
pressly conferred,  or  necessary  to  the  effective  exercise  of  such 
power.    The  statutory  provisions  must  be  strictly  followed,®  they 


ter  of  controversy,  to  which  he  has  a 
right  to  resort  for  the  satisfaction  of 
his  claim,  and  that  it  is  in  danger  of 
loss  from  waste,  misconduct,  or  in- 
solvency, if  the  defendant  is  permitted 
to  retain  the  possession.  Notice  of 
the  application  for  the  appointment, 
and  the  officer  to  whom  it  will  be  per- 
mitted, must  be  given,  or  a  good 
reason  shown  for  the  failure  to  give 
the  same."  Ashurst  v.  Lehman,  86 
Ala,  370,  5  So.  R.  45i. 

When  fraud  in  a  conveyance  is  re- 
lied upon  in  an  application  for  a  re- 
ceiver, the  question  whether  the  deed 
is  fraudulent  belongs  to  the  final  hear- 
ing of  the  cause,  and  the  alleged  fraud 
will  only  be  considered  on  the  motion 
for  a  receiver  as  showing  grounds  for 
protecting  the  fund  pendente  lite. 
Rheinstein  v.  Bixby,  92  N.  C.  307. 

In  appointing  a  temporary  receiver 
tibe  final  rights  of  the  parties  are  not 
adjudicated.  Forsaith  Machine  Co.  v. 
Hope  Mills  Lumber  Co.  109  N.  C.  576, 
13  S.  R  R.  869;  Bank  of  Florence  v. 
United  States  Savings  &  Loan  Co. 
(Ala.)  16  So.  R.  no. 

"When  an  application  is  made  for 
the  appointment  of  a  receiver  the 
primary  inquiry  is  whether  there  is 
shown  a  reasonable  probability  that 
the  plaintiff  seeking  the  appointment 
will  ultimately  succeed  in  obtaining 
the  general  relief  sought  by  the  suit 
If  ultimate  success  is  a  matter  of  grave 


doubt,  or  if  ♦  ♦  ♦  it  be  clear  that 
the  general  relief  sought  cannot  be  ob- 
tained, the  appointment  ought  not  to 
be  made.  It  is  true,  as  a  general  rule, 
that,  in  making  or  refusing  the  ap- 
pointment of  a  receiver  the  court  will 
not  forestall  or  anticipate  the  decision 
which  may  be  made  on  final  hearing. 
This  is  true  when  a  case  is  presented 
upon  which  there  is  a  reasonable  prob- 
ability the  plaintiff  may  ultimately  ob- 
tain relief.  In  such  cases  the  pleadings 
may  not  be  drawn  with  technical  ac- 
curacy. The  bill  may  be  subject  to 
demurrer  for  the  want  of  proper  par- 
ties, or  because  of  defects  of  form  or 
the  absence  of  substantial  allegations 
—  insufficiencies  curable  by  amend- 
ment. These  insufficiencies,  of  them- 
selves, do  not  form  an  impediment  to 
the  appointment  of  a  receiver,  if  a  case 
be  made  by  a  party  having  interests  to 
be  protected  and  preserved  entitling 
him  to  the  general  relief  which  is 
prayed."  Bank  of  Florence  v.  United 
States  Savings  &  Loan  Co.  104  Ala. 
294,  16  So.  R.  no. 

®  Lewis,  in  re,  52  Kans.  660,  35  Pac. 
R.  287 ;  Vanderbilt  v.  Central  Railroad 
of  New  Jersey,  43  N.  J.Eq.669;  Cham- 
berlain v.  Rochester  Seamless  Paper 
Vessel  Co.  7  Hun,  557;  Von  Glahn  v. 
DeRosset,  81  N.  C.  467;  Mercantile 
Trust  Co.  V.  ^tna  Iron  Works,  4 
Ohio  Cir.  Ct.  579;  Thompson  v.  Gree- 
ley, 107  Mo.  577,  17  S.  W.  R.  963;  In 
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being  in  derogation  of  the  common  law.  There  must,  of  course,  Im 
a  cause  pending,  and  the  remedy  by  appointment  of  a  receiver  can 
be  successfully  invoked  only  by  one  having  some  interest  in  the 
property  against  which  the  proceeding  is  directed.*  It  is  a  self- 
evident  proposition  that  if,  for  any  reason,  thtf  court  cannot  grant 
the  applicant  any  ultimate  relief  it  has  no  power  to  appoint  a  re- 
ceiver ;  for  the  appointment  is  incident  and  auxiliary  to  the  suit  in 
which  ultimate  relief  can  be  granted.*^ 

The  appointment  of  a  receiver  may  be  made  upon  conditions  im- 
posed on  the  applicant.     This  is  particularly  true  in  receivership 
proceedings  against  railways,  in  the  chapter  upon  which  the  ques- 
tion is  considered.    A  court  may  appoint  a  receiver  on  its  own  mo- 
tion, and  even  when  the  petition  contains  no  prayer  for  such  a 
remedy."    The  appointment  of  a  receiver  is  complete  on  the  entry 
of  the  order  of  appointment,  although  he  cannot  take  actual  posses- 
sion of  the  property  until  he  has  qualified  by  giving  bond  and  taking 
the  oath  of  office.^^    But  the  omission  of  the  latter  is  a  mere  irregu- 
larity which  would  not  affect  his  acts.*^ 

Section  50.  It  Should  Not  be  Used  to  Work  Injustice  or  to 
Injure  Third  Parties. —  It  should  not  be  used  where  its  exercise 


re  Lenox,  Corporation,  68  N.  Y.  S. 
103,  57  App.  Div.  512. 

When  by  statute  the  title  to  the 
property  did  not  vest  in  the  receiver 
until  after  he  had  qualified,  it  was  held 
that  he  did  not  Uke  the  title  at  the 
time  of  the  order  making  the  appoint- 
ment, as  he  would  at  common  law. 
Chamberlain  v.  Rochester  Seamless 
Paper  Vessel  Co.  7  Hun,  557. 

Statute  authorizing  appointment  of 
receiver  must  be  valid,  or  the  appoint- 
ment made  in  pursuance  of  it  will  be 
void.  Colwell  y.  Garfield  National 
Bank,  119  N.  Y.  408,  52  Am.  St  R. 
407. 

The  dissolution  of  a  corporation 
being  wholly  dependent  on  statute,  in 
such  a  proceeding,  where  the  legisla- 
tive enactment  authorized  the  appoint- 
ment of  a  receiver  only  after  final  de- 
cree declaring  the  corporation  dis- 
solved, it  was  declared  that  the  court 
had  no  power  to  appoint  a  receiver  by 
interlocutory  order.    Mercantile  Trust 


Co.  V.  TEXn^,  Iron  Works,  4  Ohio  Cir. 

ct.  579. 

A  statute  will  not  be  construed  so  as 
to  authorize  the  appointment  of  a  re- 
ceiver in  an  ordinary  action  at  law. 
Carter  v.  Hightower,  79  Tex.  135,  15 
S.  W.  R.  223. 

»  O'Mahoney  v.  Belmont,  62  N.  Y. 
133.  143 ;  Smith  V.  Wells,  20  How.  Pr. 
158.  In  a  contest  of  a  will  under  stat- 
ute defining  the  issue,  a  receiver  has 
been  refused.  Johnson  v.  Cochrane, 
^  N.  Y.  S.  287. 

i<>  People  ex  rel.  v.  Wcizley  (111.). 
49  N.  E.  R.  300;  Hopper  v.  Davies,70 
III.  App.  682. 

"  Elk  Fork  Oil  &  Gas  Co.  v.  Foster, 
99  Fed.  R.  495,  39  C.  C.  A.  615;  Mc- 
Garra  v.  Bank,  117  Ga.  556,  43  S.  E 
R.  987. 

^'/n  re  Hoagland,  Robinson  &  Co. 
92  N.  Y.  S.  435.  36  Misc.  R.  28. 

*8  American  Bank  v.  Cooper,  54  Me 
438. 


§§5^5^]       CONSENT   OF    PARTIES   TO   APPOINTMENT. 


8l 


would  produce  injustice  or  injury  to  private  rights."  Where  the 
granting  of  a  receiver  will  injuriously  affect  the  rights  of  third  per- 
sons not  parties  to  the  record,  which  have  intervened,  as  in  case  of 
innocent  purchasers  of  property  in  litigation,  the  appointment  will 
not  be  made,  it  being  settled  that  the  rights  of  such  purchasers  in 
good  faith  should  not  be  passed  upon  and  determined  in  so  sum- 
mary and  indirect  a  method  as  a  motion  for  an  order  to  give  posses- 
sion to  a  receiver.**  And  where  it  is  apparent  that  the  appointment 
of  a  receiver  will  cause  greater  injury  than  would  ensue  from  not 
interfering  with  its  present  possession,  or  if,  for  other  reasons,  the 
appointment  will  be  inexpedient  or  improper,  it  will  be  refused.*' 

Section  51.  Consent  of  Parties  to  Appointment  —  Acquiescence 

In- —  Consent  of  the  parties  before  the  court  will  not  avail  to  secure 
the  appointment  of  a  receiver  in  a  case  otherwise  improper,  or  if 
the  rights  of  other  persons  will  be  affected  adversely  or  put  in 
danger  of  violation.*^  Where  an  agreement  made  between  parties, 
interested  in  a  will  which  was  to  be'  admitted  to  probate,  provided 
for  the  collection  of  the  rents  and  income  of  the  real  estate  of  the 
testator  and  that  they  "  should  be  collected  as  the  court  shall  di- 
rect," it  was  held  subsequently,  in  a  partition  suit,  that  the  appoint- 
ment of  a  receiver  was  not  only  necessary,  but  that  it  entered  into 
the  expectation  of  the  parties  to  the  agreement.*®  Consent,  or  long 
acquiescence,  or  the  recognition  of  a  receiver  a  long  time  constitutes 
an  estq)pel  against  parties  questioning  the  legality  of  the  appoint- 
ment, where  the  court  had  jurisdiction  to  make  the  appointment.*^ 


o^\ 


action  52.  Necessity  of  a  Pending  Suit —  The  remedy  by  the 
pointment  of  a  receiver  is  purely  ancillary  and  auxiliary.  It  is  a 
provisional  and  incidental  remedy,  and  is  not  the  ultimate  object  of 
the  suit.^    It  has  been  the  universally  accepted  opinion,  with  but 


"Frick,  J.,  in  Speights  v.  Peters,  9 
Gill  474 ;  Lyle  v.  Commercial  National 
Bank,  93  Va.  487,  25  S.  E,  R.  547. 

^Levi  V,  Karrick,  13  Iowa,  344. 

wVose  V.  Reed,  i  Woods,  647. 

*^Whclplcy  V.  Erie  Railway  Co.  6 
Blatchf.  271;  Scott  V.  Hotchkiss,  115 
Cal  89,  47  Pac.  R.  415 ;  Hutchinson  v. 
Palace  Car  Co.  104  Fed.  R.  182; 
Browning  v.  Sire,  67  N.  Y.  S.  798,  56 
App.  Div.  399. 

**  Bowers  v.  Durant,  2  N.  Y.  State 
Reporter.  127  (N.  Y.  Sup.  Court,  1886), 

6 


1®  Brown  v.  Lake  Superior  Iron  Co. 
134  U.  S.  530;  Poste  V.  Dorr,  4  Edw. 
Ch.  412;  Dickerson  v.  Cass  County 
Bank,  64  N.  W.  R.  395,  95  Iowa,  392; 
Pitts  V.  New  Mammoth  Gold  Mining 
Co.  23  Utah,  623,  65  Pac.  R.  1076. 

20  Hay  V.  McDaniel,  26  Ind.  App. 
683,  60  N.  E.  R.  729;  Vila  v.  Grand 
Island  Electric  Light,  etc.,  Co.  94  N. 
W.  R.  136  (Neb.);  State  v.  Union 
National  Bank,  145  Ind.  537,  44  N.  K 
R-  585,  57  Am.  St.  R.  209;  Greene  v. 
Star  Cash  &  Package  Co.  99  Fed.  R. 
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few  exceptions,  that  courts  have  no  inherent  power  to  appoint  re — 
ceivers  except  as  an  incident  to  a  pending  action,^^  save  in  cases  of 
idiots,  lunatics  and  infants,  which,  as  Lord  Hardwicke  said,  "  call 
for  the  exercise  of  a  particular  jurisdiction."^  A  suit  which  has  fox* 
its  sole  purpose  the  appointment  qi  a  receiver  cannot  be  main- 
tained.® // 

There  are  authorities  which  have  declared  against  the  propositiori 
asserted,  where  the  proceedings  were  instituted  and  prosecuted  b>r 
insolvent  debtors,  having  for  their  sole  object  the  appointment 
of  receivers,  that  the  debtors'  property  might  be  secured  against 
disturbance  by  their  creditors.  In  these  exceptional  cases  the  peti- 
tioners have  been  railroad  corporations. 

In  the  case  of  Brassey  v.  New  York  &  New  England  Railroad 
Co.,^  Judge  Shipman  said :  "  It  is  true  that,  in  general,  a  receiver- 
ship is  ancillary  or  incidental  to  the  main  purpose  of  the  bill,  but  it 
does  not  follow  that  where  a  case  is  presented  which  demands  the 
relief  which  can  be  best  given  by  a  receivership,  such  relief  must  be 
refused  because  the  time  has  not  arrived  when  other  substantial 
relief  can  be*asked.  *  *  *  I  am  of  the  opinion  that  when  a 
railroad  corporation,  with  its  well-known  obligations  to  the  public, 
has  become  entirely  insolvent,  and  unable  to  pay  its  secured  debts, 
unable  to  pay  its  floating  debt,  and  unable  to  pay  the  sums  due  its 
connecting  lines,  unable  to  borrow  money,  and  in  peril  of  the  break- 
ing up  and  destruction  of  its  business,  and  confesses  this  inability, 
although  no  default  has  as  yet  taken  place  upon  the  securities  owned 
by  the  orator,  but  a  default  is  imminent  and  manifest,  a  case  has 
arisen  where,  upon  a  bill  for  an  injunction  against  attacks  upon  the 
mortgfaged  property,  and  a  receivership  to  protect  the  property  of 
the  corporation  against  peril,  a  temporary  receiver  may  properly  and 
wisely  be  appointed." 

This  announcement  has  been  accepted  as  supporting  the  proposi- 
tion that  receivers  will  be  appointed  on  petition  of  an  insolvent  cor- 
poration.^   But  this  has  been  denied.^    The  fact  is  the  orator  of  the 


656;  Barber  v.  International  Co,  73 
Conn.  587,  48  Atl.  R.  758. 

21  Jones  V.  Bank  of  Leadville,  10 
Colo.  464,  17  Pac.  R.  242;  State  ex 
rel.  Merriam  v.  Ross,  122  Mo.  435>  25 
S.  W.  R.  947,  23  L.  R.  A.  534;  Whit- 
ney  v.  Hanover  National  Bank,  71 
Miss.  1009,  IS  So.  R.  33;  Merchants 
&  Manufacturers'  National  Bank  of 
Detroit  v.  Kent,  43  Mich.  292. 

» Whitfield,  ex  parte,  2  Atkins,  315. 


^  State  V.  Union  National  Bank, 
145  Ind.  537,  57  Am.  St.  R.  209,  44  N. 
£.  R.  585;  Hay  v.  McDaniel,  26  Ind. 
App.  683,  60  N.  E.  R.  729. 

2*  19  Fed.  R.  663. 

» Central  Trust  Co.  of  New  York 
V.  Wabash,  St.  Louis  &  Pacific  Rail- 
way Co.  29  Fed.  R.  618. 

28  State  ex  rel.  Merriam  v.  Ross,  122 
Mo.  435,  25  S.  W.  R.  947,  ^3  L.  R.  A. 
534- 
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bill  was  an  individual  and  was  said  to  be  the  actual  owner  of  five 
mortgage  bonds. 

The  subject  of  this  section  is  a  marked  feature  of  the  Wabash 
Railroad  litigation,  which  was  precipitated  by  the  company  filing 
its  bill  for  the  appointment  «f  receivers  against  creditors,  that  it 
might  be  kept  intact  and  the  hands  of  its  creditors  stayed.  The 
bill  was  presented  to  both  Brewer,  C.  J.,  and  Treat,  D.  J.,  the 
former,  with  the  approval  of  the  latter,  granting  the  relief  prayed 
for,  and  aiq)ointing  Messrs.  Humphreys  and  Tutt  receivers.  This 
action  of  the  judges  named  attracted  the  general  attention  of  the 
public  and  the  special  interest  of  the  profession,  and  received 
vigorous  discussion. 

The  federal  court  for  the  northern  district  of  Illinois  took  cog- 
nizance of  a  branch  of  the  litigation  on  bill  filed  by  holders  of  bonds 
secured  by  mortgage  on  part  of  the  Wabash  system  in  Illinois,  and 
Judge  Gresham  characterized  the  action  of  Judges  Brewer  and 
Treat  as  "  unusual  and  novel,"^  which  elicited  from  them  a  defense 
of  their  ruling;^  Judge  Treat  denying  the  statement  that  he  had 
first  denied  the  application  of  the  company  and  thftt  it  was  sub- 
sequently granted  by  Judge  Brewer,  saying,  "  I  did  not  refuse  it ;  I 
simply  suggested  that  it  should  come  from  the  circuit  judge."^  It 
was  asserted  by  Judge  Treat :  "After  full  consideration  I  had  no 
doubt  that  it  was  rightfully  presented,  and  that  an  order  should 
issue  with  respect  thereto.  I  affirm,  further,  that  since  that  time 
the  supreme  court  of  the  United  States  has  affirmed  that  doctrine. 
Now,  if  any  one  chooses  to  dispute  that  doctrine,  that  is  a  con- 
troversy between  himself  and  the  supreme  court  of  the  United 
States.  We  choose  to  rest  on  our  original  judgment,  fortified  by 
the  decision  of  the  supreme  court  of  the  United  States.'' 

No  decision  of  the  supreme  court  was  cited,  but  the  reference  of 
Judge  Treat  could  have  been  only  to  the  decisions  of  that  court  in 
uie  cases  of  Quincy,  Missouri  &  Pacific  Railroad  Company  v. 
Humphreys,**  and  St.  Joseph  &  St.  Louis  Railroad  Company  v. 
Humphreys,'*  in  both  of  which  the  opinion  of  the  court  was  de- 
livered by  Mr.  Chief  Justice  Fuller.  In  the  first  of  the  cases  cited  it 
was  said :  "  The  bill  was  obviously  framed  upon  the  theory  that  an 
insolvent  railroad  corporation  has  a  standing  in  a  court  of  equity  to 

» Atkins   V.   Wabash,    St.   Louis   &  » Id.  628.     For  history  of  the  Wa- 

Pacific  Railway  Co.  29  Fed.  R.   161,  bash  receivership  litigation,  see  further, 

173.  Wabash,  St  Louis  &  Pacific  Railway 

» Central  Trust  Co.  of  New  York  Co.  v.  Central  Trust  Co.  22  Fed.  R.272. 

T.  Wabash,  St.  Louis  &  Pacific  Rail-  «>I45  U.  S.  &2. 

way  Co.  39  Fed.  R.  618.  w  Id.  105. 
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surrender  its  property  into  the  custody  of  the  court,  to  be  preserved 
and  disposed  of  according  to  the  rights  of  its  various  creditors,  and, 
in  the  meantime,  operated  in  the  public  interest.     *     *     *     The 
bill  is  characterized  by  one  of  the  counsel  as  *  without  precedent.  * 
We  are  not  called  upon  to  inquire  as  to  how  that  may  be,  but  we 
readily  agree  that  the  concession  to  a  mortgagor  company  of  the 
power,  through  its  own  act,  to  displace  vested  liens  by  unsecured 
claims  is  dangerous  in  the  extreme.     But  no  such  concession  was 
made  here.     *     *     *     The  theory  of  the  bill  and  the  action  of  the 
court  and  its  officers  left  all  the  creditors  with  their  rights  existing 
as  they  existed  before  the  appointment  was  made.'* 

In  the  second  case  cited  the  Chief  Justice  only  refers  to  the  theory 
of  the  bill  on  which  the  receivers  were  appointed.  In  both  cases 
there  were  in  controversy  the  questions  of  priority  and  preference  of 
liens  and  the  liability  of  the  receivers  on  leases  executed  by  the  in- 
solvent company. 

These  United  States  supreme  court  cases  were  cited  by  counsel 
in  a  contest  before  the  supreme  court  of  Missouri  as  to  the  validity 
of  the  appointment  of  receivers  of  a  railroad  company  on  its  own 
petition.*^  A  very  elaborate  and  learned  opinion  adverse  to  the  ap- 
pointment was  delivered  for  the  court  by  Judge  Brace.^  Of  the 
cases  decided  by  the  supreme  court  of  the  United  States  this  was 
said :  "  The  questi6n  of  the  validity  of  the  appointment  of  the  re- 
ceivers was  neither  raised  nor  passed  upon  by  the  supreme  court." 

Certainly  the  assertion  of  Judge  Treat,  that  the  supreme  court  of 
the  United  States  **  has  affirmed  that  doctrine,"  is  not  correct  The 
most  that  can  be  said  is  that  the  supreme  court  inferentially  recog- 
nized "  that  doctrine."  But  this  falls  far  short  of  an  affirmance;  it 
is  not  as  forcible  even  as  obiter  dictum. 

Upon  the  subject  of  this  section  the  supreme  court  of  Missouri, 
in  the  case  cited,  said :  "  The  fact  is  the  Wabash  case  is  sui  generis. 
There  is  no  such  source  of  equity  jurisdiction  as  is  supposed  therein 
to  have  been  discovered.  It  is  without  precedent  and  we  have 
found  no  published  case  that  supports  it.  *  *  *  That  a  court 
of  equity  has  no  inherent  power,  except  in  some  few  cases  of  par- 
ticular jurisdiction,  to  appoint  a  receiver,  except  as  an  incident  to 
and  in  a  suit  pending,  has  hitherto,  with  the  exception  of  the  Wsl- 
bash  case,  been  a  universally  accepted  doctrine :  and,  outside  of  that 

^  State  ex  rel.  Merriam  v.  Ross,  122  Gantt  and  Burgess,  dissenting;  but  on 

Mo.  435,  25  S.  W.  R.  947,  23  L.  R.  A.  technical  objection  to  the  use  of  the 

534,    A  proceeding  in  prohibition.  writ    of    prohibition,    the    dissenting 

^  Black,  C  J.,  Sherwood  and  Mac-  judges    not    expressing    any    opinion 

farlane,     JJ.,     concurring;     Barclay,  upon  the  merits  of  the  proceeding. 
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case,  the  doctrine  that  a  court  of  equity,  without  statutory  authority, 
has  jurisdiction  upon  the  appHcation  of  an  insolvent  corporation  to 
take  charge  of  and  administer  its  affairs  through  a  receiver,  not  only 
has  no  support,  but  whenever  suggested  has  been  repudiated.^* 
*  *  *  The  only  precedent  for  the  assertion  or  maintenance  of 
the  jurisdiction  of  the  common  pleas  court  is  the  case  of  the  Wa- 
bash receivership,  which  is  without  precedent  and  ought  to  have 
no  following.  The  exercise  of  such  jurisdiction  is  not  authorized 
by  any  statute  of  this  state,  and  is  not  found  within  any  source  of 
equitable  jurisdiction  with  which  we  are  familiar,  or  of  which  the 
books  speak;  and,  being  without  warrant  of  law,  its  further  exer- 
cise ought  to  be  prohibited." 

The  cases  cited  by  Judge  Brace  in  the  opinion,  and  given  in  the 
last  foot-note,  support  the  proposition  that  a  court  of  equity  has 
no  inherent  power  to  appoint  a  receiver  on  the  petition  of  an  insol- 
vent, to  which  other  cases  may  be  added.^*^ 

The  doctrine  asserted  in  the  Wabash  case  has  been  followed  in 
another  federal  circuit.^ 

Truly  "  the  Wabash  case  is  sui  generis,"^  "  unusual  and  novel,''^ 
and  the  "  only  authority  "  for  the  appointment  of  a  receiver  on  the 
application  of  the  insolvent.**  The  prudence  and  wisdom  of  the 
doctrine  asserted  in  the  Wabash  litigation  must  be  and  was  con- 
ceded by  the  supreme  court  of  Missouri ;  but  this,  of  course,  does 
not  create  judicial  power.  The  only  foundation  on  which  the  doc- 
trine can  rest,  even  with  plausibility,  is  the  interest  of  the  public, 


•* Citing  the  following  cases:  Jones 
V.  Bank,  lo  Colo.  464,  17  Pac.  R. 
272;  French  Bank  Case,  53  Cal.  495; 
Smith  V.  Superior  Court,  32  Pac.  R. 
97  Cal.  348,  322;  State  Bank  of 
South  Carolina  v.  McRea,  Chase's 
Dec  466;  People  ex  rcl.  v.  Judge,  31 
Mich.  456;  Kimball  v.  Goodburn,  32 
Mich.  11;  Neal  v.  Hill,  16  Cal.  145; 
French  v.  GiflFord,  30  Iowa,  160; 
Whitehead  v.  Wooten,  43  Miss.  523; 
Attorney-General  v.  Insurance  Co.  2 
Johns.  Ch.  370;  Ex  parte  Whitfield,  2 
Atk.  315. 

*  Merchants  &  Manufacturers* 
National  Bank  of  Detroit  v.  Kent,  43 
Mich.  292;  Barber  v.  Manier,  71  Miss. 
725,  15  So.  R.  890;  Pressly  v.  Har- 
rison, 102  Ind.  14;  Baker  v.  Adminis- 


trator of  Backus,  32  111.  79;  Jones  v. 
Schell,  45  Mich.  379;  Hardy  v.  Mc- 
Clellan,  53  Miss.  507;  Gold  Hunter 
Mining  &  Smelting  Co.  v.  Holleman, 
27  Pac.  R.  413 ;  Guy  v.  Doak,  47  Kans. 
236,  27  Pac.  R.  968;  McElheney  v. 
Binz,  80  Tex.  i. 

86  Clarke  v.  Central  Railroad  & 
Banking  Co.  of  Georgia,  54  Fed.  R. 

556. 

^  Brace,  J.,  in  State  ex  rel.  Merriam 
V.  Ross,  122  Mo.  435,  25  S.  W.  R.  947, 
23  L.  R.  A.  534. 

^Gresham,  C.  J.,  in  Atkins  v.  Wa- 
bash, St  Louis  &  Pacific  Railway  Co. 
29  Fed.  R.  161. 

»  McElheney  v.  Binz,  80  Tex.  i,  13 
S.  W.  R.  655.  26  Am.  St.  R.  705 ;  State 
ex  rel.  Merriam  v.  Ross,  122  Mo.  435. 
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which  can  only  be  involved  in  corporations  subject  to  receivership 
proceedings  which  are  quasi  public.  Exclusive  of  this  class  of  cor- 
porations the  doctrine  has  no  warrant  whatever  in  law  and  is  net 
to  be  countenanced. 

The  action  of  Brewer,  C  J.,  and  Treat,  D.  J.,  in  granting  the 
application  of  the  Wabash  Railroad  Company,  preventing  the  dis- 
memberment of  its  system  and  shielding  it  from  the  ruinous  attack 
of  creditors,  is  not  to  be  criticised  and  decried  merely  because  it  is 
"  sui  generis  "  and  "  unusual  and  novel."  The  law  of  receiverships 
is  especially  progressive.  It  grows  with  the  coming  of  exigencies. 
Many  of  the  principles  concerning  it,  now  well  established  and 
recognized,  were,  until  but  recently,  "  sui  generis  "  and  "  unusual 
and  novel."  This  is  particularly  true  of  the  law  relating  to  the 
receivership  of  railroad  companies. 

The  doctrine  of  the  Wabash  case  is  contrary  to  the  rule  uniformly- 
announced  and  followed  by  the  state  courts  f^  but  it  may  be  cor- 
rectly said  to  now  be  the  rule  of  the  federal  courts,  and  may  be 
considered  as  in  force  in  that  jurisdiction,  until  the  supreme  court 
of  the  United  States  shall  directly  declare  against  it;  that  court 
having  to  this  time  inferentially  recognized  the  doctrine  of  that 


case. 


41 


There  is  one  phase  of  the  subject  that  is  beyond  dispute;  and 
we  assert  with  the  assurance  of  correctness  that  under  no  circum- 
stances should  an  application  by  an  insolvent  corporation  for  the 
appointment  of  a  receiver  of  its  property  be  entertained  without 
reasonable  notice  thereof  to  the  mortgagees  and  other  lien  cred- 
itors, and  then  only  with  suspicious  caution  and  scrutiny. 

Section  53.  At  What  Time  a  Receiver  may  be  Appointed^ — 
The  application  and  appointment  of  a  receiver  may  be  made  at  the 
time  of  filing  the  bill  or  any  time  thereafter  during  the  pendency  of 
the  suit,  and  until  its  final  disposition.***    The  appointment  may  be 


«/f»  re  Brandt,  96  Fed.  R.  257. 
Where  an  acticMi  is  commenced  by  fil- 
ing a  petition,  until  such  has  been  done 
a  receiver  will  not  be  ai>pointed.  Webb 
V.  Allen,  15  Tex.  Civ.  App.  605,  40  S. 
W.  R.  342. 

*i "  There  may  be  a  pending  action 
80  as  to  authorize  the  appointment  of 
a  receiver  although  the  notice  or  serv- 
ice is  defective."  Hellebush  v.  Blake, 
119  Ind.  349,  21  N.  E.  R.  976.    Where 


the  record  shows  that  a  receiver  was 
appointed  on  the  same  day  the  suit 
was  commenced,  it  will  be  presumed 
that  each  was  done  in  its  proper  order. 
Woods  V.  First  National  Bank  of 
Greenleaf,  41  Kans.  475. 

^See  further  as  to  subject  of  this 
section  sections  116,  117. 

^Columbia  Finance  &  Trust  Q).  v. 
Morgan,  44  S.  W.  R.  389  (Ky.  Ct 
App.). 


I§  53.  S4-] 


APPUCATION   BY  DEFENDANT. 


87 


made  before  as  well  as  after  answer  ;**  and  after  final  decree,**^  for 
the  purpose  of  carrying  it  into  effect ;  and  after  the  taking  of  an  ap- 
peal for  the  purpose  of  preserving  the  property  while  the  appeal  is 
pending;  provided,  the  appeal  is  not  made  under  conditions  which 
stay  all  proceedings  under  the  decree.*^  A  receiver  may  be  ap- 
pointed after  answer  filed  and  before  replication  and  proofs  show- 
ing there  is  property  to  be  seized.*^  It  has  been  said  that  where 
the  appointment  is  merely  for  an  ancillary  purpose  the  appointment 
may  be  made  on  the  coming  in  of  the  answer ;  but  that  it  is  other- 
wise where  the  propriety  of  the  appointment  is  the  principal  ques- 
tion in  the  case.** 

Section  54.  Application  by  Defendant —  Formerly  the  rule,  in 
general,  was  that  a  motion  by  a  defendant  for  a  receiver  was  irregu- 
lar.* In  New  Jersey  the  chancellor  refused  to  appoint  a  receiver 
of  property  in  the  hands  of  one  of  the  defendants,  on  the  applica- 
tion of  a  co-defendant,  and  assigned  as  reason  for  the  refusal  that 
there  was  no  instance  of  a  receiver  having  been  appointed  upon  the 
application  of  a  co-defendant  against  another  defendant,  before 
hearing.***  And  it  is  still  held  by  that  court  that  a  receiver  will  not 
be  appointed,  as  against  a  complainant,  upon  the  application  of  a 
defendant,  except  on  cross-bill." 

In  England  the  court  cannot  appoint  a  receiver  on  the  application 
of  a  defendant  even  though  the  plaintiff  not  only  refuses  to  make  a 
motion  for  a  receiver  after  filing  his  bill  but  also  appears  in  opposi- 
tion to  the  application  of  the  defendant.**^  But  in  a  case  in  Tennes- 
see upon  a  bill  by  a  second  mortgagee  for  foreclosure,  a  defendant, 
who  was  a  prior  mortgagee,  has  been  allowed  a  receiver  against  the 
mortgagor  also  joined  as  defendant.*® 

In  North  Carolina,  under  the  provisions  of  its  code,"  a  receiver 


**Vaiui  V.  Bamett,  2  Brown's  Ch. 
158;  Baker  v.  Administrator  of  Back- 
us, 32  III.  79. 

^Gamiss  v.  Superior  G>urt  of  San 
Frandsco,  88  Cal.  413,  26  Pac.  R.  351 ; 
Sellers  v.  Stoffel,  139  Ind.  458,  39  N. 
K  R.  52;  Jones  v.  Meyer  Bros.  Drug 
Cb.6i  S.  W.  R.  553. 

^See  sections  92  and  93.  Gamiss 
▼.  Superior  Court,  88  Cal.  413,  26  Pac. 

R.351. 
^'Dutton  V.  Thomas,  97  Mich.  93, 

5(  N.  W.  R.  229. 


^  Union  Mutual  Life  Insurance  Co. 
V.  Union  Mills  Plaster  Co.  37  Fed.  R. 
266,  3  L.  R.  A.  9a 

^Robinson  v.  Hadley,  11  Beav.  614. 

^Trumbull  v.  Gibbons  and  others 
(MS.  1819),  Stewart's  Digest  (N.  J.), 
423,  428,  455.  And  see  Robinson  v. 
Hadley,  11  Beav.  614. 

M  Leddel  v.  Starr,  19  N.  J.  Eq.  159. 

**  Robinson  v.  Hadley,  11  Beav.  614. 

M  Henshaw  v.  Wells,  9  Humph.  568. 

wCodeof  N.  C  11338,339. 
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has  been  appointed  as  against  a  plaintiff  on  the  application  af      ^i 
defendant." 

A  receiver  may  be  appointed  on  the  application  of  one  defend^r^t: 
against  a  co-defendant.^    An  injunction  proceeding  was  instituted 
to  stop  work  on  a  mine,  in  which  the  writ  was  granted  and  a  bor^d 
executed  by  the  plaintiff.     On  the  application  of  the  defendant:     sl 
receiver  was  appointed  of  the  mining  property,  on  the  ground  tha.t: 
the  injunction  bond  was  not  sufficient  indemnity,  and  that  the  dam- 
ages likely  to  be  sustained  by  the  defendant  would  not  be  suscep- 
tible of  collection.     The  appellate  court  declared  that  such  an 
pointment  was  error.*^ 

II. 

The  Subject-matter  of  Receivership. 

Section  55.  The  Subject- Matter   of   Receivership   Generally 


Illustrations —  It  has  been  said  that  "  every  kind  of  property  of 
such  a  nature  that,  if  legal,  it  might  be  taken  in  execution,  may,  if 
equitable,  be  put  into  the  possession  of  a  receiver;  and  hence  the 
appointment  of  such  a  person  has  been  said  to  be  an  equitable  exe- 
cution."**   The  property  must  be  of  such  a  nature  that  a  CDurt  can 
put  its  officer  in  possession  of  it.    A  mere  license  to  occupy  a  stall 
in  a  market  which  is  controlled  by  city  authorities  who  have  pow^er 
to  grant  or  withhold  the  license  is  not  subject  to  a  receivership.^    In 
the  same  way  the  salary  of  a  public  officer  cannot  be  the  subject  of 
a  receivership  when  there  is  no  permanent  fund  out  of  which  it  is 
payable,  and  where  its  payment  is  dependent  upon  the  action  of  the 
legislature  from  year  to  year,  and  no  action  can  be  maintained  to 
recover  it  or  to  enforce  its  payment.^ 

But  a  receiver  may  be  appointed  of  the  rents  and  profits  of  real 
estate,  and  also  of  personal  estate  where  it  is  capable  of  being  re- 
duced into  possession;  and  a  receiver  will  be  appointed,  in  the 


w  Roper  Lumber  Co.  v.  Wallace,  93 
N.  C  22  (1885). 

WHenshaw  v.  Wells,  9  Humph.  568. 
See  also  Smith  v.  Cornell,  6  Q.  B.  D. 
75;  Salt  V.  Cooper,  16  Ch.  D.  544; 
Anglo- Italian  Bank  v.  Da  vies,  9  Ch. 
D.  275;  Philadelphia  Mortgage  & 
Trust  Co.  V.  Oyler,  61  Neb.  702,  85  N. 
W.  R.  899.  Contra,  Trumbull  v.  Og- 
den,  MS.,  Stewart's  Dig.  (N.  J.)  455; 
Robinson  v.  Hadley,  11  Beav.  614. 


^^  Hickey  v.  Parrot  Silver  &  Copper 
Co.  25  Mont.  164,  64  Pac.  R.  330. 

w  Jeremy's  Eq.  Jur.  248;  Davis  v. 
Duke  of  Marlborough,  i  Swanst  83, 
2  Swanst.  118,  127;  Shakel  v.  Duke  of 
Marlborough,  4  Madd.  463;  Davis  v. 
Uphill,  I  Swanst.  129,  132. 

**  Barry  v.  Kennedy,  11  Abb.  Pr. 
(N.  S.)  421. 

«)  Cooper  v.  Reilly,  i  Russ.  &  M. 
560,  affirming  2  Sim.  560. 
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interest  of  equitable  creditors,  of  all  property  against  which  a  legal 
creditor  might  obtain  execution,®^  and  of  funds  subscribed  for  a 
certain  project.^ 

A  receiver  may  be  appointed  by  way  of  equitable  execution  over 
a  civil  service  pension,  payable  monthly  to  the  defendant,  and 
be  directed  to  receive  the  monthly  instalments  and  apply 
same  to  payment  of  a  judgment.®  In  Mississippi^  it  has  been  held 
that  an  order  appointing  "was  too  broad  in  embracing  the  publica- 
tion of  a  daily  and  weekly  newspaper  —  rather  a  novel  business  for 
a  chancery  court  to  engage  in."  But  the  supreme  court  of  Tennessee 
has  correctly  announced  the  contrary  thus :  "  The  general  principle 
is  settled  both  in  this  country  and  England  that  a  receiver  may  be 
appointed  to  manage  and  conduct  the  publication  of  a  newspaper."^ 


^  Davis  V.  Duke  of  Marlborough,  i 
Swanst  83. 

« Bailey  v.  O'Mahoncy,  33  N.  Y. 
Super.  Ct.  239;  O'Mahoney  v.  Bel- 
mont, 62  N.  Y.  133. 

®Molony  v.  Cruise,  30  L.  R.  Ir.  99. 
But  see  section  56. 

^  Meridian  News  &  Publishing  Co. 
V,  Diem  &  Wing  Paper  Co.  70  Miss. 
695»  12  So.  R.  702,  35  Am.  St  R.  685. 

®Gwynnc  v.  Memphis  Appeal  Ava- 
lanche Co.  93  Tenn.  603. 

Professor  Pomroy,  in  his  elaborate 
and  learned  treatise  upon  equity  juris- 
prudence, describes  four  classes  into 
which  the  cases  may  be  divided  in 
which  a  receiver  may  be  appointed,  as 
follows : 

"  The  first  class  contains  those  cases 
where  there  is  no  person  entitled  to 
the  property  who  is  at  the  same  time 
competent  to  hold  and  manage  it  dur- 
ing the  judicial  proceeding.  ♦  ♦  ♦ 
I.  Infants'  estates.  ♦  ♦  ♦  2.  Luna- 
tics' estates.  *  *  *  3.  Estates  of 
decedents. 

"  The  second  class  is  based  upon  the 
fact  that  all  of  the  parties  are  equally 
entitled  to  the  possession  of  the  prop- 
erty which  is  the  subject-matter  of  the 
controversy,  but  it  is  not  just  and 
pn)per,  from  the  nature  of  the  dispute 
ttd  of  their  relations  with  each  other, 


that  either  one  of  them  should  be  al- 
lowed to  retain  possession  and  control 
during  the  litigation.  *  *  *  i.  Suits 
between  partners.  2.  In  suits  for  par- 
tition between  co-owners.  *  *  * 
3.  In  suits  betw^een  conflicting  claim- 
ants of  land  ♦  *  ♦  a  receiver  will 
not  ordinarily  be  appointed. 

"The  third  class  embraces  those 
cases  in  which  the  person  holding 
title  to  the  property  is  in  a  position  of 
trust  or  of  quasi  trust  and  is  violating 
his  fiduciary  duties  by  misusing,  mis- 
applying or  wasting  the  property,  and 
is  thereby  endangering  the  rights  of 
other  persons  beneficially  interested. 
*  *  *  I.  Suits  against  trustees  who 
have  been  guilty  of  a  breach  of  trust. 

2.  Suits  under  like  circumstances 
against   executors    or    administrators. 

3.  Suits  to  enforce  a  mortgage  when 
the  security  is  inadequate,  the  mort- 
gagor is  insolvent,  or  is  committing 
acts  of  waste  and  the  like,  depreciating 
the  value  of  the  property.  4.  Suits 
under  like  circumstances  to  enforce 
equitable  liens,  including  those  by 
judgment  creditors  in  the  nature  of  an 
equitable  execution.  5.  Suits  under 
like  circumstances,  and  for  a  like  rea- 
son by  a  vendor  to  enforce  the  specific 
performance  of  a  contract  for  the  sale 
of  land  against  a  vendee  who  is  in 
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But  the  court  expressed  approval  of  the  announcement  of  Cha 
cellor  Walworth:  "A  court  will  not  take  upon  itself  the  respon- 
sibility of  continuing  the  publication  of  a  political  paper  by  a  re- 
ceiver any  longer  than  is  absolutely  necessary  to  prevent  a  sacrifioc 
of  the  property .•• 

A  receiver  will  not  be  appointed  for  the  fees  of  an  office  claime'ci 
by  different  persons;^  but  if  the  right  to  the  fees  is  not  involved, 
and  the  claim  is  merely  as  to  the  rights  of  the  contending  parties 
in  the  fees,  by  virtue  of  a  contract  with  the  occupant  of  the  office,  a 
receiver  may  be  appointed.®  In  the  absence  of  statutory  author- 
ity a  court  has  no  power  to  appoint  a  receiver  to  collect  the  rents 
and  profits  in  a  proceeding  to  enforce  a  mechanic's  lien.** 

Section  56.  The  English  Practice  Herein. —  In  England  a  re- 
ceiver has  been  appointed  of  the  profits  of  a  rectory  under  an 
elegit,''^  The  appointment  is  not,  however,  confined  to  such  prop- 
erty as  is  liable  to  be  taken  under  an  execution  at  law,  but  is  ex- 
tended to  whatever  is  considered  as  assets  in  equity.  Applying  this 
principle  the  English  courts  have  appointed  a  receiver  for  the  office 
of  a  master-forester  of  a  royal  forest  ;^^  the  office  of  clerk  of  the 
peace  where  its  profits  had  been  assigned  for  the  benefit  of  cred- 


possession.  6.  In  suits  by  creditors, 
although  not  strictly  creditors'  actions 
by  judgment  creditors,  brought  to  en- 
force their  demands  from  the  debtors' 
property,  under  some  very  special  cir- 
cumstances involving  great  danger  of 
loss,  such  as  the  debtors'  non- resi- 
dence, insolvency  and  the  like. 
7.  Suits  for  the  rescission  of  a  con- 
tract of  the  sale  of  land  under  special 
circumstances.  8.  Suits  to  enforce 
payment  of  the  arrears  of  annuities. 

9.  Suits  for  the  protectiotv  of  remain- 
dermen against  the  life  tenant  or  other 
holder     of     the     particular     estate. 

10.  Suits  under  many  circumstances 
a«^nst  corporations.  11.  Suits  and 
proceedings  in  bankruptcy. 

**  Fourth  class.  This  class  contains 
those  cases  in  which  a  receiver  is  ap* 
pointed  after  judgment  for  the  pur- 
pose of  carrying  the  decree  into  ef- 
fect.** 3  Pomeroy's  Equity  Jurispru- 
dence, 2d  ed.,  sections  133^1335* 


^  Martin  v.  Van  Schaick,  4  Paige* 
48a 

•^Tappen   v.    Gray,   9    Paige,    507; 
Stone  V.  Wetmore,  42  Ga.  601. 

®  Palmer    v.    Vaughan,    3    Swanst. 
173;  Cheek  v.  Tilley,  31  Ind.  121. 

•Stone  V.   Tyler,   173   111.   147,    50 
N.  £.  R.  688. 

^<>  Silver   v.*  Bishop   of   Norwich,   3 
Swanst  112,  n.;  White  v.  Bishop  of 
Peterborough,  3  Swanst  109.     But  it 
has  also  been  held  in  England  that  a 
registered  judgment  against  a  clergy- 
man does  not  create  a  charge  upon  his 
benefice  entitling  the  judgment  creditor 
to  the  appomtment  of  a  receiver  under 
the   statute    i    &   2   Vict.   chap.    no. 
Hawkins  v.  Gathercole,  6  De  G.  M.  & 
G.  I,  I  Jur.   (N.  S.)  481,  reversing  i 
Sim.  (N.  S.)   63.     See  also  Bates  ▼. 
Brothers,  2  Sm.  &  G.  509. 

TiBlanchard  ▼.  Cawthome,  4  Sim. 
56d. 
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itors;"  of  a  canonry,^'  a  pension/*  a  college  fellowship/*  a  manor /• 
heirlooms,"  chattels,''*  of  the  tolls  of  a  turnpike,'^*  canal,**  brewery,®^ 
railway,*^  market,**  docks,^  newspaper,^  the  freight  of  a  ship,**  and 
of  funds  in  settlement.®^  But  they  have  refused  to  appoint  receiv- 
ers of  parochial  rates,  which  were  to  be  assessed  and  collected  at  a 
future  time,^  and  of  the  rates  of  a  municipal  corporation  pledged  to 
secure  the  repayment  by  instalments,  according  to  the  directions  of 
an  act  of  Parliament,  of  money  advanced.^ 

Section  57.  The  English  Practice  as  Affected  by  Considerations 
of  Public  Policy. —  On  grounds  of  public  policy  the  English  courts 
have  also  refused  an  application  for  a  receiver  of  the  salary  of  an 
Assistant  Parliamentary  Counsel  to  the  Treasury  ;^  and  on  the  same 
ground  they  have  refused  the  similar  remedy  of  sequestration  of  a 
pension  for  past  services,®*  and  of  the  half -pay  of  an  officer  of  the 
amiy  or  navy.**     So  also  in  England,  a  receiver  cannot,  at  the 


^2  Palmar    v.    Vaughan,    3    Swaiist. 

173- 

^Grecnfel  v.  Dean  of  Windsor,  2 
Beav.  544. 

«Noad  V.  Backhouse,  2  Y.  &  C. 
Ch.  sag. 

^  Fcistcl  V.  King's  College,  10  Beav. 
491,  509,  II  Jur.  506,  509.  But  see 
Bericeley  v.  King's  College,  10  Beav. 

™Thelluson  v.  Woodford,  i  Seton, 
420,  No.  24;  Pym  V.  Pym,  i  Seton, 
420,  No.  25. 

■"Earl  of  Shaftsbury  v.  Duke  of 
Marlborough,  i  Seton,  421,  No.  27. 

's  Taylor  v.  Eckersley,  L.  R.  2  Ch. 
0.302. 

^  Knapp  V.  Williams,  4  Ves.  430,  n. 
(a);  Dumville  v.  Ashbrooke,  3  Russ. 
A  n.;  Lord  Crewe  v.  Edleston,  i 
DeG.  &  J.  93»  3  Jur.   (N.  S.)   1061. 

*>Fripp  V.  Chard  Ry.  Co.  11  Hare^ 
241,  17  Jur.  887;  Potts  V.  War- 
wick, etc..  Canal  Co.  Kay,  142,  143; 
Hopkins  y.  Worcester  &  B.  Canal,  L. 
R.  6  Eq.  437. 

81  Skip  V.  Harwood,  3  Atk.  564  (Reg. 
Lib.  1748,  B.  S17). 

®  Russell  y.  East  Anglian  Ry.  Co.  3 
McN.  &  G.  104;  Fumess  y.  Caterham 


Ry.  Co.  25  Beav.  614,  4  Jur.  (N. 
S.)  121 3;  Contract  Corporation  v.  Tot- 
tenhanv  &  H.  J.  Ry.  Co.,  W.  N.  (1868) 
242;  Marling  v.  Stonehouse  &  N.  Ry. 
Co.,  W.  N.  (1869)  60,  17  W.  R. 
484;  Kingston  v.  Cowbridge  Ry.  Co. 
41  L.  J.  Ch.  F52. 

®DeWinton  v.  Mayor  6i  Brecon,  26 
Beav.  533,  5  Jur.  (N.  S.)  882. 

®*Anies  v.  Trustees  of  Birkenhead 
Docks,  20  Beav.  332,  i  Jur.  (N. 
S.)  529;  Postlethwaite  v.  Maryport 
Harbor  Trustees,  W.  N.  (1869)  37. 

a  Kelly  v.  Hutton,  17  W.  R.  425. 

86  Roberts  v.  Roberts,  i  Seton,  423, 
No.  33. 

^  Brown  v.  Walter,  i  Seton,  421, 
No.  26. 

^  Drewry  v.  Barnes,  3  Russ.  94. 

^Preston  v.  Mayor  of  Yarmouth, 
W.N.  (1872)  35,  ao  W.  R.  358. 

w  Cooper  V.  Reilly,  2  Sim.  566, 
affirmed,  i  R.  &  M.  560. 

w  Lloyd  V.  Cheetham,  3  Giff.  171, 
7  Jur.  (N.  S.)  1272. 

«2  McCarthy  v.  Goold,  i  Ball  &  B. 
387;  Stone  V.  Lidderdale,  2  Anst.  533 
<i795)  ;  Collyer  y.  Fallon,  i  T.  &  R. 
459. 
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instance  of  a  judgment  creditor,  be  appointed  in  respect  of  a  pen- 
sion received  by  a  retired  officer  in  the  Indian  army  for  past  ser- 
vices, such  officer  being  prohibited  by  section  141  of  the  Army  Act^ 
188 1,  from  assigning  or  charging  the  pension.^ 

Section  58.  Growing  Crops  Considered  Part  of  the  Land  and 
Subject  to  a  Receivership —  On  granting  an  injunction  to  restrain^ 

pendente  litej  the  sale  of  land  on  which  stands  a  large  crop  of  graiii^ 
it  is  proper  to  consider  the  crop  a  part  of  the  land  and  to  appoint 
a  receiver  to  harvest  and  preserve  it.®*     So,  in  a  case  where  one 
hired  a  plantation  for  a  year  and  the  lessor,  dissatisfied  with  the 
mismanagement  and  bad  faith  of  the  lessee,  filed  his  bill  and  prayed 
an  injunction  to  restrain  him  from  carrying  oft  the  cotton  made  on 
the  land,  out  of  which  the  lessor  was  to  have  so  many  bales,  and 
for  the  appointment  of  a  receiver  to  enter  upon  and  take  possession 
of  the  land  and  the  ungathered  crop,  etc.,  and  the  prayer  was 
granted,  it  was  held  on  appeal  that  the  judgment  appointing  a  re- 
ceiver should  be  reversed,  and  the  injunction  be  so  modified  as  not 
to  prohibit  the  lessee  from  carrying  the  cotton  made  on  the  land  to 
any  of  the  points  specified  in  the  contract  for  the  purpose  of  de- 
livering the  same  to  the  lessor.** 

Section  59.  Particular  Proof  Required  in  Special  Cases. —  The 
most  convincing  proof  of  the  necessity  for  a  receiver  will  be  re- 
quired in  cases  where  the  effect  of  the  appointment  will  be  seriously 
to  affect  family  relations  and  domestic  comfort,  as  where  two  minor 
children  sought  to  have  a  receiver  appointed  over  a  homestead  set 
apart  at  the  instance  of  their  deceased  mother,  and  which  was  occu- 
pied by  their  aged  father  and  his  second  wife  and  the  minor 
children.®^ 


«8  Lucas  V.  Harris,  56  L.  J.  (Q.  B. 
Div.)   15  (1886). 

•*  Corcoran  v.  Doll,  35  Cal.  476. 

»  Williams  v.  Green,  37  Ga.  37.  See 
section   108. 

WBarfield  v.  Barfield,  72  Ga.  668. 
In  this  case  the  court  said :  "  It  would 
require  a  very  strong  case  indeed,  sup- 
IK>rted  by  clear  and  convincing  proofs 
from  witnesses  entitled  to  credit  and 
uninfluenced  by  passion  or  prejudice, 
to  authorize  a  court  of  equity  to  wrest 
from  the  father  and  head  of  a  family 
the  home  in  which  for  many  years  he 


had  raised  and  sent  out  six  adult  chil- 
dren, and  was  still  raising  two  others 
to  the  best  of  his  ability,  and  place  that 
home  in  the  hands  of  a  receiver,  and 
thus  break  it  up.  ♦  *  *  In  case  of 
insanity  of  the  father,  or  such  tyran- 
nical and  inhuman  conduct  as  would 
lower  him  from  the  scale  of  manhood 
and  sink  him  into  a  brute,  equity 
might  intervene  with  a  remedy  so 
harsh  toward  the  old  father  of  a  fam- 
ily; but  the  facts  herein  disclosed  do 
not  approach  such  a  case.  *  *  ♦  The 
appointment  of  a  receiver  prayed  for 


§§6o,  6l.]       POSSESSION    AND   LOCATION    OF    PROPERTY. 


93 


Section  60.  The  Possession  and  Location  of  the  Property 

Oxirts  of  equity  may  order  receivers  to  take  possession  of  property 
in  controversy,  whether  in  the  immediate  possession  of  defendant 
or  his  agent,  and  in  proper  cases  they  can  also  order  the  defendant's 
agents  or  employes,  although  not  parties  to  the  record,  to  deliver 
the  specific  property  to  the  receiver.*'  It  is  not  necessary  that  the 
subject-matter  of  the  litigation  should  be  within  the  jurisdiction  of 
the  court,  but  the  parties  in  interest  must  be  subject  to  its  jurisdic- 
tion. The  English  court  of  chancery  has  frequently  appointed 
receivers  over  estates  or  property  situated  in  foreign  countries  and 
in  English  colonies  f^  and  has  held  that  it  is  the  better  practice  that 
the  receiver  himself  should  be  within  the  jurisdiction  of  the  court, 
and  that  he  should  be  allowed  to  appoint  his  own  agent  in  the  for- 
eign country  for  the  management  of  the  property  thtre.^ 

In  the  United  States  the  fact  that  the  property  over  which  a  re- 
ceiver is  sought  lies  partly  in  one  state  and  partly  in  another,  as 
where  a  line  of  railway  extends  through  two  different  states,  the 
company  being  incorporated  in  both,  will  not  prevent  the  courts  of 
one  of  the  states  from  appointing  a  receiver  to  take  charge  of  the 
railway,  in  a  case  otherwise  appropriate  for  the  relief.^  But  it  is 
not  within  the  power  of  a  court  to  order  its  receiver  to  take  pos- 
session of  property  not  involved  in  the  litigation.  This  is  particu- 
larly true  if  the  appointment  be  made  after  rendition  of  judgment 
and  is  for  the  purpose  of  enforcing  it  against  specific  property.* 

Section  61.  Property  Located  Outside  the  Jurisdiction  of  the 
Court —  Courts  of  equity  will  not,  however,  extend  their  extraordi- 
nary jurisdiction  to  property  in  a  foreign  country  when  the  parties 


would  have  shocked  the  conscience  of 
dvilization,  and  grieved  to  the  core 
the  heart  of  Christianity." 

•^Matter  of  Cohen,  5  Cal.  494. 

^Houlditch  V.  Marquis  of  Donegal, 
8  Bligh  (N.  S.)  301 ;  Barkley  v.  Lord 
Reay,  2  Hare,  308 ;  Faulkner  v.  Daniel, 
3  Hare,  204,  n.,  i  Seton,  450; 
Langford  v.  Langford,  5  L.  J.  (N.  S.) 
Ch.  60;  Shepard  v.  Oxenford,  i  Kay 
&  J.  491;  Blank  v.  Lindsay,  15  Ves. 
91;  Logan  V.  Princess  of  Coorg,  i 
Seton,  447,  No.  i ;  Keys  v.  Keys,  i 
B€av.  425;  Tylee  v,  Tylee,  cited,  i 
Seton,  448 ;  Hodson  y.  Watson,  cited  i 
Seton,  448;  Hinton  v.  Galli,  24  L.  J. 
121,  2   Eq.    R.    479;    Underwood    v. 


Frost,  I  Seton,  448,  No.  2;  Porter 
V.  Porter,  i  Seton,  449,  No.  5;  Bun- 
bury  V.  Bunbury  i  Beav.  318. 

••Cockbum  v.  Raphael,  2  S.  &  S. 
453;  Blank  v.  Lindsey,  15  Ves.  91. 
In  one  case  at  least  a  person  residing 
abroad  has  been  appointed  receiver. 
I  Seton,  449,  No.  5. 

1  State  V.  Northern  Cent.  R.  R.  Co. 
18  Md.  193.  But  the  right  of  the  re- 
ceiver outside  the  territorial  jurisdic- 
tion of  the  court  which  appoints  him 
rests  upon  the  principle  of  comity  be- 
tween the  states. 

^Kreling  v.  Kreling,  118  Cal.  421, 
50  Pac.  R.  549;  Gillespie  v.  Illinois 
Steel  Co.  62  111.  App.  594;  Branner  v. 
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in  interest  in  the  property,  or  representing  it,  are  not  before 

court  or  subject  to  its  control.*     Neither  will  a  receiver  be  appointed 

as  against  a  purchaser  of  the  interest  of  one  partner  residing 

conducting  the  business  in  another  state.*    It  is,  however,  held 

a  court  of  chancery  in  one  country  may  appoint  a  receiver  in  aid   of 

the  enforcement  of  a  decree  in  chancery  in  a  foreign  country;  biat^ 

this  will  not  be  done  where  it  is  doubtful,  upon  the  record,  whetHer 

the  plaintiffs  will  ultimately  be  entitled  to  a  decree  in  the  second 

action.* 

The  appointment  of  a  receiver  in  one  jurisdiction  does  not,    of 
itself,  subject  to  the  court  property  of  the  defendant  located    in 
another  jurisdiction.       The  federal  court  has  not  jurisdiction    to 
appoint  a  receiver  over  property  in  a  state  other  than  that  in  which 
it  sits,  because  the  jurisdiction  of  a  federal  court  does  not  extend 
beyond  the  limits  of  the  state  in  which  it  is  established.*     But 
where  more  than  one  district  of  the  federal  court  is  established  in 
a  state,  the  jurisdiction  of  each  of  the  courts  therein  is  co-extensive 
with  the  limits  of  the  state,  and  a  federal  court  in  one  district  in 
a  state  may  appoint  a  receiver  over  property  in  another  district  in 
the  same  state.''    But  it  has  been  declared  that  a  federal  court 
sitting  in  one  state  has  jurisdiction  to  appoint  a  receiver  for    a 
corporation  organized  under  the  laws  of  another  state,  where   it 
appears  and  pleads  to  the  merits,  thereby  waiving  its  exemption 
from  being  sued  out  of  the  state  of  its  domicile,  the  court  saying- 
that  the  tendency  is  toward  a  more  liberal  policy  which  recognizes 
the  receiver's  right  to  the  possession  of  the  property  embraced  by 
the  decree  appointing  him,  although  situated  without  the  \crritoriaI 
jurisdiction  of  the  court  making  the  appointment.* 

The  receivers  of  a  fraternal  order  were  declared  not  to  be  entitled 
to  the  funds  of  local  lodges  in  states  other  than  that  in  which 
they  were  appointed,  in  the  absence  of  proof  that  such  funds  be- 
longed to  the  order.* 

Webb,  lo  Kans.  Ct  App.  274,  63  Pac.  •  Kittel  v.  Augusta  T.  &  G.  R.  Co. 

R.  274.  78  Fed.  R.  355 ;  Trinity  &  Sabine  Ry. 

»  Shaw  V.  Shore,  5  L.  J.  (N.  S.)  CH.  Co.  v.  Brown,  46  S.  W.  R.  926. 

79.  "^  Trinity  &  Sabine  Ry.  Co.  v.  Brown, 

*  State  V.   Northern  Central  R.  R.  46  S.  W.  R.  926. 

Co.  ift  yii.  193.  8  Lewis  V.  American  Naval   Stores 

'Houlditch  V.  Marquis  of  Donegal,  Co.  119  Fed.  R.  391. 

8   Bligh    (N.    S.)    301,   and    Beatty's  »Weiner   v.    Sturgiss,   79  Md.   27I» 

Ch.  (Irish)   146.  29  Atl  R.  613. 
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III. 

In  What  Cases  a  Receiver  Will  be  Appointed. 

Section  62.  Insolv^icy  as  a  Ground  for  Appointing  a  Re- 
ceiver.—  Mere  insolvency  is  not  of  itself  a  sufficient  cause  to  war- 
rant a  court  in  taking  the  possession  of  the  insolvent's  property  into 
its  own  hands  by  means  of  a  receivership  ;*^  but  where  the  case  is 
otherwise  proper  for  relief,  it  is  an  important  factor  in  influencing 
the  discretion  of  the  court  in  making  or  refusing  an  appointment.** 
So  a  receiver  has  been  appointed  on  an  undisputed  averment  of  in- 
solvency, when  there  was  a  showing  of  danger  of  the  misappropria- 
don  or  waste  of  assets.^  The  cases  in  which  insolvency  figures  as 
an  element  are  so  numerous  that  it  is  deemed  best  to  consider  it  as 

it  influences  the  decisions  under  the  several  heads  hereafter  treated." 

• 

Secticm  63.  Of  Property  Over  which  Parties  are  Contesting  in 
Probate  Courts. — In  England,  before  the  passage  of  the  act  of 
Parliament  authorizing  ecclesiastical  courts  to  appoint  an  adminis- 
trator, pendente  lite/in  cases  litigating  the  probate  of  a  will,  the  court 
of  chancery  frequently  appointed  receivers  to  take  charge  of  the 
testator's  property  pending  the  litigation,  in  order  that  there  might 
be  some  one  to  receive  the  assets  and  preserve  them  until  the  ec- 
clesiastical court  had  determined  the  rights  of  the  contending  par- 
ties." But  it  did  so  cautiously,  having  in  view  solely  the  preserva- 
tion of  the  property.  So  it  refused  to  appoint  a  receiver  where  the 
property  was  of  small  value,  and  was  in  possession  of  a  person  hold- 
ing under  the  will  ;**  and  where  it  was  held  by  one  who  claimed 
title  adversely  to  both  of  two  executors  contesting  under  two  dif- 
ferent wills,**  and  where  no  danger  to  the  property  was  shown. *^ 

After  the  passage  of  the  act  referred  to  above,  the  court  of  chan- 
cery refused  to  exercise  its  power  in  such  cases  where  an  administra- 
tor, pendente  lite,  had  been  appointed  under  the  act,  so  that  a  con- 
flict between  the  courts  might  be  avoided.**     But  it  adhered  to  its 


"•Gregory  v.  Gregory,  33  N.  Y. 
Super.  Ct  (i  J.  &  S.)  I,  39;  Mead  v. 
Burke,  156  Ind.  577,  60  N.  R  R.  338^ 

"Fanners'  Loan  &  Trust  G).  v. 
Chicago  &  C  R.  R.  Co.  27  Fed.  R. 

14^  16  L  R.  A.  603* 
"Tumbull  V.  Prentiss  Lumber  G>. 

«  Mich.  387. 
"See  section  352. 
^Montgomery  v.  Clark,  2  Atk.  378; 


Marr  v.  Littlewood,  2  Myl.  &  Cr.  454; 
Watkins  v.  Brent,  i  Myl.  &  Cr.  97; 
Atkinson  v.  Henshaw,  2  Ves.  &  Bea. 
8s;  Ball  v.  Oliver,  2  Ves.  &  Bea.  96; 
Parkin  v.  Seddons,  L.  R.  16  £q.  34. 

w  Whitworth  v.  Whyddon,  2  Mac.  & 
G.  52. 

1*  Jones  V.  Goodrich,  10  Sim.  3^ 

1*^  Richards  v.  Chave,  »c  Vcs.  462. 

18  V.--*  w  l^aprez,  L.  R.  6  Eq.  329; 
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custom  and  right  where  the  ecclesiastical  court  neglected  or 
fused  to  appoint  such  administrator.*®  After  a  verdict  upon  an 
issue  devisavit  vel  non  the  court  appointed  a  receiver  against  the 
party  to  whom  possession  of  the  estate  had  been  given  by  the 
trustees  of  the  legal  estate  under  an  order  of  court,  though  an  order 
nisi  had  been  obtained  for  a  new  trial.^ 

Section  64.  Of  a  Receiver  as  Against  the  Legal  Estate  and 
Party  in  Possession — The  rule  in  ordinary  cases  is  that  a  receiver 
will  not  be  appointed  where  a  defendant  is  in  possession  under   a 
legal  estate,  and  it  is  only  departed  from  in  cases  of  fraud  clearly- 
proved,  or  of  imminent  danger  if  the  intermediate  possession  should 
not  be  taken  under  the  care  of  the  court,  and  there  is  strong  ground 
of  title  in  the  claimant,^^  or  where  a  person  takes  a  conveyance  of  a 
legal  estate  subject  to  equitable  interests,  which  he  does  not  pay- 
or keep  down.^    The  possession  must  be  sych  as  will  entitle  the 
party  to  rents  and  profits.^ 

.  Where  an  heir-at-law  applied  for  a  receiver  against  a  devisee  the 
application  was  refused  and  the  heir  left  to  try  the  question  at  law 
and  recover  on  the  strength  of  his  own  title.  The  court  said :  "  If, 
because  there  is  a  contest  between  the  heir-at-law  and  devisee,  the 
court  should  appoint  a  receiver,  and  this  devisee  has  nothing  to  de- 
fend his  title  with,  that  may  be  a  means  to  make  an  end  of  the  case 
one  way,  but  would  introduce  a  precedent  that  might  go  a  great 
way  and  have  very  fatal  consequences  as  to  devisees  by  stripping 
them  of  anything  to  defend  their  right.''^^ 

A  receiver  will  not  be  appointed  where  the  rights,  as  between  the 
parties,  are  doubtful,  if  the  defendant  has  obtained  the  legal  estate 
without  fraud  and  no  case  of  danger  as  to  his  security  is  alleged. 
Accordingly  in  a  case  in  which  the  plaintiff  sued  as  heir,  and  the 
answer  neither  admitted  nor  denied  that  he  held  that  character,  a 


Hitchen  v.  Birks,  L.  R,   10  Eq.  471 ; 
Knight  V.  Duplessis,  i  Vcs.  Sen.  324; 
Jones  V.  Frost,  3  Madd.  i. 
1®  Parkins  v.  Seddons,  L.  R.  16  Eq. 

34. 

20  Bainbridge  v.  Bainbridge,  3  Eng. 
Law  &  Eq.  86. 

21  Lloyd  V.  Passingham,  19  Ves.  59 ; 
Mordaunt  v.  Hooker,  i  Amb.  311 ;  Earl 
of  Fingal  v.  Blake,  2  Moll.  50.  Sec 
also  Smith  v.  Smith,  2  Y.  &  Coll.  351 ; 
Silver  v.  Bishop  of  Norwich,  3  Swanst. 
112,  n.;  Pignolet  v.  Bushe,  28  How. 


Pr.  9;  Kipp  V.  Hanna,  2  Bland's  Ch. 
26;  Cole  V.  O'Neill,  3  Md.  Ch.  174; 
Harrup  v.  Winslet,  37  Ga.  655; 
Thompson  v.  Diffenderfer,  i  Md.  Ch, 
489;  West  V.  Chasten,  12  Fla.  315;  Ex 
parte  Walker,  25  Ala.  81;  Calla- 
nan  v.  Shaw,  19  Iowa,  183,  186 ;  Guern- 
sey V.  Powers,  9  Hun,  78. 
22  Pritchard  v.  Fleetwood,  i  Meriv. 

55. 

28  Archdeacon  v.  Bowes,  3  Anst  752. 

2*  Knight  V.  Duplessis,  2  Vcs.  Sen. 
36a 
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receiver  was  refused,  and  it  was  held  that  the  defect  in  the  answer 
was  not  a  sufficient  ground  for  refusing  a  receiver.^  When  the 
plaintiff  shows  an  equitable  title  to  a  part  of  the  property  in  dis- 
pute and  a  legal  and  equitable  title  to  another  part,  if  the  defendant 
makes  out  no  title,  legal  or  equitable,  and  the  preservation  of  the 
property  requires  the  appointment  of  a  receiver,  one  will  be  ap- 
pointed.^ 

Where  the  heir,  being  in  possession,  was  committing  waste  by 
cutting  down  timber,  etc.,  and  had  waived  an  issue  devisavit  vel  non, 
which,  upon  his  application,  had  been  ordered,  and  claimed  that 
there  was  no  effectual  devise  to  disinherit  him,  the  court  being  satis- 
fied, upon  the  merits,  that  he  was  shut  out  from  the  inheritance, 
and,  therefore,  a  trespasser,  granted  the  application  for  a  receiver." 

Section  65.  In  Ejectment  Cases,  Fraudulent  Conveyances,  Etc. — 
A  court  of  equity  will  not  appoint  a  receiver  to  hold  land  pending 
an  action  of  ejectment  for  the  recovery  of  the  same  where  defendant 
in  ejectment  is  a  bona  fide  purchaser  thereof.^  Where  fraud  in  a 
conveyance  is  alleged  as  a  basis  for  asking  for  a  receiver  the  ap- 
pointment will  not  be  made  unless  it  is  manifest  that  the  fund  is  in 
danger  of  being  lost,  or  that  insolvency  of  an  unfit  trustee  is  present 
or  imminent.*  Usages  of  courts  of  equity  do  not  authorize  the 
appointment  of  receivers  in  ejectment  cases  before  judgment.^  But 
there  may  be  a  receivership  incident  to  an  ejectment  proceeding.^^ 

A  receiver  may  be  appointed,  although  the  person  applying  has 
the  legal  estate  as  against  the  person  whose  possession  he  seeks  to 
oust,  where  the  property  is  in  the  nature  of  a  trade.^ 

Section  66.  The  General  Rule  Herein  in  United  States. —  In 
this  country  a  receiver  will  not  generally  be  appointed  against  the 
legal  title  unless  there  is  imminent  danger  to  the  property  and  the 
immediate  rents  and  profits,®  or  when  it  is  clearly  proved  that 


*  Lancashire  v.  Lancashire,  9  Beav.  2®  Rheinstcin  v.  Bixby,  92  N.  C.  307, 

120,  15  L.  J.  (N.  S.)  Ch.  54,  9  Jur.  «>  Smith  v.  White,  62  Neb.  56,  86 

956.     Sec    also    Whitworth    v.    Gan-  N.  W.  R.  930. 

gain,  I  Phill.  728,  3  Hare,  416;  Met-  »iGarniss  v.  Superior  Court,  88  Cal. 

calfcv.  Pulvercroft,  i  Ves.  &  B.  180;  413,  26  Pac.  R.  351;  Ulman  v.  Clark, 

Shakel  v.    Duke   of   Marlt>orough,   4  75  Fed.  R.  868. 

Madd.  463.  82  Fripp  v.  Chard  Ry.  Co.  21  Eng. 

» Cole  V.  O'Neill,  3  Md.  Ch.  174.  Law  &  Eq.  53. 

''The  Earl  of  Fingal  v.  Blake,  2  8«Kipp    v.    Hanna,   2    Bland's    Ch. 

Moll.  5a  26. 

"Whitworth  v.  Wofferd,  73  Ga.259. 
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fraud  or  imminent  danp^er  would  result  if  possession  is  not  taken  i>y 
the  court.^ 

A  receiver  will  be  appointed  in  behalf  of  a  vendor,  as  against  a. 
vendee  who  has  obtained  possession  and  refuses  to  pay  the  pui~— 
chase  money.^ 

Section  67.  The  New  York  Rule  Herein — In  New  York  tWo 
rule  upon  this  point  is  well  stated  to  be  that  "  a  court  of  equity 
generally  refuses  to  interfere  for  or  against  the  legal  title,  althoug-H 
in  actions  to  set  aside  fraudulent  conveyances,  and  in  other  equi- 
table actions,  receivers  will  be  appointed  when  the  safe  disposition 
and  management  of  the  property  require  it.     Even  in  an  action  to 
set  aside  a  purchase  on  the  ground  of  inadequacy  of  price,  where 
the  defendants  were  in  possession  and  devisees  of  the  purchaser, 
the  Lord   Chancellor  appointed  a  receiver.®*     The  power  of   the 
court  in  this  respect  is  only  limited  by  considerations  of  what  is 
expedient  for  the  interests  of  all  concerned.®^ 

In  an  equitable  action  for  the  partition  of  real  estate,  where  the 
plaintiff  showed  good  reason  to  believe  that  some  portion  of  the 
property  could  not  be  rented,  in  consequence  of  the  refusal  of  the 
defendant  to  unite  with  the  other  tenant  in  common,  the  plaintiff^ 
and  that  the  rents  of  other  portions  which  had  been  rented  could 
not  be  collected  in  consequence  of  her  interference,  a  receiver  was 
appointed  to  preserve  the  property  from  serious  loss  during  the 
pendency  of  the  action.^  And  in  an  action  to  recover  the  posses- 
sion of  real  property,  on  the  ground  that  judicial  proceedings  by 
which  the  title  of  the  plaintiff's  ancestor  was  apparently  divested 
and  the  lands  transferred  to  the  defendant's  ancestor,  were  void  for 
fraud,  mistake  and  want  of  jurisdiction,  the  court  has  power  to  ap- 
point a  receiver  and  grant  an  injunction  to  preserve  the  property 
and  the  proceeds  of  it  pending  the  litigation.^ 

A  receiver  cannot  be  appointed  in  an  action  to  recover  possession 
of  real  property,  unless  some  equitable  grounds  are  made  to  appear 
entitling  the  plaintiff  to  the  rents  and  profits  as  such,  or  unless 
their  sequestration  is  necessary  to  his  protection.  A  valid  title  in 
the  plaintiff  is  essential,  but  not  of  itself  sufficient  to  authorize  the 

8*  Thompson  v.  Diffenderfer,  i  Md.  ^^  Pignolet  v.  Bushe,  28  How.  Pr.  9. 

Ch.  489.  •^Id. 

85  Payne  v.  Attcrbury,  Harring.  Ch.  «>  Rogers   v.   Marshall,  6   Abb.    Pr. 

(Mich.)  414.  (N.  S.)  457. 

M  Citing  Stillwell  v.  Watkins,  i  Jac 
28a 
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appointment.^  A  plaintiff  cannot  demand  the  appointment  of  a 
receiver  of  property  in  which  he  has  no  interest.*^ 

In  an  action  to  recover  possession  of  real  property,  with  damages 
for  the  wrongful  withholding  thereof,  it  is  not  regular  or  proper 
to  appoint  a  receiver  of  the  rents  and  profits  of  the  property  in 
controversy  '^  and  a  receiver  will  not  be  appointed  over  real  estate 
before  the  hearing  unless  there  is  evidence  of  fraud  in  obtaining  the 
possession,  or  special  circumstances  to  show  a  necessity  to  preserve 
the  property  pendente  lite,^  In  an  action  to  recover  possession  of 
real  estate  from  one  in  possession  under  a  contract  of  sale  a  re- 
ceiver will  not  be  appointed  pendente  lite}^ 

A  receiver  may  be  appointed  at  the  instance  of  a  remainderman 
against  a  life  tenant  for  failure  to  appropriate  the  rents  and  profits 
to  keep  down  the  taxes.** 

Section  68.  Of  a  Receiver  of  the  Rents  and  Profits  of  Real 
Estate. —  Courts  are  frequently  asked  to  appoint  receivers  to  take 
charge  of  the  rents  and  profits  of  real  estate  pending  suits  to  deter- 
mine the  ownership  of  the  title  or  of  other  interests  in  it.  Nothing 
can  be  clearer,  both  in  law  and  in  equity  and  from  natural  justice, 
than  that  a  complainant  is  entitled  to  the  rents  and  profits  from  the 
time  his  title  accrued,  where  there  are  large  outstanding  encum- 
brances, and  no  part  of  the  rents  and  profits  is  applied  to  keep  down 
the  interest,  the  defendant  being  totally  irresponsible  and  holding 
over  against  his  own  deed.  In  such  a  case  the  complainant  is  en- 
titled to  a  receiver.**  The  appointment  will  not,  however,  be  made 
in  such  a  case  unless  the  plaintiff  has  established  an  apparent  right 
to  the  property  and  the  insolvency  of  the  defendant  is  alleged  and 
proved;  nor  will  a  receiver  be  appointed  in  a  proceeding  to  estab- 
lish a  will.*^ 

So  it  has  been  decided  in  Massachusetts,  where  writs  of  entry 
were  brought  to  recover  possession  of  certain  parcels  of  land  in 
possession  of  one  who  was  in  receipt  of  the  rents  and  profits,  both 
parties  claiming  under  legal  titles,  and  no  claim  being  made  of  mis- 
management or  waste  on  the  part  of  the  party  in  possession,  who 
was  not  insolvent,  and  there  being  no  extraordinary  danger  that  she 

^  People  V.   Mayor   of  New   York,  «  King  v.  King,  41  N.  Y.  Super.  Ct. 

10  Abb.  Pr.  III.  (9  J.  &  S.)  516. 

^  Smith  V.  Wells,  20  How.  Pr.  158.  «  Payne  v.  Atterbury,  Harring.  Ch. 

^Thompson   v.   Shcrrard,  35  Barb.  (Mich.)  414. 

593.  12  Abb.  Pr.  427,  22  Ho^.  Pr.  155.  <7  Bryan  v.    Maring,  94  N.   C  694 

« Willis  V.  Corlies.  2  Edw.  Ch.  281.  (1886). 

**  Guernsey  v.  Powers,  9  Hun,  78. 
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would  not  be  able  to  satisfy  any  judgments  against  her  which  the 
plaintiff  might  recover,  that  a  bill  in  equity  cannot  be  maintained 
by  the  plaintiff  for  the  appointment  of  a  receiver  of  the  rents  and 
profits  of  the  land  pending  the  determination  of  the  actions  at  la^v.  *® 

Section  69.  Instances  of  the  Appointment  of  Receivers  of  Rents, 
Etc. —  Where  one  of  two  persons  in  whose  name  the  title  to  real 
estate  stands,  but  held  for  the  benefit  of  both,  is  insolvent  -  and 
is  collecting  the  rents  and  profits  and  expending  them  in  her  own 
interest,  it  is  a  proper  case  for  the  appointment  of  a  receiver.**  In 
an  action  by  a  cestui  que  trust  for  an  accounting,  an  order  for  an 
injunction  and  receiver  may  be  granted,  upon  the  finding  |hat  a 
trustee  of  real  estate,  a  defendant  in  the  case,  is  insolvent  and  has 
misapplied  the  rents  and  profits.*^ 

Where  a  landlord  brought  an  action  against  his  tenant  to  recover 
possession  of  the  premises  leased,  under  a  proviso  in  the  lease  for 
re-entry  on  breach  of  covenant,  a  receiver  of  the  rents  and  profits  of 
the  land,  pending  the  trial  of  the  action,  was  appointed  on  applica- 
tion by  the  plaintiff." 

In  New  York  a  motion  for  a  receiver  should  be  granted  where  it 
is  shown,  upon  the  plaintiff's  application  therefor,  that  the  defend- 
ants are  irresponsible;  that  they  are  collecting  rents  which  they  are 
unable  to  refund,  and  which  will  probably  be  lost  if  they  are  not 
restrained;  and  that  the  premises  are  in  a  ruinous  condition  by 
reason  of  their  neglect,  and  will  continue  to  deteriorate.^ 

Section  70.  Of  Inadequacy  of  Price  as  a  Ground  of  the  Appoint- 
ment.— A  receiver  will  not  ordinarily  be  appointed  merely  upon  a 
charge  of  inadequacy  of  price.  If  allowed,  it  must  be,  where  the 
inadequacy  is  so  monstrous  as  to  make  it  hardly  possible  that  the 
transaction  can  stand.  So  in  a  case  where  an  estate  of  the  annual 
value  of  nearly  two  hundred  pounds  was  sold  by  an  ignorant,  inex- 
perienced person  of  weak  intellect  and  addicted  to  intoxication,  for 
a  gross  sum  of  two  hundred  and  fifty  pounds  and  an  annuity  of 
fifty-two  pounds  payable  to  his  wife.  Lord  Chancellor  Eldon  allowed 
a  receiver  to  be  appointed.*^ 

*8  Squire  v.  Hewlett,  6  N.  E.  R.  779  "  Gevatkin  v.  Bird,  52  L.  J.  (Q.  B.) 

(Mass.  1886).  263. 

*»  Roche  V.  Roche,  3  N.  Y.  State  Re-  *«  Rogers  v.   Marshall,   6  Abb.   Pr. 

porter,  500  (N.  Y.  Sup.  Ct.  1886).  (N.  S.)  457  (N.  Y.  Super.  Ct). 

60  Albright  v.  Albright,  91  N.  C  220,  ««  still  well  v.  Wilkins,  6  Madd  49, 

225.  on  appeal,  Jac.  28a 
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Section  71.  Of  a  Corporation  Acting  as  Trustee  under  an  Origi- 
nal Grant. — Where  a  corporation  is  trustee,  whether  for  charitable 
or  other  purposes,  and  its  rights  arise  from  the  original  act  or 
grant  on  which  its  authority,  as  trustee,  rests,  there  the  court  can- 
not, without  grave  consideration,  and  will  not,  where  the  usual  mode 
of  dealing  with  the  property  has  not  been  departed  from,  interfere 
with  it  by  an  interlocutory  order  for  a  receiver.  This  question 
came  up  before  Lord  Chancellor  Cottenham  and  was  so  decided  by 
him  in  a  case  in  which,  by  a  royal  grant,  a  large  tract  of  land  was 
conveyed  to  an  Irish  society  in  trust  for  the  benefit  of  twelve  com- 
panies. An  application  for  a  receiver  was  made  on  the  ground 
that  there  had  been  an  appropriation  of  the  rents  and  profits  to 
certain  local  purposes,  and  that  there  had  been  a  departure  from 
the  legitimate  and  proper  conduct  of  the  defendants  as  trustees,  by 
an  appropriation  of  certain  portions  of  the  income  to  themselves, 
in  the  shape  of  allowances  for  attendance  and  public  dinners. 
There  was,  moreover,  proof  that,  for  one  century  at  least,  the  society 
had  been  in  the  habit  of  making  the  payments  complained  of,  all  of 
which  was  known  to  the  plaintiffs,  and  was  a  matter  of  notoriety 
long  before  the  institution  of  the  suit.  His  Lordship  refused  to 
appoint  the  receiver." 

Section  y2.  Of  a  Receiver  for  an  Estate  in  Trust —  Ordinarily 
an  application  to  have  a  receiver  appointed  for  a  trust  estate  will 
not  be  granted  while  proceedings  are  pending  for  the  removal  of 
the  trustees,  unless  a  strong  case  be  made.  It  must  appear  that 
there  is  good  reason  to  believe  that  the  trust  property  will  not  be 
forthcoming  to  answer  the  decree  in  the  premises  at  the  end  of  the 
litigation.**  But  the  action  of  the  court  in  such  a  case  is  a  matter 
of  discretion.** 

In  Pennsylvania,  where  trust  property  consisting  of  coupon 
bonds,  or  other  property  not  earmarked  with  the  trust,  is  in  the 
hands  of  a  de  facto  trustee  or  custodian  by  the  mere  agreement  of 
the  cestui  que  trust,  and  the  latter  becomes  dissatisfied  and  files  a 
bill  for  account  and  distribution,  the  court  will  appoint  a  receiver, 
although  no  fraud  or  misconduct  of  the  de  facto  custodian  is  estab- 
lished.*^ 

If  a  trustee  claims  a  growing  crop  of  wheat,  which  in  his  absence 
another  trustee  takes  possession  of  and  commences  cutting,  the 

**  Skinner's  Company  v.  The  Irish  Wjaneway   v.    Green,    16   Abb.    Pr. 

Society,  I  Myl.  &  Cr.  163.  215. 

*  Poythrcss    v.    Foythrcss,    16    Ga.  ^"^  Fidelity  Ins.  &  Trust  Co.  v.  Hu- 

406.  ber,  13  Phila.  52. 
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cestui  que  trust  in  the  first  deed  may  file  a  bill  asking  that  the 
second  trustee  may  be  enjoined  from  selling  the  wheat,  which  he 
has  cut,  and  for  the  appointment  of  a  receiver  and  other  appropriate 
relief." 

Section  73.  Of  a  Receiver  Over  an  Executor  and  Adnuni8tra.tor 
—  Estates  of  Decedents —  It  may  be  considered  a  rule  that  a    re- 
ceiver is  not  to  be  appointed  over  an  executor  upon  slight -grounds.^*® 
There  ought  to  be  strong  and  special  reasons.     There  must  be   an 
abuse  of  the  trust  and  danger  of  insolvency,  existing  or  expected ,^**^ 
and  manifest  danger  of  irreparable  loss.*^     Where  no  misapplica- 
tion or  abuse  of  trust  is  made  put  against  an  executor,  the  adminis- 
tration of  the  testator's  property  will  not  be  taken  out  of  his  hands 
merely  because  he  is  poor,  if  this  circumstance  were  known  to  the 
testator  when  he  appointed  him.^ 

A  receiver  will  be  appointed  of  an  estate  where  the  executor  or 
administrator  has  been  guilty  of  misconduct,  waste  or  misuse  of 
assets,  and  there  is  real  danger  of  loss,^  hut  not  if  complete  indem- 
nity can  be  had  by  suit  on  his  bond.^ 

Section  74.  Further  of  Estate  of  Decedents  --  Instances  of  Such 
Appointments. —  A  receiver  should  be  appointed  to  take  the  assets 
of  an  estate  out  of  the  hands  of  the  legally  appointed  representative, 
only  in  case  of  manifest  danger  of  loss,  or  destruction,  or  material 
injury  to  such  assets.**  Accordingly  where  an  executor  has,  with 
an  evidently  fraudulent  intent,  conveyed  property  bought  with  the 
trust  money  of  the  estate,  to  a  friend,  and  through  him  to  the 
executor's  wife,  with  the  intention  of ,  preventing  a  levy  upon  it 
by  a  devisee  for  the  amount  of  a  decree  in  his  favor,  it  is  proper  for 
the  court  to  appoint  a  receiver  to  take  it  and  sell  it,  and  collect  and 


M  Kerr  v.  Hill,  27  W.  Va.  577. 

^  Courts  of  equity  arc  cautious 
about  appointing  receivers  to  take 
charge  of  the  assets  of  an  estate  in 
the  hands  of  an  administrator  legally 
appointed.  But  if  an  administrator 
is  seeking  to  administer  property,  the 
title  of  which  clearly  appears  to  be  in 
another,  then  a  receiver  should  be  ap- 
pointed, if  the  circumstances  indicate 
that  the  rights  of  all  the  parties  would 
thereby  be  more  effectually  and  expe- 
ditiously protected  and  enforced.  Hill 
V.  Arnold,  79  Ga.  2167, 


^  Middleton  v.  Dodswell,  13  Ves. 
266. 

®i  Werborn's  Administrator  v.  Kahn, 
93  Ala.  201,  9  So.  R.  729. 

^  Howard  v.  Papera,  i  Madd.  142 ; 
Anonymous,  12  Ves.  4. 

*  Harmon  v.  Wagener,  33  S.  C.  487, 
12  S.  E.  R.  98. 

^'^St  Louis  National  Bank  v.  Field, 
156  Mo.  306,  56  S.  W.  R.  1095. 

^Harrup  v.  Winslett,  37  Ga.  655; 
Randle  v.  Carter,  62  Ala.  95. 
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invest  the  proceeds  for  the  beneficiary,  instead  of  merely  directing 
the  trustees  so  to  do.*  And  where  a  bill  is  filed  by  the  creditors 
of  an  estate  against  a  person  who  has  obtained  possession  of  funds 
belonging  to  it,  by  representing  himself  to  be  the  executor,  and 
who  is  alleged  to  be  insolvent,  a  receiver  will  be  appointed.®^ 

Where  an  intestate's  partner  was  his  administrator,  and  was 
charged  with  confusing  the  partnership  property  with  his  own  and 
seeking  to  defraud  those  concerned  in  the  intestate's  estate,  and 
the  administrator  died,  and  in  his  turn  had  an  administrator  who 
filed  a  bill  for  an  accounting  as  between  the  several  estates,  and  it 
did  not  appear  that  the  partnership  estate  was  being  wasted  or  that 
there  was  any  hindrance  to  the  investigation  of  its  affairs,  and 
there  was  on  the  other  hand  evidence  to  the  contrary,  it  was  held 
that  there  was  no  ground  for  appointing  a  receiver  over  the  de- 
ceased administrator's  property.^  In  England  on  a  claim  in  the 
commcMi  form  by  the  residuary  legatee  against  executors  for  an 
account,  a  receiver  was  ordered  at  the  hearing.®^ 

A  receiver  of  the  assets  of  a  decedent  will  be  appointed  if  it  ap- 
pears that  there  is  no  executor  or  administrator  with  the  right  or 
power  to  act  as  such,  though  there  is  showing  of  improper  conduct 
of  the  parties,""*  or  that  the  estate  is  being  wasted.''^ 

Section  75.  Of  a  Receiver  as  Against  a  Tenant  in  Common  — 
Partition —  It  is  not  usual  to  grant  a  receiver  against  a  tenant  in 
common.  Even  in  the  case  of  an  actual  exclusion  of  one  tenant  in 
common  by  another,  it  is  doubtful  whether  equity  will  appoint  a 
receiver.  In  a  case  involving  this  question  Vice  Chancellor  Leach 
said :  "  Exclusion  is  where  one  tenant  in  common  receives  the  whole 
rent  and  excludes  his  companion  from  the  share  due  to  him.  I 
may  observe  that,  even  in  the  case  of  an  actual  exclusion  of  one 
tenant  in  common  by  another,  I  doubt  whether  this  court  would 
appoint  a  receiver.  If  it  were  an  exclusion  which  amounted  to  an 
ouster  at  law,  the  party  complaining  must  assert  at  law  his  legal 
title.  If  it  were  not  such  an  exclusion,  this  court  would  compel  the 
tenant  in  common  in  receipt  of  the  rents  to  account  to  his  com- 
panion, but  would  not,  I  think,  act  against  his  legal  title  to  posses- 
sion; and  the  reason  is  because  (sic)  the  party  complaining  may,  at 
law,  relieve  himself  by  the  writ  of  partition."*^ 

«Gunn  V.  Blair,  9  Wis.  352.  ^opiagler  v.  Blunt,  32N.J.Eq.  518. 

^Ex  parte  Walker,  25  Ala.  81.  "  Wells,  in  re,  45  Ch.  D.  1569. 

®Pcrrin  v.  Lepper,  56  Mich.  351.  "^  Tyson  v.  Fairclough,  2  Sim.  &  S. 

•Bickford  v.  Chalker,  i  Eng.  Law  142,  distinguishing  the  cases  of  Eve- 

4  Eq.  113.  lyn  v.  Evelyn,  2  Dick.  800;  Street  v. 
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In  a  later  case,  however,  the  court,  under  special  circumstances^ 
appointed  a  receiver  of  the  rents  and  profits  of  the  moiety  of  an 
estate J^  Mere  occupancy  of  the  common  property  by  a  tenant  in 
common  under  such  circumstances  that  he  is  not  liable  to  account, 
affords  no  ground  for  the  appointment  of  a  receiver  pending*  an 
action  for  partition^*  A  receiver  ought  not  to  be  appointed  in  a 
proceeding  for  the  partition  of  property  theretofore  left  in  the 
hands  of  one  of  the  parties  to  manage  in  the  common  interest,  if 
there  is  no  allegation  against  him  of  insolvency  J* 

In  Georgia  a  court  of  equity  has  jurisdiction  to  appoint  a  re- 
ceiver at  the  instance  of  one  tenant  in  common  against  his  co- 
tenants,  who  are  in  possession  of  undivided  valuable  property,  re- 
ceiving all  the  rents  and  profits,  and  excluding  such  tenant  frc«n 
the  receipt  of  any  portion  thereof,  when  such  co-tenants  are  in- 
solvent^* 

The  court  has  power  to  appoint  a  receiver  in  a  partition  suit,  to 
lease  the  property  while  the  suit  is  pending,  to  secure  the  rents 
and  profits,  and  care  for  the  premises."^ 

Mere  colorable  ouster  on  the  part  of  a  tenant  in  common,  who  is 
in  possession  of  a  mining  claim  by  consent  of  a  co-tenant  who  has 
commenced  a  suit  for  partition,  will  not  authorize  the  appointment 
of  a  receiver  J® 


Section  76.  Where  There  is  Already  a  Receiver  —  Extension. — 

A  receiver  will  not  be  appointed  over  the  possession  of  another 
receiver,  but  the  proper  motion  is  that  the  receiver  already  ap- 
pointed be  extended  to  the  cause  in  which  it  is  sought  to  appoint 
a  new  receiver.''®  And  a  defendant  who  appears  on  the  motion  and 
makes  the  objection  may  get  the  costs  of  his  appearance,  though  in 
contempt.^  Moreover,  the  fact  that  a  receiver  of  the  estate  of  a 
debtor  has  been  already  appointed  is  no  answ-er  to  an  application 
for  a  similar  appointment  in  a  subsequent  suit  by  other  parties, 
but  the  same  receiver  will  be  appointed  in  such  subsequent  suit.®^ 


Anderton,  4  Bro.  C.  C.  414,  and  Mill- 
bank  V.  Revett,  2  Meriv.  405,  which 
seem  to  militate  against  the  proposi- 
tion stated  in  the  text  See  also  Low 
V.  Holmes,  17  N.  J.  Eq.  148;  Blood  v. 
Blood,  no  Mass.  545. 
"^  Hargravc    v.    Hargrave,   9    Beav. 

549. 

"**  Varnum  v.  Leek,  65  Iowa,  751. 

76  Pierce  v.  Pierce,  55  Mich.  629. 


7®  Williams  v.  Jenkins,  11  Ga.  595. 
77  Weeks  v.  Weeks,  106  N.  Y.  626; 
Goldberg   v.    Richards,   26   N.    Y.    S. 

385. 
78Heinze  v.   Kleinschmidt,  63   Pac 

R.  927. 

79  Lloyds   V.    Chesapeake,   O.    &    S. 
R.  R.  Co.  6s  Fed.  R.  3S1. 

80  Valle  V.  O'Reilly,  i.  Hog.  199. 

8^  Rogers  v.  De  Forest,  7  Paige,  272. 
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The  extension  is  made  subject  to  the  legal  and  equitable  claims 
of  all  parties,  and  the  rights  of  the  parties  in  each  suit  are  substan- 
tiaUy  the  same  as  if  different  persons  had  been  appointed  at  the 
several  times  when  such  receivership  was  granted  and  extended.®^ 
And  the  fact  that  a  receiver  of  a  judgment  debtor's  property  has 
already  been  appointed  in  supplementary  proceedings  does  not  bar 
an  application  for  a  receiver  in  an  action  to  reach  the  property  of 
the  debtor  standing  in  his  wife's  name,  nor  in  granting  it,  is  it 
necessary  that  the  same  receiver  be  appointed.®^ 

On  motions  to  extend  receivers  the  only  persons  entitled  to  be 
heard  are  the  petitioner  and  the  debtor,  and  not  the  parties  who 
have  previously  caused  the  appointment  of  the  receiver.®* 

Section  jy.  Of  Receivers  of  the  Property  of  Unincorporated 
Societies. —  Courts  of  equity  have  power  to  place  the  property  of 
an  unincorporated  stock  company  in  the  hands  of  a  receiver,  order 
it  to  be  sold  and  the  proceeds  to  be  divided  among  the  members^ 
but  such  power  will  not  be  exercised  unless  equity  clearly  require  it. 
So  where  a  bill  was  brought  by  a  minority  of  the  stockholders 
against  the  majority  and  the  evidence  failed  to  show  that  the  prop- 
crty  had  been  mismanaged  or  wasted  the  bill  was  dismissed.®^ 

Where  there  was  a  schism  in  an  unincorporated  church  society^ 
and  the  trustees  holding  the  real  estate  were  equally  divided,  the 
application  of  one  party  for  a  receiver  was  denied,  there  being  no 
charge  in  the  bill  of  danger,  fraud  or  irresponsibility.®* 

Section  78.  Of  a  Receiver  of  Partnership  Property  —  Partner* 
ship  not  Dissolved —  In  partnership  cases  receivers  are  frequently 
appointed,  but  the  action  of  the  court  upon  application  for  them  is 
largely  influenced  by  the  question  whether  the  partnership  is  sub- 
sisting or  has  been  dissolved.  Where  it  is  still  subsisting  a  receiver 
will  not  be  appointed,  unless  special  grounds  are  shown  and  it  is 
clear  that  a  judgment  for  dissolution  must  ultimately  be  given  f^  as 
where  they  have  divested  themselves  to  any  extent  of  the  right  to 

« Howell  V.  Ripley,  10  Paige,  43.  Waters  v.  Taylor,  15  Ves.  10;  Har- 
®  State  Bank  of  Syracuse  v.  Gill,  23  rison  v.  Armitage,  4  Madd.  143 ;  Good- 
Hun,  41a  man  v.  Whitcomb,  i  Jac.  &  Walk. 
»*  Walsh  V.  Walsh,  11  Ir.  Eq.  607.  589,  599;  Const  v.  Harris,  T.  &  R.  496, 
•Hinklcy  v.  Dfethen,  78  Me.  221,  517;  Smith  v.  Jeyes,  4  Beav.  503;  Bax- 
3  AtL  R.  655.  ter  v.  West,  28  L.  J.  Ch.  169;  Roberts 
*  Willis  V.  Corlies,  3  Edw.  Ch.  281.  v.  Eberhacdt,  Kay,  148. 
•'Cole   V.    Price,   60   Pac.   R.    153; 
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wind  up  the  affairs  of  the  partnership  or,  by  misconduct,  the  ri 
of  personal  intervention  is  lost  and  the  funds  put  in  danger.®® 

Where  a  firm  has  conveyed  its  property  to  a  person  as  trustee 
the  payment  of  certain  debts,  a  receiver  may  afterward  be 
pointed  in  a  controversy  as  to  the  application  of  the  proceeds  of 
property.®^ 


Section  79.  In  Case  of  Disagreement  as  to  the  Management   of 
Partnership  Property. — A  mere  quarrel  between  partners  is  not 
sufficient;  the  winding  up  of  the  affairs  of  the  concern  must  be  en- 
dangered before  a  court  will  interfere  by  its  receiver;*^  but  where 
partners  quarrel  so  that  the  business  of  the  firm  cannot  be  carried 
on  and  they  institute  cross  suits  in  which  both  parties  ask  for  a  re- 
ceiver, the  court  will  make  the  appointment.*^     Mere  disagreements 
of  the  parties  as  to  the  management  of  the  property,  furnish  no 
ground  for  the  appointment  of  a  receiver.     That  can  only  be  done 
as  an  incident  to  some  relief  falling  within  the  jurisdiction  of  the 
court  in  relation  to  the  contracts  of  the  parties.     The  appointment 
of  a  receiver  simply  to  manage  the  property  is  not  within  the  power 
of  a  court  of  equity.^ 


Section  80.  In  Case  of  the  Withdrawal  or  Misconduct  of  a  Part- 
ner.—  The  refusal  of  one  partner  to  assist  in  the  management  of 
the  affairs  of  the  partnership  will  not  suffice  ;^  but  if  one  partner, 
by  reason  of  his  misconduct,  can  no  longer  be  trusted,  a  receiver 
will  be  appointed;  as  where  he  colludes  with  the  debtors  of  the 
firm  for  delay  in  paying  their  debts,^  or  carries  on  trade  on  his 
own  account  with  partnership  property;^  or  runs  away  in  order 
to  use  the  partnership  property  in  a  foreign  country;®*  or  if  a  sur- 
viving partner  carry  on  the  business  with  the  assets  of  the  deceased 
partner;^  or  if  by  mismanagement  the  whole  concern  be  endan- 


88  Medwin  v.  Ditcham,  W.  N.  (1882) 
121. 

8»Naylor  v.  Sidcner,  106  Ind.  179, 
6  N.  E.  R.  345. 

^Texeire  v.  Da  Costa,  Cooke's 
MSS.  (Nov.  1815)  ;  Hale  v.  Hale,  4 
Bcav.  369;  Kelly  v.  Hutton,  17  W.  R. 

425. 
01  Williams  v.  Wilson,  4  Sandf.  Ch. 

379;  Pratt  V.  Underwood,  4  Browne 

Civil  Proc.  R.  (N.  Y.)  167. 

•2  American  Loan   &  Trust  Co.  v. 


Toledo,  C.  &  S.  Ry.  Co.  29  Fed.  R. 
416  (Dec   1886). 

<^  Roberts  v.  Eberhardt,  Kay,  148; 
Rowe  V.  Wood,  2  Jac  &  Walk.  556. 

•*Estwick  V.  Cunningsby,  i  Vcm. 
118  (1682) ;  Speights  v.  Peters,  9  Gill, 

472. 
^^  Harding  v.  Glover,  18  Ves.  281. 

••  Sheppard  v.  Oxenford,  i  Kay  &  J. 

491. 
•7  Madgwick  v.  Wimble,  6  Beav.  405. 


J^80, 8l.J       WHEN   THE   PARTNERSHIP   IS   DISSOLVED,    ETC.  IO7 

gered  f^  or  if  he  have  made  away  with  part  of  the  firm  assets  f^  or 
if  he  wrongfully  exclude  his  partner  from  the  management  even 
though  the  partnership  assets  are  not  endangered  ;^  but  the  disso- 
lution caused  by  the  refusal  of  an  appointee  under  a  will  to  become 
a  partner  does  not  constitute  a  dissolution  arising  from  his  exclusion 
by  the  surviving  partners,  and  is  no  foundation  for  a  receiver.* 
Where  the  partnership  was  originally  formed,  upon  the  false  and 
fraudulent  representations  of  one  of  the  partners,  a  receiver  was 
appointed  at  the  suit  of  the  other.^ 

Section  8i.  When  the  Partnership  is  Dissolved  or  Dissolution 
is  Disputed — Where  the  partnership  is  already  dissolved,  the  ap- 
pointment will  readily  be  made.*  If.  the  dissolution  be  disputed 
the  court  will  not,  in  general,  grant  a  receiver.^  Notwithstanding 
that  articles  of  dissolution  vest  the  right  to  wind  up  partnership 
affairs  in  one  or  more  of  the  partners,  a  receiver  may  be  appointed : 
(a)  at  the  instance  of  one  of  the  other  partners  where  the  partners 
vested  with  such  right  violate  the  agreement  of  dissolution;  (fe)  at 
the  instance  of  a  partner  who  is  denied  rights  secured  to  him  by  the 
articles  of  dissolution,  as  e.  g.,  access  to  the  books;  (c)  when  the 
state  of  feeling  between  the  partners  is  such  that  the  rights  of 
super\Hsion,  of  one  or  more,  cannot  be  exercised  without  great  un- 
pleasantness and  embarrassment.® 

If  the  object  be  to  continue  the  partnership  and  not  to  dissolve 
it,  the  general  rule  is  not  to  appoint  a  receiver;'  but  if  the  object 
be  to  compel  the  observance  of  partnership  agreements,  the  prop- 
erty will  be  given  over  to  the  care  of  a  receiver  pendente  lite} 


^  Dc  Tastet  v.  Bordicu,  2  Bro.  C.  C 
272.  n.  But  sec  Const  v.  Harris,  T.  & 
R.  496,  524. 

"Evans  v.  Coventry,  5  DeG.  M.  & 
G.  911. 

nVilson  V.  Greenwood,  i  Swanst. 
^i.  Sec  also  Peacock  v.  Peacock,  16 
Ves.  49;  Milbank  v.  Reavett,  2  Meriv. 
405;  Goodman  v.  Whitcomb,  i  Jac.  & 
Walk.  589;  Blakeney  v.  Dufaur,  15 
Beav.  40;  Clegg  v.  Fishwick,  i  McN. 
&  G.  294,  298;  Speights  v.  Peters,  9 
Gill,  472. 

'Kershaw  v.  Matthews,  2  Russ.  62. 
•fjr  parte  Broome,  i  Rose,  69. 
^Sargeant  v.  Reed,   i  Ch.  D.  600; 


Harding  v.  Glover,  18  Ves.  281 ;  Est- 
wick  V.  Cunningsby,  i  Vera  118; 
Smith  V.  Jcyes,  4  Beav.  503;  Speights 
V.  Peters,  9  Gill,  472. 

*  Fairbum  v.  Pearson,  2  McN.  &  G. 
144;  Peacock  v.  Peacock,  16  Ves.  49. 

®  White  V.  Colfax,  33  N.  Y.  Super. 
Ct.  (i  J.  &  S.)  297. 

7  Hall  V.  Hall,  3  McN.  &  G.  79.  88, 
12  Beav.  419,  n. ;  Roberts  v.  Eber- 
hardt,  Kay,  148. 

®  Const  V.  Harris,  T.  &  R.  496 ;  Mor- 
ris V.  Colman,  18  Ves.  437;  Waters  v. 
Taylor,  15  Ves.  10;  Hall  v.  Hall,  3 
McN.  &  G.  79,  91,  12  Beav.  414, 
419.  n. 
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Section  82.  In  Case  of  Dissolution  by  Limitation  —  Sale  of 
ner's  Interest. — Where  a  partnership  has  expired  by  limitation  atn-J 
neither  party  desires  to  continue  the  business,  a  receiver  will  not 
appointed  on  the  application  of  one,  unless  mismanagement  or 
proper  conduct  by  the  other  is  shown.* 

In  an  equitable  action  by  the  purchaser  of  the  interest  of  a  part- 
ner in  a  firm,  to  recover  it  from  fraudulent  vendees  of  a  judgment 
creditor  who  had  fraudulently  acquired  the  partnership  property 
under  execution  sale,  the  action  being  to  set  aside  such  execution 
sale  and  to  sell  the  property  for  the  benefit  of  the  plaintiff,  the 
court  has  no  power  to  appoint  a  receiver  to  make  such  sale  and  set- 
tlement, the  other  partner  not  being  made  a  party  to  the  suit^*^ 

Section  83.  In  Case  of  Dissolution  by  Death. —  The  same  rules 
apply  in  general  to  cases  between  the  representative  of  a  deceased 
partner  and  the  surviving  partner.*^     A  receiver  may  be  appointed 
by  the  court  notwithstanding  the  death  of  one  partner  and  the 
appointment  of  an  executor  to  administer  his  estate.^^     But  a  sur- 
viving partner,  having  the  legal  right  to  the  possession  of  partner- 
ship property,  will  not  be  deprived  of  that  right  unless  upon  proof 
of  mismanagement  or  danger  to  the  partnership  effects.^'     Where 
all  the  partners  are  dead  and  the  suit  is  between  their  representa- 
tives, a  receiver  will  be  appointed  as  of  course,"  so  also  when  one 
partner  becomes  bankrupt,  the  suit  being  by  the  solvent  partner 
against  the  assignee." 

Section  84.  Of  a  Receiver  to  Enforce  Specific  Performance 
and  Rescission. —  In  actions  for  the  specific  performance  of  con- 
tracts, receivers  may  be  appointed  whenever  necessary  for  the  pres- 
ervation of  the  subject-matter  of  the  contract." 

Where  a  vendor  of  land  brought  suit  for  specific  performance, 
and  it  appeared  that  the  vendee  was  allowing  the  property  of  which 


»Bufkin  V.  Boycc,  104  Ind.  53. 

10  Morrison  v.  Van  Bcnthuysen,  9 
N.  E.  R.  180. 

11  Dc  Tastet  v.  Bordieu,  2  Bro.  C.  C. 
2^2,  n.  See  also  Madgwick  v.  Wim- 
ble, 6  Bea>^.  495 ;  Clegg  v.  Fishwick,  i 
McN.  &  G.  294,  298;  Davis  v.  Amer,  3 
Drew.  64. 

i^Helme  v.  LiUlejohn,  12  La.  Ann. 

298. 
18  Connor    v.    Allen,    Harring.    Ch. 

(Mich.)  371. 


1*  Phillips  V.  Atkinson,  2  Bro.  C.  C. 
272. 

IB  Freeman  v.  Stansfield,  2  Sm.  &  G. 
479.  I  Jur.  (N.  S.)  8;  Wilson  v. 
Greenwood,  i  Swanst.  471,  482;  Frascr 
V.  Kershaw,  2  Kay  &  J.  496. 

^•Boehm  v.  Wood,  2  Jac.  &  Walk. 
236;  Reade  v.  Hamlin,  Phillips  (North 
Car.)  Eq.  128;  Taylor  v.  Eckerslcy,  2 
Ch.  D.  302;  Hyde  v.  Warden,  i  Exch. 

D-  309. 
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he  was  in  possession  to  go  to  waste,  and  for  this  reason  that  it  had 
already  become  an  insufficient  security  for  the  price  outstanding, 
and  that  the  bargainer  had  made  reasonable  propositions  for  a 
rescission  of  the  contract  and  an  arbitration  of  differences,  a  re- 
f  ceiver  was  appointed."  A  receiver  may  also  be  appointed  in  an 
action  for  the  rescission  of  an  agreement. ^® 

Section  85.  Statutory  Provisions  as  Affecting  Receivership 
Cases. —  The  code  of  New  York  provides  that,  in  addition  to  the 
cases  where  the  appointment  of  a  receiver  is  specially  provided  for 
by  law,  a  receiver  of  property  may  be  appointed  by  the  court  in 
cases  where:  First,  before  a  final  judgment,  on  the  application  of 
the  party  who  establishes  an  apparent  right  to  interest  in  the 
property,  where  it  is  in  the  possession  of  an  adverse  party,  and 
there  is  danger  that  it  will  be  removed  beyond  the  jurisdiction  of 
the  court,  or  lost,  materially  injured  or  destroyed;  second,  after 
final  judgment  to  carry  it  into  effect;  third,  after  final  judgment 
to  preser\'e  the  property  during  the  pendency  of  an  appeal.  It  has 
been  held  that  the  general  language  of  these  provisions  should  be 
construed  with  reference  to  the  familiar  and  well-settled  doctrines 
of  law  which  existed  before  its  enactment;^®  and  that  the  provi- 
sions have  not  established  any  new  rule  authorizing  an  equitable 
action  before  a  judgment  is  obtained.^ 

Section  86.  Assignments  — Appointment  of  Receivers  as  Against 
Assignee. —  If  an  assignee  mismanages  and  wastes  the  estate,  a 
creditor  of  the  assignor  may  maintain  a  bill  to  enjoin  the  further 
execution  of  the  trust  by  the  assignee,  and  have  a  receiver  appointed 
to  take  charge  of  the  estate.^*  "  Creditors  who  have  neither  lien 
nor  title,  and  have  not  reduced  their  claims  to  judgment,  are  not 
entitled  to  an  injunction  and  receiver  in  a  suit  to  set  aside  an  as- 
signment and  pretended  sale  by  the  debtor  of  his  assets."^ 

Pending  an  application  for  a  receiver  by  creditors  the  defendant 
made  a  general  assignment,  and  the  application  was  refused  it 
being  said  that  the  assignment  would  protect  the  rights  of  all 
creditors.^    Where  in  a  proceeding  for  an  injunction  and  the  ap- 

"Rcade  v.  Hamlin,  Phillips   (North  Company,   70  Ga.   313;    Goldsmith   v. 

Car.)  Eq.  lA  Fechheimer,  28  S.  W.  R.  (Ky.)  21. 

"Gibbs  V.  David,  L.  R.  20  Eq.  373.  22Pclzer  v.  Hughes,  27  S.  C.  408,  3 

^Gumscy  v.  Powers,  9  Hun,  78.  S.  E.  R.  781. 

^  Adec  V.  Bigler.  81  N.  Y,  349 ;  Hoi-  28  Hyde  v.  Weitzner,  45  Minn.  35,  47 

lenbeck  v.  Dunnell,  94  N.  Y.  34a  N.  W.  R.  311. 

**  Cohen  &   Company  v.  Monis  9 
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pointment  of  a  receiver  by  general  creditors  of  an  insolvent  ag^ai  nst 
his  assignee  and  preferred  creditors,  it  appears  that  a  final  judgment: 
setting  aside  the  assignment  and  the  preferences  is  probable,  a 
ceiver  should  be  appointed  and  the  writ  of  injunction  granted.^ 

A  receiver  will  not  be  appointed  as  against  an  assignee  on 
general   allegations  of  benefit. to  be   derived   by  the  creditors. 
"  Creditors  who  have  neither  lien  nor  title,  and  have  not  recovered 
judgment,  are  not  entitled  to  an  injunction  and  receiver  in  a  suit  to 
set  aside  an  assignment  or  pretended  sale  by  the  debtor  of    his 
assets."^    Wherever  it  is  made  to  appear  in  a  proper  suit  in  equit_y 
that  there  is  danger  of  loss  or  misappropriation  of  the  property- 
assigned,  or  a  material  part  thereof,  the  court  may  appoint  a  special 
receiver  of  such  property,  and  cause  the  same  to  be  administered 
by  the  receiver  under  its  direction.     An  assignee  is  a  quasi   re- 
ceiver of  the  debtor's  own  selection,  and  the  court  may  take  the 
trust  fund  out  of  his  hands  and  put  it  in  the  hands  of  the  receiver 
or  person  specially  appointed  by  it  for  that  purpose.*'    The  receiver 
succeeds  to  all  the  rights  of  the  assignee.^ 

Section  87.  General  Creditors —  It  is  well  established  that  "  cred- 
itors who  have  neither  lien  nor  title,  and  have  not  recovered  judg- 
ment are  not  entitled  to  an  injunction  and  receiver."*^  "  A  re- 
ceiver will  not  be  appointed  on  the  petition  of  mere  general 
creditors  whose  rights  rest  only  in  contract  and  are  not  reduced  to 
judgment,  and  who  have  acquired  no  lien  on  the  property  of  the 
debtor."^ 

These  quotations  correctly  and  fully  state  the  rule  concerning  the 
rights  of  mere  general  creditors  to  the  appointment  of  receivers. 

Section  88.  Generally  of  the  Appointment  —  Miscellaneous 
Cases. —  By  way  of  illustrating  the  rule  governing  the  appoint- 
ment of  receivers,  we  submit  in  this  and  the  following  section  a 
number  of  cases  in  which  the  appointment  of  receivers  was  con- 
sidered.    The  propositions  asserted  are  those  of  the  courts. 

Where  there  are  many  creditors  claiming  the  land  of  a  debtor, 
some  by  deed,  and  some  by  judgment,  the  land  should  be  placed  in 

^  Peoples'  Bank  of  East  Orange  v.  27  Wagner  v.  Coen,  23  S.  E.  R.  (W. 

Fancher,  21  N.  Y.  S.  545.  Va.  Ct.  App.)  735. 

»  Penzel  Grocer  Co.  v.  Williams,  53  28  Sullivan  v.  Miller,  106  N.  Y.  035. 

Ark.  81.  29  Pelzer  v.  Hughes,  27  S.  C  408. 

26  Pelzer  v.  Hughes,  27  S.  C.  408,  3  ^  Cahn    v.    Johnson,    12   Tex.    Civ. 

S.  E.  R.  281.  App.  304,  33  S.  W.  R.  looa 
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the  hands  of  a  receiver,  to  be  rented  for  the  benefit  of  those  who 
shall  be  entitled.^* 

Where  the  agent  of  a  state  negotiated  a  loan  upon  the  bonds  of 
the  state,  in  terms  not  authorized  by  the  act  under  which  he  was 
appointed,  a  receiver  was  appointed  to  take  possession  of  the  bonds 
remaining  in  the  hands  of  the  lender,  and  the  proceeds  of  such  as 
had  been  transferred  by  him.^ 

During  the  litigation  of  the  right  to  a  debt  due  from  a  third  per- 
son, the  debtor  cannot  be  called  upon  to  pay  it  to  either  party ;  but 
if  it  be  necessary  to  enforce  the  debt  before  a  final  hearing,  a  re- 
ceiver must  be  appointed.** 

A' receiver  of  consigned  goods  will  be  appointed  on  bill  and  mo- 
tion of  the  consignor,  showing  the  fraudulent  conduct  and  insol- 
vency of  the  consignee,  even  in  oase  of  a  consignment  to  sell  on  a 
del  credere  commission.**  Where  a  judgment  creditor  claimed  that 
his  debtor  had  prevented  collection  by  conveyances  to  the  defend- 
ant, who  held  the  property  by  virtue  of  them,  although  they  were, 
in  fact,  ineffectual  to  transfer  it  to  him,  it  was  held  that,  as  the 
plaintiff  did  not  know  what  the  property  was  and  was  therefore 
unable  to  levy  execution  upon  it,  a  receiver  should  be  appointed  to 
deliver  it  to  plaintiff  for  sale  to  satisfy  his  debt.***  In  an  action  to 
recover  negotiable  paper  alleged  to  be  transferred  to  the  defendant 
by  the  plaintiff's  agent  in  payment  of  the  agent's  debt,  if  the  plain- 
tiff shows  an  apparent  right,  and  especially  if  the  defendant  is  insol- 
vent or  had  suspended  payment,  the  court  may  appoint  a  receiver.*^ 

A  court  has  the  power  to  appoint  a  receiver  pending  an  inquiry 
of  insanity,  in  order  to  prevent  mismanagement  or  waste  of  the 
alleged  lunatic's  property.*^  In  a  proceeding  by  a  next  friend  in 
behalf  of  a  person  of  weak  mind,  decrepitude  or  other  infirmity,  a 
court  of  equity  has  jurisdiction  to  appoint  a  receiver;  though  not 
where  the  person  is  in  a  condition  to  be  adjudged  a  lunatic.**  In 
a  suit  for  partition  of  mining  property,  in  which  the  ownership  of 
one  of  the  interests  is  in  dispute,  a  proper  case  is  presented  for  the 


«Colc  V.    McRac,   6  Rand.    (Va.) 

®  State  V.  Delaficid,  8  Paige,  527. 

^  Mills  V.  Pittman,  i  Paige,  490. 

**  Micklethwaite  v.  Rhodes,  4  Sandf . 
Ch.  434.  For  cases  involving  special 
facts  sec  Fripp  v.  Chard  Ry.  Co.  21 
Eng.  Law  &  Eq.  53,  where  a  receiver 
was  appointed;  Collins  v.  Young, 
28  Eng.  Law  &  Eq.  14;  and  Huerstel 


V.  Lorillard,  6  Robt.  (N.  Y.  Super. 
Ct.)  260,  7  Ind.  251,  where  appli- 
cations were  refused. 

35  Young  V.  Heermans,  5  Hun,  J2i, 

8«  Brown  v.  Northrup,  15  Abb.  Pr. 
(N.  S.)  333. 

^  In  re  Misselwitz,  177  Pa.  St.  359, 
35  Atl.  R.  422. 

*®  Edwards  v.  Edwards,  14  Tex.  Civ. 
App.  87,  36  S.  W.  R.  1080. 
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appointment  of  a  receiver  for  the  share  of  the  ore  being  mined   by 
the  co-tenant  in  possession,  where  such  is  necessary  to  protect    t:he 
rights  of  the  parties.^    But  Judge  Ross,  in  a  dissenting  opinion, 
declared  that  only  in  rare  cases,  and  upon  the  strongest  showing" 
of  necessity,  should  a  receiver  be  appointed  for  mining  property, 
with  authority  to  operate  the  same.     Under  statutory  provisions 
authorizing  the  appointment  of  a  receiver  "  in  all  actions  when    it 
is  shown  that  the  property,  fund  or  rents  and  profits  in  contro- 
versy are  in  danger  of  being  lost  or  materially  injured,"  it  ^vas 
held  proper  to  appoint  a  receiver  to  take  charge  of  and  operate  oil 
wells  in  an  action  involving  the  ownership  of  a  lease  on  the  land 
on  which  the  wells  were  located.*^ 

A  receiver  will  not  be  appointed  for  a  municipal  corporation  be- 
cause its  officers  are  neglecting  to  exercise  its  franchises  and  con- 
template illegally  keeping  the  funds  belonging  to  the  corporation, 
when  it  does  not  appear  that  the  officers  are  abusing  its  franchises 
or  that  they,  or  the  corporation,  are  insolvent,  or  that  the  com- 
plainants or  the  corporation  will  sustain  irreparable  damage.     But 
for  the  purpose  of  caring  for  the  public  interests  until  an  election 
of  officers  can  be  held,  a  receiver  will  be  appointed  for  a  municipal 
corporation.*^    In  an  action  for  maintenance  or  divorce  a  receiver 
may  be  appointed  for  the  purpose  of  enforcing  the  decree  of  ali- 
mony or  maintenance,  such  power  being  within  the  usages  of  courts 
of  equity.** 

A  statute  authorising  the  appointment  of  a  receiver  after  judg- 
ment to  carry  it  into  effect  was  declared  to  apply  only  to  cases 
where  the  judgment  affected  specific  property,  and  not  to  a  simple 
money  judgment,  in  which  case  the  right  of  execution  furnished  a 
sufficient  remedy.  Therefore  such  a  statute  was  held  not  to  author- 
ize the  appointment  of  a  receiver  to  enforce  a  decree  for  alimony.** 
A  receiver  will  not  be  appointed  in  a  suit  of  one  of  the  parties  to 
a  joint  adventure  without  a  showing  of  fraud  or  mismanagement 
or  actual  damage  to  the  joint  assets.**  Where  a  debtor's  assets 
are  claimed  by  various  creditors  a  receiver  may  be  appointed  to 
collect  and  preserve  them  and  to  prevent  a  multiplicity  of  suits.** 

*  Heinze  v.   Butte  &  Boston   Con-  Pac.  R.  37 ;  Huellmantel  v.  Hucllman- 

solidated   Mining  Company,   126  Fed.  tel,  124  Cal.  583,  57  Pac  R,  582. 

R.  I  (C.  C.  A.).  « White  v.  White.  130  Cal.  597,  62 

*<>  Galloway   v.    Campbell,    142   Ind.  Pac.  R.  1062. 

324,  41   N.  E.  R.  597.  **  Warwick  v.  Stockton,  55  N.  J.  Eq. 

41  Hurlbut    V.    Town    of    Lookout  61. 

Mountain,  49  S.  W.  R.  301.  ^  Hopper  v.  Morgan,  42  Atl.  R.  171. 

*^  Murray  v.  Murray,  115  Cal.  266,47 
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The  solvency  of  the  defendant  may  in  itself  be  sufficient  to  defeat 
the  appointment  of  a  receiver."*^  To  entitle  plaintiff  to  the  appoint- 
ment of  a  receiver  it  must  appear  that  he  has  an  interest  in  the 
property  sought  to  be  subjected  to  the  possession  of  the  court.^^ 
In  actions  at  law  there  can  be  no  appointment  of  a  receiver  unless 
authorized  by  statute  or  there  be  exceptional  conditions,  such  as 
fraud.**  A  court  of  chancery  has  no  power  to  appoint  a  receiver 
to  perform  the  duties  of  a  public  office  in  collecting  taxes,  the  office 
being  vacant.**  Where  a  widow  claimed  an  interest  in  property 
on  which  there  were  producing  oil  wells,  it  was  held  that  while  she 
was  not  entitled  to  a  general  receiver  to  take  charge  of  the  prop- 
ertj',  yet  the  court  would  appoint  a  special  receiver  to  collect  and 
hold  the  part  of  the  proceeds  of  the  wells  which  she  claimed  pend- 
ing the  determination  of  her  rights  in  the  property.*^  When  all 
the  defendants  are  in  the  same  position  as  to  the  property  in  ques- 
tion it  is  error  to  appoint  a  receiver  as  to  any  less  than  all  of  them." 

Section  89.  Further  of  the  Appointment  —  Miscellaneous  Cases. 
—  Where  one  party  has  a  clear  right  to  the  possession  of  property, 
and  the  dispute  is  as  to  the  title  only,  the  court  will  incline  against 
disturbing  the  possession.^  Where  the  object  of  the  suit  is  merely 
to  compel  the  payment  of  money  there  is  no  sufficient  ground  to 
warrant  the  appointment.*"^  There  must  be  danger  of  its  loss  unless 
the  court  take  charge  of  it.*^ 

Rings  and  jewelry,  having  been  declared  not  to  be  wearing  ap- 
parel, but  beyond  the  reach  of  process  while  on  the  person,  have 
been  held  to  be  subject-matter  of  a  receivership,  and  a  receiver 
has  been  appointed  and  an  order  made  for  the  delivery  of  the 
jewelry  to  him.^  Where  there  were  two  deeds  of  trust  on  real 
estate  and  sale  was  made  under  one  of  them,  but  the  purchaser 
refused  to  comply  with  the  terms  of  the  sale,  contending  that  he 
had  a  judgment  against  the  grantor  and  was  entitled  to  the  land, 


♦•Meyer  v.  Thomas,  131   Ala.   in, 
30  So.  R.  89. 

*^  Davis  V.  Niswonger,  44  N.  E.  R. 
542. 

« Smith  V.  White,  62  Neb.  56,  86 
N.  VV.  R.  9ja 

*^  Grand    Rapids   School    Furniture 
Co.  V.  Trustees,  44  S.  W.  R.  98. 

"^Higgins  Oil  &  Fuel  Co.  v.  Snow, 
113  Fed.  R.  433,  51  C.  C.  A.  267. 

**Pcarce  v.  El  well,  116  N.  C.  595, 
21  S.  E  R.  305. 

8 


*2EIlctt  V.  Newman,  92  N.  C  519; 
Lenox  v.  Notrebe,  Hemp.  255 ;  Myers 
V.  Estell,  48  Miss.  401 ;  Parkhurst  v. 
Kinsman,  2  Blatchf.  78. 

^  Hager  v.  Stevens,  6  N.  J.  Eq.  374. 

*^0'Mahoney  v.  Belmont,  62  N.  Y. 

13,    affirming   37    N.    Y.    Super.    Ct. 
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which  resulted  in  a  controversy,  on  bill  filed  by  the  trustee  and  a 
showing  of  insolvency  and  waste  by  the  grantor,  who  was  in 
session,  a  receiver  was  appointed  to  take  charge  of  the  land,  to 
and  preserve  it  until  the  conflicting  claim  could  be  adjusted.®*  If 
the  ccmiplainant  establishes  a  prima  facie  right  to  property,  which 
is  not  rebutted  by  the  defendant,  he  is  entitled,  on  proper  showing' 
of  threatened  loss,  to  the  appointment  of  a  receiver;*^  especially  if 
the  person  in  possession  is  insolvent.**  But  it  was  held  in  the  ca.se 
cited  that  the  court  would  permit  the  defendant  to  give  a  bond  to 
secure  the  rents  and  profits  and  such  damages  as  might  be  adjudg^ed 
against  him,  and  that  by  so  doing  a  receiver  would  not  be  appointed. 

The  power  of  appointing  receivers  is  inherent  in  courts  possessed 
of  equitable  jurisdiction,  and  whenever  there  is  in  existence  an 
estate  or  fund  and  no  one  is  authorized  or  competent  to  hold  it,  or 
the  one  in  charge  thereof  occupies  the  position  of  a  trustee  and  is 
wasting  or  misplacing  the  property,  a  receiver  may  be  appointed."^ 

There  is  no  authority  for  the  appointment  of  a  receiver  in  quo 
warranto  proceedings,*^  aside  from  statute.  A  receiver  will  not  be 
appointed  in  every  trust  of  which  the  court  takes  jurisdiction ;  but 
in  a  suit  to  compel  a  trustee  to  account  for  trust  funds  which  he 
should  pay  to  the  beneficiary,  but  which  are  retained  because  of  an 
alleged  claim  against  the  latter,  a  receiver  was  appointed.**  A  court 
of  equity  has  full  and  peculiar  jurisdiction  not  only  to  preserve  a 
trust  estate  but  to  prevent  its  diversion  from  the  true  owner,  and  a 
receiver  may  be  appointed  to  take  charge  of  and  protect  the  estate.** 
When  creditors  of  an  insolvent  debtor  file  a  bill  in  equity  to  set 
aside  a  conveyance  of  his  property  on  the  ground  of  fraud,  and  to 
subject  the  property  to  the  satisfaction  of  their  debts,  they  acquire 
a  specific  lien  on  the  property  by  the  service  of  process  under  their 
bill,  and  are  entitled  to  have  a  receiver  of  the  property  appointed 
on  averment  and  proof  that  the  appointment  is  necessary  to  pre- 
serve and  effectuate  the  lien.** 

A  receiver  may  be  appointed  of  personal  property  in  the  juris- 
diction of  the  court  though  the  defendant  is  a  non-resident,**  or 


M  Dunlap  V.  Hedges,  35  W.  Va.  287,  Assigned  Estate,  iVi  re,  159  Pa.  St.  603, 

13  S.  E.  R.  656.  2S  AU.  R.  479- 

*T  Durant  v.  Crowcll,  97  N.  C  367,  ^  Hagenbeck  v.  Hagenbeck  Zooiogi- 

2  S.  E.  R.  541.  cal  Arena  Company,  59  Fed.  R.  14. 

M  McNair  v.  Pope,  96  N.  C.  S<»,  2  «  Knight  v.  Knight,  75  Ga.  386. 

S.  E.  R.  54.  •*  Hear  v.  Murray,  93  Ala.   127,  9 

»  Flagler  v.  Blunt,  32  N.  J.  Eq.  51a  So.  R.  514. 

«>  Commonwealth  v.  Order  of  Vesta,  ®*HelIebush  v.  Blake,  119  Ind.  349. 

156  Pa.  St.  531;  Fraternal  Guardian's  21  N.  E.  R.  976;  Gibbons  v.  Mainwar- 
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has  absconded  to  avoid  service.^  Where  a  judgment  debtor  died 
it  was  held  that  the  judgment  creditor  could  not  have  a  receiver  ap- 
pointed to  take  possession  of  the  chattels  of  the  deceased  for  the 
purpose  of  paying  the  judgment.^  A  purchaser  at  a  foreclosure 
sale,  being  unable  to  secure  possession  of  the  land,  instituted  his 
suit  in  ejectment.  The  mortgagor  and  tenants  in  possession  being 
insolvent  and  disposing  of  the  crops,  it  was  held  that  the  plaintiff 
was  entitled  to  the  appointment  of  a  receiver  to  protect  the  rents 
and  profits.^' 

Under  Georgia  statute  authorizing  the  appointment  of  a  receiver 
to  sequestrate  any  assets  charged  with  the  payment  of  debts,  where 
there  is  manifest  danger  of  loss  or  destruction  or  material  injury  to 
those  interested,  it  was  held  a  receiver  would  be  appointed  on  peti- 
tion of  employees  over  property  of  a  show.*®  On  a  judgment 
against  personal  property  a  receiver  will  not  be  appointed  in  aid  of 
the  suit,  unless  special  circumstances  are  shown  which  render  the 
attachment  inadequate  and  inefficient.®  In  a  proper  case  a  court 
will,  pending  an  application  for  an  inquisition,  appoint  an  interim 
receiver  of  the  estate  of  the  supposed  lunatic;  and  if  the  case  is 
urgent  will  do  so  upon  an  ex  parte  application.''^  A  receiver  may 
be  appointed  in  a  court  over  an  estate  of  a  deceased.'^*  Where  goods 
were  seized  under  a  writ  of  attachment  and  were  then  replevied  by 
the  debtor,  and  a  subsequent  attaching  creditor  in  the  same  court 
charged  fraud  and. collusion  between  the  debtor  and  the  first  attach- 
ing creditor,  it  was  held  that  a  receiver  should  be  appointed.*^  A 
receiver  has  been  appointed  to  take  possession  of  a  race  horse  of 
great  value,  and  to  sell  it  and  divide  the  proceeds  among  those  en- 
titled thereto,  where  one  of  the  several  owners  of  the  horse  secured 
a  third  party  to  attach  the  horse  and  it  was  appraised  at  a  low  value 
and  was  about  to  be  sold.''* 

The  application  for  a  receiver  of  an  estate  has  been  refused  in 
the  absence  of  the  persons  on  whom  the  estate  devolved.''*     In 


ing,  9  Sim.  ^7\   Smith  v.  Smith,   lO 
Hare  App.  71 ;  Stratton  v.  Davidson, 

I  R.  &  M.  484. 

« Pitcher  v.  Hclliar,  2  Dick.  580; 
Maguire  v.  Allen,  i  Ball  &  B.  75; 
Dowling  V.  Hudson,  14  Beav.  423. 

•Manchester  &  Liverpool  District 
Banking  Co.  v.  Parkinson,  22  Q.  B.  D. 

173. 

•'^  American  Freehold  Land  Mort- 
gage Co.  of  London  v.  Turner,  95  Ala. 
272,  II  So.  R.  211. 


^Orton  V.  Madden,  yi  Ga.  83. 

<*Pearce  v.  Jennings,  94  Ala.  524, 
10  So.  R.  sii. 

™  Fountain,  in  re,  37  Ch.  Div.  609. 

^1  Robinson  v.  Taylor,  42  Fed.  R. 
803. 

72Sackhoff  V.  Vandegrift,  98  Ala. 
192,  13  So.  R.  495,  39  Am.  St.  R.  45. 

78  Shehan  v.  Maher,  17  Hun,  129. 

'^^  Shepard,  m  re,  43  Ch.  Div.  131. 
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South  Dakota  a  receiver  was  appointed  on  the  application  of  the 
Simmons  Hardware  Company  in  a  proceeding  charging  the  defend- 
ant with  having  obtained,  through  the  fraud  of  one  of  the  com- 
pany's salesmen,  knowledge  of  its  secret  code  of  figures  and  char- 
acters indicating  the  cost  and  selling  price  of  its  goods.''*  In  an  ac- 
tion on  unsecured  promissory  notes  it  was  held,  in  a  proceeding  by 
another  creditor,  that  the  suit  was  one  at  law,  and  did  not  call  for 
the  appointment  of  a  receiver  merely  because  it  was  charged  that 
the  defendant  company  was  insolvent  and  that  other  creditors  were 
threatening  to  sue  it,  and  that  it  had  no  other  property  out  of 
which  any  judgment  the  plaintiff  might  recover  could  be  satisfied ; 
and  this  though  the  defendant  consented  to  the  appointment.''® 

In  a  contest  over  a  strip  of  running  land,  on  the  sides  of  which 
the  parties  respectively  owned  and  were  in  possession  of  the  land, 
which  they  could  mine  without  disturbing  the  ores  in  the  strip  in 
dispute,  it  was  held  that  the  remedy  was  the  writ  of  injunction,  and 
not  the  appointment  of  a  receiver."    Under  proper  showing  a  court 
of  chancery  has  authority  to  appoint  a  receiver  to  take  possession  of 
property,  the  title  to  which  is  in  dispute,  and  is  to  be  determined 
therein.''®    That  a  judgment  debtor  has,  after  the  issuing  of  execu- 
tion, made  a  voluntary  assignment,  has  been  said  to  be  no  bar 
against  the  appointment  of  a  receiver.''*    When  a  trustee  is  guilty 
of  a  breach  of  trust  and  is  insolvent,  he  may  be  removed  and  a  re- 
ceiver appointed.®^    In  a  statutory  proceeding  to  enforce  liens  on 
vessels  it  is  within  the  power  of  the  court,  sitting  as  a  court  of  chan- 
cery, to  appoint  a  receiver  to  take  charge  of  and  preserve  the  prop- 
erty pending  the  suit,  though  the  statute  does  not  authorize  such 
appointment.®^     A  voluntary  unincorporated  association  is  to  be 
deemed,  in  law,  a  partnership,  within  the  rule  that  equity  may  de- 
cree the  dissolution  and  distribution  of  the  assets,  in  litigation  be- 
tween the  members,  and  a  receiver  may  be  appointed.®^    The  ap- 
pointment or  continuance  of  a  receiver  over  ninety-five  miles  of 
railroad  which  was  earning  a  gross  revenue  of  eight  hundred  thou- 
sand dollars  per  annum,  to  enforce  the  payment  of  a  judgment  of 

w  Simmons  Hardware  Co.  v.  "^ei-  '^ Tomlinson   &  Webster   Manufac- 

bel,  I  S.  D.  480.  turing  Co.  v.  Shatts,  34  Fed.  R.  380. 

^^  Smith  V.  Superior  Court,  97  Cal.  ®<>Van  Epps  v.  Vax:  Epps,  9  Paige, 

348,  2fl,  Pac.  R.  322.  237. 

TT  Thomas  v.   Nantahala  Marble  &         81  Washington  Iron  Works   Co.   v. 

Talc  Co.  58  Fed.  R.  485.  Jensen,  3  Wash.  584,  23  Pac.  R.  1019. 

''^Tregaskis   v.  Judge  of  Supreme         ^^Laf^nd  v.  Deems,  i  Abb.  N.  C. 

Court,  47   Mich.   509,   11    N.   W.   R.  318. 
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sixteen  thousand,  the  lien  of  which  was  seriously  controverted,  was 
declared  to  be  "  so  repugnant  to  all  our  ideas  of  judicial  proceed- 
ings that  we  cannot  argue  the  question."  It  was  said  that  the 
judgment  creditor  should  pursue  the  usual  mode  of  enforcing  the 
judgment.^ 

Where  the  title  to  an  abandoned  railroad  right  of  way  was  in 
dispute,  both  parties  claiming  possession,  in  an  action  to  quiet  title 
the  court  refused  to  appoint  a  receiver  until  the  right  to  possession 
was  established  at  law,  even  when  the  defendant  attempted  to  take 
forcible  possession.®*  Where  the  main  object  of  the  bill  was  to 
have  deeds  of  trust  declared  void  and  a  distribution  made  ratably 
among  the  creditors,  and  it  was  charged  that  the  trustee  had  un- 
reasonably delayed  executing  the  trust,  but  there  was  no  charge  that 
plaintiff  ever  demanded  a  sale  of  the  property,  and  it  being  alleged 
that  the  property  would  not  pay  the  several  creditors  under  the 
trust,  held  that  the  bill  was  not  sufficient  to  justify  taking  the  prop- 
erty out  of  the  hands  of  the  trustee,  and  putting  it  into  the  hands 
of  a  receiver.®^ 

In  a  suit  to  subject  lands  to  the  payment  of  liens  thereon  the 
court  may,  in  a  proper  case,  appoint  a  receiver  to  take  charge  and 
rent  the  lands  until  a  sale  can  be  made.  Such  a  case  is  proper  for 
the  appointment  of  a  receiver  when  it  is  shown  that  the  debtor  is 
insolvent,  or  that  the  lands  are  likely  to  prove  insufficient  to  satisfy 
the  disputed  or  ascertained  liens  thereon.®*  Where  land  was  de- 
vised to  two  persons,  both  being  appointed  executors  and  charged 
with  the  payment  of  certain  debts,  and  one  of  the  executors  claim- 
ing a  part  of  the  land  under  a  deed  subsequent  in  date  to  the  exe- 
cution of  the  will  had  entered  thereon  and  was  proceeding  to 
operate  it  as  mining  property,  and  it  appearing  there  was  some 
danger  of  waste  of  the  property,  and  the  solvency  of  the  vendee- 
executor  was  doubtful,  held  to  be  a  proper  case  for  the  appointment 
of  a  receiver.®^ 

In  an  action  to  enforce  liens  against  lands,  where  it  appears  from 
affidavit  that,  owing  to  the  defendant's  mismanagement,  the  land  is 
deteriorating  and  the  fences  being  destroyed,  and  such  statements 
are  not  directly  controverted,  a  receiver  should  be  appointed  to 

®  Milwaukee  &  Minnesota  Railroad  *  Pylcs  v.  Riverside  Furniture  Co. 

Ca  V.  Souter,  2  Wall.  510.  2  S.  E.  R.  909. 

»*  St   Louis,    Kansas    City   &    Chi-  «» Ogden  v.  Chaffant,  32  W.  Va.  559, 

ago  Railroad  Co.  v.  Dewces,  23  Fed.      9  S.  E.  R.  879. 

R.5i9t  s^Stith  V.  Jones,  loi  N.  C.  360,  8 

S.  E.  R.  151. 
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take  charge  of  the  property.®*    Where,  after  the  levy  of  a  writ  of 
execution  on  land,  a  portion  of  it  having  been  condemned  for  rail- 
road purposes,  an  equitable  action  was  brought  to  aid  the  execu- 
tion by  seeking  to  have  set  aside  a  fraudulent  conveyance  of  the 
land,  it  was  held  that  a  proper  case  was  presented  for  the  appoint- 
ment of  a  receiver,  to  take  and  hold  the  condemnation  money 
which  had  been  paid  by  the  railroad  company  to  the  clerk  of 
the  court.®^    In  an  action  to  set  aside  a  conveyance  of  land  by  a. 
deed  absolute  in  form,  against  a  subsequent  grantee,  on  the  grounJ 
that  it  was  a  trust  deed  only,  for  the  benefit  of  the  grantor,  a  re- 
ceiver of  the  rents  and  profits  should  not  be  appointed,  all  presump- 
tions being  in  favor  of  the  party  in  possession.®**    As  a  tenant  for 
life  is  required  to  pay  the  taxes  and  mak6  such  repairs  as  will 
preserve  the  property  from  decay,  if  he  neglects  to  do  either  a 
receiver  may  be  obliged  to  collect  sufficient  of  the  rents  to  dis- 
charge the  obligations  of  the  tenant.** 

Under  a  contract  between  father  and  son  that  in  consideration  of 
the  son  cultivating  the  father's  land  until  the  latter's  death,  it  would 
be  given  to  the  son,  the  father  having  outlived  the  son,  it  was  held, 
in  an  action  for  the  specific  performance  by  the  son's  widow,  that 
the  farm  would  not  be  placed  in  the  hands  of  a  receiver.^  When 
the  purpose  of  a  sugar  trust  agreement  had  failed,  it  was  adjudged 
that  each  certificate-holder  had  a  right  to  demand  that  the  affairs  of 
the  trust  should  be  wound  up  and  for  the  appointment  of  a  receiver 
of  the  property,  though  it  was  in  possession  of  men  of  high  in- 
tegrity and  business  capacity .•*  A  receiver  was  refused  in  a  par- 
tition proceeding  where  it  was  not  shown  that  the  party  in 
possession  had  refused  to  account  for  the  rents,  but  it  appearing 
that  such  party  had  expressed  a  willingness  to  render  an  account 
at  any  time  and  pay  over  the  share  of  the  plaintiff.^  A  receiver 
should  not  be  appointed  for  property  in  the  hands  of  a  trustee  for 
creditors,  who  offers  to  file  a  bond  in  double  the  value  of  the  prop- 
erty, to  indemnify  all  persons  interested.** 

It  has  been  declared  not  to  be  an  abuse  of  discretion  to  appoint 
a  receiver  of  a  fund  in  litigation  which  is  in  the  hands  of  the  de- 

^  Bailey  v.  Bailey,  lo  S.  W.  R.  660.  ^  Cameron  v.  Havemcyer,  25  Abb. 

»  Ahlhauscr  v.  Doud,  74  Wis.  400.  N.  C.  438. 

^  McCool   V.   McNamara,    19   Abb.  ^  Bathmann  v.  Bathmann,  29  N.  Y. 

N.  C  344.  S.  959- 

•*  Murch    V.    Smith    Manufacturing  «*  Branch  v.  Ward,  114  N.  C  648, 

Co.  47  N.  J.  Eq.  193,  20  Atl.  R.  213.  19  S.  E.  R.  104. 

w  Walters  v.  Walters,  23  N.  E.  R. 
1 120. 


§89.]  FURTHER   OF   THE   APPOINTMENT.  II9 

fcndant,  though  he  is  financially  responsible,  when  he  is  charged 
with  fraudulent  conduct,  and  is  shown  to  be  attempting  to  dispose 
of  his  property  in  the  state.*®  A  receiver  will  not  be  appointed  on 
the  petition  of  mere  general  creditors  whose  rights  rest  only  in  con- 
tract and  have  not  been  reduced  to  judgment,  and  are  in  no  way  a 
lien  on  the  defendant's  property.*^  The  existence  of  an  adequate 
remedy  at  law  is  always  a  bar  to  the  appointment  of  a  receiver.*® 
Where  an  attorney  retained  the  possession  of  a  note  and  the  mort- 
gage securing  it,  claiming  a  fee  for  professional  service  rendered 
the  reputed  owner  thereof,  in  an  action  commenced  by  a  third 
person  for  possession  of  the  papers,  a  receiver  was  appointed  to 
collect  the  note  and  hold  the  proceeds  pending  the  litigation.** 

In  an  action  by  a  vendor  to  recover  goods  fraudulently  purchased 
a  receiver  may  be  appointed.*  A  receiver  cannot  be  appointed 
merely  to  prosecute  an  action  in  behalf  of  the  moving  party.*  In  an 
action  to  recover  possession  of  land,  it  being  alleged  and  admitted, 
or  not  denied,  that  defendant  is  wrongffully  in  possession  and  is 
insolvent,  the  plaintiff  is  entitled  to  the  appointment  of  a  receiver. 
And  such  appointment  is  also  justified  on  showing  by  affidavit  or 
verified  petition  that,  apparently,  plaintiflf  has  good  title,  which  is 
not  controverted  at  all,  or  is  not  unequivocally  and  sufficiently 
denied  by  defendant's  affidavits.® 

"  Generally  creditors  complaining  of  a  fraudulent  conveyance  of 
his  property  by  their  debtor,  are  not  entitled  to  an  interlocutory  in- 
junction and  receiver."  There  must  be  an  allegation  and  showing 
of  insolvency  or  fraudulent  purpose.*  A  creditor  of  a  manufactur- 
ing firm  attached  its  property.  Other  creditors  began  replevin  pro- 
ceedings, charging  fraud.  In  an  equitable  action  by  the  attaching 
creditor  against  the  other  claimants,  seeking  to  protect  the  attach- 
ment lien,  and  to  secure  aft  adjudication  in  one  suit  upon  the  con- 
flicting claims,  it  was  held  that  the  appointment  of  a  receiver  was 
pr(^r.*  In  the  proceeding  by  the  attorney-general  to  break  the 
anthracite  coal  combine  between  the  Pennsylvania  Railroad  Com- 
pany and  the  Philadelphia  and  Reading  Railroad  Company,  an 
injunction  was  granted,  and  it  was  declared  that  the  court  had 

*Bird  V.   Lamphear,  36  N.   Y.  S.          *Burnes    v.    City    of    Atchison,    48 

1069,  92  Hun,  567.  Kans.  507,  29  Pac.  R.  579. 

•'Cahn  V.   Johnson,  33   S.   W.  R.          'Lovctt  v.  Slocumb,  109  N.  C.  no. 

1000,  12  Tex.  Civ.  App.  304.  *  Stillwell  v.  Savannah  Grocery  Co. 

"Id.  88  Ga.  100,  13  S.  E.  R.  963. 

••  Gray  v.  Brown,  33  111.  App.  435.  *  National  Park  Bank  t.   Goddard, 

1  Martin  v.  Burgwyn,  88  Ga.  78,  13      62  Hun,  31. 
S.  £.  R.  958. 
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power  to  appoint  a  receiver  for  the  purpose  of  preventing  a  viola- 
tion of  the  order.*     The  appointment  of  a  receiver  is  eminently 
proper  where  the  plaintiff  has  an  interest  in  th^  property  in  con- 
troversy, and  it  is  being  absorbed  and  disposed  of,  or  is  depreciating^ 
in  value  because  of  the  remissness  of  the  defendant.''    That  prop- 
erty subject  to  levy  under  a  judgment  of  a  state  court  is  unsale- 
able by  reason  of  its  unmarketable  condition,  though  valuable ;  the 
further  fact  that  the  sheriff  is  so  situated  with  reference  to  the 
property  that  he  cannot  execute  the  writ,  are  not  sufficient  to  war- 
rant the  appointment  of  a  receiver  by  a  federal  court.®    In  a  Massa- 
chusetts case  this  was  said:     "A  court  of  equity  may  appoint 
receivers  in  cases  not  enumerated  in  the  statutes ;  but  no  precedent 
has  been  found  here  for  the  appointment  of  a  receiver  to  collect 
debts  due  by  a  defendant  from  persons  in  foreign  jurisdiction,  in  a 
suit  brought  by  a  judgment  creditor  against  his  debtor  under  the 
general  equity  jurisdiction."^ 

There  must  be  some  tangible  property  to  justify  the  appointment 
of  a  receiver.'*^    A  water  company  sought  to  enjoin  the  collection 
of  taxes,  but  the  relief  was  denied.     It  was  held  that  the  property 
of  the  company  could  not  be  seized  for  taxes,  but  that  it  would  be 
required  to  pay  the  taxes  into  court,  and,  failing  to  do  so,  a  receiver 
would  be  appointed  to  manage  the  property  until  a  sum  was  col- 
lected sufficient  to  pay  the  taxes  and  the  costs  of  the  proceeding." 
During  the  pendency  of  litigation  over  title  to  real  estate,   the 
plaintiff  having  been  defeated  arid  the  cause  pending  on  appeal,  the 
plaintiff  asked  for  the  appointment  of  a  receiver.     In  his  petition 
for  a  receiver  it  was  alleged  that  the  plaintiff  had  been  defeated 
because  of  the  admission  of  oral  testimony  over  a  written  contract, 
and  claiming  that  the  court  had  erred  in  admitting  the  evidence. 
Held,  that  to  have  appointed  a  receiver  would  have  been  to  set  at 
naught  the  regularly  adjudged  rights  of  the  appellee,  the  defend- 
ant, and  would  have  taken  from  him  the  property  which,  by  the 
proceeding,  had  been  declared  should  not  be  taken  from  him."    A 
receiver  has  been  refused  in  a  proceeding  assailing  a  conveyance  of 

•Stockton,       Attorney-General,     v.  i<>  Mercantile    Investment    &    Gcn- 

Central   Railroad  of  New  Jersey,  50  eral  Trust  Co.  v.  River  Plat  Loan  & 

N.  J.  E.  489,  25  Atl.  R.  942.  Agency  Co.  2  Ch.  (1892)  303. 

7 Jones  V.  Quayle  (Idaho),  32  Pac.  "Clark  v.  Louisville  Water  Co.  90 

R-  "34.  Ky.  515,  II  S.  W.  R.  502;  Louisville 

» Buckeye    Engine    Co.    y.    Donau  Water  Co.  v.  Hamilton,  81  Ky.  517. 

Brewing  Co.  47  Fed.  R.  6.  12  Corbin  v.  Thompson,  141  Ind.  128, 

»  Amy  v.  Manning,  149  Mass.  487,  21  40  N.  E.  R.  533. 
N.  E.  R.  943. 
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property  on  the  ground  of  fraud,  the  defendant  being  financially 
responsible  to  answer  to  any  judgment  against  him.^* 

Where  the  appointment  of  a  receiver  is  authorized  by  statute 
under  certain  circumstances,  it  is  within  the  sound  discretion  of  the 
court  to  make  the  appointment."  In  a  proceeding  instituted  to 
correct  the  description  in  a  mortgage,  it  being  contended  that  land 
on  which  there  was  a  mill  should  have  been  included,  it  was  de- 
clared that  apprehension  of  loss  from  the  removal  of  the  improve- 
ments did  not  justify  the  appointment  of  a  receiver,  and,  further- 
more, that  the  removal  could  be  prevented  by  the  writ  of  injunc- 
tion.^* One  of  the  rules  by  which  courts  of  equity  are  governed  in 
Maryland,  in  the  appointment  of  receivers,  is :  "  That  fraud  or 
imminent  danger,  if  the  intermediate  possession  should  not  be  taken 
by  the  court,  must  be  clearly  proved ;  and  that  unless  the  necessity 
be  of  the  most  stringent  character,  the  court  will  not  appoint  until 
the  defendant  is  first  heard  in  response  to  the  application."^®  And  in 
the  same  state  it  was  held  that  it  must  be  a  strong  case  that  will 
justify  the  appointment  of  a  receiver,  the  ultimate  resort  of  a  court 
of  equity,  it  being  a  high  power  never  exercised  where  there  exists 
any  other  safe  or  expedient  remedy.  ^^  So  where  the  road  of  a 
railway  company,  chartered  by  both  the  States  of  Maryland  and 
Pennsylvania,  lay  partly  in  each,  and  the  company  mortgaged  its 
entire  road,  with  all  tolls  and  revenues,  to  the  State  of  Maryland  by 
a  second  or  third  incumbrance,  and  it  was  shown  that  the  road  had 
applied,  and  intended  to  continue  to  apply,  the  proceeds  of  such 
tolls  and  revenues,  not  to  such  payments  as  fell  due  under  the 
mortgage,  but  to  junior  claims,  it  was  held  that  this  showed  suffi- 
cient ground  for  a  court  in  Maryland  to  interpose  to  the  full  extent 
of  its  authority,  and,  on  request,  to  appoint  a  receiver  of  such  tolls 
and  revenues,  and  to  impose  an  injunction  upon  the  ccMnpany.^® 

It  seems,  however,  that  where  personal  property  or  the  rents  and 
profits  of  real  estate  are  in  dispute,  it  is  sufficient  if  a  proper  case 
for  relief  by  a  receivership  be  shown,  whether  fraud  or  spoliation 
be  charged  or  not,  and  in  such  case  a  receiver  will  be  appointed  by 
the  court  for  the  security  and  more  speedy  collection  of  the  prop- 


**Tumipsced    v.    Kentucky   Wagon  *•  Haight  v.  Burr,  19  Md.  130 ;  Vosh- 

Co.  97  Ga.  258,  23  S.  £.  R.  84.  ell  v.   Hynson,  26  Md.  83.     But  see 

"  Woodward  v.  Woodward  (Ky.  Ct.  Speights  v.  Peters,  9  Gill,  472. 

App.),  31  S.  W.  R.  734.  ^^  Speights  v.  Peters,  9  Gill,  472. 

V  American  Freehold   Land   Mort-  i^  State  v.  Northern  Central  R.  R 

gage  Co.  V.  Turner,  105  Ala.  520,  17  Co.  18  Md.  193. 
So.  R.85. 
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erty,  for  the  benefit  of  such  persons  as  shall  finally  appear  entitled.  ^* 
On  the  other  hand  a  receiver  will  not  be  appointed  unless  it  appear 
that  such  a  measure  is  required  to  preserve  the  property  from 
danger  of  loss,  and  a  sufficient  foundation  must  be  laid  in  the  bill 
or.petition,  by  stating  the  fact  which  will  authorize  the  interference 
of  the  court  in  this  form.     So  where  a  bill  set  forth  the  com- 
plainant's title,  and  alleged  that  a  party  had  wrongfully  taken 
possession  of  the  property,  but  did  not  state  that  such  party   was 
insolvent  or  unable  to  account  for  the  same,  or  that  the  rents  and 
profits  were  in  danger  of  being  lost,  the  court  refused  to  appoint  a 
receiver.^ 

In  Pennsylvania  an  appointment  of  a  receiver  will  not  be  made 
unless  under  urgent  and  peculiar  circumstances,*  where  the  right  to 
be  protected  is  clearly  and  definitely  established.^    In  New  York 
under  the  former  practice  in  chancery,  the  court  would  not  interfere 
to  appoint  a  receiver  pending  the  litigation,  unless  there  was  some 
evidence  that  the  property  was  in  danger,  or  there  was  clear  proof 
of  fraud  in  obtaining  possession  thereof.^  .In  New  Jersey  there 
must  be  a  well-grounded  apprehension  of  injury  about  to  be  done. 
Where  the  misconduct  alleged  in  the  bill  occurred,  if  at  all,  several 
years  before,  and  no  act  was  threatened  nor  mischief  impended,  an 
injunction  and  receiver  were  refused.^ 

In  Georgia  it  has  been  decided  in  a  case  where  a  party  had  an  in- 
terest in  an  estate  of  an  intestate,  as  judgment  creditor,  and  it 
appeared  that  the  administratrix,  by  fraud  and  collusion,  was  mis- 
applying the  assets  of  such  estate  in  such  a  manner  as  to  injure  sucli 
judgment  creditor  and  to  prevent  the  collection  of  his  debt,  that  a 
court  of  equity  had  jurisdiction  to  appoint  a  receiver  to  take  charge 
of  such  assets,  but  that  the  complainant  must  show  that  he  had  good 
and  substantial  reasons  to  fear  some  probable  future  injury  to  his 
rights  or  interests,  or  the  court  would  not  interfere  in  his  behalf  and 
take  from  such  executor  or  administrator  the  possession  and  con- 
trol of  the  assets  of  the  estate  by  placing  them  in  the  hands  of  a 
receiver.^  In  New  Hampshire  a  court  of  equity  will  appoint  a  re- 
ceiver whenever  it  shall  be  made  to  appear  that  the  property,  in 
regard  to  which  the  controversy  exists,  is  in  danger.^    In  an  action 

i»Id.  « Willis    V.    Corlies,    2    Edw.    Ch. 

a>  Clark  v.  Ridgley,  i  Mo.  Dec.  70.  (N.  Y.)  281. 

21  Chicago  &  Allegheny  Oil  &  Min-  »  Kean  v.  Colt,  5  N.  J.  Eq.  365. 

ing  Co.   V.   United   States   Petroleum  ^Dougherty  v.  McDougald,  10  Ga. 

Co.  57  Pa.  St  83,  6  Phila.  521.  121. 

2*^Ladd  V.  Harvey,  21  N.  H.  514. 
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by  a  landlord  to  enforce  his  lien  for  rent,  and  other  persons  claim  an 
interest  in  the  property  attached,  which  consists  of  live  stock,  farm 
produce  and  materials,  the  appointment  of  a  receiver  is  proper.^ 
Where  goods  were  under  contract  providing  that  they  should  not 
be  removed  from  the  town,  and  that  purchasers  should  pay  the  pro- 
ceeds of  the  sales  to  the  vendor,  it  was  held  that,  in  the  absence  of 
an  express  stipulation  that  the  sale  was  conditional  and  title  was  not 
to  pass  until  the  goods  were  paid  for,  the  vendor  had  no  such  inter- 
est in  the  property  as  would  entitle  him  to  the  appointment  of  a 
receiver,  although  the  purchaser  was  insolvent  and  appropriating  to 
his  own  use  the  proceeds  derived  from  the  sale  of  the  goods.^ 

^  Smith  V.  Dayton,  94  Iowa,  102,  62  27  Steele  v.  Aspy,  27  N.  E.  R.  739. 

N.  W.  R.  6sa 
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Section  90.  Generally  of  Right  of  Appeal  —  Final  and  Inter- 
locutory Orders —  Whether  an  appeal  may  be  taken  from  an  order 
of  court  appointing  or  denying  an  application  for  a  receiver  de- 
pends upon  the  law  and  practice  in  the  several  states  concerning" 
appeals.  In  some  jurisdictions  an  appeal  lies  only  from  a  final 
order,  judgment  or  decree,  while  in  others,  under  statutory  pro- 
visions, appeals  may  be  taken  from  interlocutory  orders  aflfecting' 
the  rights  of  a  party. 

Every  order  appointing  or  denying  an  application  for  a  receiver, 
entered  before  the  final  decree,  is,  technically  speaking,  interlocu- 
tory ;  and  the  question  of  the  right  to  appeal  from  such  order  is  to 
be  determined  by  the  law  and  practice  of  the  forum  concerning 
appeals  from  any  such  order.  This  assertion  is  of  equal  application 
to  the  right  to  the  writ  of  error. 

In  some  states,  however,  the  statutes  providing  for  appeals  con- 
tain the  term  "  final  order  "  in  connection  with  other  words,  the 
entire  phrase  being  sufficiently  comprehensive  to  include  what  are 
strictly  termed  interlocutory  orders. 

Section  91.  Further  of  the  Right  of  Appeal  —  Final  and  Inter- 
locutory Orders —  It  has  been  adjudged  that  an  order  appointing 
or  removing  a  receiver  is  a  final  order  in  the  meaning  of  a  statute 
permitting  an  appeal  to  be  taken  from  "  a  final  order  affecting  a 
substantial  right."*    But  the  mere  term  "  final  order  "  does  not  in- 

1  Cincinnati,  Sandusky  &  Cleye-  651,  in  which  it  was  held  that  an  ap- 
land  Railroad  Co.  v.  Sloan,  31  Ohio  peal  would  lie  from  an  order  directing 
St.  I.    See  also  Collins  v.  Case,  25  Wis.      a  receiver  to  invest  certain  funds  in- 
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dude  an  interlocutory  order  appointing  a  temporary  receiver.^ 
When  a  cause  in  chancery  was  ripe  for  final  hearing  on  pleadings 
and  proofs  it  was  said  that  an  order  appointing  a  receiver  of  part- 
nership property  was  appealable,  though  in  terms  it  did  not  pur- 
port to  be  a  final  order.  "  It  was  made,  therefore,"  said  the  court 
"  when  the  final  decree  should  have  or  might  have  been  made."^ 

As  the  appointment  of  a  receiver  results  necessarily  in  changing 
the  possession  of  the  property  it  has  been  correctly  held  that  the 
order  of  appointment  is  within  the  code  provision  allowing  an 
appeal  from  any  decree  or  order  requiring  a  change  in  the  posses- 
sion of  property.*  But  under  a  code  provision  providing  for  an 
appeal  from  an  order  whereby  "  the  possession  of  property  is 
changed,"  it  was  held  that  an  appeal  would  not  lie  from  an  order 
vacating  the  appointment  of  a  receiver,  whether  absolutely  or  con- 
ditionally, and  directing  a  return  of  the  property  to  the  person 
from  whom  it  was  taken,  for  the  reason  that  the  resulting  change 
of  possession  was  not  such  as  was  contemplated  by  the  statute. 
"  The  refusal  to  appoint  a  receiver,"  the  court  said,  "  may  not  be 
appealed  from,  and  the  removal  of  a  receiver  is  not  appealable."*^ 
When  the  appointment  of  a  receiver  takes  from  a  party  a  posses- 
sion to  which  he  is  entitled  of  right,  it  has  been  held  that  an  appeal 
may  be  taken  from  the  order.® 

It  may  be  asserted  to  be  the  rule  that  an  interlocutory  order 
appointing  or  refusing  to  appoint  a  temporary  receiver  is  not  a  final 
order,  and  an  appeal  therefrom  is  not  authorized  in  the  absence  of 
a  statute  so  providing.''    Where  the  code  authorized  an  appeal  from 


stead  of  distributing  them,  the  statute 
allowing  an  ajppeal  from  "  a  final  order 
affecting  a  substantial  right  made  in 
special  proceedings  or  upon  a  sum- 
mary application  in  an  action  after 
judgment"  An  application  to  be  al- 
lowed to  bring  an  action  against  a  re- 
ceiver is  a  special  proceeding  within 
the  meaning  of  a  statute  providing  for 
appeals  from  a  final  order  affecting  the 
right  of  a  party,  and  an  order  denying 
such  application  is  appealable  for  the 
reason  that  it  finally  disposes  of  the 
right  of  the  parties  in  such  proceed- 
ings. Meeker  v.  Sprague,  5  Wash. 
242,  31  Pac  R-  628. 

'Maysville  &  Lexington  Railroad 
Co.  V.  Punnett,  15  B.  Mon.  47.  An 
order  fixing   the   compensation   of   a 


receiver  is  a  final  judgment,  and  from 
it  an  appeal  will  lie.  It  is  a  "  distinct 
proceeding  in  itself."  Thompson  v. 
Huron  Lumber  Co.  5  Wash.  St.  527, 
32  Pac.  536,  34  Am.  St.  R.  877. 

^Morey  v.  Grant,  48  Mich.  326,  12 
N.  W.  R.  202. 

*  Shannon  v.  Hacks,  88  Va.  338. 

*Hannon  v.  Weil,  69  Miss.  476,  13 
So.  R.  878.  A  receiver  cannot  appeal 
from  an  order  removing  him.  Colvin, 
in  re,  3  Md.  Ch.  278. 

•Brown  v.  Ring,  77  Mich.  159,  43 
N.  W.  R.  770;  Taylor  v.  Sweet,  40 
N.  W.  R.  739. 

7  Cotter  v.  Cotter,  16  Mont.  63,  40 
Pac.  R.  63;  Pearson  v.  Kendrick,  74 
Miss.  23s,  21  So.  R.  37. 
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an  order  made  in  any  action  upon  notice,  "  where  it  affects  a  sub- 
stantial right,"  it  was  held  that  an  order  to  set  aside  the  appoint- 
ment of  a  receiver  in  supplementary  proceedings,  appointing  a 
receiver  and  directing  the  first  one  to  account  to  the  latter,  is  di. 
tionary,  and  not  appealable.®  But  in  the  same  state  it  has 
declared  that  an  appeal  lies  from  an  order  denying  a  motion  for  tlie 
appointment  of  a  receiver.* 

In  Minnesota  an  order  denying  a  motion  for  the  appointment  of 
a  receiver  has  been  declared  to  be  within  the  meaning  of  the  statute 
allowing  appeals  from  orders  "  granting  or  refusing  a  provisiona/ 
remedy,"  and  an  appeal  from  such  an  order  was  allowed.*^  And  in 
the  same  state  it  has  also  been  held  that  an  order  appointing  a  re- 
ceiver affects  a  substantial  right  of  the  defendant,  and  an  appeal 
may  be  taken  from  it.** 

An  order  appointing  a  receiver  of  real  property,  in  aid  of  fore- 
closure proceedings,  is  not  an  order  directing  the  delivery  of  pos- 
session of  real  property.**  An  order  fixing  the  compensation  of  a 
receiver  and  taxing  it  as  costs  has  been  declared  to  be,  in  leg'al 
effect,  a  final  judgment,  and  appealable."  Where,  in  pursuance 
of  a  statutory  provision,  the  plaintiff  gave  a  bond  and  a  receiver 
was  appointed  and  discharged,  it  was  held  that  an  appeal  from  the 
order  discharging  the  receiver  could  be  taken,  as  it  amounted 
to  a  judgment  on  the  bond." 

The  federal  act  of  March  3,  1891,  creating  the  circuit  courts  of 
appeals,  section  7,  as  amended  by  act  June  6,  1900,  chap.  19^^"" 
(U.  S.  Comp.  Stat.  1901,  p.  550),  which  provides  for  appeals  from 
interlocutory  orders  of  decrees  granting  or  continuing  an  injunc- 
tion or  appointing  a  receiver,  authorizes  an  appeal  from  an  order 
appointing  a  receiver,  although  the  hearing  was  ex  parte  and  with- 
out notice  to  the  defendant,  the  purpose  of  the  statute  being  to  give 
the  right  of  appeal  to  a  defendant  whose  property  is  taken  from 
his  possession  by  such  order.** 

Section  92.  Status  of  the  Receivership  Pending  Appeal — Where 
receivers  were  appointed  in  an  action  brought  to  obtain  the  direction 

8  Connelly  v.  Kretz,  78  N.  Y.  620.  i«  Grant  v.  Los  Angeles  &  Pac.  Ry. 

•Dollard  v.  Taylor,  .33  N.  Y.  Super.  Co.  116  Cal.  71,  47  Pac  R.  872. 

Ct.  496.  1*  Pearson   v.    Kendrick,    74    Mass. 

10  Grant  v.  Webb,  21  Minn.  39.  235,  21  So.  R.  37. 

11  Knight  V.  Nash,  22  Minn.  452.  16  Joseph  Dry  Goods  Co.  v.  Hecht, 
**Home     Fire     Insurance     Co.     v.  120  Fed.  R.  760,  57  C  C.  A.  64. 

Dutcher,  48  Neb.  7S5»  67  N.  W.  R. 
766. 
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of  the  court  and  its  judgment  as  to  the  construction  of  a  will  and 
as  to  the  duties  of  the  executors  under  it,  and  praying  for  a  sale 
of  the  real  estate  for  the  payment  of  legacies  and  an  appeal  was 
taken,  it  was  held  that  the  receivers  remained  in  office  pending  the 
appeal.^^  In  California  in  case  an  appeal  is  taken  from  an  order 
adjudging  a  defendant  to  be  insolvent,  the  functions  of  a  receiver 
appointed  in  the  cause  are  not  suspended;  and  the  court  will  not 
stay  proceedings  in  an  action  brought  by  the  receiver.^^  But  in 
Florida  where  the  laws  of  the  state  authorize  the  appellate  court  to 
issue  a  supersedeas  pending  an  appeal,  if  a  supersedeas  is  granted  on 
appeal  from  an  order  allowing  a  receiver,  the  power  of  the  court  be- 
low and  of  its  officer,  the  receiver,  is  thereby  suspended.  It  does 
not  render  unlawful  the  acts  done  by  the  receiver  before  the  appeal, 
but  prohibits  his  continuing  to  act,  and  he  must  restore  the  prop- 
erty to  the  person  from  whom  it  was  taken. ^®  In  West  Virginia  the 
circuit  court  may,  to  preserve  rents  and  profits  of  real  estate,  in  a 
proper  case,  appoint  a  receiver,  notwithstanding  the  case  is  pending 
in  die  supreme  court  of  appeals  on  a  supersedeas}^ 

Section  93.  Further  and  Generally  as  to  Status  of  the  Proceed- 
ing Pending  Appeal  —  Effect  of  Appeal —  The  effect  of  an  appeal 
in  a  receivership  proceeding  is  of  great  importance  and  may  be 
generally  understood  from  a  consideration  of  the  cases  upon  the 
question. 

The  functions  of  a  receiver  appointed  after  final  decree  for  the 
purpose  of  rendering  it  effective,  are  said  to  be  suspended  by  an 
appeal  and  giving  an  undertaking  sufficient  to  stay  proceedings 
under  the  decree.**  It  was  asserted  in  the  first  one  of  the  cases 
cited  that  a  receiver  could  not  be  appointed  after  a  bond  to  stay 
the  enforcement  of  the  decree  had  been  given. 

An  appeal  from  an  order  appointing  a  receiver  stays  all  proceed- 
ings under  the  order,  and  the  court  will  not  be  required  by  writ  of 
mandamus  to  enforce  the  order.^  This,  of  course,  when  the  appeal 
and  the  performance  of  the  conditions  attending  it  effect  a  stay  of 
all  further  proceedings ;  as  is  the  result  of  giving  an  appeal  bond. 

*•  Swing  V.  Townsend,  24  Ohio  St.  ^o  Havemeyer  v.  Superior  Court,  84 

I.  But  see  Allen  v.  Chadbum,  3  Baxt.  Cal.  327,  24  Pac.  R.  121,  18  Am.  St.  R. 

225-  192,  10  L.  R.  A.  627;  Everett  v.  State 

^^/fi  re  Real  Estate  Associates,  58  of  Maryland,   28  Md.    190;   State   v. 

Cal.  356.  Johnson,  13  Fla.  33. 

^*  State  V.  Johnson,  13  Fla.  33.  21  Virginia,    Tennessee    &    Georgia 

^Button  V.  Lockridge,  27  W.  Va.  Steel  &  Iron  G).  v.  Wilder,  14  S.  E. 

iA  R.  806,  88  Va.  942. 
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Where  a  receiver  was  appointed  and  possession  of  the  property 
taken,  and  after  an  appeal  was  taken  and  bond  given,  the  property 
was  returned  to  the  defendant,  it  was  held  that,  on  affirmance   of 
the  judgment,  it  was  the  duty  of  the  receiver  to  sue  on  the  appea/ 
bond  without  an  order  of  the  court  requiring  him  to  do  so.^*      It 
was  said  that  the  affirmance  by  the  appellate  court  of  the  order  ap- 
pointing the  receiver  operated  as  a  revocation  of  the  order  rendered 
in  the  court  below  directing  the  receiver  to  return  the  property  to 
the  defendants. 

It  has  been  said  that  if  the  receiver  is  in  possession  of    the 
property  an  appeal  from  the  order  appointing  him  and  the  execu- 
tion of  an  appeal  bond  do  not  abrogate  the  appointment;    that 
the  property  remains  in  gremio  legis  and  is  not  subject  to    levy 
under  a  writ  of  attachment;  that  a  levy  made  under  such  circum- 
stances is  void.^    But  where  the  receiver  had  not  taken  possession 
of  the  property  it  was  held  that  an  appeal  and  supersedeas  were 
sufficient  reason   for  vacating  the  order  of  ai>pointment,   which 
should  have  been  done;  but  that  the  receiver  was,  nevertheless, 
entitled  to  compensation  for  services  performed.^ 

During  the  pendency  of  an  appeal  from  an  order  appointing  a  re- 
ceiver the  cause  remains  in  the  iiisi  prius  court,  and  the  pleadings 
may  be  amended  as  under  ordinary  circumstances.*^ 

In  the  matter  of  the  petition  of  the  Farmers'  Loan  and  Trust 
Company,^  Mr.  Justice  Bradley  said,  that  after  appeal  from  a  final 
decree  in  a  foreclosure  suit  and  the  pending  of  the  suit  in  the  su- 
preme court,  supersedeas  bond  having  been  given,  the  control  of  the 
fund  in  dispute  belonged  to  the  supreme  court,  subject  to  the 
management  of  the  property  by  the  court  below.  "  In  such  man- 
agement," it  was  asserted,  "  that  court  is  the  agent  of  this  court, 
and  all  its  acts  in  that  respect  are  subject  to  review  and  super- 
vision here  when  properly  before  us." 

In  a  Florida  case^  a  receiver  was  ai>pointed  of  a  railroad  com- 
pany, being  directed  to  take  charge  of  and  operate  the  railroad  on 
interlocutory  order.  Appeal  was  taken  and  there  was  a  supersedeas 
and  stay  of  proceedings.     The  receiver  refused  to  obey  the  order 

22  Everett  v.  State  of  Maryland,  28  *•  129  U.  S.  206.     In  this  proceeding 
Md.  190.  it  was  held  that  an  order  rendered  by 

23  Stanton  v.   Heard,   100  Ala.   515,  the  circuit  court  after  final  decree  of 
14  So.  R.  359.  foreclosure,    and    after   appeal    thcre- 

24  Louisville   &   St.   Louis   Railroad  from  was  a  final  decree  from  which 
Co.  V.  Southworth,  38  111.  App.  225.  an  appeal  could  be  taken. 

2B  Wabash   Railroad    Co.    v.    Dyke-         27  State  v.  Johnson,  13  Fla.  33. 
man,  133  Ind.  56,  32  N.  E.  R.  823. 
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of  the  supreme  court  which  went  with  the  gfranting  of  the 
supersedeas,  that  he  return  the  railroad  property  to  the  company. 
A  contempt  proceeding  followed.  It  was  contended  in  behalf 
of  the  receiver  that  he  was  not  guilty  of  any  contempt,  because 
he  was  answerable  only  to  the  court  which  appointed  him,  un- 
der whose  orders  he  had  acted.  The  order  of  appointment  was 
interlocutory.  It  wJis  held  that  the  supersedeas  had  the  effect  of 
staying  all  proceedings  under  the  order  appealed  from  and  sus- 
pended its  operation.  The  authority  of  the  receiver  to  continue 
to  act  as  such  was  made  nugatory  by  the  operation  of  the  law. 
**  The  supersedeas,  as  understood  by  us  and  seems  to  be  understood 
by  the  courts,  does  of  necessity  retract  by  suspending  the  life  of  the 
order  appealed  from ;  reaches  back  to  that  order  and  forbids  action 
under  it,"  said  the  court.  "A  final  decree  is  supposed  to  be  pro- 
nounced with  deliberation,  upon  competent  proofs  and  with  due 
notice  to  parties.  Hence  new  rules,  duties  and  interests  may  be 
created  which  become  fixed  and  irrevocable.  But  it  is  not  so  of  an 
interlocutory  order  made  at  the  outset,  and  perhaps  before  the  par- 
ties having  large  interests  at  stake  are  summoned,  or  even  before 
they  suspect  the  attack  of  the  complaining  party."  It  was  asserted 
by  the  court  that,  without  any  mandate,  the  effect  of  staying  the 
proceedings  by  supersedeas  required  the  court  and  its  officers  to  de- 
sist from  taking  and  holding  the  railroad,  its  property  and  moneys, 
and  required  them  to  leave  the  road  as  found  until  the  determina- 
tion of  the  matter  by  the  appellate  court.  The  receiver  was  ad- 
judged guilty  of  contempt  and  ordered  to  jail  until  he  had  purged 
himself. 

After  final  decree  and  pending  ah  appeal  therefrom  it  is  within 
the  power  of  the  lower  court  to  appoint  a  receiver  to  preserve  the 
property,  though  the  decree  be  Averse  to  the  plaintiff,  and  the  bill 
does  not  pray  for  the  appointment  of  a  receiver.^  But  the  applica- 
tion for  the  receiver  must  be  made  to  the  trial  court.^ 

An  appeal  without  supersedeas  does  not  affect  the  power  and  duty 
of  the  receiver,  and  he  may  and  should  proceed  to  do  what  he  was 
appointed  to  accomplish.  Such  was  the  ruling  of  the  supreme  court 
of  Florida,  where,  after  an  appeal  was  taken,  but  without  super- 
sedeas, the  receiver,  or,  as  in  the  case  called,  the  master,  paid  attor- 

^  Moran  v.  Johnston,  26  Gratt.  108 ;  Clair,  144  Ind.  371,  42  N.  E.  R.  225 ; 

Colwell  V.  Garfield  National  Bank,  T19  Brinkman  v.   Ritzinger,  82   Ind.   358; 

N.  Y.  408,  52  Am.  St.  R.  407 ;  Adkins  Adkins  v.  Edwards,  83  Va.  316. 

V.  Edwards,  2  S.  E.  R.  439 ;  Chicngo  ^  »  Eastman  v.  Cain,  45  Neb.  48,  63 

*  South  Eastern  Railway  Co.  v.  St.  N.  W.  R.   123. 
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neys'  fees.  On  reversal  of  the  judgment  it  was  held  that  the 
defendant  could  not  recover  the  amount  paid  from  the  attorney,  it 
being  declared  that  restoration  could  only  be  had  from  the 
plaintiff.^* 

Where  the  dissolution  of  a  corporation  had  been  decreed  and  a 
receiver  appointed,  who  had  qualified  and  taken  possession  of  the 
property,  it  was  held  that  the  defendant  had  no  cause  to  complain  of 
an  order  directing  the  receiver  to  make  no  sale  or  distribution  of  the 
property  pending  the  appeal,  or  until  the  further  order  of  the  court.** 

In  the  absence  of  statutory  provision  an  appeal  from  an  order 
appointing  a  receiver  does  not  operate  as  a  supersedeas,^    But  it 
has  been  held  that  in  the  absence  of  such  statutory  provision  a  court  J 
may,  in  its  discretion,  allow  a  supersedeas  upon  conditions  it  may  ' 
fix  for  the  protection  of  the  parties.^    It  is  a  matter  within  the, 
jurisdiction  of  the  chancellor  to  determine  whether  a  receivership 
shall  terminate  or  continue  pending  an  appeal.** 

In  Missouri  the  statutes  authorize  an  appeal  from  an  order  ap- 
pointing a  receiver.  This  provision  is  a  part  of  the  code  concern- 
ing appeals,  which  provides  for  the  giving  of  bond  and  supersedeas. 
An  appeal  having  been  taken  from  an  order  appointing  a  receiver, 
who  took  possession  of  a  railroad,  and  a  bond  having  been  given, 
it  was  contended  on  the  part  of  the  plaintiflf  that  the  receiver  should 
continue  in  possession  of  the  property  pending  the  appeal,  and  to 
this  proposition  the  circuit  court  adhered.  In  the  prohibition  pro- 
ceeding in  the  supreme  court  against  the  circuit  judge  and  the  re- 
ceiver it  was  held  that  the  giving  of  the  bond  effected  a  "  stay  of 
execution,"  and  nullified  any  and  all  process  that  might  have  been 
issued  to  enforce  the  decree  of  the  court,  and  the  writ  of  prohibition 
was  granted,  which  resulted  in  the  property  being  returned  to  the 
defendant  in  the  receivership  proceedings.*^  A  change  of  receivers 
is  a  very  different  thing  from  the  discharge  of  a  receiver.  To  some 
extent  the  latter  may  be  suspended  by  appeal  and  supersedeas;  but 
a  court  is  not  deprived  of  the  pcfwer  of  changing  its  owm  officer 
and  of  conserving  the  fund  which  it  deems  best  for  the  purpose  in 
consequence  of  an  appeal  and  supersedeas,  A  court  which  appoints 
a  receiver  and  causes  a  fund  to  accumulate  in  his  hands  may  con- 

3<>  Florida   Central   Railroad    Co.   v.      Asso.  v.  Scott,  41  Fla.  421,  26  So.  R. 
Bisbee,   18  Fla.  60.  726. 

81  People  V.  North  River  Sugar  Re-  »» Id. 

fining  Co.  6  N.  Y.  S.  408.  ^  Ex  parte  Hood,  107  Ala.  520,  18 

82  Home     Fire     Insurance     Co.     v.       So.  R.  176. 

Dutcher,  48  Neb.  755.  (f7  N.   W.   R.  36  State  ex   rel  v.  Hirzel,   137  Mo. 

766;    Continental    National    B.    &    L,      435,  37  S.  W.  R.  921. 
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tinue  to  make  all  proper  orders  for  the  conservation  of  the  fund, 
notwithstanding  the  appeal.^ 

An  appeal  which  effects  a  supersedeas  vacates  the  order  appoint- 
ing the  receiver,  and  does  not  merely  suspend  the  receivership,  and 
the  receiver  should  not  be  permitted  to  hold  the  property  which  has 
come  into  his  hands  during  the  pendency  of  the  appeal.  On  such 
an  appeal  the  defendant  is  entitled  to  demand  the  restoration  of  the 
property  as  it  existed  at  the  time  the  order  was  made.  The  appeal 
bond  protects  the  plaintiff  in  the  matter.^  The  refusal  of  a  re-| 
ceiver  to  obey  a  writ  of  supersedeas  issued  out  of  the  appellate 
court  will  subject  him  to  punishment  as  for  contempt.^  The  givini 
of  a  bond  on  appeal  from  an  order  discharging  a  receiver  does  not 
reinstate  him  or  authorize  the  court  to  maintain  possession  of  the 
property.® 

From  the  authorities  and  reason  there  may  be  logically  deduced 
the  following  principles,  which  should  govern  questions  concerning 
the  subject  of  this  section : 

1.  If  from  an  interlocutory  order  or  a  final  decree  appointing  a 
receiver  an  appeal  be  taken,  bond  given  and  a  supersedeas  effected, 
the  necessity  for  a  receiver  and  the  power  of  the  court  to  enforce 
the  order  or  decree  cease.  The  bond  will  furnish  ample  protection, 
and  the  supersedeas  will  stay  all  enforcement  of  the  order  or  decree. 
The  exception  to  this  rule  would  be  where,  because  of  equality  of 
title,  the  plaintiff's  right  to  the  possession  of  the  property  is  the 
same  as  that  of  the  defendant  —  as  in  a  proceeding  between  part- 
ners—  and  the  controversy  is  not  over  the  correctness  of  the  ap- 
pointment but  concerns  the  adjustment  and  settlement  of  accounts 
between  the  parties. 

2.  If  a  receiver  be  appointed  and  takes  possession  of  the  prop- 
erty prior  to  the  appeal  and  supersedeas,  the  consummation  of  the 
appeal,  with  bond  and  supersedeas,  gives  to  the  defendant  the  right 
to  demand  and  have  the  property  returned  to  him. 

3.  A  simple  appeal  without  bond  does  not  affect  the  power  of  the 
court  to  enforce  the  order  or  decree  appointing  a  receiver  and 
sequestrating  the  property. 

4.  After  and  pending  an  appeal,  of  a  suit  without  bond,  the  trial 
court  has  power  to  appoint  a  receiver  and  take  possession  of  the 
property  in  controversy. 

*  Hitz  V.  Jcncks,  16  App.  D.  C.  530.  ^8  Tomanses  v.  Melsing,  106  Fed,  R. 

''People's  Cemetery  Asso.  v.  Oak-      775. 
land  Cemetery  Co.  60  S.  W.  R.  679.  ^  State  ex  rel.  v.  Superior  Court,  31 

Wash.  481,  71  Pac.  R.  1095. 
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5.  In  a  proceeding  by  a  state  to  dissolve  a  corporation  and  com- 
pel a  forfeiture  of  its  charter,  where  the  continuance  of  the  corpo- 
ration to  do  business  and  control  its  affairs  would  be  dangerous  to 
the  public  and  produce  such  loss  and  injury  as  could  not  be  readily 
calculated  and  recovered  in  an  action  on  a  bond,  an  appeal  and 
supersedeas  cannot  deprive  the  court  of  the  power  to  seize  the  prop- 
erty of  the  ccMnpany  and  prevent  the  further  transaction  of  its 
business  pending  the  appeal.  But  the  winding  up  of  the  corpora- 
tion's business  and  distribution  of  its  assets  should  be  held  in 
abeyance. 

6.  If  a  temporary  receiver  is  appointed  and  takes  possession  ofj 
the  property  in  pursuance  of  an  interlocutory  order  from  which  an': 
appeal  is  not  or  cannot  be  taken,  and  continues  in  charge  and  con-- 
trol  of  the  property,  an  appeal  from  a  final  decree,  with  or  without, 
bond,  will  not  affect  the  receiver's  acts  prior  to  the  final  decree. 

x 
t 

I 

Section  94.  What  Will  be  Reviewed  on  Appeal  —  When  Re- 
versed—  The  appointment  of  a  receiver  and  the  selection  of  a 
person  to  perform  the  duties  of  the  office  are,  when  within  the 
jurisdiction  of  the  court  to  which  the  application  is  made,  matters' 
within  its  sound  discretion.  An  appellate  court  will  not  entertain 
an  appeal  in  receivership  proceedings  and  control  and  reverse  the 
order  or  decree  of  the  lower  court  in  appointing  or  denying  an 
application  for  a  receiver,  or  selecting  a  person  for  the  office,  except 
when  it  is  made  to  appear  that  the  discretionary  power  of  the  court 
has  been  so  improvidently  and  improperly  exercised  as  to  bring  its 
action  clearly  within  the  meaning  of  the  term  "  abuse  of  power,"^ 
nor  when  the  evidence  is  conflicting.*^ 


^Sanders  v.  Slaughton,  89  Ga.  34, 
14  S.  E.  R.  873;  Crittenden  v.  Cole- 
man, 70  Ga.  293;  Roberts  v.  Washing- 
ton National  Bank,  37  Pac.  R.  26; 
Beaumont  v.  Beaumont,  166  Pa.  St. 
615,  31  Atl.  R.  336;  Nimocks  v.  Cape 
Fear  Shingle  Co.  no  N.  C.  230;  Bli- 
ley  V.  Taylor,  86  Ga.  163,  13  S.  E.  R. 
283;  Fluker  v.  Emporia  City  Railway 
Co.  48  Kans.  577,  30  Pac.  R.  18;  Pon- 
der V.  Tate,  96  Ind.  330;  In  re  Missel- 
witz,  177  Pa.  St.  359,  35  Atl.  R.  722; 
Cameron  v.  Groveland  Improvement 
Co.  54  Pac.  R.  1 126;  Iroquois  Furnace 
Co.    V.    Kimbark,   85    111.    App.    399; 


Philadelphia  Mortgage  &  Trust  Co.  v. 
Oyler,  61  Neb.  702,  8$  N.  W.  R.  899; 
Mead  v.  Burk,  156  Ind.  577,  60  N.  E. 
R.  338;  Heinze  v.  Butte  &  B.  C  M. 
Co.  126  Fed.  R.  I  (C.  C.  A.).    ^ 

In  certiorari  proceedings  the  only 
question  to  be  considered  is  the  juris- 
diction of  the  court  to  appoint  a  te- 
ceiver,  and  not  whether  the  power  was 
properly  exercised.  State  ex  rel.  Inde- 
pendent District  Telegraph  Co.  v.  D'S- 
trict  Court,  15  Mont  324,  39  Pac.  R. 
316,  14  Am.  Sl  R.  682. 

*i  Humphries  v.  Shockley,  no  Ga. 
279. 
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The  decision  of  the  lower  court  will  not  be  disturbed  unless  the 
appellate  court,  on  an  examination  of  the  law  and  facts,  affirma- 
tively determines  that  the  appointment  was  not  warranted.  And 
in  determining  the  question  the  findings  upon  questions  of  fact 
will  not  be  reversed  if  there  is  a  substantial  conflict  in  the  proof  in 
regard  to  them.^  Where  there  are  affidavits  for  and  against  the 
application,  the  appointment  will  not  be  disturbed.^* 

The  sufficiency  of  the  bill  so  far  as  it  concerns  the  relief  asked 
for  in  the  final  decree  will  not  be  considered  on  an  appeal  from  an 
interlocutory  order  appointing  a  receiver  for  the  reason  that  it  is 
under  the  control  of  the  trial  court  and  may  be  amended  any  time 
before  final  judgment.** 

Where  a  receiver  was  appointed  by  a  register  without  notice,  and 
an  appeal  and  a  further  hearing  before  a  chancellor  additional  affi- 
davits were  produced  and  the  receiver  was  continued,  on  appeal 
from  the  latter  order  it  was  held  that  the  only  question  for  review 
was  the  correctness  of  the  chancellor's  ruling  in  continuing  the 
receiver.*** 

Though  a  receiver  be  erroneously  appointed,  if  the  defendant  is 
not  thereby  prejudiced  or  injured,  which  is  admitted,  the  decree 
will  not  be  reversed.*^ 

The  propriety  of  the  appointment  of  a  person  as  receiver  because  ' 
of  his  interest  in  the  matter  at  issue  may  be  questioned  on  appeal.*^ 

Section  95.  Effect  of  Reversal  of  Order  or  Decree  Appointing 
Receiver  —  Expenses  of  Receivership. —  The  questions  resulting 
from  a  reversal  of  an  order  or  decree  appointing  a  receiver  who 


**  Roberts  v.  Washington  National 
Bank,  9  Wash.  12,  37  Pac  R.  26. 

*^Poadcr  v.  Tate,  96  Ind.  330.  In 
d^teimining  whether  the  appointment 
of  a  receiver  was  proper,  the  fact  that 
he  has  given  bond  will  weigh  with  the 
court  in  favor  of  the  appointment. 
Werbom's  Administrator  v.  Kahn,  93 
Ala.  201,  9  So.  R.  729. 

If  from  all  the  facts  a  court  believes 
the  ends  of  justice  require  it  to  put  its 
hands  up<5n  the  fund  in  question  and 
keep  it  in  statu  quo  until  a  jury  ran 
pass  upon  the  case,  only  a  very  strong 
case  will  authorize  it  to  interfere  with 
the  action  of  the  court  in  appointing  a 
receiver.  Wolfe  v.  Qaflin  &  Co.  81 
Ga.  64. 


^  Supreme  Sitting  Order  of  Iron 
Hall  v.  Baker,  134  Ind.  293,  33  N.  E. 
R.  1 128,  20  L.  R.  A.  210.  Neither  ihe 
sufficiency  of  the  complaint  nor  of  any 
other  {heading,  except  that  which  led 
immediately  to  the  appointment  of  the 
receiver,  will  be  considered  on  appeal, 
all  other  questions  being  for  the  trial 
court  to  control  and  determine.  Wa- 
bash Railroad  Co.  v.  Dykeman,  133 
Ind.  56,  32  N.  E.  R.  823. 

^Werbom's  Administrator  v.  Kahn, 
93  Ala.  201,  9  So.  R.  729. 

^  Clark  v.  Johnston,  15  W.  Va.  804, 

^T  Iroquois  Furnace  Co.  v.  Kimbark, 
85  111.  App.  399. 
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has  taken  possession  of  the  property  relate  to  the  payment  of  the 
expenses  attending  the  receivership,  and  his  duty  as  to  the  prop- 
erty. AH  such  expenses  must  be  paid  regardless  of  who  is  the 
winning  party,  and  should  be  paid  by  the  plaintiff  when  the  ap- 
pointment is  wrongly  made.^® 

The  subject  received  extended  consideration  by  the  supreme 
court  of  New  York  in  the  case  of  Weston  v.  Watts,**  in  which  a 
receiver  was  appointed  who  took  possession  of  the  property.      On 
appeal  the  decree  was  reversed  and  the  receiver  ordered  to  return 
the  property  and  render  an  account  of  his  administration  before  a 
referee,  who  was  authorized  to  fix  the  compensation  of  the  receiver, 
which  the  plaintiff  was  ordered  to  pay.     The  receiver  held   the 
property  and  demanded  payment  of  his  compensation.    As  to  this 
action  the  court  declared  that  it  could  not  be  sustained,  and  that 
the  plaintiff,  the  unsuccessful  party  in  the  litigation,  must  pay  the 
expenses  of  the  receivership.     "  To  take  a  person's  property  from 
him  by  an  unauthorized  proceeding,"  said  the  court,  "  and  place  it 
in  the  hands  of  a  receiver,  and  then  subject  him  to  the  expenses 
of  the  proceeding,  would  be  very  transparently  unjust,  even  if  the 
courts  had  the  power  to  do  so."    In  a  concurring  opinion  Barnett, 
J.,  said:    "  It  would  be  a  pretty  severe  rule,  even  if  constitutional, 
which  would  compel  a  litigant  to  pay  the  expense  of  having  his 
own  property  illegally  taken  out  of  his  custody  for  a  while.    There 
might  be  cases  where  a  receiver  was  erroneously  appointed,  but 
not  under  such  circumstances  as  to  make  the  appointment  abso- 
lutely void,  which  would  warrant  an  order  that  his  disbursements 
be  paid  out  of  the  fund,  as,  for  example,  where  the  property  con- 
sisted of  a  herd  of  cattle  for  which  the  receiver  had  to  buy  fodder. 
In  such  a  case  it  would  be  fair  and  just  to  charge  the  successful 
party  with  the  cost  of  feeding,  for  he  would  have  had  to  incur  it 
if  the  animals  had  remained  in  his  own  custody."     But  commis- 
sions and  disbursements,  except  such  as  would  have  been  necessary 
if  the  custody  of  the  property  had  remained  unchanged,  it  was  said, 
were  on  a  different  footing. 

We  conceive  no  reason  to  question  the  correctness  of  this  opinion 
of  the  New  York  court,  but  appreciate  that  it  is  both  logical  and 
just.  There  is  one  feature  of  the  question  which  the  opinion  does 
not  cover,  the  payment  of  the  expenses  of  the  receivership  when  the 
plaintiff  is  insolvent.  There  cannot,  of  course,  be  any  recourse  on 
the  court,  and  if  the  expenses  are  not  paid  out  of  the  fund  or 
property  held  by  the  receiver  they  must  go  unpaid.     To  guard 

^8  Moyers  v.  Coiner,  22  Fla.  423.  ^  45  Hun,  2ig. 
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against  such  an  emergency  the  court  could,  and  should,  in  proper 
cases,  impose  on  the  plaintiff  the  giving  of  a  bond  as  a  condition 
to  the  ai^)ointnient  of  a  receiver,  so  that  in  the  event  the  plaintiff 
ultimately  fails  to  maintain  the  action  the  payment  of  the  expenses 
aUending  the  receivership  may  be  properly  adjusted.  As  a  rule  re- 
ceivers are  appointed  without  requiring  any  bond  from  the  party 
procuring  their  appointment,  the  receivers  being  ordered  to  give 
bond  for  the  faithful  performance  of  their  duties.^®  In  some  states 
the  complainant  is  required  to  enter  into  bond  before  the  appoint- 
ment of  a  receiver.  Such  a  statutory  provision  is  mandatory  and 
prohibitory,  and  without  compliance  with  its  requirement  the  ap- 
pointment is  void." 

On  appeal  in  a  Texas  case  the  appointment  of  the  receiver  was 
revoked  and  the  receivership  vacated.  Pending  the  appeal  the 
receiver  gave  bond  and  proceeded  with  the  management  of  the  prop- 
erty in  compliance  with  the  order  of  the  court.  As  to  the  conten- 
tion that,  as  the  appointment  was  wrong,  the  defendant  should  not 
be  charged  with  the  payment  of  the  receiver's  compensation,  but 
that  it  should  be  taxed  against  the  plaintiff,  the  court  said :  "  The 
authorities  upon  this  question  are  badly  in  conflict,  but  we  believe 
the  better  reason  to  be  with  those  which  hold  that,  inasmuch  as  the 
receiver  is  appointed  to  manage  and  preserve  the  property  pending 
the  litigation  for  the  benefit  of  those  ultimately  adjudged  to  be 
entitled  to  it,  the  cost  of  doing  this,  including  his  commissions, 
should  ordinarily  be  made  a  charge  upon  the  property  itself,  and 
paid  out  of  its  proceeds  regardless  of  who  finally  succeeds.  *  *  * 
To  hold  otherwise  might  greatly  embarrass  the  courts  in  obtaining 
suitable  persons  to  fill  these  important  positions,  for  we  apprehend 
that  few  indeed  could  be  found  who  would  be  willing  to  give  the 
enormous  bonds  and  incur  the  heavy  responsibilities  assumed  by 
receivers  of  large  properties,  if  they  were  required  to  await  the 
result  of  the  litigation  for  their  compensation,  and  in  case  the  de- 
fendant should  be  successful  could  then  only  look  to  the  plaintiff 
for  its  payment."* 

If  the  order  or  decree  appointing  a  receiver  is  reversed  on  appeal, 
he  must,  it  has  been  adjudged,  deliver  back  all  the  property  re- 
ceived without  deducting  commissions."*    In  one  of  the  cases  cited 

» Briarfidd  Iron  Works  Co.  v.  Fos-  *«  Espuella   Land    &   Cattle   Co.    v. 

ter,  54  Ala.  622,  633;  Moritz  v.  Miller,.  Bindlc,  11   Tex.  Civ.  App.  262,  32  S. 

^  Ala.  331,  6  So.  R.  269;  Dollins  v.  W.  R.  582. 

Lindsey,  89  Ala.  217,  7  So.  R.  234.  ^s  Weston  v.   Watts,  45   Hun,  219; 

'^Dreyspring  v.  Loeb,  113  Ala.  263,  Pittsfield  National  Bank  v.  Bayne,  140 

31  So.  R.  73.  nJ  Y.  321. 
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this  was  said :  "  We  do  not  decide  that  in  all  cases  where  an  order 
appointing  a  receiver  ♦  *  ♦  is  reversed  no  commission  can  be 
allowed  the  receiver.  There  may  be  circumstances  existing  in  any 
such  case  which  would  render  it  a  matter  of  discretion  whether  or 
not  to  permit  commissions,  etc.,  to  the  receiver;  and  with  its  exer- 
cise we  would  have  no  right  of  review  if  not  abused.""  The 
erroneous  appointment  of  a  receiver  does  not  constitute  him  a 
usurper.* 

Where  an  order  appointing  a  receiver  was  reversed  on  appeal, 
it  was  held  that  he  had  the  right  and  it  was  his  duty  to  hold  and 
protect  the  property  in  his  possession  until  taken  from  him  by 
order  of  the  court.®*  Where  a  decree  appointing  a  receiver  is  re- 
versed wholly  without  any  reservation  his  office  ceases  with  such 
reversal.*^^ 


**  Pittsfield  National  Bank  v.  Bayne, 
140  N.  Y.  321.  In  this  case  a  part- 
nership made  a  general  assignment. 
The  plaintiff,  a  creditor  of  the  part- 
nership, after  obtaining  a  judgment 
for  its  claim,  commenced  action  to  set 
aside  the  assignment  as  fraudulent. 
Such  was  done,  and  a  receiver  was 
appointed  and  the  assignee  ordered  to 
pay  the  amount  of  plaintiff's  judg- 
ment to  the  receiver,  and  the  assignee 
was  ordered  to  account  to  the  receiver 
for  all  the  property  received  from  the 
firm  by  him  as  its  assignee.  Held,  that 
as  long  as  such  order  stood  unreversed, 
it  was  a  protection  to  the  receiver  but 
not  so  afterward.  The  general  term 
held  that  the  receiver  had  no  right  to 
the  money,  and  when  the  judgment  of 


the  special  term  was  reversed  the  re- 
ceiver ceased  to  have  any  right  to  re* 
tain    the   money    for   the   purpose    of 
taking   his   commissions   and    fees    of 
counsel  out  of  it     "  This  money  be- 
longed to  the  assignee  so  far  as  the  re- 
ceiver is  concerned.*'     Held,  that   the 
receiver  must  pay  back  the  money  un- 
diminished by  any  claim  for  commis- 
sions or  counsel  fees  paid  to  his  coun- 
sel.   "  It  is  the  same  in  regard  to  this 
property  as  if  the  receiver  ought  not 
to  have  been  appointed." 

'^'^How  V.  Jones,  60  Iowa,  70. 

w  In  re  Murray  Hill  Bank,  43  N.  Y. 
S.  836,  14  App.  Div.  313. 

'^'^  Crumlish's  Admr.  v.  Shenandoah 
Valley  R.  R.  Co.,  40  W.  Va.  627,  22 
S.  E.  R.  90. 
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CHAPTER  VII. 

PROCEEDINGS  TO  OBTAIN  THE  APPOINTMENT  — MATTERS  OF 
PRACTICE— TIME  OF  APPOINTMENT— PLEADINGS— NOTICE 
-THE  ORDER. 

I. 

As  TO  THE  Time  When  Appucation  May  Be  Made. 

Section    96.  Before  Bill  is  Filed. 

97.  Before  Summons  is  Served. 

9&  The  Remedy  is  Not  to  be  Postponed  Until  the  Final  Hearing. 
99.  Before  Answer  is  Filed, 
loa  The  Practice  in  this  Respect  in  America. 

loi.  The   Emergency   Necessitating   Relief   Before  Answer   Must  be 
Shown. 

102.  Allegations  Held  to  be  Insufficient  —  Affidavits  in  Defense. 

103.  While  the  Case  Stands  on  Demurrer  or  Plea. 

104.  While  Appeal  is  Pending. 

105.  After  Final  Decree, 

106.  Effect  of  Delay  in  Making  the  Application  —  Fraud. 

11. 
The  Pleadings  —  Bill,  Motion,  Application  and  Answer. 

107.  Parties  to  the  Bill. 

108.  Rulings  as  to  Parties  in  Special  Cases. 

109.  The  Party  in  Possession  Should  be  a  Party  to  the  Suit, 
iia  The  Motion  for  a  Receiver  May  be  Renewed  After  Denial. 

111.  Applications  in  Different  Actions. 

112.  The  Application  Must  Clearly  Show  the  Ground  Relied  Upon. 

113.  Allegations  of  Mere  Belief  in  the  Facts  are  Not  Sufficient. 

114.  Generally  of  the  Sufficiency  of  the  Bill  and  Application. 

115.  Where  the  Bill  Prays  for  a  Receiver  Without  Notice  —  Insolv- 

ency. 

116.  Bill  Against  a  Mortgagee. 

117.  Of  the  Prayer  in  the  Bill. 

118.  Defects  in  the  Bill  are  Not  Fatal  to  the  Application. 

119.  Defects   in   Bill  —  Effect  on   Motion   for   Receiver  —  Defects  in 

Application. 

III. 
Of  the  Notice  and  Ex-Parte  Applications  —  At  Chambers. 

120.  The  Application  at  Chambers. 

121.  Of    Notice    of    the    Application  —  Necessity    of  —  Appointment 

Without  Notice  —  Exception  to  the  Rule  Requiring  Notice. 

122.  Notice  Not  Necessary  in  Certain  Cases. 
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Section  123.  Of  the   Circumstances   Generally  Under   Which   Notice   will    be 

Dispensed  With. 

124.  General  Statements  by  Courts  on  the  Subject  of  Notice. 

125.  Notice  is  not  Required  When  it  Cannot  be  Given. 

126.  Notice  to  a  Non-Resident  Defendant  is  Not  Necessary. 

127.  Notice  as  Between  Landlord  and  Tenant. 

128.  Instances  of  Facts  Deemed  Insufficient  to  Justify  Ex-parte  Pro- 

ceedings. 

129.  The  Form  and  Service  of  the  Notice. 

130.  Service  of  Process  Not  Necessary  Before  Application. 

131.  Validity   of  Appointment  Without   Notice  —  Presumption  as    to 

Notice  —  Objecting  to  Want  of  Notice. 

IV. 
Affidavits  —  Verified  Answer. 

132.  Of  the  Affidavits  Generally. 

133.  The  Affidavit  Should  be  Clear  and  Positive. 

134.,  Use  of  Answer  as  Affidavit  —  Effect  of  Verified  Answer. 

135.  In  Applications  Before  Answer  Defendant  May  be  Heard  Upon 

Affidavits. 

V. 

Of  the  Reference  to  a  Master. 

136.  Reference  is  Not  Now  Generally  Made. 

137.  Proceedings  Before  the  Master,  or  Referee. 

138.  Proceedings  Under  the  Former  Chancery  Practice  of  New  York. 

VI. 
Of  the  Order  of  Appointment. 

139.  How  the  Order  is  Drawn  and  Entered. 

140.  The  Order  Should  Clearly  Designate  the  Property  to  be  Placed 

in  the  Receiver's  Charge. 

141.  Interpreting  the  Order  —  Advice  of  Court. 

142.  Stipulations  as  to  the  Terms  of  the  Order. 

143.  Provisions  Relating  to  Prior  Incumbrances. 

144.  Miscellaneous  Requirements. 

145.  An  Order  Construed  to  be  an  Appointment  of  Receivers. 

146.  Recitals  in  Orders  Construed  — Alternative  Orders. 

147.  The  Order  of  Appointment  May  be  Conditional. 

148.  When  the  Order  Takes  Effect  —  Relates  Back. 

149.  Dismissing  the  Suit  —  Vacating  the  Order. 

150.  Miscellaneous  Matters  Pertaining  to  the  Order  —  Its  Sufficiency 

and  Construction. 

151.  Collateral  Attack  of  the  Order. 

I. 

As  TO  THE  Time  When  Application  May  be  Made. 

Section  96.  Before  Bill  is  Filed — It  being  a  general  rule  in 
courts  of  equity  that  relief  will  not  be  granted  merely  upon  petition, 
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when  no  cause  is  actually  pending  and  no  bill  filed  to  give  the  court 
jurisdiction,  unless  in  cases  of  lunatics,  etc.,  and  other  cases  of 
special  emergency,*  and  as  a  suit  in  chancery  is  not  begun  until  the 
filing  of  the  bill,  an  appointment  of  a  receiver  upon  an  ex  parte 
application  before  the  bill  is  filed  is  error,  and  will  be  revoked  upon 
appeal,  without  considering  the  merits  of  the  application.* 

After  the  suit  is  begun  the  application  for  a  receiver  may  be  made 
and  a  receiver  may  be  appointed  at  any  stage  of  the  proceedings, 
whenever  the  facts  authorize  and  require  the  appointment,^  and  even 
on  the  final  hearing  and  as  a  part  of  the  final  decree.*  In  one  case, 
at  least,  the  appointment  was  made  after  the  master  had  made  his 
report  in  pursuance  of  a  decree,  it  appearing  to  the  court  that  the 
conduct  of  the  defendants,  who  were  trustees  under  a  will,  had  been 
such  as  to  render  a  receiver  necessary.** 

Section  97.  Before  Summons  is  Served — A  receiver  may  be  ap- 
pointed over  the  assets  of  an  insolvent  corporation  before  the 
court  has  acquired  jurisdiction  over  it  by  a  service  as  required  by 
statute,  other  defendants  being  duly  served.  In  such  a  case  the 
appointment  is  in  the  nature  of  an  equitable  attachment,  whereby 
the  court  acquires  the  custody  of  the  property  and  retains  it  until 
the  final  determination  of  the  case.* 

In  Nevada,  in  an  equitable  action  by  the  assignee  of  one  member 
of  a  copartnership  against  the  assignee  of  the  only  other  member, 
the  district  court  has  jurisdiction  to  appoint  a  receiver  after  sum- 
mons has  been  issued,  but  before  it  has  been  served,  the  defendant 
being  insolvent  and  refusing  to  give  the  plaintiff  possession  of  the 
partnership  property.'' 

Section  98.  The  Remedy  is  Not  to  be  Postponed  Until  the  Final 
Hearing. —  In  general  a  receivership  is  ancillary,  or  incidental,  to 
the  main  purpose  of  the  bill ;  but  a  temporary  receiver  may  be  ap- 
pointed to  protect  the  property  of  a  corporation  where  a  case  is 
presented  which  demands  the  relief  which  can  be  best  given  by  a 
receivership,  although  the  time  has  not  arrived  when  other  substan- 
tial relief  can  be  asked.®    But  it  has  been  recently  held  by  a  federal 

^Ex  parte  Mountfort,  15  Ves.  445;  *  Bowman  v.  Bell,  14  Sim.  392. 

Lcddd's  Executor  v.  Starr,  19  N.  J.  •St  Louis  &  Sandoval,  etc.,  Co.  v. 

Eq- 159.    Sec  section  SI.  Sandoval,  etc,  Co.  iii  111.  32. 

^Crowder  v.  Moonc,  52  Ala.  220.  ^  Maynard  v.  Railey,  2  Nev.  313. 

*Henshaw    v.     Wells,    9    Humph.  ^Brassey  v.  New  York  &  N.  E.  R. 

(Tcnn.)  568.  R.  Co.  22  Blatchf.  72,  79- 

*Schulte  v.  Hoffman,  18  Tex.  678; 
Shcc  V.  Harris,  i  Jo.  &  Lat.  dr.)  91. 
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court  that  a  receiver  will  not  be  appointed  until  the  court  shall  have 
determined  that  the  right  of  foreclosure  exists,  though  there  hsts^ 
been  default  in  payment  of  interest  coupons  secured  by  a  railroad 
mortgage,  if  it  appear  that  there  is  a  fair  and  reasonable  claim  by 
the  company,  growing  out  of  contemporaneous  contracts,  that  the 
time  of  payment  has  been  extended,  or  that  the  plaintiffs  are  pre- 
cluded from  relying  on  the  default.* 

In  Georgia,  where  application  for  a  homestead  and  exemption  out 
of  a  husband's  property  is  made  by  the  wife  with  his  consent,  the 
creditors  may,  by  petition,  have  a  receiver  appointed  at  the  time  of 
the  application.  Their  rights  are  not  to  be  delayed  until  the  hcMne- 
stead  and  exemption  are  finally  set  apart.** 

Section  99.  Before  Answer  is  Filed — The   English  court    of 
chancery  for  a  long  time,  and  until  comparatively  recent  years, 
would  not  entertain  the  application  until  after  the  defendant  had 
filed  his  answer ;  but,  the  rule  being  broken  in  cases  requiring  the 
prompt  action  of  the  court  in  emergencies,  it  is  now  well  settled  in 
the  practice  of  that  court  that,  while  it  will  adhere  as  closely  as  pos- 
sible to  the  old  rule  for  the  protection  of  the  rights  of  defendants 
and  the  cautious  administration  of  justice,  it  will,  in  cases  of  emer- 
gency, where  prompt  action  is  necessary  to  protect  the  plaintiff's 
right,  and  where  good  cause  is  shown  and  clearly  established  by  affi- 
davits grant  applications  for  a  receiver  before  the  answer  is  filed.  ^* 

It  requires  strong  and  special  grounds  to  justify  the  appointment 
of  a  receiver  before  answer,  and  the  application  must  clearly  show 
the  necessity  therefor.** 

And  so  it  has  been  held  that,  when  it  is  shown  that  an  executor  is 
mismanaging,  wasting  and  endangering  the  property  entrusted  to 
him  by  will,  a  sufficient  cause  is  presented  for  the  appointment  of  a 
receiver  before  answer  filed  ;*^  and  so,  also,  where  the  plaintiff  shows 
a  good  equitable  title  to  the  property  for  which  a  receiver  is  asked 
as  against  a  title  of  the  defendant  which  is  manifestly  bad." 

It  has  been  said  that  when  the  appointment  of  a  receiver  is  the 
principal  question  in  the  case  and  is  required  as  a  means  for  enforc- 

•  American  Loan  &  Trust  Co.  v.  To-  ^  Baker  v.  Administrator  of  Backus, 

ledo,  C.  &  S.  Ry.  Co.  29  Fed.  R.  416,  32  111.  79 ;  Tomlinson  v.  Ward,  2  Conn. 

420  (Dec,  1886).  396. 

*o  Landrum   v.   Chamberlin,   73  Ga,  1*  Middleton   v.    Dodswell,    13   Vcs. 

727.  266. 

"Duckworth   v.   Trafford,   18  Ves.  "Metcalfe  v.  Pulvertoft,  i  Ves.  & 

283;  Metcalfe  v.  Pulvertoft,  i  Ves.  &  Bea.  i8a 
Bca.  180;  Woodyatt  v.  Gresley,  8  Sim. 
180;  Vann  v.  Barnett,  2  Bro.  C.  C.  158. 
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ing  the  decree,  and  not  merely  for  an  ancillary  purpose  connected 
with  the  temporary  incidents  of  the  suit,  a  receiver  will  not  be  ap- 
pointed until  after  answer  is  filed  and  at  the  final  hearing.**^ 

A  receiver  may  be  appointed  after  answer  and  hearing  before  the 
filing  of  the  replication.^* 

Section  lOO.  The  Practice  in  this  Respect  in  America. —  The 
practice  of  the  English  court  as  above  stated  has  been  closely 
followed  in  this  country,  and  it  is  now  well  established  that  the 
application  may  be  made  and  the  receiver  appointed  before  the  de- 
fendant's answer  is  filed  whenever  the  court  is  satisfied  of  the 
plaintiff's  equitable  claim  to,  or  interest  in,  the  property  in  contro- 
versy, and  that  immediate  action  is  necessary  to  preserve  it  from 
the  danger  of  loss  or  injury,  or  where  fraud  is  clearly  shown,  and 
that  danger  is  imminent  unless  a  receiver  be  appointed  to  preserve 
the  property."  The  practice  has  been  otherwise  stated  to  be  that, 
"  if  the  emergency  shown  is  such  as  to  render  it  essential  to  justice 
that  a  receiver  should  be  immediately  appointed,  it  may  be  done 
before  answer,  since  to  delay  the  relief  might  entirely  defeat  the  ob- 
ject sought  by  the  application."^® 

The  rule  that  the  court  will  not  appoint  a  receiver  until  the  de- 
fendant is  first  heard,  unless  the  necessity  be  of  the  most  stringent 
character,  is  one  which  can  only  be  enforced  upon  appeal  from  the 
order  appointing  the  receiver.** 

Section  loi.  The  Emergency  Necessitating  Relief  Before  An- 
swer Must  be  Shown. —  The  element  of  emergency  as  a  foundation 
for  the  action  of  the  court  before  answer  is  most  frequently  found 
in  cases  where  judgment  creditors  seek  aid  in  enforcing  their  judg- 
ments, and  in  such  cases  the  appointment  of  receivers  for  the  care 
of  the  debtor's  property  before  answer  filed  is  common,  and,  in  fact, 
is  the  usual  practice.*^ 


^  Union  Mutual  Life  Insurance  Co. 
V.  Union  Mills  Plaster  Co.  37  Fed.  R. 
286,  3  L.  R.  A.  ga 

"Dutton  V.  Thomas,  97  Mich.  93. 

"Johns  V.  Johns,  23  Ga.  31;  Clark 
T.  Ridgely,  i  Md.  Ch.  70;  Bloodgood 
▼.  Clark,  4  Paige,  574;  Bank  of  Mon- 
roe ▼.  Schermerhom.  Qarkc's  Ch.  (N. 
Y.)  214;  Jones  v.  Dougherty,  10  Ga. 
273;  Williams  v.  Jenkins,  11  Ga.  595; 

Dndcworth  v.  TraflFord,  18  Ves.  283; 


Whitehead  v.  Wooten,  43  Miss.  523; 
Davis  V.  Browne,  2  Del.  Ch.  188;  Pro- 
basco  V.  Probasco,  30  N.  J.  Eq.  108; 
Mico  V.  Moses,  72  Ala.  439. 

18  Johns  V.  Johns,  23  Ga.  31.  To  the 
same  effect  see  Weis  v.  Goetter,  72 
Ala.  259;  Blondheim  v.  Moore,  11 
Md.  365. 

I'Voshell  V.  Hynson,  26  Md.  83. 

*>  Bloodgood  V.  Clark,  4  Paige,  574; 
Bank    of    Monroe    v.    Schermerhom, 
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It  will  readily  be  seen  that  the  practice  of  the  court  in  ap[>oint- 
ing  receivers  before  answer  filed,  being  founded  largely  upon    tlie 
necessity  of  immediate  action  to  secure  the  property  in  litigation 
from  injury,  loss  or  waste,  requires  that  such  necessity  shall    be 
plainly  shown  before  the  court  will  feel  itself  justified  in  abrogating- 
the  former  and  ancient  rule.     So  it  is  held  that  a  receiver  will   not 
be  appointed  before  answer,  unless  it  clearly  appear  that  the  prop- 
erty is  in  danger,^^  and  that,  while,  in  strictness,  a  receiver  should 
not  be  appointed  before  the  coming  in  of  the  answer,  yet,  since  the 
rule  has  been  broken  through,  the  grounds  which  will  induce    the 
court  to  disregard  it  must  be  very  strong  and  special.^ 


Section  102.  Allegations  Held  to  be  Insufficient  —  Affidavits  in 
Defense —  In  the  enforcement  of  this  rule  of  practice  it  has  been 
decided  that  when  insolvency  is  relied  upon,  an  affidavit  which 
merely  states  that  defendant  is  not  deemed  a  responsible  man  by 
those  who  know  him,  and  the  defendant  replies  by  an  affidavit 
which  fully  negatives  the  insolvenc)%  a  receiver  will  be  refused  be- 
fore answer  f^  and  so  where  no  danger  to  the  property  or  interests 
concerned  were  alleged.^ 

In  an  action  by  a  shareholder  to  cancel  illegal  stock  and  to  re- 
strain the  holders  of  it  from  assigning  or  encumbering  it,  where  it 
was  not  shown  that  the  defendants  were  irresponsible,  or  that  there 
was  any  danger  of  loss  from  its  transfer,  the  appointment  of  a  re- 
ceiver on  an  ex  parte  application  before  answer  was  held  to  be  im- 
proper.2» 

When  an  application  for  a  receiver  is  made  before  the  defendant's 
answer  is  filed,  on  the  ground  of  emergency,  the  defendant  may 
be  heard  by  affidavit  in  opposition  to  the  motion.^  If,  however, 
the  defendant  does  not  avail  himself  of  this  right  for  any  reason,  he 
may,  after  filing  his  answer,  enter  a  motion  for  the  discharge  of  the 


Clarke's  Ch.  (N.  Y.)  214.  See  the 
chapter  on  Receivers  in  Supplementary 
Proceedings,  infra. 

21  West  V.  Swan,  3  Edw.  Ch.  (N. 
Y.)  420. 

22  Clark  V.  Ridgely,  i  Md.  Ch.  70; 
Weis  V.  Goetter,  72  Ala.  259;  Latham 
V.  Chaffee,  7  Fed.  R.  525;  Beecher  v. 
Bininger,  7  Blatchf.  170;  The  Brick 
Co.  of  Baltimore  City  v.  Robinson,  55 
Md.  410;  Whitehead  v.  Wooten,  43 
Miss.    523;   West   V.    Swan,   3    Edw. 


Ch.  (N.  Y.)  420;  Baker  v.  Adror. 
of  Backus,  32  111.  lis;  Micou  v.  Moses, 
72  Ala.  439. 

23  West  V.  Swan,  3  Edw.  Ch.  (N.  Y.) 
420. 

2*  Simmons  v.  Wood,  45  How.  Pr. 
269. 

25  People  V.  Albany  &  Susquehanna 
R.  R.  Co.  7  Abb.  Pr.  (N.  S.)  290. 

2«Kean  v.  Colt,  5  N.  J.  Eq.  365; 
Micou  V.  Moses,  72  Ala.  439. 
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receiver,  and  if,  upon  such  motion,  the  bill  and  answer,  taken  to- 
gether, show  that  a  receiver  ought  not  to  have  been  appointed,  he 
will  be  discharged.^ 

Section  103.  WhUe  the  Case  Stands  on  Demurrer  or  Plea. —  The 

apfx)intment  of  receiver  may  be  made  when  a  demurrer  to  the  bill 
is  pending  and  undetermined.^  In  a  case  where  an  order  for  a 
receiver  was  granted  on  a  special  motion  of  which  notice  had  been 
given  to  the  defendant's  solicitor,  who  did  not  appear  to  oppose  it, 
and  the  case  stood  upon  demurrer,  it  was  held  that  the  demurrer 
was  no  objection  to  granting  the  order,  and  that  if  the  defendant 
had  appeared  and  defended  on  that  ground,  the  court  would  have 
looked  into  the  pleadings  to  see  whether  the  demurrer  was  well 
taken,  and  if  it  had  any  doubt  on  the  question,  would  have  ordered 
the  motion  to  stand  over  until  the  demurrer  was  disjXDsed  of.^  But 
in  a  case  where  a  receiver  was  appointed,  on  an  ex  parte  application, 
to  wind  up  an  insolvent  corporation,  pending  the  decision  of  a  de- 
murrer putting  in  issue  the  right  to  file  the  bill,  the  order  was  re- 
versed on  appeal.^  A  motion  for  a  receiver  will  be  entertained 
while  a  plea  to  an  amended  bill  is  pending  and  not  disposed  of  .*^ 

Section  104.  While  Appeal  is  Pending —  There  seems  to  be  no 
doubt  that  courts  of  equity  jurisdiction,  in  cases  where  this  extraor- 
dinary remedy  of  a  receivership  is  necessary  to  the  preservation 
of  the  property  in  litigation,  will  not  hesitate  to  exercise  their  power 
even  after  an  appeal  has  been  taken  on  the  merits.*^ 

WTiere,  in  a  foreclosure  suit,  it  had  been  decided  by  the  court  of 
diancery  of  New  Jersey,  that  certain  machinery,  which  had  been 
levied  upon  by  a  judgment  creditor,  was  not  covered  by  the  mort- 
gage, and  the  creditor  sold  it  under  his  execution  and  bought  it 
himself,  and  afterward  the  complainant  appealed  from  this  de- 
cision, it  was  held,  upon  a  motion  in  the  same  court,  that  the  com- 
plainant was  entitled  to  an  injunction  against  his  disposing  of  the 
machinery  and  to  have  a  receiver  appointed  upon  giving  proper  se- 
curity.^   In  West  Virginia,  in  a  proper  case,  the  circuit  court  may 


^  PbGcnix    Mutual    Life    Insurance  ^^  Thompson  v.  Selby,  12  Sim.  100. 

Co.  ▼.  Grant,  3  MacArthur,  220.  83  Merrill  v.   Elam,  2  Cooper's  Ch. 

"Tambull  v.  Prentiss  Lumber  Co.       (Tenn.)  513;  text  cited  and  approved 
55  Mich,  387.  in  Eastman  v.  Cain,  45  Neb.  48,  63  N. 

*  Howard  v.  Palmer,  Walker's  Ch.      W.  R.  123. 

(Mick)  391.  *8Pcnn  Mutual  Life  Insurance  Co. 

•Cook  V.  Detroit  ft  M.  R.  R.  Co.      v.  Semple,  38  N.  J.  Eq.  314. 

45  Mich.  453. 
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appoint  a  receiver  of  rents  and  profits,  notwithstanding  the  case  is 
pending  in  the  supreme  court  on  appeal  and  supersedeas,  reasonable 
notice  being  given  to  the  owner,  or  tenant,  of  the  lands.^ 

Section  105.  After  Final  Decree. —  The  importance  and  practical 

value  of  the  remedy  by  a  receivership  is  noticeably  illustrated   by 
the  fact  that  it  is  resorted  to  in  cases  of  great  emergency,  or  -where 
it  is  deemed  indispensable  to  the  security  of  the  property  in  con- 
troversy, after  a  final  decree  upon  the  merits  has  been  pronounced.^ 
But  while  this  practice  is  well  established,  it  is  unusual  and    the 
application  for  a  receiver  after  final  decree  should  be  supported  by 
a  strong  showing  of  facts.     So  where,  upon  such  an  application  in 
a  foreclosure  suit,  a  receiver  was  appointed  upon  evidence   'w^hich 
showed  that  the  mortgaged  property  was  not  going  to  waste  or  in 
need  of  repairs,  but  was  in  a  comparatively  good  state  of  preserva- 
tion, the  appellate  court  vacated  the  order  of  appointment.'* 

The  refusal  of  a  defendant  to  surrender  possession  of  real  estate, 
the  title  to  which,  in  an  action  to  determine  the  rights  of  the  par- 
ties in.it,  had  been  decided  to  be  in  the  plaintiff  by  a  final  decree, 
which,  however,  did  not  direct  him  to  surrender  the  possession, 
has  been  held  sufficient  to  justify  the  court  in  appointing  a  receiver 
to  collect  and  preserve  the  rents,  and  to  insure  their  application  to 
the  payment  of  the  expenses  of  the  estate,  but  not  for  the  purpose 
of  executing  the  decree  or  delivering  the  possession.^''    And  after 
a  final  decree  confirming  a  judicial  sale  of  land  to  a  purchaser  and 
awarding  a  writ  of  assistance,  a  receiver  was  appointed  for  the 
rents,  etc.,  it  appearing  that  the  defendant  was  insolvent,  and  that, 
if  he  was  permitted  to  retain  the  possession,  the  rents  would  be 
lost.^    So  also,  after  a  final  decree  in  foreclosure,  a  receiver  of  the 
rents  of  the  mortgaged  premises  was  allowed  against  the  tenant 
who  by  the  lapse  of  time  would  shortly  become  entitled  by  adverse 
possession  if  allowed  to  remain  in  possession.^ 

Section  106.  Effect  of  Delay  in  Making  Application An  appli- 
cation for  the  appointment  of  a  receiver  which  has  been  allowed  to 
sleep  for  six  years,  will  be  denied  although  some  testimony  has 

3*  Beard  v.  Arbucklc,  19  W.  Va.  145 ;  v.    Chicago   Building   Society,  89   111. 

Hutton  V.  Lockridge,  27  W.  Va.  428  498;  Connelly  v.  Dickson,  76  Ind.  44a 

(1886).  38  Adair  v.  Wright,  16  Iowa,  385. 

85  Beard  v.  Arbuckle,  19  W.  Va.  145 ;  ^  Wright  v.  Vernon,  3  Drew.   112. 

Brinkman  v.   Ritzinger,  82  Ind.  358;  m  Merrill  v.   Elam,  2  Cooper's  Ch. 

Schreiber  v.  Carey,  48  Wis.  208;  Haas  (Tenn.)  513. 

••Thomas  v.  Da  vies,  11  Beav.  291 
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been  taken  in  the  meantime.^  And  where  a  complainant  seeks  to 
take  the  control  of  property  from  those  having  the  legal  right  of 
possession,  delay  on  his  part  in  advancing  his  cause  or  in  making 
his  application,  is  an  objection  to  the  appointment  of  a  receiver.** 

II. 
The  Pleadings  —  Bill,  Motion,  Application  and  Answer. 

Section  107.  Parties  to  the  Bill. —  It  has  long  been  the  rule  that 
except  in  the  cases  of  infants  and  lunatics,  a  receiver  will  not  be 
appointed  unless  a  suit  or  action  is  pending,^  and  the  party  whose 
property  is  to  be  put  in  a  receiver's  hands  must  be  made  a  party 
to  the  action  so  that  he  may  have  an  opportunity  of  resisting  the 
application.**  While  a  receiver  may  be  appointed  by  the  court, 
upon  its  own  motion,  in  a  case  requiring  it,  a  proceeding  for  such 
an  appointment  cannot  be  inaugurated  or  conducted  by  a  stranger 
having  no  connection  with,  or  interest  in,  the  subject-matter  of  the 
litigation.**  But,  in  a  foreclosure  suit,  on  account  of  the  great 
emergency  arising  out  of  the  fact  that  the  tenant,  who  had  been  in 
the  possession  of  the  mortgaged  premises  nearly  twenty  years,  and 
if  allowed  to  continue,  would  soon  become  entitled  as  against  all 
parties  by  adverse  possession,  a  receiver  was  appointed,  although 
the  tenant  was  not  a  party  to  the  suit.** 

Where  a  bill  was  filed  by  one  of  several  parties  interested  in  a 
common  business  enterprise  against  the  others  who  claimed  to  have 
become  organized  as  a  corporation,  the  complainant  alleging  that 
the  company  was  not  a  corporation  but  a  copartnership,  and  asking 
the  court  so  to  declare  and  to  dissolve  the  partnership,  and  to  ap- 
point a  receiver  to  take  charge  of  the  effects  of  the  company  and 
settle  up  its  affairs,  it  was  held  error  to  appoint  such  receiver  with- 
out making  the  corporation,  qua  corporation,  a  party  to  the  suit.** 
Although  the  appointment  of  a  receiver  involves  the  decision  of  no 


*^Hood    V.    First    National    Bank, 
€tc,  29  Fed  R.  55  (1886). 
**Tibbals  v.  Sargeant,  14  N.  J.  Eq. 

m- 

^Pressley  v.  Harrison,  102  Ind.  14; 
Baker  ▼.  Admr.  of  Backus,  32  111.  79; 
Merchants  &  Manufacturers'  National 
Bank  v.  Kent  Circuit  Judge,  43  Mich. 
^  396;  Jones  V.  Schall,  45  Mich. 
379;  Hardy   v.   McGellan,    53    Miss. 


507.  And  see  In  re  Hancock,  27  Hun, 
575.    See  section  51. 

^  Dale  V.  Kent,  58  Ind.  584 ;  Graven- 
stine's  Appeal,  49  Pa.  St.  310.  See 
also  generally  the  cases  cited  in  the 
preceding  note. 

♦*  O'Mahoney  v.  Belmont,  62  N.  Y. 

133. 
^Thomas  v.  Davies,  11  Beav.  29. 
*«  Baker  v.  Admr.  of  Backus,  32  III. 

79. 
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right,*^  yet  it  can  be  made  only  on  the  application  of  one  having' 
an  acknowledged  or  strong  presumptive  title  in  himself,  or  in  com- 
mon with  others,  in  the  fund,  and  where  there  is  danger  of  loss  or 
injury  to  the  property,  or  the  rents  and  profits.*® 

There  cannot  be  an  appointment  of  a  receiver  of  property,  the 
owner  of  which  is  not  a  party  to  the  suit.*®  A  party  duly  served- 
with  notice  cannot  object  to  the  appointment  because  other  persons 
are  not  made  parties.^  By  virtue  of  his  appointment,  a  receiver 
does  not  become  a  party  to  the  litigation  so  as  to  entitle  him  to  file 
a  pleading  therein  of  which  other  parties  are  required  to  take 
notice." 

Section  108.  Rulings  as  to  Parties  in  Special  Cases. —  Where  a 
suit  is  brought  by  one  or  more  members  of  an  unincorporated  asso- 
ciation, asking  for  a  receiver  of  its  property,  it  should  be  against  the 
other  members  of  the  association  and  not  merely  against  its  execu- 
tive officers,  since  it  is,  to  all  intents  and  purposes,  a  mere  partner- 
ship.*^   Where  an  infant,  who  was  devisee  of  an  annuity  from  her 
grandfather  during  the  life  of  his  widow,  and  afterward  of  one- 
fourth  of  his  estate,  his  will  having  been  disputed  during  its  probate* 
brought  a  bill  for  the  appointment  of  a  receiver,  to  receive  and  pay 
to  her  guardian  a  proportion  of  the  income  of  the  estate,  it  was  held 
that  a  bill  was  her  proper  remedy,  as  a  receiver  would  not  be  ap- 
pointed on  petition,  but  that  the  executors  and  trustees  named  in 
the  will  should  be  made  parties  to  the  bill,  and  an  order  was  made 
allowing  an  amendment  for  the  purpose  of  bringing  them  in." 

A  stockholder,  after  having  joined  in  an  application  made  to  the 
court  by  the  receiver  for  authority  to  sell  the  assets  of  the  corpora- 
tion, cannot  be  permitted  to  question  the  validity  of  the  receiver's 
appointment,  or  of  the  order  directing  the  sale." 

Where  property  is  decreed  to  be  sold  through  a  receiver  to  satisfy 
the  creditors  of  an  insolvent,  the  actual  presence  in  court  of  all  per- 
sons whose  rights  may  be  affected  by  the  decree  is  not  necessary. 

*7  Hottenstein   v.    Conrad,   9   Kans.  ^  Baker  v.  Admr.  of  Backus,  32  111. 

435;  Cooke  V.  Gwyn,  3  Atk.  689.    See  79. 

also   Mays   v.    Rose,   Freem.    (Miss,)  *^Rapp  v.   Roehling,   122  Ind.   255, 

703;  Chicago  &  Allegheny  Oil  &  Min-  23  N.  E.  R.  68. 

ing  Co.   V.   United    States    Petroleum  ^  Youtsey  v.  Hoffman,  108  Fed.  R. 

Co.    57    Pa.    St.    83,    6    Phila.    521;  693. 

Fellows  V.  Heermans,  13  Abb.  Pr.  (N.  ^2  Montgomery  v.  Knox,  20  Fla.  372. 

S.)    I ;   McCarthy  v.  Peake,  18  How.  M  Rice  v.  Tonneic,  4  Sandf.  Ch.  5^8. 

Pr.  138,  9  Abb.  Pr.  164.  "  Battcrshall  v.  Davis,  31  Barb.  323. 

*8  Chase's  Case,  i   Bland's  Ch.  206. 
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The  receiver  is  the  representative  of  the  creditors,  and  through  him 
they  are  constructively  before  the  court.*"^ 

Section  109.  The  Party  in  Possession  Should  be  a  Party  to  the 
Suit —  In  a  case  in  which  the  person  in  possession  of  the  property 
in  controversy  was  made  a  party  defendant  in  the  suit,  and  filed 
a  plea  in  abatement,  by  the  allowance  of  which  he  was  no  longer  a 
party,  the  application  for  a  receiver  was  refused  by  Mr.  Justice 
Bradley,  of  the  United  States  supreme  court,  on  the  ground  that  a 
receiver  could  not  be  appointed  over  property  in  possession  of  a 
person  not  a  party  to  the  suit.^ 

Section  no.  The  Motion  for  a  Receiver  May  be  Renewed  after 
Denial — After  a  motion  for  the  appointment  of  a  receiver  has  been 
denied,  and  even  after  a  denial  upon  a  rehearing,  a  receiver  may  be 
appointed  upon  a  renewed  application  of  the  plaintiff  upon  a  new 
statement  of  facts,  or  additional  facts  showing  a  sufficient  case  for 
the  relief  asked.*^^  If,  however,  the  application  has  once  been  re- 
fused, a  new  application  must  be  founded  upon  additional  proof 
showing  a  proper  case  for  relief,  and  not  merely  upon  the  papers  or 
proofs  submitted  on  the  first  application.  This  ruling  was  made  in 
a  case  in  which  the  court  had  intimated,  on  the  first  application, 
that  a  receiver  might  be  subsequently  appointed  if  the  circum- 
stances should  warrant  it.** 

It  frequently  happens  that  when  the  court  denies  a  motion  for  a 
receiver,  it  will  do  so  with  leave  to  renew  the  motion  if  it  appear 
that  additional'  new  proof,  sufficient  to  present  a  strong  case,  may 
be  obtained  by  the  moving  party.'®  In  Georgia  it  has  been  held 
that  when  a  writ  of  error  is  pending  to  an  order  made  at  cham- 
bers continuing  an  application  made  for  a  receiver  until  the  hear- 
ing, the  application  will  be  granted  in  term  time  and  before  the 
final  hearing,  on  the  same  bill  and  on  the  same  f  acts.*^ 

If  the  order  be  set  aside  and  the  receiver  be  ordered  to  return 
the  property  to  defendant,  a  new  application  for  receiver  may  be 
properly  made  before  the  property  is  delivered  back.*^ 

^Hammond  v.  Tarver,  11  Tex. Civ.  **^ Attorney-General  v.  Mayor  of  Gal- 

App.  48,  31  S.  W.  R.  841.  way,  i  Mol.  95- 

^•Searlcs  v.  Jacksonville,  P.  &  M.  *^Fenton    v.     Lumberman's     Bank, 

R.  R.  Co.  2  Woods,  621,  626.    A  scr-  Clarke's  Ch.  (N.  Y.)  360. 

^nt  of  a  corporation  has  no  appeal-  ^  Devlin  v.  Hope,  16  Abb.  Pr.  314. 

able  interest  in  the  appointment  of  a  *>  McCaskill  v.  Warren,  58  Ga.  286. 

receiver  for  it,  though  he  be  in  pos-  ®i  Robinson  v.  Dickey,  143  Ind.  214, 

session  of  its  property,  or  because  his  42  N.  £.  R.  638. 
salary  may  be  reduced  by  the  receiver. 
McFarland  v.  Pierce,  47  N.  W.  R.  i. 
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Section  1 1 1.  Applications  in  Different  Actions. —  If  two  persons 

having  conflicting  interests  proceed  in  separate  actions  at  the  same 
time  to  procure  the  appointment  of  a  receiver,  it  is  of  no  import- 
ance in  which  action  the  appointment  is  ordered,  since  the  object  is 
to  secure  the  property  from  waste,  injury,  etc.,  for  the  benefit  of  all 
parties  interested,  and  if  an  appointment,  made  in  one  case,  is  ap- 
pealed from,  thus  rendering  it  incomplete,  the  court  may  proceed 
to  make  an  appointment  in  the  other  case,  and  the  last  appoint- 
ment will  not  be  vacated,  but  extended  to  the  first  case.**  In  a 
contest  between  two  receivers  appointed  on  the  same  day,  and 
claiming,  in  hostility  to  each  other,  the  administration  of  the  estate 
of  an  insolvent,  the  court  will  inquire  into  the  fractions  of  the  day 
to  determine  the  actual  priority  of  appointment.^  Neither  the 
mere  preparation  and  verification  of  the  papers  for  an  application 
for  a  receiver,  nor  the  mere  fact  of  first  obtaining  actual  possession 
of  the  assets,  can  settle  the  question  of  legal  right  in  respect  of 
priority.®*  In  New  York  it  has  been  held  in  a  case  where  a  receiver 
had  been  appointed  of  a  fund  which  had  been  subscribed  for  a  par- 
ticular purpose,  on  the  application  of  a  subscriber  who  had  with- 
drawn from  the  enterprise,  that  it  was  no  sufficient  objection  that  a 
receiver  of  the  fund  had  been  appointed  in  a  former  action  of  the 
same  nature,  but  the  powers  and  rights  of  the  second  receiver  will 
be  subordinated  to  those  of  the  first,  and,  if  the  first  become  functus 
officio,  the  second  is  entitled  to  the  custody  of  the  fund,  or  what 
remains  of  it  f^  but  in  a  later  case  this  ruling  was  modified  by  the 
decision  that  the  second  receiver  takes  only  that  part  of  the  fund 
which  has  not  been  disposed  of  in  the  former  litigation.** 

"A  receiver  does  not  represent  the  plaintiffs  in  a  suit,  and  the 
court  should  not  in  a  subsequent  suit  displace  a  receiver  appointed 
in  a  prior  suit,  affecting  the  same  subject-matter.  This  we  state  as 
a  general  rule  of  convenience,  and  do  not  mean  to  say  that  under 
some  circumstances  it  might  not  be  proper.  The  proper  course,  as 
a  general  rule  of  practice,  is  to  extend  the  receivership  in  the  first 
suit  over  the  second,  subject  to  the  legal  and  equitable  claims  of  all 
parties,  and  the  rights  of  the  parties  in  each  suit  are  substantially 
the  same  as  if  different  persons  had  been  appointed  at  the  several 
times  when  such  receivership  was  granted.    If,  however,  a  different 

®Lottimer  v.  Lord,  4  E.  D.  Smith,  Barb.  412,  35  How.  Pr.  428.  Set 
183.  further  as  to  this  subject  chapter  3. 

«8  People  V.   Central   City  Bank,  53  «  Bailey   v.   O'Mahoney,   33   N.   Y. 

Barb.  412,  35  How.  Pr.  428.  Super.  Ct.  229. 

«  People  V.  Central  City  Bank,  53  «« O'Mahoney  v.  Belmont,  62  N.  Y. 
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receiver  is  appointed  in  the  second  suit,  then  the  plaintiffs  may 
claim  that  the  receiver  in  the  former  shall  deliver  to  the  receiver 
a{^inted  in  his  suit."  This  was  said  concerning  proceedings  in 
the  same  court.^ 

Section  112.  The  Application  Must  Clearly  Show  the  Ground 
Relied  Upon. —  It  is  well  established  that  in  order  to  secure  the  ex- 
traordinary remedy  of  the  appointment  of  a  receiver,  the  applica- 
tion must  show  clearly  to  the  court  such  facts  as  will  satisfy  it  that 
the  property  can  be  managed  and  preserved  more  advantageously 
to  the  parties  interested  in  it  by  the  court  through  its  agent,  a  re- 
ceiver, than  by  such  parties  or  any  of  them.^  It  is  not  sufficient 
to  allege  generally  that  the  plaintiff  is  entitled  on  principles  of 
equity  to  the  interposition  of  the  court.  The  facts  relied  upon 
should  be  particularly  set  out,®  and  the  bill  and  application  should 
be  verified. 

Section  113.  Allegations  of  Mere  Belief  in  the  Facts  Are  not 
Sufficient. — An  allegation  of  a  mere  belief  in  the  existence  of  facts 
necessary  to  be  established  before  the  court  will  act,  as  a  belief  that 
a  person  in  possession  is  insolvent,  is  not  sufficient  '^^  the  petition  or 
application  must  be  verified  in  positive  terms.*^*  The  verification 
must  be  such  as,  if  untrue,  would  subject  the  affiant  to  the  penalties 
of  perjury.''* 

An  imperfect  verification  may  be  supplied  at  the  hearing  by  affi- 
davits, etc.'''  Nor,  in  cases  founded  upon  the  fraudulent  conduct 
of  the  defendant,  or  of  danger  to  the  property  in  controversy,  will 
an  allegation  of  such  fraud  or  danger  upon  information  and  belief. 


^  State  V.  Jacksonville,  Pensacola 
R.  Co.  15  Fla.  201. 

®Ladd  V.  Harvey,  21  N.  H.  514; 
Chicago  &  Allegheny  Oil  &  Min- 
ing Co.  V.  United  States  Petroleum 
Co.  57  Pa.  St.  83,  6  Phila.  521; 
Speights  V.  Peters,  9  Gill,  472;  Willis 
V.  Corlies,  2  Edw.  Ch.  (N.  Y.)  281; 
Tomlinson  v.  Ward,  2  Conn.  396; 
Rogers  v.  Marshall,  6  Abb.  Pr.  (N. 
S.)  457;  Baker  v.  Admr.  of  Backus, 
32  111.  79;  Qark  v.  Ridgely,  i  Md.  Ch. 
70;  Kean  v.  Colt,  5  N.  J.  Eq.  365; 
Voshell  V.  Hynson,  ^  Md.  83 ;  Haight 
V.  Burr,  19  Md.  130;  State  v.  Northern 
Central  Ry.  Co.  18  Md.  193;  Harrup 


v.  Winslet,  37  Ga.  655;  Parkhurst  v. 
Kinsman,  2  Blatchf.  78;  Dougherty  v. 
McDougald,  10  Ga.  121 ;  Pignolet  v. 
Bushe,  28  How.  Pr.  9. 

^Tomlinson  v.  Ward,  2  Conn.  396. 

^^Cofer  V.  Echerson,  6  Iowa,  502; 
French  v.  Gifford,  30  Iowa,  148. 

■^1  New  South  Building  &  Loan  As- 
sociation V.  Willingham  (Ga.),  18  S. 
E.  R.  445 ;  Siegmund  v.  Ascher,  37  III. 
App.  122;  Grandin  v.  La  Bar,  50  N. 
W.  R.  151.- 

^Siegmund  v.  Ascher,  37  111.  App. 
122. 

73  Martin  v.  Burgwyn,  88  Ga.  78,  13 
S.  E.  R.  958. 
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generally  be  sufficient,  unless  the  sources  of  the  information  are  also 
set  forth.*^*  An  allegation  of  the  plaintiff's  belief  that  the  property 
in  controversy  will  be  wasted  or  destroyed,  will  not  justify  the  court 
in  granting  a  receiver.  The  grounds  of  such  belief  should  be  fully 
stated.''*^  And  allegations,  of  the  conclusions  of  law  relied  upon  by 
plaintiff  are  equally  ineffective  in  an  application  for  a  receiver.  The 
facts  upon  which  the  conclusions  of  law  are  founded  should  be  set 
out  for  the  information  of  the  court.^® 

Section  1 14.  Test  on  Appeal  —  Generally  of  the  Sufficiency  of 
the  Bill  and  Application —  It  has  been  said  that,  for  the  appoint- 
ment of  a  provisional  receiver,  it  is  not  required  that  all  the  grounds 
be  set  forth  in  detail  in  the  bill,  as  the  appointment  of  such  a  re- 
ceiver is  only  ancillary.  It  is  necessary,  however,  that  the  bill  dis- 
close that  the  suit  is  one  in  which  a  provisional  receiver  may  be 
appointed.^'' 

**  If  the  appointment  of  a  receiver  is  but  auxiliary  to  the  pending 
action,  to  keep  intact  a  fund  sought  to  be  reached  and  applied  in 
satisfaction  of  a  final  judgment  to  be  rendered,  or  to  aid  in  carrying 
out  the  final  object  of  the  main  action,  the  sufficiency  of  the  com- 
plaint will  not  be  tested  on  an  appeal  from  an  interlocutory  order 
appointing  a  receiver,  in  so  far  as  it  relates  to  its  sufficiency  to 
entitle  the  party  to  the  relief  asked  in  the  main  action.  In  that 
respect  it  is  under  the  control  of  the  trial  court,  and  may  be 
amended  at  any  time  before  final  judgment.  But  the  court  will 
look  to  the  complaint  and  test  its  sufficiency  in  so  far  as  it  relates 
to  the  appointment  of  a  receiver,  whether  the  appointment  be 
auxiliary  to  the  action,  or  whether  the  suit  is  being  prosecuted  for 
the  sole  purpose  of  appointing  a  receiver.  There  must  be  some 
application  filed  on  behalf  of  the  parties  seeking  the  appointment 
of  a  receiver  and  invoking,  the  power  of  the  court  to  be  exercised 
in  their  behalf.  They  must  make  out  some  plan  of  pleading,  stating 
a  case  for  the  appointment  of  a  receiver,  that  the  opposite  parties 
may  know  on  what  grounds  the  right  to  the  receiver  is  claimed,  and 
that  they  may  know  what  they  have  to  meet  and  defend  against  to 
prevent  the  appointment,  and  the  pleadings  in  this  behalf  will  bind 
and  limit  the  inquiry.  It  will  not  do,  we  think,  to  dispense  with  all 
rules  of  practice  in  the  appointment  of  receivers,  any  more  than  in 


T^Blondheim  v.  Moore,  11  Md.  365.  "Wood  v.  First  National  Bank  of 

75  Hanna  v.  Hanna,  89  N.  C.  68.  Greenleaf,   41    Kans.   475 ;    Wilson   v. 

70  Heavilon    v.    Farmers*    Bank    of  Maddox,  40  W.  Va.  641,  33  S.  E.  R. 

Frankfort,  81  Ind.  249.  775. 
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any  other  class  of  legal  proceedings.  Tested,  as  it  may  be,  and  is 
in  this  case,  in  this  court  for  the  first  time,  the  complaint  will  not 
be  construed  by  any  harsh  and  technical  rule,  but  it  must  state 
generally  a  case  for  the  appointment  of  a  receiver,  else  it  cannot 
be  sustained."™ 

"  The  application  is  properly  made  on  written  motidh  or  petition, 
cither  as  a  part  of  the  complaint  or  cross-copiplaint,  or  as  a  distinct 
petition.  No  other  pleading  is  necessary  than  the  application  itself. 
The  application  for  the  appointment  of  a  receiver,  however,  as 
any  other  petition  or  complaint,  should  be  sufficient  in  itself,  and 
should,  therefore,  contain  the  allegations  necessary  to  show  why  the 
prayer  should  be  granted.  *  *  *  While,  however,  the  allega- 
ticms  in  the  application  for  a  receiver  may  be  supplemented  and 
enlarged  by  affidavits  and  oral  testimony,  yet  the  appointment  can- 
not be  sustained  if  the  allegations  fail  to  show  statutory  or  equi- 
table ground  on  which  it  may  stand."''* 

The  bill  or  application  must  state  facts  sufficient  to  show  cause 
for  the  appointment  of  a  receiver,^  and  should  be  verified.  The 
bill  may  be  used  and  serve  the  purpose  of  both  a  complaint  and  an 
application.  In  such  a  case  it  must  contain  all  allegations  essential 
to  the  appointment  of  a  receiver.®*  But  if  the  bill  does  not  contain 
averments  sufficient  to  warrant  the  appointment,  it  may  be  supple- 
mented by  a  separate  petition  or  application,  which  differs  from  a 
motion  for  a  receiver  in  that  the  latter  is  based  on  the  bill,  and 
moves  the  court  to  act  upon  it. 

Usually  the  practitioner  anticipates  the  remedy  by  appointment 
of  a  receiver  and  drafts  the  bill  so  that  it  contains  all  averments 
necessary  to  warrant  the  appointment ;  and  then  the  practice  is  to 
move  for  a  receiver,  the  motion  being  grounded  on  the  bill.^  But 
the  appointment  may  also  be  sought  by  separate  petition  or  appli- 
cation, filed  in  the  suit. 

If  a  bill  asks  for  no  final  relief,  it  is  beyond  the  power  of  the 
court  to  appoint  a  receiver,  even  though  such  receiver  could  obtain 
a  standing  in  another  state  where  litigation  is  pending.®'  On  ap- 
peal from  an  interlocutory  order  appointing  a  receiver  the  suffi- 
ciency of  the  facts  stated  in  the  complaint  to  constitute  a  cause  of 

"Order  of  Iron  Hall  v.  Baker,  134  82Hungerford    v.    Gushing,    8   Wis. 

Ind.  293.  320;  Nusbaum  V.  Stein,  12  Md.  315; 

'^  Sellers  v.  Stoffel,  139  Ind.  465,  39  Johns  v.  Johns,  23  Ga.  31 ;  Tibbals  v. 

N.  E  R.  52.  Sargeant,  14  N.  J.  £q.  449. 

*Cook  V.  East  Trenton  Pottery  Co.  ^^  Hutchison    v.     American     Palace 

SZ  N.  J.  Eq.  29.  30  Atl.  R.  534-  Car  Go.  104  Fed.  R.  18a. 

^  Bafldn  v.  Boyce,  104  Ind.  53. 
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action  cannot  be  urged,  as  the  complaint  is  still  pending  in  the 
trial  court  subject  to  amendment,  and  may,  on  application,  be 
supplemented  and  enlarged  by  affidavits  and  proofs.®*  On  appeal 
from  an  interlocutory  order  appointing  a  receiver  it  is  not  necessary 
to  inquire  into  the  sufficiency  of  the  complaint  as  the  foundation 
for  a  cause  •of  action.  It  is  enough  that  there  appear  sufficient 
grounds  for  the  appointment  from  the  verified  pleadings  and  affi- 
davits.®** The  petition  must  show  a  right  of  ultimate  recovery  in 
the  action.®® 

Section  115.  Where  the  Bill  Prays  for  a  Receiver  Without 
Notice  —  Insolvency. — A  bill  praying  for  a  receiver  without  notice 
to  the  party  whose  rights  are  to  be  affected,  should  set  forth  par- 
ticularly the  facts  and  circumstances  relied  upon  to  justify  an  ejr 
parte  exercise  of  this  extraordinary  power.®^  The  affidavit  of  a 
party  that  he  is  satisfied  of  the  necessity  of  such  a  proceeding  is 
not  sufficient.®® 

Although  mere  insolvency  is  not  a  sufficient  ground  to  warrant 
a  receivership,  it  is  frequently  urged  as  a  reason  for  invoking  the 
power  of  the  court  to  preserve  property  from  loss,  damage,  etc., 
and  the  application  must  not  only  show  the  plaintiff's  cause  of 
action,  but  also  that  a  recovery  is  at  least  probable,  and  that  his 
power  to  secure  the  benefit  of  a  recovery  will  be  either  totally  lost, 
or  seriously  impaired,  by  the  insolvency  of  the  defendant  if  a  re- 
ceiver be  not  appointed.®^ 

Section  1 16.  Bill  Against  a  Mortgagee —  In  a  petition  for  the  ap- 
pointment of  a  receiver  of  mortgaged  premises,  in  a  foreclosure 
suit,  the  complainant  must  state  that  the  premises  are  not  of  suffi- 
cient value  to  satisfy  his  debts  and  costs ;  and  that  the  mortgagor, 
or  other  person  who  is  personally  liable  for  the  payment  of  the 


W  Gray  v.  Oughton,  146  Ind.  285,  45 
N.  W.  R.  191.  It  has  been  held  error 
not  to  permit  the  plaintiff  in  a  pro- 
ceeding for  the  appointment  of  a  re- 
ceiver, whose  application  has  been 
granted,  to  amend  his  petition  after 
the  reversal  of  the  case  so  as  to  show 
a  cause  entitling  him  to  a  receiver; 
but  such  an  amended  petition  must 
not  only  show  the  plaintiff  was  origin- 
ally entitled  to  the  appointment  of  a 
receiver,  but  that  at  the  time  of  the 
amendment  he  is  entitled  to  the  prop- 


erty in  possession  of  the  receiver. 
Stoffel  V.  Sellers,  142  Ind.  301,  41  N. 
E.  R.  708. 

85  Goshen  Woolen  Mills  Co.  v.  City 
National  Bank,  150  Ind.  279,  49  N.  £. 

R.  154- 
8«Id. 

87  Fricker  v.  Peters  &  Calhoun  Co. 
21  Fla.  254. 

88Verplanck  v.  Mercantile  Ins.  Co. 
2  Paige,  438. 

8®  Gregory  v.  Gregory,  33  N.  Y. 
Super.  Ct.  (I  J.  &  S.)  I,  3^ 
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mortgage  debt,  is  irresponsible,  or  is  unable  to  pay  the  expected 
deficiency.  He  must,  also,  show  who  is  in  possession  of  the  mort- 
gaged premises;  because  a  receiver  can  only  be  appointed,  where 
the  person  in  possession  of  the  mortgaged  premises,  by  himself  or 
his  tenant,  is  a  party  to  the  suit.®^  In  an  action  against  a  mort- 
gagee in  possession  for  an  accounting,  a  receiver  will  not  be  ap- 
pointed unless  the  bill  alleges  that  he  refuses  to  account.®* 

Where  a  defendant  refused  possession  of  a  mill  and  machinery 
sold  at  sheriff's  sale,  a  bill  by  the  purchaser  showing  that  the 
machinery  \vould  deteriorate  if  neglected,  was  held  sufficient  to 
justify  the  court  in  appointing  a  receiver  for  the  property,  until  the 
purchaser  could  obtain  possession.®^ 

Section  117.  Of  the  Prayer  in  the  Bill — While  it  is  usual  and, 
in  fact,  good  practice  to  conclude  a  bill  with  a  prayer  for  the  ap- 
pointment of  a  receiver,  it  often  happens  that  the  remedy  becomes 
necessary  in  the  progress  of  proceedings  in  which  it  was  not  sought, 
or  contemplated,  at  the  time  of  their  inception,  and  the  court  will 
not,  therefore,  deny  relief  merely  because  such  a  prayer  is  wanting. 
It  acts  upon  the  case  as  made  upon  the  motion  for  a  receiver,  using, 
however,  the  bill  and  answer  to  assist  in  ascertaining  the  facts.  It 
is  not,  then,  necessary  that  a  specific  prayer  for  the  appointment  of 
a  receiver  should  be  inserted  in  the  bill  f^  and  a  receiver  may  be  ap- 
pointed at  a  final  hearing  in  a  proper  case,  even  though  there  be  no 
prayer  for  a-receiver  in  the  bill.®^ 

Under  a  prayer  for  general  relief  a  court  of  equity  may  grant  any 
relief  to  which  the  complainant  may  be  entitled  under  the  allega- 
tions of  the  bill;  Under  the  usual  code  provision  any  relief,  con- 
sistent with  the  issues  presented  by  the  petition,  may  be  granted, 
regardless  of  what  the  prayer  may  be,  or  whether  there  is,  in  fact, 


*Sca  Insurance  Co.  v.  Stebbins,  8 
Paige,  565. 

•^Ohnsorg  v.  Turner,  13  Mo.  App. 
533,  544,  affirmed,  87  Mo.  127. 

•^McFadden  v.  Nolan,  15  Phila. 
187. 

^Commercial  &  Savings  Bank  v. 
Corbett,  5  Sawyer,  172;  Bowman  v. 
Bell,  14  Sim.  392;  Wright  v.  Vernon, 
3  Drew.  112;  Henshaw  v.  Wells,  9 
Humph.  568;  Ladd  v.  Harvey,  21  N. 
H.  514;  Malcolm  v.  Montgomery,  2 
MoL  50a  Contra,  Augusta  Ice  Co.  v. 
Gray,  60  Ga.  344 


®*Osbome  v.  Harvey,  i  Y.  &  Coll. 
Ch.  116;  Merrill  v.  Elam,  2  Tenn. 
Ch.  513;  Bowman  v.  Bell,  14  Sim. 
392;  Sage  V.  Memphis  &  Little  Rock 
Railroad  Co.  125  U.  S.  361;  Clybum 
V.  Rejmolds,  9  S.  E.  R.  973;  Chicago 
&  South  Eastern  Railway  Co.  v.  St. 
Clair,  144  Ind.  371,  42  N.  E.  R. 
225;  Brinkman  v.  Ritzinger,  82  Ind. 
358 ;  Elk  Fork  Oil  &  Gas  Co.  v.  Foster, 
99  Fed.  R.  495,  39  C.  C.  A.  615;  Mc- 
Garrah  v.  Bank,  117  Ga.  556,  43  S.  E. 
R.  987. 
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any  prayer  at  all.  But  in  some  jurisdictions  it  has  been  declared 
that  a  court  is  without  authority  to  appoint  a  receiver  unless  a 
prayer  therefor  is  contained  in  the  petition.*^  One  court  has  de- 
clared it  to  be  "  elementary  law  that  a  receiver  should  not  be  ap- 
pointed except  upon  a  bill  or  petition  filed  praying  it."** 

Section  ii8.  Defects  in  the  Bill  are  not  Fatal  to  the  Applica- 
tion.—  Where  a  case  is  made  out  on  the  merits  for  the  appointment 
of  a  receiver,  the  court  will  not  refuse  to  appoint  one  on  the  ground 
of  formal  defects  in  the  petition,  which  can  be  cured  by  amend- 
ment.®'^   In  a  case,  therefore,  where  the  secretary  of  a  society  had 
absconded  with  a  large  part  of  the  funds,  and  persons  claiming*  a 
lien  on  those  funds  filed  a  bill  against  the  trustees  to  have   the 
remaining  funds  secured  by  the  court,  and  the  loss  made  good  by 
tlie  trustees,  and  made  out  against  the  trustees  a  prima  facie  case 
of  gross  negligence  as  to  the  custody  of  the  funds,  a  receiver  was 
appointed,  though  the  bill  was  open  to  objection  for  misjoinder  of 
plaintiffs,  multifariousness,  and  want  of  parties,  and  there  was  no 
allegation  of  insolvency,  or  of  an  intention  to  misapply  the  remain- 
ing funds.^ 

On  an  application  to  the  supreme  court  of  Alabama  for  a  prohibi- 
tion or  other  remedial  writ,  to  vacate  certain  orders  of  the  chancer)' 
court,  in  the  appointment  of  a  receiver,  and  the  imprisonment  of 
the  petitioner  for  contempt  of  court  in  refusing  to  pay  over  to  the 
receiver  certain  moneys  in  his  hands,  the  bill  will  not  be  examined 
and  construed  with  the  same  degree  of  strictness  as  to  technical 
accuracy,  as  on  demurrer,  if  it  show  that  the  court  had  jurisdiction 
of  the  parties  and  the  subject-matter;  although  defective  in  some 
matter  which  might  be  supplied  by  amendment,  it  will  be  deemed 
sufficient,  and  a  prohibition  will  not  be  awarded.®® 

The  court  will  interfere,  on  an  interlocutory  application  to  ap- 
point .a  receiver,  notwithstanding  grave  doubts  as  to  the  propriety 
of  the  frame  of  the  suit,  and  the  necessity  of  making  additional 
parties.^  It  has  been  held  that  a  receiver  may  be  appointed  if  the 
facts  show  the  necessity  for  the  relief,  the  proper  parties  being  be- 


^  Gillespie    v.    Green    C.    S.    &    L.  Ry.  Co.  21  Eng.  Law  &  Eq.  53 ;  Order 

Asso.  95  III.  App.  543-  o^  ^^on  Hall  v.  Baker,  134  Ind.  293. 

®^  Jordan  v.  Jordan,  121  Ala.  419,25  .  ®8  Evans  v.  Coventry,  31  Eng.  Law 

So.  R.  855.  &  Eq.  436,  5  DeG.  M.  &  G.  9". 

®'' Evans  v.  Coventry.  31  Eng.   Law  ^Ex  parte  Walker.  25  Ala.  81. 

&  Eq.  436.     See  also  Fripp  v.  Chard  1  Fripp  v.   Chard    Ry.  Co.   21    Eng. 

Law  &  Eq.  53. 
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fore  the  court,  although  the  application  was  for  an  injunction,  and 
not  for  the  appointment  of  a  receiver.* 

In  a  state  where  the  statute  provides  that  a  receiver  may  be  ap- 
pointed in  the  action,  etc.,  as  in  Kansas,  all  that  the  pleadings  need 
disclose  is  that  the  action  pending  is  one  of  a  class  in  which  the 
statute  provides  that  a  receiver  may  be  appointed,  and  an  averment 
that  there  is  danger  that  the  property  will  be  wasted  or  injured  be- 
fore the  answer,  or  before  trial,  is  entirely  unnecessary ;  the  showing 
of  the  necessity  for  a  receiver  need  not  be  in  the  petition,  since  a 
receivership  is  a  provisional  remedy  and  an  auxiliary  proceeding  — 
not  the  end  or  object  of  the  suit.* 


Section  119.  Defects  in  Bill  —  Effect  on  Motion  or  Application 
for  Receiver  —  Defects  in  Application. —  As  the  bill  may  be  used 
and  serve  the  purpose  of  both  a  petition  and  an  application  for 
the  appointment  of  a  receiver,*  if  it  be  used  as  the  application,  it 
must  contain  sufficient  averments  to  warrant  the  appointment.  But 
whether  the  appointment  be  sought  by  motion  on  the  bill  or  sepa- 
rate application  or  petition,  the  appointment  cannot  be  resisted 
because  of  defects  in  the  bill  affecting  the  merits  of  the  suit,  which 
may  be  remedied  by  amendment.^  The  motion  or  application  for 
a  receiver  may  be  resisted  for  the  reason  that  the  bill  discloses  that 
the  action  cannot  be  maintained,  and  that  the  plaintiff  will  ulti- 
mately be  defeated.  As  the  appointment  of  a  receiver  is  not  and 
cannot  be  the  sole  purpose  of  the  litigation,  but  is  only  provisional 
and  ancillary  thereto,  the  remedy  must  be  engrafted  on  an  action 
which,  on  the  face  of  the  bill,  is  well  founded  in  respect  to  all 
matters  not  subject  to  amendment.  Otherwise  the  appointment 
may  be  resisted  by  striking  directly  at  the  bill  by  demurrer  or 
motion.  If  the  court  has  not  power  to  grant  ultimate  relief,  it  will 
not  appoint  a  receiver.' 

The  application,  by  which  we  mean  a  pleading  additional  to  the 
bill,  must,  of  course,  contain  all  allegations  necessary  to  warrant  the 


*Whiuiey  v.  Buckman,  26  Cal.  447. 
See  section  143. 
^Hottenstein    v.    G>nrad,    9    Kans. 

435. 

*Scc  section  114. 

*  Order  of  Iron  Hall  v.  Baker,  134 
Ind  293;  section  139.  "Ordinarily," 
it  has  been  said,  "  the  sufficiency  of  a 
complaint  in  an  action  in  which  a  re- 
ceiver is  applied  for,  cannot  be  tested 


by  demurrer,  or  otherwise,  at  the  time 
6i  application  or  motion.  *  *  * 
Pleadings  and  demurrers  are  not  rele-  f 
vant  to  such  an  application."  Bullcin 
V.  Boyce,  104  Ind.  53.  This  assertion 
is  correct  only  as  to  matters  in  the 
complaint  that  are  answerable. 

« People  ex  rel.  v.  Weigley  (III.),  49 
N.  E.  R.  300. 
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appointment  of  a  receiver.  If  it  does  not  it  may  be  attacked  at 
the  hearing  because  of  insufficiency.''  If  the  bill  be  imperfectly 
verified  the  deficiency  may  be  supplied  at  the  hearing  by  new  affi- 
davit to  the  petition,  or  by  the  affidavits  of  persons  other  than  the 
plaintiff.^ 

III. 
Of  the  Notice  and  Ex  Parte  Applications  —  at  Chambers. 

Section  120.  The  Application  at  Chambers. —  For  many  pur- 
poses a  court  of  equity  is  always  open,  and  the  authority  of  the 
judge  at  chambers  is  the  authority  of  the  court  itself.®  Of  these 
purposes  are  the  granting  of  the  provisional  writ  of  injunction  and 
the  appointment  of  receivers,  powers  which  may  be  exercised  by 
courts  of  equity  in  vacation.*^ 

Where  a  statute  authorized  the  appointment  of  a  receiver  under 
certain  conditions  by  the  "  court/'  it  was  held  that  the  statute 
meant  the  court  in  term  time,  and  that  the  judge  could  not  make 
the  appointment  in  vacation  at  chambers.*^ 

Section  121.  Of  Notice  of  the  Application  —  Necessity  of  Ap- 
pointment without  Notice  —  Exception  to  the  Rule  Requiring 
Notice. —  There  is  no  principle  of  the  law  of  receivership  of  greater 
wisdom  and  piore  firmly  established  than  that  requiring  notice  to 
be  given  to  the  defendant  of  the  application  for  the  appointment 
of  a  receiver  to  wrest  from  him  the  possession  of  his  property." 


^Section   114. 

®  Martin  v.  Burgwjm,  88  Ga.  78,  13 
S.  E.  R.  958. 

»  Caldwell,  C.  J.,  in  Walters  v.  An- 
glo-American Mortgage  &  Trust  Co. 
50  Fed.  R.  316. 

10  State  ex  rel.  Merriani  v.  Ross, 
122  Mo.  435,  25  S.  W.  R.  947,  23  L.  R. 
A.  534;  Parker,  in  re,  L.  R.  12  Ch.  D. 
293;  Pelzer  v.  Hughes,  27  S.  C.  408, 
3  S.  E.  R.  781. 

11  Newman   v.    Hammond,   46   Ind. 

119. 

12  Ruffner  v.  Mairs,  38  W.  Va.  65s. 
citing  and  approving  text;  Frenden- 
hcin  V.  Rohr,  87  Va.  764,  I3  S.  E.  R. 
193,  265 ;  LeGrand  v.  O'Neil,  2  Ir.  Ch. 
(N.  S.)  569;  Moyers  v.  Conier,  22  Fla. 
422;  State  ex  rel.  Brittin  v.  City  of 


New  Orleans,  43  La.  Ann.  829 ;  Gilbert 
V.  Block,  51  III.  App.  516;  Johns  v. 
Johns,  23  Ga.  31;  Nusbaum  v.  Stein, 
12  Md.  315;  Mays  v.  Rose,  i  Freem. 
(Miss.)  703;  Tibbals  v.  Sargeant,  14 
N.  J.  Eq.  449;  Cleveland,  Columbus, 
etc.,  R.  R.  Co.  V.  Jewett,  37  Ohio  St 
649;  Verplanck  v.  Mercantile  Insur- 
ance Co.  2  Paige,  438 ;  Sanford  v.  Sin- 
clair, 8  Paige,  373;  People  v.  Albany 
&  Susquehanna  R.  R.  Co.  7  Abb. 
Pr.  (N.  S.)  26s,  55  Barb.  34,  38 
How.  Pr.  228,  I  Lans.  308;  Devoc  v. 
Ithaca  &  Owego  R.  R.  Co.  5  Paige,  521 ; 
Van  Rensselaer  v.  Morris,  i  Paige, 
i;  Field  v.  Ripley,  20  How.  Pr.  26; 
Gibson  v.  Martin,  8  Paige,  481 ;  Mc- 
Carthy V.  Peake,  9  Abb.  Pr.  164, 
18  How.  Pr.  138;  French  v.  Gifford, 
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But  the  appointment  of  a  receiver  without  notice  is,  never  of  itself, 
more  than  any  irregularity  —  not  void,  unless  in  violation  of  a 
statute/*  unless  the  court  has  not  jurisdiction  of  either  the  subject- 
matter  of  the  suit  or  the  parties."  The  rule  requiring  notice  is 
attended  with  no  difficulty,  either  as  to  its  understanding  or  appli- 
cation. 

But  the  rule  has  an  exception ;  for  it  is  not  under  all  conditions 
possible  to  g^ve  notice  or  safe  for  the  applicant  to  await  the  lapse 
of  time  necessary  for  the  service  of  notice.  It  is  the  exception  to 
the  rule  that  is  confusing,  and  if  it  be  properly  understood  the 
whole  subject  of  notice  will  be  lucid.  A  consideration  of  the  ju- 
dicial announcements  upon  the  question  will  sufficiently  present  and 
explain  it. 

**  It  should  be  a  very  strong  case,"  says  the  supreme  court  of 
Alabama,  "  substantiated  by  strong  affidavit  or  affidavits  of  fact 
and  urgency,  to  justify  the  appointment  of  a  receiver  and  the  dis- 
possession of  the  owner  of  his  presumptive  right  to  control  his 
own  property,  with  no  bond  to  compensate  him  for  its  wrongful 
seizure."**    "  It  is  of  the  very  essence  of  a  motion  for  the  appoint- 


30  Iowa,  148;  Bisson  v.  Curry,  35 
Iowa,  72;  Howe  V.  Jones,  57  Iowa, 
13a  By  statute  in  Iowa  a  receiver 
may  be  appointed  in  an  action  at  law 
before  notice.  Jones  v.  Graves,  20 
Iowa,  596;  Maynard  v.  Railey,  2  Nev. 
313;  Hatton  V.  Lockridge,  27  W.  Va. 
428;  Fricker  v.  Peters  &  Calhoun  Co. 
21  Fla.  254;  Blondheim  v.  Moore,  11 
Md.  365;  Triebert  v.  Burgess,  11  Md. 
452;  Voshcll  V.  Hynson,  26  Md.  83; 
Crowder  v.  Moone,  52  Ala.  220; 
Whitehead  v.  Wooten,  43  Miss.  523; 
Rogers  v.  Dougherty,  20  Ga.  271; 
Caillard  v.  Caillard,  25  Beav.  512; 
Buxton  V.  Monkhouse,  Coop.  (temp. 
Eldon),  41 ;  Lucas  v.  Harris,  56  L.  J. 
<Q.  B.  D.)  15  (1886);  Bristow  v. 
House  Building  Co.  91  Va.  18,  20  S.  E. 
R.  947;  Buckley  v.  Baldwin,  69  Miss. 
804,  13  So.  R.  851. 

"Neeves  v.  Boos,  86  Wis.  313,  56 
N.  W.  R.  909.  In  People  ex  rel.  v. 
Judge  of  St.  Clair  County,  31  Mich. 
456,  it  was  declared  that  the  appoint- 
ment, ex  parte,  of  a  receiver  to  man- 


age the  corporate  business  was  void 
because  beyond  the  power  of  the  court. 
But  the  assertion  will,  on  examining 
the  opinion,  be  found  to  be  based  not 
on  the  want  of  notice,  but  on  the  ab- 
sence of  inherent  power  in  a  court  of 
equity  to  appoint  a  receiver  of  a  cor- 
poration because  of  insolvency.  See 
section  131. 

1*  Sec  section   131. 

^  Doilins  V.  Lindsey,  89  Ala.  217.  7 
So.  R.  234.  "  It  is  only  in  the  most 
urgent  cases  that  a  receiver  should  be 
appointed  without  notice."  Little 
Warrior  Coal  Co.  v.  Hooper,  105  Ala. 
66s,  17  So.  R.  118.  "The  facts  which 
justify  the  appointment  of  a  receiver 
without  notice  to  the  party  whose  pos- 
session is  disturbed,  are  exceptional  at 
best.  Nothing  but  the  plainest  show- 
ing of  an  imperative  necessity  for  such 
an  order,  to  prevent  a  failure  of  jus- 
tice, should  move  a  court  to  grant  a 
motion  to  that  end,  though  there  is  no 
hard  and  fast  rule,  that  one  can  give, 
prescribing    when     the     discretionary 
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ment  of  a  receiver  *  *  *  that  notice  shall  be  g^ven  to  the  de- 
fendant of  the  time  and  place  of  the  application;  and  it  is  only 
in  an  extreme  case,  such  that  the  exigency  of  the  case  would  be 
fatal,  that  a  receiver  can  be  justly  appointed  *  *  *  without 
reasonable  notice  to  the  defendant."*® 

In  a  foreclosure  proceeding  this  was  said  upon  the  question   of 
notice  of  the  application  for  a  receiver:    "The  general  rule  is   to 
proceed  only  after  notice,  but  this  rule  is  not  infallible  so  as  to  pre- 
vent the  court  from  proceeding  in  cases  where  it  is  impracticable 
to  give  legal  notice  —  as  in  the  case  of  absconding  or  non-resident 
defendants;  but,  subject  to  proper  limitations  the  court  may    in 
such  case  proceed  without  notice,  and  leave  the  party  to  move  to 
vacate  the  order  if  he  chooses  to  come  in  and  submit  to  the  juris- 
diction of  the  court."" 

The  decision  of  the  supreme  court  of  Ohio,  reversing  the  order 
appointing  a  receiver  of  the  Cincinnati,  Hamilton  and  Dayton  Rail- 
road Company  without  notice,  is  refreshing  and  commendable  in 
these  days  when  courts  are  so  much  inclined  to  seize  the  property 
of  corporations,  and  particularly  of  railroad  companies,  and  in  cases, 
too,  when  with  notice,  the  application  should  not  be  granted.  But 
the  wrong  is  two-fold,  when,  without  notice,  a  court  grants  this  ex- 
traordinary remedy  of  such  harsh  and  drastic  nature.  "  There  was 
no  obstacle,"  said  the  court,  "  to  giving  notice  to  the  company  be- 
fore acting  on  the  appointment  of  a  receiver.  No  fraud  or  insol- 
vency was  charged  against  any  of  the  parties ;  nor  that  the  property 
of  the  company  was  in  danger  of  removal  beyond  the  jurisdiction 


power  to  make  such  an  order  may  or 
may  not  be  used."  St.  Louis,  Ken- 
nett  &  Southern  Railroad  Co.  v.  Wear, 
135  Mo.  230,  36  S.  W.  R.  357.  In  this 
case  failure  to  give  notice  was  criti- 
cised as  not  justified  on  the  showing 
that  it  would  cause  the  officers  of  a 
railroad  company  to  spirit  away  the 
books  and  resort  to  tricks  to  defeat 
the  purpose  of  the  appointment 

i^Fredenheim  v.  Rohr,  87  Va.  764, 
lA  S.  E.  R.  193,  266. 
•^  17  Haugan  v.  Netland,  51  Minn.  .<;«;2, 
S^  N.  W.  R.  873.  Where  a  mortgagee 
became  the  purchaser  at  sale  under  the 
mortgage,  and  having  brought  action 
in  ejectment  to  recover  possession  of 
the  land,  held  he  was  entitled  to  an 


injunction  to  prevent  the  mortgagor 
and  the  person  holding  under  him 
from  fraudulently  disposing  of  the 
crops,  and  for  a  receiver  to  take  pos- 
sion,  gather  and  hold  the  crops;  it  be- 
ing alleged  that  the  land  was  not 
worth  the  amount  of  the  mortgage 
debt,  defendants  were  insolvent,  and 
that  they  had  removed  and  disposed  of 
part  of  the  crops;  and  that  in  such 
case  receiver  could  be  appointed  with- 
out notice,  receiver  being  required  to 
execute  a  proper  bond.  A  code  pro- 
vision authorized  dispensing  with  no- 
tice on  good  reason  shown  the  chan- 
cellor. Hendrix  v.  American  Free- 
hold Land  Mortgage  Co.  95  Ala.  313, 
II  So.  R.  213. 
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of  the  court,  or  of  otherwise  being  leased.  The  controversy  was 
solely  as  to  the  fact  of  the  attempted  consolidation.  Under  these 
circumstances  of  the  case,  the  appointment  of  a  receiver  was  an  un- 
warranted exercise  of  judicial  power,  which  it  is  the  duty  of  this 
court  to  reverse  and  set  aside."^® 

The  supreme  court  of  West  Virginia,  has  declared  "  it  to  be  the 
better  practice,  and  the  one  supported  by  the  best  authorities  on  the 
subject,  to  require  notice  to  be  given  to  the  defendant  before  pass- 
ing upon  the  application,  unless  it  be  in  cases  of  great  emergency 
and  imperative  necessity."^®  Where  the  defendants  were  insolvent 
and  disposing  of  the  property  in  which  the  plaintiff  claimed  an 
equal  interest,  and  were  collecting  and  appropriating  the  proceeds 
of  the  sales,  the  appointment  of  a  receiver  without  notice  was 
declared  to  be  justified.^  But  mere  insolvency,  without  disposition 
of  the  property,  is  not  cause  for  the  appointment  of  a  receiver  with- 
out notice,  which  is  only  justified,  said  the  court,  "  in  a  strong  case 
of  emergency  and  peril  well  fortified  by  affidavits."^ 

To  justify  the  appointment  of  a  receiver  without  notice  to  the 
q)posite  party  the  particular  facts  and  circtunstances  rendering  such 
a  course  proper  should  be  set  forth  in  the  petition.  The  belief  of 
plaintiff  that  if  defendants  were  notified  the  books,  records  and 
papers  of  the  bank  would  be  falsified  or  spirited  away,  was  held  not 
sufficient.^ 

A  receiver  may  be  properly  appointed  without  notice  where  the 
defendant  has  withdrawn  from  the  jurisdiction  of  the  court  to  pre- 
vent the  service  of  process  on  him,  and  where  such  appointment  is 
necessary  to  prevent  the  property  of  an  absentee  being  wasted  or 
moved  beyond  the  court's  jurisdiction.^ 

If  the  application  for  a  receiver  be  by  way  of  a  motion  in  term 
time  in  a  pending  suit,  it  has  been  said  that  no  notice  thereof  is  re- 
quired.**   This  presumably  because  the  filing  and  docketing  of  the 


"Cincinnati,  Hamilton  &  Dayton 
Railroad  Co.  v.  Jcwctt,  37  Ohio  St. 
649.  The  quotation  given  does  not 
state  all  the  essential  facts  warranting 
the  appointment  of  a  receiver  without 
notice. 

WRuffner  v.  Mairs,  38  W.  Va.  655; 
Bristow  v.  Home  Building  Co.  91  Va. 
18,  20  S.  E.  R.  947;  Buckley  v.  Bald- 
win, 69  Miss.  804,  13  So.  R.  851 ;  Ash- 
nrst  V.  Lehman,  86  Ala.  370,  5  So.  R. 
451 :  Webb  v.  Allen  40  S.  W.  R.  342, 
15  Tex.  Civ.  App.  605 ;  Kanawha  Coal 


Co.  V.  Ballard  &  Welch  Coal  Co.  43 
W.  Va.  721,  29  S.  E.  R.  514;  North 
Am.  Land  &  Timber  Co.  v.  Watkins, 
109  Fed.  R.  loi,  43  C.  C.  A.  354. 

20  Sims  V.  Adams,  78  Ala.  375. 

21  Thompson  v.  Tower  Manufactur- 
ing Co.  87  Ala.  733,  6  So.  R.  928. 

28  French  v.  Gifford,  30  Iowa,  148. 
Facts,  not  conclusions,  must  be  stated. 
Nusbaum  v.  Locke,  53  111.  App.  242. 

28  Sanford  v.  Sinclair,  8  Paige,  373. 

2*0gden  v.  Choffant,  32  W.  Va. 
559,  9  S.  E.  R.  879. 
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motion  is  presumed  to  give  notice  of  its  contents  to  the  parti 
This  statement  is  not  to  be  taken  to  justify  the  appointment  of  a 
receiver  immediately  on  the  filing  of  the  motion,  and  the  better 
practice  is  that  special  notice  of  the  motion  should  be  given. 

To  justify  the  appointment  of  a  receiver  without  notice  there 
must  be  a  strong  case  of  pressing  emergency  rendering  immediate 
interference  necessary  before  there  is  time  to  give  notice :  or  it  must 
be  shown  that  notice  will  jeopardize  the  delivery  of  the  property  to 
which  the  receivership  is  to  be  extended.** 

It  has  been  said :  "  Where  an  injunction  is  ample  to  protect  prop- 
erty until  a  motion  can  be  macje  for  a  receiver,  it  is  manifestly  im- 
proper to  deprive  a  party  of  possession  without  notice.  *  *  * 
It  is  doubtless  true  that  receivers  are  sometimes  —  though  very 
rarely  —  appointed  ex  parte.  *  *  *  To  justify  such  a  sum- 
mary proceeding  the  facts  and  circumstances  must  create  a  very 
grave  exigency;  and,  above  all,  the  application  must  be  of  such  a 
strong  and  convincing  nature  that  the  court  is  reasonably  certain  to 
decide  the  case  finally  in  favor  of  the  applicant."^ 

In  a  proceeding  based  on  statute  which  requires  notice  to  be 
given  of  the  appointment  of  a  receiver,  except  where  the  court  or 
judge  is  satisfied  that  the  defendant  could  not,  with  reasonable  dili- 
gence, be  found  in  the  state,  want  of  notice  is  fatal  to  the  appoint- 
ment, when  the  exception  is  not  filled.^ 

The  following  quotation  from  an  opinion  of  the  supreme  court  of 
Alabama  speaks  correctly  and  clearly  upon  the  topic  under  con- 
sideration: "As  receivers  are  ordinarily  appointed  without  requir- 
ing of  the  applicant  bond  indemnifying  the  other  party  against 
damages  which  may  be  caused  by  a  wrongful  appointment,  the  ut- 
most care  and  circumspection  should  be  observed  in  administering 
this  extraordinary  remedy.  The  court  should  ever  be  reluctant  to 
summarily  take  property  from  the  possession  of  a  defendant  claim- 
ing right  or  title  thereto,  and  putting  it  into  the  control  and  man- 
agement of  an  appointee  of  the  court,  without  affording  the  claim- 
ant and  possessor  opportunity  to  be  heard  in  opposition.  *  *  * 
The  exceptional  cases  are,  when  the  defendant  is  beyond  the  juris- 
diction of  the  court,  or  cannot  be  found,  or  when  some  urgent 
emergency  is  shown  rendering  interference,  before  there  is  time  to 
give  notice,  necessary  to  prevent  waste,  destruction  or  loss;  or 

^  Bank     of     Florence     v.     United  ^  Grandin  v.  La  Bar,  50  N.  W.  R. 

States  Savings  &  Loan  Co.  104  Ala.      151. 
294,  16  So.  R.  no.  27  Grau  v.  Curtiss,  23  N.  Y. 'S.  321. 
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when  notice  itself  will  jeopardize  the  delivery  of  the  property  over 
which  the  receivership  is  extended,  in  obedience  to  the  order  of  the 
court.  *  ♦  ♦  A  cnere  suspicion,  opinion  or  belief  that  defend- 
ants may  spirit  away  the  effects,  and  place  them  beyond  the  power 
of  the  court  to  compel  delivery,"  does  not  excuse  notice.^ 

The  preceding  judicial  utterances  clearly  define  the  circumstances 
under  which  the  appointment  of  a  receiver  may  be  properly  made 
without  notice  to  the  defendant.  Every  inclination  and  tendency 
should  be  against  granting  the  harsh  remedy  on  an  ex  parte  applica- 
tion, which  should  be  denied,  except  in  cases  of  absolute  and  im- 
perious necessity,  when,  to  refuse  the  application,  would  inevitably 
and  certainly  result  in  damage  to  the  applicant. 

Section  122.  Notice  not  Necessary  in  Certain  Cases. — It  has 
been  held  that  a  defendant  who  is  in  contempt,  although  he  may 
have  appeared  in  the  action,  is  not  entitled  to  notice  of  motion  for 
a  receiver,^  and  that  when  counsel  for  the  opposition  are  present 
in  court  and  resist  the  motion  for  a  receiver,  it  will  be  presumed 
that  sufficient  notice  of  the  application  has  been  given.*^  So  where 
a  defendant  filed  an  affidavit  in  reply  to  the  plaintiff's  affidavits  in 
support  of  his  motion,  it  was  looked  upon  as  an  entry  of  appear- 
ance for  the  purposes  of  the  motion.*^ 

A  motion  for  the  appointment  of  a  receiver  to  take  control  of 
the  assets  and  wind  up  the  affairs  of  a  bank,  will  be  denied  as  irregu- 
lar, if  it  appear  that  the  order  to  show  cause  against  the  appoint- 
ment was  served  before  the  action  was  commenced.^  But  where  a 
judgment  debtor,  by  an  order  to  show  cause,  moved  to  vacate  an 
order  appointing  a  receiver  in  supplementary  proceedings,  on  the 
ground  that  no  personal  notice  had  J)een  given  him  of  the  applica- 
tion for  such  appointment,  and  the  plaintiff  thereupon  served  a 
notice  that,  in  the  event  of  the  vacating  of  the  original  order  on 
the  hearing  of  the  motion,  a  motion  would  be  made  on  behalf  of 
the  plaintiff  for  the  appointment  of  a  receiver,  it  was  held  that  the 
counter-notice  was  proper  and  the  appointment  of  a  second  receiver, 
upon  vacating  the  appointment  of  the  first,  was  authorized.** 

»Morite  V.  Miller,  87  Ala.  331,  6  82.    But  see  Mead  v.  Norris,  21  Wis. 

Sa  R.  26$^    It  has  been  said  that  be-  310. 

caose  some  of  the  parties  in  interest  ^McLean  v.   La   Fayette   Bank,   3 

were  not  before  the  court,  and  others  McLean,  503. 

had  no  notice  of  the  application,  was  *i  Vann  v.  Barnett,  2  Bro.  C.  C.  158. 

not  a  valid  objection  to  the  appoint-  ^  Kattenstroth  v.  The  Astor  Bank, 

ment    Micou  v.  Moses,  72  Ala.  440,  2  Duer  (N.  Y.),  632. 

442.  WQark  v.  Clark,  11  Abb.  N.  C.  333 

•Fitzpatrick  v.  Hawkshaw,  i  Hog.  (New  York  City  Ct  1882). 
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Section  123.  Of  the  Circumstances  Generally  Under  Which 
tice   Will   be   Dispensed    With — The   exceptional    circumstances 
under  which  notice  of  the  motion,  or  other  form  of  application,    for 
the  appointment  of  a  receiver  will  be  dispensed  with,  and  an    cjtr 
parte  proceeding  allowed,  are  confined  principally  to  such  emerg*en- 
cies  as  require  the  immediate  action  of  the  court  in  order  to  thwart 
efforts  to  commit  fraud  or  to  preserve  the  property  in  controversy 
from  threatened,  impending  and  irreparable  loss  or  damage ;    to 
cases  where  from  the  peculiar  situation  or  attitude  of  the  defend- 
ants or  parties  interested  in  the  property,  it  is  impossible  to  give 
the  notice  or  is  inadvisable  to  allow  the  time  requisite  to  give  no- 
tice to  elapse  before  the  relief  can  be  granted,  or  where  there  is  dan- 
ger of  injury  being  done  to  the  property  by  the  defendants  or  others, 
if  they  have  knowledge  of  the  application ;  and  to  cases  where  the 
defendants,  or  interested    parties,    have    absconded,  or  otherwise 
evade  the  process  of  the  court.^ 


Section  124.  General  Statements  Up^n  the  Subject  of  Notice 
by  the  Courts.^^ — The  exceptional  cases  in  which  courts  will  depart 
from  their  general  rule  of  requiring  notice  of  the  application  to  be 
given  to  the  parties  in  interest,  as  above  collected  in  a  general  way, 
have  been  stated  by  the  courts  as  follows : 

A  motion  to  appoint  a  receiver  will  not  be  entertained  unless 
notice  has  been  given  to  the  defendant,  if  practicable,^®  and  the  ap- 
pointment will  not  be  made  without  notice  save  in  case  of  irrepar- 
able impending  injury.^''  A  receiver  will  not  be  appointed  without 
notice  to  the  defendant  before  thd  time  for  his  appearance  has 
expired,  unless  he  has  withdrawn  himself  from  the  jurisdiction,  or 
the  property  be  in  danger  of  being  lost,  or  some  other  special  cir- 
cumstances exist  making  an  immediate  appointment  of  a  receiver 
necessary.^  A  receiver  may  be  appointed  without  notice  to  the 
defendant  where  there  is  danger  of  serious  loss  from  delay,  if  the 
defendant  be  out  of  the  state,  and  have  no  residence  or  place  of 


w  Rogers  V.  Southern  Pine  Lumber 
Co.  21  Tex.  Civ.  App.  48,  51  S.  W.  R. 
26;  Cabaniss  v.  Reco  Mining  Co.  116 
Fed.  R.  318;  Craven-Steele  Mfg.  Co. 
V.  Whitman-Barnes  Mfg.   Co.  62  III. 

App.  313. 

^  This  section  cited  and  approved  in 
Ruffner  v.  Mairs,  38  W.  Va.  655. 

WMays  V.  Rose,  i  Frcem.  (Miss.) 
7Q3. 


8*^  Johns  v.  Johns,  23  Ga.  31;  Cleve- 
land, Columbus,  etc.,  R.  R.  Co.  v. 
Jewett,  37  Ohio  St.  649. 

^Sanford  v.  Sinclair,  8  Paige,  373; 
Gibson  v.  Martin,  8  Paige,  481;  Field 
V.  Ripley,  20  How.  Pr.  ?6;  McCarthy 
v.  Peake,  9  Abb.  Pr.  164,  18  How. 
Pr.   13a 
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business  where  a  subpoena  can  be  served,  saving  to  the  defendant 
the  right  to  apply  for  relief  against  the  order  on  showing  sufficient 
cause  *  It  seems  that  a  receiver  should  not  be  appointed  ex  parte, 
except  in  cases  where  it  is  clearly  shown  that  the  delay  resulting 
from  giving  notice  would  defeat  the  rights  of  the  complainant,  or 
result  in  great  injury  to  him.^  A  receiver  should  not  be  appointed 
without  notice  to  the  party  whose  property  is  to  be  affected,  except 
in  cases  of  the  gravest  emergency  demanding  the  immediate  inter- 
ference of  the  court  for  the  prevention  of  irreparable  injury.*^  An 
order  for  a  receiver  ought  not  to  be  made  on  an  ex  parte  applica- 
tion, even  after  judgment,  except  in  cases  of  emergency.*^ 

The  insolvency  of  a  railroad  company  and  default  in  the  pay- 
ment of  interest  on  its  mortgage  bonds  do  not,  of  themselves,' 
authorize  the  appointment  of  a  receiver  without  notice.  Unless  the 
necessity  be  of  the  most  urgent  character,  the  court  will  not  appoint 
a  receiver  until  the  defendant  has  first  had  an  opportunity  to 
respond  to  the  application.**  A  receiver  of  a  corporation  is  properly 
appointed  without  notice^  when  its  officers  cannot  be  found  for 
service.**  Where  the  property,  both  tangible,  and  intangible,  is  of 
a  kind  easily  put  out  of  reach,  a  receiver  may  be  appointed  without 
notice.**  The  question  of  appointing  a  receiver  to  take  charge  and 
wind  up  the  business  of  a  person  or  corporation^  is  too  important 
and  serious  a  matter  to  be  attempted  by  any  court  without  notice 
to  the  parties  interested,  unless  the  facts  are  so  clearly  emergent  as 
to  imperil  the  property  or  estate  involved.  The  circumstances 
showing  immediate  danger  of  peril  should  be  clear  and  conclusive 
to  authorize  the  court  to  appoint  a  receiver  without  notice.**  In  the 
case  last  cited  it  was  declared  that  the  record  showed  that  the 
lower  court  had  disposed  of  the  case  in  an  "  inconsiderate,  hasty, 
arbitrary  and  most  injudicious  manner."  The  broad  announce- 
ment has  been  made  in  Louisiana  that  there  is  no  authority  for  the 
appointment  of  a  receiver  in  a  pending*  suit  without  notice  to  the 
defendant.*'^     "A  grave  exigency  should  exist  to  warrant  a  court's 

*Van     Rensselaer    v.     Morris,     i  **  Lindgren-Mahan     Chemical     FJre 

Paige,  I.  Engine  Co.  v.  Revere  Rubber  Co.  70 

*>Maynard  v.  Railey,  2  Nev.  313.  III.  App.  379. 

^^  Frickers  v.  Peters  &  Calhoun  Co.         ^  Moore    Furniture    Co.    v.    Pruss- 

2t  Fla.  254.  ing,  71   111.  App.  666. 

**  Lucas  V.  Harris,  56  L.  J.  (Q.  B.  ^  State  ex  rel.  v.  District  Court.  20 

D.)  IS  (1886).  Mont.  284,  5*  Pac.  R.  852. 

^  Merriam  v.   St  Louis,  C.  G.  Ft         ^"^  Mestier   v.    Chevallier    Pavement 

S.  R.  Co.  136  Mo.  14s,  36  S.  W.  R.  Co.,  51  La.  Ann.  142,  24  So.  R.  799. 
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resorting  to  this  extraordinary  remedy;  and  we  would  be  exceed- 
ingly reluctant  to  give  sanction  to  a  rule  which  would  permit  the 
summary  taking  of  property  from  the  possession  of  a  defendant 
and  putting  it  in  the  custody  of  another  without  notice  and   an 
opportunity  for  hearing.     Notice  is  the  rule,  and  it  should  always 
be  required  except  in  cases  of  pressing  emergency,  where    it    is 
made  to  appear  that  immediate  interference  is  necessary  to  prevent 
property  from  being  wasted,  destroyed  or  lost,  or  where  the  giving" 
of  notice  will  imperil  the  delivery  of  the  property  over  which  the 
receiver  is  sought;  and  in  such  cases  the  order  should  be  made 
returnable  within  a  reasonable  time."*®     The  rule  of  practice  re- 
quiring notice  is  not  a  matter  of  discretion  with  the  court,  but  an 
inflexible  rule  which  the  courts  are  not  at  liberty  to  disregard.** 
Unless  the  emergency  is  so  great  and  loss  to  the  applicant   so 
imminent  as  to  warrant  proceeding  without  notice,  the  court  ought 
always  require  notice  to  be  given.     "  It  is  not  enough  to  say,"  said 
the  court,  "  that  the  facts  stated  show  that  the  plaintiff  would  be 
entitled  to  such  appointment  upon  notice,  and  that  after  a  review 
of  the  situation  a  trial  court  has  decided  to  allow  the  appointment 
to  stand.     Upon  the  petition  presented  the  plaintiff  was  not  en- 
titled to  the  relief  sought  except  upon  notice.     That  he  failed  to 
give,  and  the  order  appointing  a  receiver  was  improvidently  made, 
and  should  have  been  set  aside. "^     It  is  an  usurpation  of  power  for 
a  court  to  appoint  a  receiver  without  notice  to  the  adverse  party. 
A  court  must  not  assume  that  the  defendant  will  be  unable  to  show 
a  sufficient  reason  why  a  receiver  should  not  be  appointed.     It  is  the 
duty  of  the  courts  rather  to  restrict  than  to  extend  the  growing 
tendency  to  appoint  receivers  as  a  matter  of  course.**^ 


Section  125.  Notice  is  Not  Required  when  it  Cannot  be  Given. — 

If  a  defendant  have  absconded  for  the  purpose  of  avoiding  service 
of  process,  the  application  will  be  entertained  without  notice,  service 


*8Colc  V.   Price,  22  Wash.   18,  60 

Pac  R.  153- 
^  English  V.  People,  90  111.  App.  54- 
WDavelaar    v.    Schneck,    110    Wis. 
470,  86  N.  W.  R.  185. 

•*Larscn  v.  Winder,  44  Pac.  R.  123. 
If  the  appointment  of  a  receiver  is 
prayed  for  as  final  relief  no  other  no- 
tice is  required  than  that  of  the  sum- 
mons to  the  defendant,  but  in  such 
case  the  ai^ointment  must  be  made 


in  open  court  and  not  in  chambers,  as 
there  is  no  showing  as  required  by 
statutes  that  cause  exists  for  the  ap- 
pointment of  a  receiver  without  notice. 
Winchester  Elec.  Light  Co.  v.  Gordon, 
143  Ind.  681,  42  N.  R  R.  914.  A  party 
in  default  of  an  appearance  is  not  en- 
titled to  notice  of  an  application  for 
the  appointment  of  a  receiver.  Arm- 
strong V.  Douglas  Park  Building  Asso. 
60  111.  App.  318. 
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of  process  or  entry  of  appearance.*^  On  the  other  hand  if  it  does 
not  SippedLT  that  defendant  left  the  country  to  avoid  service  of 
process,  and  no  other  sufficient  cause  is  shown,  an  ex  parte  appHca- 
tion  will  be  refused.^  If  the  defendant  has  left  the  state  and  there 
is  no  prospect  of  his  speedy  return,  and  no  one  is  authorized  to  rep- 
resent him,  and  there  is  a  necessity  for  immediate  action,  *the  ap- 
plication may  be  made  without  notice."  And  so  also  where  he  is 
out  of  the  jurisdiction  of  the  court,  or  cannot  be  found,  and  the 
immediate  interference  of  the  court  is  necessary  to  prevent  the  de- 
struction or  loss  of  property.*"^  And  where  a  receiver  was  appointed 
upon  a  bill  filed  in  the  court  of  chancery  in  New  Jersey  against  a 
bank,  and  subpoena  ad  respondendum  was  returned  by  the  officer  not 
served,  with  his  affidavit  that  he  could  not  find  any  officer  of  the 
bank  in  his  county,  it  was  held,  in  an  action  brought  by  the  receiver 
in  New  York,  that  the  appointment  was  valid  because  the  return 
and  affidavit  left  the  court  at  liberty  to  appoint  a  receiver  without 
notice  to  the  bank.**  Where  an  absent  defendant  has  been  adver- 
tised to  appear  within  a  certain  time,  an  order  for  the  appointment 
of  a  receiver,  obtained  by  the  plaintiff  ex  parte,  before  the  expira- 
tion of  the  time  limited  for  the  defendant's  appearance,  is  irregular, 
except  under  special  circumstances.*^ 

Section  126.  Notice  to  a  Non-Resident  Defendant  is  Not  Neces- 
•ary, —  In  a  case  where  a  non-resident  trustee  had  been,  for  several 
years,  in  possession  of  the  property  of  a  debtor,  which  had  been 
conveyed  to  him  for  the  benefit  of  creditors,  and  he  had  made  no 
payments,  a  receiver  was  appointed,  upon  the  application  of  a 
creditor,  without  notice  to  the  trustee  and  without  his  appearance 
in  the  action,*  Under  the  former  chancery  practice  in  New  York, 
the  court  would  appoint  receivers  in  partnership  cases  without  no- 
tice to  a  non-resident  partner  ^  and  it  was  held  in  that  state  that  a 


"Dowling  V.  Hudson,  14  Bcav.  423;  »•  Dayton  v.  Borst,  7  Bosw.  (N.  Y.) 

Maguire  v.  Allen,  i  Ball  k  B.  75.    In  115. 

the  latter  case   a  notice   was   served  w  Sandford    v.     Sinclair,    3     Edw. 

cpon  the  defendant's  law  agent  and  Ch.  (N.  Y.)  393. 

upon  tenants.     Sec  Gibbons  v.  Main-  w  Malcolm  v.  Montgomery,  2  Mol. 

waring,  9  Sim.  77  \  Williams  v.  Jen-  500. 

kins.  II  Ga.  595.  *•  People   v.    Norton,    1    Paige,    17; 

^Stratton  v.  Davidson,  i  Russ.  h  Verplanck  v.    Mercantile   Ins.    Co.   2 

M.  484.  Paige,    438;    Bloodgood   v.    Qark,    4 

**  People  V.  Norton,  i  Paige,  17.  Paige,  574. 

*  Verplanck  v.  Mercantile  Ins.  Co. 
of  New  York.  2  Paige.  4J8- 
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receiver  should  not  be  appointed  of  property  in  another  state,  be- 
longing to  a  person  who  had  not  been  brought  within  the  jurisdic- 
tion of  the  court.*^ 

Section  127.  Notice  as  Between  Landlord  and  Tenant. — Where 
an  order  is  made  by  a  court  of  equity  appointing  a  receiver  and 
requiring  the  tenant  to  deliver  possession  to  him,  if  the  landlord 
be  not  a  party  to  the  action  in  which  the  order  was  made,  the 
tenant  may  be  required  to  show  that  he  gave  him  notice,  or  that 
the  order  was  rightfully  made.  But  if  the  landlord  be  a  party,  he 
is  estopped  from  denying,  as  between  him  and  his  tenant,  the 
validity  of  the  order,  unless  it  were  made  with  the  tenant's  con- 
sent.** 

Section  128.  Instances  of  Facts  Deemed  Insufficient  to  Justify 
Ex  Parte  Proceedings. — In  a  case  where  the  defendants  were  mer- 
chants residing  in  the  same  city  where  the  court  was  held,  and  were 
engaged  in  business  there,  and  a  receiver  had  been  appointed  over 
their  property  in  an  ex  parte  proceeding,  without  a  showing  of 
absolute  necessity  for  haste,  the  action  of  the  court  was  reversed  on 
appeal.^  Similarly,  where  a  receiver  was  appointed  on  an  ex  parte 
application,  late  at  night,  and  he  made  a  sale  of  property  early 
the  next  morning,  the  order  of  appointment  was  vacated,  and  the 
sale  set  aside,  as  having  been  fraudulently  obtained.*^ 

In  Maryland  it  has  been  h^ld  that  the  fact  tha't  an  order  of  ap- 
pointment of  a  receiver  was  made  on  an  ex  parte  application  on  the 
same  day  the  bill  was  filed  is  sufficient  cause  for  reversing  the  action 
of  the  court  below.**  Where  a  bill  was  filed  by  stockholders  to 
wind  up  the  concerns  of  a  corporation,  on  the  ground  of  an  alleged 
violation  of  the  charter,  and  no  necessity  was  shown  for  immediate 
action,  the  order  appointing  a  receiver,  without  notice  first  given, 
was  reversed  on  appeal  to  the  chancellor.**^ 

Section  129.  The  Form  and  Service  of  the  Notice. — The  notice 
is  to  be  served  like  ordinary  notices,  and,  while  it  is  the  settled 
practice  not  to  entertain  a  motion  for  the  appointment  of  a  receiver 
until  the  defendant  has  had  notice,  if  it  be  practicable  to  give  one, 
yet  if  it  expressly  appear  in  the  bill  that  a  defendant  upon  whom 

•>  Field  V.  Ripley,  20  How.  Pr.  26.  ^  Simmons  v.  Wood,  45  How.  Pr. 

<i  Mariner  v.  Chamberlain,  21   Wis.      268. 
251.  ^  Nusbaum  v.  Stein,  12  Md.  315. 

•^Triebcrt  v.  Burgess,  11  Md.  452.  •  Verplanck  v.  Mercantile  Ins,  Co. 

a  Paige,  438,  4S0. 
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notice  was  served  was  the  authorized  agent  of  the  princii>al  defend- 
ant, managing  and  controlling  the  property  over  which  a  receiver  is 
asked  for,  the  notice  will  be  considered  sufficient  as  to  his  prin- 
cipal *  When  affidavits  are  used,  they  should,  of  course,  verify 
such  facts  and  circumstances  as  are  deemed  to  constitute  the  neces- 
sity for  the  appointment,  and  a  copy  of  them  be  served  with  the 
notice,  or  in  due  time  before  the  hearing.  It  must  express,  shortly 
but  clearly,  the  object  of  the  application ;  for  in  general  the  court 
will  not  extend  the  order  beyond  the  notice.*'  It  should  also  state 
on  what  papers  and  pleadings  the  motion  will  be  grounded.  If  the 
papers  to  be  used  are  already  in  the  possession  of  the  party,  or  are 
on  file  or  of  record  in  the  court,  they  can  be  referred  to  in  the  no- 
tice, and  copies  need  not  be  served.** 

A  plaintiff  can  move  on  his  bill,  and  on  affidavits  besides;  and 
the  defendant,  in  such  case,  may  use  his  answer  as  an  affidavit,^  or 
he  may  read  depositions  in  reply  to  the  plaintiff's  affidavits.  A  re- 
hearing cannot  be  had  on  a  motion  for  a  receiver,  since  it  does  not 
involve  the  merits,  and  relates  only  to  the  preservation  of  the  prop- 
crty.V    But  on  new  facts  the  application  may  be  renewed. 

Section  130.  Service  of  Process  not  Necessary  Before  Applica- 
tion.— The  authorities  are  not  uniform  on  the  question  whether 
there  must  be  service  of  process  in  the  case,  as  well  as  of  the  notice 
of  application,  before  an  application  will  be  entertained.  In  Eng- 
land, under  the  chancery  practice,  the  notice  of  motion  might  be 
served  upon  the  filing  of  the  bill  before  service  of  process  or  entry 
of  appearance  ;^^  and  this  practice  seems  to  be  essential  to  the 
full  and  free  exercise  of  a  remedy  which  was  created  for,  and  is 
adapted  to,  the  administration  of  justice  in  emergencies,  and  under 
circumstances  requiring  special  and  peculiar  relief.  But  in  Mis- 
sissippi it  was  said :  "  It  cannot  well  be  seen  how  the  court  can 
take  from  a  defendant  the  possession  of  property,  unless  it  has 
jurisdiction  by  service  of  process  and  also  by  notice  of  motion."^ 


••Mays  V.  Rose,  Freem.  (Miss.) 
7P3»  72a  See  also  Maguire  v.  Allen, 
1  Ball  k  B.  75. 

•'i  Grant's  Ch.  Pr.  144. 

"i  Hoffm.  Ch.  Pr.  422;  Hunger- 
ford  V.  Gushing,  8  Wis.  320. 

•Goodman  v.  Whitcomb,  i  Jac.  & 
Walk.  569;  Karshaw  v.  Matthews,  i 
Kuss.  361. 

^Sheldon  v.   Weeks,  2  Barb.   532. 


And  see  Chapman  v.  Hammersley,  4 
Wend.  173. 

''I  Meaden  v.  Sealey,  6  Hare,  620. 

^2  Simrall,  J.,  in  Whitehead  v.  Woo- 
ten,  43  Miss.  523.  In  Hyslop  v.  Hop- 
pock,  5  Benedict,  447,  a  motion  for  a 
receiver  was  refused  because  the  de- 
fendant was  not  served  with  process, 
but  it  does  not  appear  that  any  notice 
of  motion  was  served. 
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Where  a  statute  provided  "  that  receivers  shall  not  be  appointed 

*  *     ♦     until  the  adverse  party  shall  have  appeared  and  answered, 

♦  ♦  ♦  or  had  reasonable  notice  of  the  pendency  of  the  action 
and  the  application  for  such  appointment,"  it  was  held  that  a  prayer 
in  the  bill  for  such  relief  was  sufficient  notice,  and,  on  appeal,  the 
court  refused  to  reverse  the  order  of  appointment  for  want  of  any 
other  notice  of  the  application.''' 

As  the  application  and  appointment  of  a  receiver  may  be  made 
at  any  time  after  the  commencement  of  the  suit,  it  follows  logically 
that  the  application  may  precede  the  service  of  process;  and  such 
is  the  every-day  practice. 

Section  131.  Validity  of  Appointment  without  Notice  —  Pre- 
sumption as  to  Notice  —  Objecting  to  Want  of  Notice. — The  api^ 
pointment  of  a  receiver  without  notice  is  entirely  a  matter  of  judi^ 
cial  discretion.  The  power  to  make  the  appointment  without 
notice  is  inherent  in  a  court  of  equity.  It  follows  logically  that: 
want  of  notice  does  not  affect  the  validity  of  the  appointment  in 
reference  to  whether  it  be  void,  but  merely  concerns  it  as  being  the 
proper  or  improper  exercise  of  sound  and  judicial  discretion.  An 
abuse  of  such  discretion  would  merely  render  the  appointment 
erroneous,  subject  only  to  direct  and  not  collateral  attack.^* 

In  several  cases  courts  have  declared  the  appointment  of  receiv- 
ers without  notice  void;  but  the  assertions  were  not  made  in  the 
abstract,  but  in  connection  with  other  facts  showing  want  of  power 
in  the  courts  to  appoint  receivers  even  with  notice.  For  instance, 
it  was  held  by  the  supreme  court  of  Michigan  that  the  appointment, 
without  notice,  of  a  receiver  of  a  corporation  on  the  ground  of  in- 
solvency was  void ;  but  for  the  reason  that,  in  the  absence  of  statu- 
tory authority,  the  court  was  without  power  to  appoint  a  receiver  of 
a  corporation  for  such  cause.*"^ 

If  the  record  is  silent  as  to  notice  of  the  application  for  a  receiver 
the  appellate  court,  it  has  been  said,  will  presume  notice  was 
gxvenJ^  It  has  been  said  that  no  advantage  can  be  taken  of  the 
appointment  of  a  receiver  without  notice,  except  on  an  appeal  from 
the  order." 


T3  Newell  V.  Schnull,  73  Ind.  241. 

WNecves  v.  Boos,  86  Wis.  313,  56 
N.  W.  R.  909. 

^People  ex  rel.  v.  Judge  .of  St 
Clair  County,  31  Mich.  456;  Turgean 
V.  Brady,  24  La.  Ann.  348;  Obcr  v. 


Excelsior  Planting  &  Manufacturing 
Co.  10  La.  R.  792. 

7«  Miller  v.  Shrincr,  86  Ind.  493; 
Gibson  V.  Martin,  8.  Paige,  481. 

TTVoshell  V.  Hynson,  26  Md.  83. 
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But  when  a  statute  requires  notice  of  the  appointment,  failure 
to  give  it  will  render  the  appointment  voidJ®  An  order  so  made 
can  be  wholly  disregarded  by  the  parties  thereby  injuriously  af- 
fected.^ If  a  receiver  be  improperly  appointed  without  notice,  the 
order  of  appointment  should  be  set  aside  as  having  been  improvi- 
dcntly  granted.  It  will  not  do  for  the  court  to  say  that  after  review 
of  the  situation  it  has  decided  to  allow  the  appointment  to  stand.®^ 

IV. 

Affidavits  —  Verified  Answer. 

Section  132.  Of  the  Affidavits  Generally.— ^  Usually  the  motion 
for  the  appointment  of  a  receiver  is  and  should  be  founded  on  affi- 
davits, or  other  papers,  copies  of  which  should  be  served  with  the 
notice  of  the  motion  or  other  form  of  application ;  but  if  the  papers 
on  which  the  party  intends  to  rely  have  already  been  filed  in  the 
case,'  it  is  sufficient  if  reference  be  made  to  them  in  the  notice.®* 
At  the  hearing  of  the  motion  the  plaintiff  should  not  be  permitted 
to  read  affidavits  which  have  not  been  served  on  the  opposite 
party,®  unless  the  latter  be  given  due  time  and  opportunity  to  meet 
them.  In  a  case  in  which  a  motion  to  continue  a  party  in  posses- 
sion of  property  in  litigation  was  made,  it  was  held  that  such  motion 
was  not  a  motion  for  the  appointment  of  a  receiver,  and  as  no  proof 
had  been  adduced  to  show  its  propriety,  the  order  entered  thereon 
was  declared  to  be  irregular  and  was  reversed.®*  Although,  on  a 
motion  for  a  receiver,  affidavits  may  be  read  in  support  of  the  com- 


™  Grace  v.  Curtiss,  23  N.  Y.  S.  321 ; 
Dazian  v.  Meyer,  73  N.  Y.  S.  323,  66 
App.  Div.  575- 

^Belknap  Savings  Bank  v.  Lamar 
Land  &  Canal  Co.,  28  Colo.  326,  64 
Pac.  R.  212;  Dazian  v.  Meyer,  73 
N.  Y.  S.  323.  66  App.  Div.  575.  The 
statutes  of  Indiana  provide  that  "rc- 
ceivers  shall  not  Be  appointed  at  any 
tenn  or  vacation  in  any  case  until  the 
adverse  party  shall  have  appeared  or 
shall  have  had  reasonable  notice  of  the 
application  for  such  appointment,  ex- 
cept upon  sufficient  cause  shown  by 
affidavits."  Under  this  provision  it 
bas  been  held  that  there  nrast  be  a 
showing  by  affidavits  of  sufficient  ca^jse 
for   the    appointment    of    a    receiver 


without  notice,  where  no  notice  is 
given ;  and  that  in  the  absence  of  such 
showing  the  appointment  of  a  receiver 
without  notice  is  unauthorized.  Where 
the  defendant  could  easily  be  served 
with  notice,  it  was  held  that  such 
should  be  done.  Sullivan  Elec.  Light 
&  Power  Co.  v.  Blue,  142  Ind.  407,  41 
N.  E.  R,  805. 

soDavelaar  v.  Schneck,  no  Wis. 
470,  86  N.  W.  R.  185. 

^iHungerford  v.  Cushing,  8  Wis. 
320. 

82Bnmdage  v.  Home  Savings  & 
Loan  Association,  11  Wash.  277,  39 
P^c.  R.  666;  Jacobs  v.  Miller,  10  Hun, 

230. 
Mid. 
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plaint  or  bill,  still  they  cannot  be  read  to  enlarge  the  case  made 
by  it." 

Section  133.  The  Affidavits  Should  be  Clear  and  Positive — The 

affidavits  in  support  of  a  motion  for  a  receiver  should  relate  dis- 
tinctly and  precisely  to  the  facts  depended  upon.  An  affidavit, 
made  upon  information  and  belief,  that  a  party  is  of  little  or  n.> 
responsibility  has  been  held  not  to  be  sufficient  to  satisfy  the  court 
of  his  insolvency .^'^ 

A  receiver  should  never  be  appointed  where  the  affidavits  anrj 
the  petition  state  the  facts  to  be  merely  on  information  and  belief.^ 
Nor  should  an  appointmeitt  be  made  where  the  affidavits  state  the 
facts  only  generally  and  on  belief.®^ 

In  Maryland,  in  view  of  long  established  practice,  an  affidavit 
"  according  to  the  best  knowledge  and  belief  "  of  the  affiant,  has 
been  held  to  be  a  sufficiently  positive  assertion  of  the  truth  of  the 
facts  stated,  to  justify  th^  court  in  appointing  a  receiver.®* 

Where  fraud  is  relied  upon  as  the  ground  of  relief,  the  allegations 
of  the  facts  constituting  the  fraud  should  be  made  with  special  full- 
ness and  care.  So  where  the  affidavits  contained  merely  general 
allegations  as  to  the  belief  of  the  affiants  that  great  frauds  had  been 
committed  against  a  corporation  over  which  a  receivership  was 
asked,  and  did  not  state  by  whom  they  were  committed,  or  in  what 
they  consisted,  the  application  was  refused.®®  This  rule  is  relaxed, 
however,  in  favor  of  officers  who,  by  statute,  upon  the  insolvency 
of  a  banking  corporation,  are  required  to  apply  for  a  receiver  to 
wind  up  its  affairs,  since  only  the  officers  of  the  bank  can  swear 
positively  to  its  condition.  In  such  a  case  it  has  been  held  that  an 
information,  filed  by  an  attorney-general,  alleging  the  facts  upon 
information  and  belief,  was  sufficient.^  Ordinarily  it  is  sufficient 
if  the  facts  upon  which  the  application  be  based  are  verified  by  the 
affidavit  of  the  plaintiff  alone.**  The  affidavits  must  be  in  terms 
sufficiently  clear  and  positive  as,  if  untrue,  to  subject  the  affiant  to 
the  penalties  of  perjury.     The  application  for  a  receiver  will  be 


w  Hayes    v.    Heyer,    4    Sandf.    Ch. 

(N.  Y.)  485,  487. 

85  Darcin  v.  Wells,  61  How.  Pr.  259. 

8®  Livingston  v.  Bank,  26  Barb.  304, 
5  Abb.  Pr.  (N.  S.)  338;  Powers  v. 
Hamilton  Paper  Co.  60  Wis.  23. 

®7  Columbia  v.   Attorney-General,   i 


Paige,  S^h  3  Wend.  588;    Oakley  v. 
Paterson  Bank,  2  N.  J.  Eq.  173. 

ssTriebert  v.  Burgess,  11  Md.  452. 

8»  Oakley  v.  Paterson  Bank,  2  N.  J. 

Eq.  173. 

w  Attorney-General  v.  Bank  of  Co- 
lumbia, I  Paige,  511. 

®i  Jones  V.  Dougherty,  10  Ga.  273 


§§  I33»    ^34-]  USE  OF  ANSWER  AS   AFFIDAVIT. 


171 


refused  where  the  grounds  urged  therefor  are  fully  met  by  affida- 
vits." 


Section  134.  Use  of  Answer  as  Affidavit — Effect  of  Verified 
Answer. — The  answer  being  a  defendant's  principal  pleading  and 
the  formal  statement  of  his  defense  to  the  allegations  contained 
in  the  bill,  has  especial  weight  in  influencing  the  action  of  the  court 
on  application  for  the  appointment  of  receivers.  A  sworn  answer, 
fully  denying  all  the  equities  contained  in  the  bill,  amounts  in 
practice,  on  the  hearing  of  such  applications,  to  a  prima  facie  case 
in  favdr  of  the  defendant,  and,  where  such  an  answer  is  filed,  the 
application  will  be  refused  unless  the  plaintiff  introduce,  in  support 
of  his  bill,  such  evidence  as  will  overcome  the  denials  of  the  an- 
swer." The  reason  for  this  rule  has  been  stated  to  be  that  **  the 
plaintiff,  having  addressed  himself  to  the  conscience  of  the  defend- 
ant, has  made  him  a  witness,  and  must  take  his  answer  as  true, 
unless  he  can  overcome  it."**  So  fully  is  this  rule  recognized  that 
it  has  been  held  that  an  appointment  of  a  receiver,  after  full 
denials  in  an  answer  under  oath,  is  judicial  error  subject  to  reversal 
by  the  higher  court  f^  and  in  a  case  where  such  an  answer  was  filed 
after  a  receiver  had  been  appointed,  the  receiver  was  discharged, 
the  chancellor  saying:  "A  case  was,  I  thought,  made  out  by  the 
bill,  but  the  answer  has  overthrown  it,  and  the  hand  of  the  court 
must  be  removed."*®  On  the  other  hand  the  presumptions  arising 
from  the  answer  against  the  defendant  are  equally  effective,  and  it 
has  been  decided  that  where,  from  the  answer  itself,  there  is  a 
strong  presumption  against  the  defendant's  title,  which  is  impeached 
by  the  bill,  the  court  will  grant  a  receiver.*^ 


•*  Taylor  v.  Cuban  Land  &  Steam- 
ship Co.  106  Fed.  R.  437;  Brady  v. 
Bay  State  Gas  Co.  106  Fed.  R.  584. 

•'Simmons  v.  Henderson,  i  Freem. 
(Miss.)  493;  Henn  v.  Walsh,  2  Edw. 
Ql  (N.  Y.)  129  Buchanan  v.  Corn- 
stock,  57  Barb.  581;  Fairbaim  v. 
Fisher,  4  Jones'  Eq.  (N.  C.)  39o;  Cal- 
lanan  v.  Shaw,  19  Iowa,  183;  Rhodes 
▼.  Lee,  32  Ga.  470;  McCandless  v. 
Warner,  26  W.  Va.  754;  Thompsen  vi 
Diffcnderfer,  i  Md.  Ch.  489/ Connor  v. 
Allen,  Harring.  (Mich.)  371. 

Text  cited  and  approved  in  White- 
house  V.   Point  Defiance,   Tacoma   & 


Edison  Railway  Co.  9  Wash.  558, 
38  Pac.  R.  152. 

The  defendant  may  use  a  sworn  an- 
sw^er  as  an  affidavit.  Rheinstein  v. 
Bixby,  92  N.  C.  307;  Ryder  v.  Batter- 
man,  93  Fed.  R.   16. 

^Thompsen  v.  Diffcnderfer,  i  Md. 
Ch.  489,  496;  Cameron  v.  Groveland 
Improvement  Co.  54  Pac.  R.  1128. 

®*^Fairbairn  v.  Fisher,  4  Jones*  Eq. 
(N.  C.)  390. 

®«Drury  v.  Roberts,  2  Md.  Ch.  157. 
See  also  Voshell  v.  Hynson,  26  Md. 

83. 

•7  Payne  v.  Atterbury,  Harring. 
(Mich.)  414. 
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The  announcement  in  this  section  is  being  constantly  recognized 
and  asserted  by  appellate  courts,  but  too  frequently  overlooked  by 
trial  courts.  One  of  the  most  recent  announcements  confirming  it 
is  in  these  words :  "  It  is  a  well  established  rule  that  the  plaintiflF, 
the  equities  of  whose  bill  have  been  fully  met  and  denied,  is  not 
entitled  to  the  appointment  of  a  receiver  unless  he  overcomes  the 
denials  in  the  answer  by  further  proof  in  support  of  his  bill.  In 
other  words,  where  the  equities  of  plaintiff's  bill  have  been  fully- 
met  and  denied  by  a  sworn  answer  on  behalf  of  the  defendant, 
the  court  has  no  discretion  and  its  appointment  of  a  receiver  in 
such  a  case  is  unauthorized.** 

Section  135.  In  Applications  Before  Answer  Defendant  May  be 
Heard  Upon  Affidavits — If  the  application  for  a  receiver  be  made 
before  the  defendant  has  filed  his  answer,  and  the  case  be  urgent, 
the  defendant  may  be  heard  upon  affidavits  by  way  of  defense  to 
the  application;*®  or,  if  he  prefer,  he  may  make  a  motion  for  a 
rehearing  of  the  application,  or  a  motion  for  the  discharge  of  the 
receiver  after  he  is  appointed,  when  he  will  be  allowed  to  introduce 
proofs  which  could  not  be  produced  on  the  former  hearing.^  But 
if  the  application  be  made  after  the  filing  of  the  answer  by  the 
defendant,  the  court  will  allow  affidavits  to  be  read  on  behalf  oi 
the  application,  so  that  it  may  have  before  it  the  facts  necessary  to 
a  proper  disposition  of  the  motion.^ 

V. 

Of  the  Reference  to  a  Master. 

Section  136.  Reference  is  Not  Now  Generally  Made. — By  the 
former  practice  in  the  English  court  of  chancery,  which  was  fol- 
lowed by  the  New  York  court  of  chancery,  the  usual  course  was 
for  the  chancellor  to  enter  an  order,  referring  the  matter  to  a  mas- 
ter to  make  proper  investigations  and  report  a  proper  person  to  be 
appointed  receiver,  or  to  make  an  appointment.  While  this  course 
is  no  longer  the  usual  one  pursued  in  this  country,  there  seems  to 
be  no  objection  to  a  resort  to  it  if  the  court  for  any  reason  sees  fit 


•8  Sweeney  v.  Mayhew,  56  Pac.  R. 

85. 
»Kcan  V.  Colt,  5   N.  J.  Eq.  365; 

Micou  V.  Moses,  72  Ala.  439.    By  the 

Irish    practice    the   plaintiff   may    use 

affidavits   to   explain   imperfect   state- 


ments in  the  answer.     Bell  v.  M'Lo- 
ghin,  Flan.  &  K.  dr.)  272. 

1  Ph(£nix  Mutual  Life  Insurance  Co, 
V.  Grant,  3  Mac  Arthur  (D.  C),  220; 
Belmont   v.    Erie    Ry.    Co.    52   Barb. 

637- 
2Ladd  V.  Harvey,  21  N.  H.  514. 
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to  do  SO ;  and  a  brief  statement  of  the  decisions  relating  to  it  may, 
therefore,  be  of  service  to  the  practitioner.* 

Section  137.  Proceedings  Before  the  Master  or  Referee. — The 
master,  or  referee,  having,  by  means  of  the  same  powers  as  to  proc- 
ess which  he  may  exercise  in  other  cases,  secured  the  attendance 
of  the  parties  interested,  oi'  having  ascertained  that  they  have  been 
duly  summoned,  the  party  who  has  obtained  the  order  of  reference 
should  hand  in  a  written  proposal,  containing  the  names  of  the  in- 
tended receiver  and  his  sureties,  with  a  short  description  of  the 
property.  But  if  the  person  thus  nominated  for  receiver  be  ob- 
jectionable, any  other  person  may  be  nominated  by  any  interested 
party,  by  a  counter-proposal,  and  the  master,  or  referee,  decides  be- 
tween them.*  He  should  appoint  the  person  whom  he  thinks  the 
most  fit,  without  regard  to  the  party  who  has  proposed  or  recom- 
mended him.*  But  if  the  parties  are  equally  interested  in  the  funds, 
and  the  persons  proposed  on  both  sides  are  equally  unobjectionable, 
the  party  who  has  entered  the  order  has,  prima  facie,  a  right  to  the 
preference. 

In  Maryland  it  was  held  that  the  recommendation  of  a  creditor, 
coming  in  under  a  creditor's  bill  by  petition,  is  entitled  to  consid- 
eration, in  making  the  appointment  of  a  trustee  to  sell  the  property 
sought  to  be  subjected,  although  the  validity  of  his  claim  had  not 
been  determined  upon ;  but,  where  the  amount  of  his  claim  did  not 
aj^ar  by  the  petition,-  the  recommendation  of  the  original  com- 
plainant would  have  most  weight.* 

The  English  court  considered  it  important  that  the  judgment  of 
the  master  in  recommending  a  person  for  receiver  should  not  be  in- 
terfered with.'' 

Section  138.  Proceedings  under  the  Former  Chancery  Practice 
in  New  York. —  In  New  York,  under  the  old  chancery  practice,  it 
was  decided  that,  where  a  master  was  directed  to  appoint  a  receiver, 
his  report  of  the  appointment  needed  no  order  of  confirmation,  and 
such  a  report  could  be  excepted  to;  that  if  either  party  was  dis- 
satisfied with  the  appointment  of  a  receiver  by  a  master,  under 
an  order  for  that  purpose,  his  proper  course  was  to  present  a  peti- 
tion to  the  court,  upon  notice  to  all  parties  who  have  appeared  and 

'In  Alabama  it  is  proper  to  refer  ^Lespinasse  v.  Bell,  2  Jac.  &  Walk, 

the  matter  of  selection  to  the  regis-  436. 

ter.   Ex  parte  Morgan  Smith,  23  Ala.  <  Watkins  v.  Worthington,  2  Bland's 

94,  no.  Ch.  509. 

^  Bennett's  Master,  95.  T  Sutton  v.  Jones,  15  Vcs.  584. 


174       PROCEEDINGS  TO   OBTAIN   THE   APPOINTMENT.       [CHAP.   VII. 


have  an  interest  in  the  appointment,  stating  the  grounds  of  ob- 
jection, and  praying  that  the  master  might  review  his  report,  and 
that  the  court  would  not  interfere  with  the  decision  of  a  master  ap- 
pointing a  receiver,  unless  the  person  so  appointed  was  legally  dis- 
qualified, or  his  situation  was  such  as  to  make  it  probable  that  the 
interests  of  the  parties  would  not  .be  preserved  by  him.® 

Under  the  English  practice,  when  a  reference  was  had  to  a  master 
with  directions  to  appoint,  objections  to  the  master's  action  were 
taken  by  exceptions  to  his  report.* 

In  creditors'  bills  the  court  uniformly  directed  the  reference  for 
the  appointment  of  a  receiver  to  a  master,  near  the  residence  of  the 
defendant,  except  under  special  circumstances,  rendering  the  ap- 
pointment of  some  other  master  necessary.^^ 

Upon  a  reference  to  a  master,  in  a  creditor's  bill,  to  appoint  a  re- 
ceiver of  the  property  of  the  defendant,  a  direction  to  the  master 
to  examine  witnesses  as  to  any  matters  charged  in  the  bill,  except 
the  nature  and  extent  of  the  defendant's  property,  was  held  to  be 


erroneous. 


11 


VI. 
Of  the  Order  of  Appointment. 

Section  139.  How  the  Order  is  Drawn  and  Entered. — When  the 
motion  for  a  receiver  has  been  allowed,  care  should  be  taken  in 
drawing  the  order  for  his  appointment,  that  it  contain  and  explain 
fully  his  powers.  The  party  who  properly  moves  for  the  order,  is 
entitled  to  draft  it.  If  such  order  be  special  in  any  of  its  provi- 
sions, the  party  entitled  to  draw  it  up  should  submit  a  copy  to  the 
adverse  solicitor  in  order  to  enable  him  to  propose  amendments. 
The  draft  and  the  amendments,  if  any,  are  then  to  be  delivered  to 
the  clerk,  so  that  the  order  may  be  settled  by  him  and  entered,  and 
if  he  cannot  understand  the  decision  of  the  court,  so  as  to  be  able 
to  settle  the  order  in  conformity  therewith,  he  may  apply  to  the 
court  to  settle  it.^ 

In  order  to  limit  the  time  in  which  an  appeal  may  be  taken,  in 
states  where  appeals  from  such  orders  are  allowed,  a  copy  of  the 
order,  or  a  formal  notice  of  its  entry,  should  be  served  upon  all 
interested  parties.*' 


8  Matter   of   Eagle   Iron    Works,   8 
Paige,  385. 
•  Crcuze  v.  Bishop  of  London,  Dick. 

687. 
10  Bank    of    Monroe    v.    Keeler,    9 

Paige,  249. 


^1  Copous  V.  Kauffman,  8  Paige,  583. 
12  Whitney  v.  Belden,  4  Paige^  14a 
^*  Tyler  v.  Simmons,  6  Paige,  127, 
132. 
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Section  140.  The  Order  Should  Clearly  Designate  the  Property 
to  be  Placed  in  the  Receiver's  Charge.— The  order  **  ought  to  state 
so  distinctly,  on  the  face  of  it,  over  what  property  the  receiver  is 
appointed,  that  a  party  may  know  what  it  is  that  the  officer  of  the 
court  is  in  possession  of,""  as  was  said  by  Lord  Langdale,  in  a  case 
where  the  order  appointed  a  receiver  "  of  the  incomes  of  the  out- 
standing trust  property  in  the  pleadings  mentioned,"  and  not  of  the 
rents  of  the  estate  out  of  which  they  were  issuing. ^*^  It  is  said 
that  the  order  may  refer  to  the  pleadings  or  to  some  document  in 
the  cause,  which  describes  the  property.^*  A  mere  order  that  the 
receiver  shall  be  appointed  to  take  charge  of  certain  goods,  does  not 
place  such  goods  in  ctistodia  legis}"^  An  order  directing  to  be  de- 
livered to  the  receiver  "  the  goods,  wares  and  merchandise  and 
effects  "  of  the  defendant,  when  his  agreement,  as  stated  in  the  bill, 
was  that  he  would  give  a  mortgage  "  of  all  his  stock  in  trade  "  in  a 
certain  city,  is  erroneous,  because  too  comprehensive."  It  may,  in 
describing  the  property  of  which  the  receiver  is  to  take  possession, 
make  an  exception  of  property  already  in  custody  under  the  writ  or 
order  of  some  other  court. *•  An  order  appointing  a  receiver  with- 
out describing  the  property  sufficiently  to  embrace  it  is  invalid,  and 
will  be  reversed  on  appeal.^ 

Section  141.  Interpreting  the  Order  —  Advice  of  Court — In  a 
recent  case  in  which  a  receiver,  who  was  appointed  for  a  corporation 
"  with  the  powei"  to  take  possession  of  all  property  of  the  defendant 
in  whose  possession  soever  it  may  be  found,  except  it  may  be  in 
custody  under  the  writ  or  order  of  some  other  court,"  presented  the 
order  to  its  treasurer  and  demanded  the  funds  of  the  corporation 
in  his  hands,  which  the  treasurer  declined  to  deliver  on  the  ground 
that  the  order  was  not  sufficiently  specific  to  justify  him  in  so 
doing,  it  was  held,  on  an  application  of  the  receiver  for  an  order 
upon  the  treasurer  to  show  cause  why  he  should  not  pay  over  the 
funds  or  be  punished  for  contempt,  that  if,  in  making  the  appoint- 
ment the  court  proceeded  upon  an  insufficient  showing,  the  order 
was  erroneous  and  subject  to  revision,  but  not  void  nor  open  to 
collateral  attack,  and  that  the  treasurer,  having  notice  of  the  order, 
was  bound  in  duty  to  obey  it  and  turn  over  to  the  receiver,  on 

"Crow   V.    Wood,    13    Bcav.   271  \         i^xriebert  v.  Burgess,  2  Md.  452. 
O'Mahoney  v.  Belmont,  62  N.  Y.  133.         ^  For  an  instance  of  such  an  excep- 

^Crow  V.  Wood,  ^upra»  tion    sec    Edrington    v.    Pridham,    65 

MDaniell's  Ch.   P.  k  P.   (5th  Ant  Texas,  612. 
Ed.)  1737.  ^  Salisbury  v.  Wilcox,  128  Cal.  348, 

"Dutcher  v.  Culver,  24  Minn.  584.  60  Pac.  R.  979. 
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demand,  the  company's  property,  which  included  money   in   his 
possession.     In  this  case  the  court  said :     "A  decent  respect  for  the 
authority  of  the  court  would  have  dictated  the  propriety  of  an  ap- 
peal to  it  for  the  solution  of  any  real  doubt  as  to  the  extent  of 
the  order.    For  an  agent  of  the  company  to  act  upon  a  questionable 
and  technical  construction  of  the  words  of  the  order,  and  place  him- 
self in  a  position  in  which  he  cannot  comply  if  it  is  determined  that 
his  interpretation  is  wrong,  is  rashly  contemptuous.    That  he  has 
proceeded  under  the  advice  of  counsel  may  mitigate,  but  cannot 
excuse  the  offense.^^     He,  nevertheless,  knew  that  he  was  disobey- 
ing the  order,  unless  its  true  intent  should  happen  to  be  his  restric- 
tive interpretation/'^    An  order  authorizing  a  receiver  to  "  collect 
all  moneys  due,     *     *     *     secure  liens,  invest  and  apply  same  for 
the  benefit  and  advantage  of  said  infants,"  was  held  to  give  author- 
ity to  the  receiver  to  collect  money  due  the  infants  and  invest  it 
without  further  authority  from  the  court.^    An  order  appointing  a 
receiver  "  for  the  property  and  assets  of  a  company  of  every  kind 
and  description,  wherever  located,"  embraces  all  the  real  estate  oi 
the  corporation.^    An  order  giving  to  railroad  receivers  the  author- 
ity "  to  compromise,  adjust  and  settle,  in  their  best  discretion," 
claims  against  the  company,  was  declared  not  to  confer  authority  to 
pay  the  claims  of  judgment  creditors  in  full.^ 

Section  142.  Stipulations  as  to  the  Terms  of  the  Order ^A  stip- 
ulation of  the  parties  upon  which  a  receiver  is  appointed  may  define 
his  powers  and  duties,  but  leaves  him  still  amenable  to  the  court 
in  the  exercise  and  performance  thereof,  exactly  as  in  the  exercise 
and  performance  of  powers  and  duties  fixed  by  the  order  of  ap- 
pointment and  the  rules  and  practice  of  equity.  Thus  it  cannot 
relieve  him  from  the  duty  of  rendering  detailed  accounts  if  either 
party  any  time  call  for  them.^ 

Section  143.  Provisions  Relating  to  Prior  Incumbrances. — ^If 
the  receiver  be  appointed  on  behalf  of  one  of  several  incumbrancers, 


21  Cape  May,  etc.,  R.  R.  Co.  v.  John- 
son, 35  N.  J.  Eq.  422;  Smith  v.  Cook, 
39  Ga,  191;  Capet  v.  Parker,  3  Sandf. 
Sup.  Ct.  (N.  Y.)  662. 

^Edrington   v.    Pridham,   65   Tex. 
612,     616     (1866),     citing     Dean     v. 
Thatcher,  32   N.   J.   L.    470;   Woods 
V.   Blythc,  46  Wis.  650,   i   N.  W.  R. 
341 ;  Lanshaw  v.  Tracy,  4  Biss.  490. 


28  Alston  V.  Massenburg,  125  N.  C 
582,  34  S.  R  R.  633. 

^  Cheney  v.  Maumee  Cycle  Co.  64 
Ohio  St.  205,  60  N.  E.  R.  207. 

25  Mercantile  Trust  Co.  v.  Balti- 
more &  Ohio  Railroad  Co.  79  Fed.  R. 

389. 
2«  Hooper  v.  Winston,  24  111.  353. 
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ftc  order  generally  contains  a  declaration  that  the  appointment  of 
the  receiver  is  to  be  without  prejudice  to  the  rights  of,  or  is  not  to 
affect,  the  prior  incumbrancers  upon  the  estate  who  may  think 
proper  to  take  possession  of  the  estate  and  premises,  by  virtue  of 
their  respective  securities;  and  usually  directs  an  inquiry  as  to  what 
incumbrances  there  are  affecting  the  estate,  and  the  priorities  there- 
of respectively ;  and  orders  that  the  receiver,  out  of  the  rents  and 
profits  to  be  received  by  him,  keep  down  the  interest  and  payments 
in  respect  of  such  incumbrances,  according  to  their  priorities,  and 
be  allowed  the  same  in  passing  his  accounts.^ 

Section  144.  Miscellaneous  Requirements. — The  order  usually 
directs  the  receiver  to  pass  his  accounts  from  time  to  time,  and  to 
pay  the  balances  found  due  from  him  into  court,  to  the  credit  of  the 
cause;  to  be  there  invested  and  accumulated,  or  otherwise,  as  may 
be  directed.^ 

It  is  competent  for  courts  of  chancery  to  appoint  a  receiver  to 
institute  suits  in  his  own  name  for  the  recovery  of  assets  belonging 
to  suitors  in  equity.^  It  would  be  improper  for  a  court  of  equity 
to  take  part  of  the  estate  from  one  executor  and  give  it  to  a  receiver 
for  the  purpose  of  enabling  him  to  co-operate  with  the  other  execu- 
tor.   A  receiver  must  be  of  the  whole  estate.^ 

Where  an  order  of  appointment  is  made  on  an  application  with- 
out notice,  on  account  of  the  absence  of  defendant  from  the  state 
with  no  immediate  prospect  of  his  return,  it  should  reserve  to  him 
the  right  to  apply  for  relief  against  it  upon  cause  shown.^^ 

Section  145.  An  Order  Construed  to  be  an  Appointment  of  Re- 
ceivers— Where,  in  an  action  to  foreclose,  a  mortgage,  the  presi- 
dent and  directors  of  a  railroad  company  were  ordered  to  continue 
in  the  possession  and  management  of  its  property  of  all  kinds, 
under  the  order  of  and  subject  to  the  court,  and  such  officers  were 
in  like  manner  to  conduct  and  carry  on  the  business  of  the  com- 
pany, and  to  make  report  to  the  court,  when  required,  of  the  con- 
dition of  the  property  of  the  company  and  of  its  earnings  and  ex- 
penditures, to  the  end  that  such  orders  might  be  moved  for  as  were 
necessary  for  the  protection  of  the  property  of  the  company,  and 
the  interest  of  all  parties  concerned,  it  was  held  that  this  order 
constituted  the  president  and  directors,  and  their  successors,  re- 

^'"Le'wis  V.   Lord  Zouche,   2    Sim.  ^eHardwick  v.  Hook,  8  Ga.  354. 

3(tt,  3(M.  ^  Fairbairn  v.  Fisher,  4  Jones'  Eq. 

^DaniclVs  Ch.  P.  &  P.  (5th  Am.      (N.  C.)   390,  394- 
^^)  1737.  «i  People  V.  Norton,  i  Paige,  17. 
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ceivers  of  the  court,  and  that  they  continued  the  management  of  the 
road  as  officers  of  the  court  and  not  of  the  company.^  In  this 
case  it  was  also  held  that  one  who  purchased,  from  the  president 
and  directors,  on  new  and  ample  consideration,  certain  bonds  which 
were  a  part  of  the  assets  of  the  railroad  company,  without  knowl- 
edge or  notice  of  the  official  character  of  such  officers  as  receivers, 
or  of  the  trust  imposed  upon  them,  was  not  liable  to  the  creditors 
of  the  corporation  for  the  value  of  the  bonds.^ 

Section  146.  Recitals  in  Orders   Construed  —  Alternative    Or- 
ders.— An  order  by  which  a  receiver  was  appointed  to  **  take  charge 
of,  manage  and  sell  the  goods  of  the  late  firm,  and  apply  the  pro- 
ceeds of  said  sale  to  the  payment  of  the  debts  of  "  the  firm,  was  held 
to  "  go  much  too  far  "  because,  instead  of  simply  placing  the  goods 
in  the  custody  of  the  court,  it  directed  an  application  of  the  pro- 
ceeds>  which  should  only  have  been  done  upon  final  decree  settling 
the  rights  of  the  parties.^     Where  the  order  appointing  a  receiver 
gives  him  "  full  power  to  collect  the  rents,  take  care  of  and  pre- 
serve the  same,"  he  is  authorized  thereby  to  collect  the  rents  to  be- 
come due  after  the  appointment  as  well  as  those  due  at  the  date 
of  the  appointment.**^     Evidence  of  the  service  of  an  order  to  show 
cause,  although  not  recited  in  an  order,  appointing  a  receiver  may 
be  presumed  to  have  been  presented  in  support  of  such  order.^ 

Orders  appointing  receivers  have  been  made  in  the  alternative, 
requiring  a  satisfaction  of  plaintiff's  demand,  or,  in  default,  the  ap- 
pointment of  a  receiver.*^ 

Section  1471  The  Order  of  Appointment  May  be  Conditional. — 

The  court,  in  appointing  a  receiver  to  take  charge  of  the  affairs  of 
an  insolvent  railroad  company,  may  impose  conditions,  such  as  it 
deems  just,  respecting  the  payment  of  claims,  and  may  require  that 
the  current  earnings  be  applied  in  the  first  place  to  the  payment  of 
the  running  expenses.^  It  has  been  said  that  the  court  has  no 
power  to  make  it  a  condition  to  the  granting  of  an  order  for  the 
appointment  of  a  receiver  for  a  railroad  that  existing  debts  due 
laborers  for  services  and  to  material-men  for  necessary  supplies,  for 


82  Gibbes  v.  Greenville  &  Columbia 
R.  R.  Co.  15  S.  C  304  and  518. 

83£jr  parte  Williams,  18  S.  C.  299. 

3*  West  V.  Chasten,  12  Fla.  315,  331. 

»Cox  V.  Volkert,  86  Mo.  505. 

8«  People  V.  Central  City  Bank,  53 
Barb.  412,  35  How.  Pr.  428. 


37  Gushing  v.  Townshend,  19  Vcs. 
628;  McLane  v.  PlacervUle,  etc,  R.  R. 
Co.  66  Cal.  606  (1885). 

38  United  States  Trust  Co.  v.  New 
York,  West  Shore  &  Buffalo  R,  R.  Co. 
25  Fed.  R.  800. 
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which  they  have  liens,  have  preference  in  payment  out  of  any  funds 
which  may  come  into  the  receiver's  hands,  derived  from  the  income 
or  from  the  sale  of  the  corpus  of  the  mortgaged  property,  and  the 
order  of  appointment  cannot  contain  a  clause  to  that  effect.*®  But 
it  is  the  prevailing  doctrine  that  in  appointing  a  receiver  such  con- 
diticms  can  be  imposed.*^ 

Section  148.  When  the  Order  Takes  Effect  —  Relates  Back.— 
The  order  appointing  a  receiver  relates  back  to  the  time  of  the  de- 
cision directing  such  an  order,  so  as  to  give  the  court  control  of  the 
subject-matter  from  that  time.*^  But  as  against  third  persons,  or 
interested  parties  not  notified,  it  cannot  date  or  relate  back  beyond 
the  order  appointing  him,  and  it  is  irregular  and  improper  to  insert 
such  a  clause  in  the  order  of  appointment,  as  it  would  be  unjust  to 
vest  the  receiver  with  title  at  a  period  previous  to  his  appointment.^ 

Section  149.  Dismissing  Suit  —  Vacating  the  Order. — The  Irish 
court  of  chancery  has  held  that,  although  a  receiver  has  been  ap- 
pointed in  a  foreclosure  suit  by  an  interlocutory  order,  and  is  in  pos- 
session of  the  property  in  controversy,  it  is  still  within  the  power 
of  the  plaintiff  to  dismiss  the  bill  at  his  costs.*^  The  court  may 
vacate  an  order  appointing  a  receiver,  pending  a  motion  for  a  new 
trial  of  the  case  in  which  such  appointment  was  made.**  The  order 
appointing  a  receiver  may  be  vacated  on  motion  of  the  defendant, 
but  not  on  the  application  of  third  parties.* 

Section  150.  Miscellaneous  Matter  Relating  to  the  Order  —  Its 
Sufficiency  and  Construction. — Where  the  order  appointing  a  re- 
ceiver is  prima  facie  regular  and  valid,  it  is  a  sufficient  justification 
of  the  receiver's  acts,**  just  as  a  sheriff  is  justified  in  executing  proc- 
ess regular  and  valid  on  its  f ace.*^    It  is  elementary  in  the  law  of 


*  Metropolitan  Trust  Co.  v.  Tona- 
wanda,  etc.,  R.  R,  Co.  103  N.  Y.  245 
(1886),  reversing  40  Hun,  80,  90. 

*®See  section  317. 

«Van  Alstyne  v.  Cook,  25  N.  Y. 
489;  Smith  V.  New  York  Consolidated 
Stage  Co.  18  Abb.  Pr.  409;  Berry, 
in  re,  26  Barb.  55. 

^Artisans'  Bank  v.  Tread  well,  34 
Barb.  523,  559,  citing  Wilson  v.  Allen, 
6  Barb.  542 ;  Rutter  v.  Tallis,  5  Sandf . 
Sup.  Cl  610;  West  V.  Fraser,  5  Sandf. 


Sup.  Ct  653;  Gillet  V.  Fairchild,  4 
Den.  80.    See  sections  205,  207,  217. 

*8  White  V.  Lord  Westmeath,  Beatty 
(Ir.  Ch.)   174. 

■**  Copper  Hill  Mining  Co.  v.  Spen- 
cer, 25  Cal.  II. 

**Jacobson  v.  Landolt,  73  Wis.  142, 
40  N.  W.  R.  636,  9  Am.  St.  R.  767. 

**Edee  v.  Strunk,  35  Neb.  307,  53 
N.  W.  R.  70. 

*7  The  powers  and  liabilities  of  sher- 
iffs   and    other   officers    in    executing 
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receivership  that  the  receiver  derives  his  power  from  the  order  ap- 
pointing him.  He  is  entitled  to  and  should  take  possession  of  all 
the  property  included  in  the  terms  of  the  order.**  The  order  of 
appointment  may  be  vacated  on  motion  of  a  party,  but  not  on  appli- 
cation of  a  third  party.^ 

An  order  read,  to  turn  over  "  the  books,  notes  and  accounts  of  all 
kinds  of  the  said  defendant  in  the  business  of  selling  cigars,  snuff, 
tobacco  and  other  goods."  It  was  objected  that  the  order  did  not 
specify  what  notes,  orders  and  accounts  the  defendant  must  turn 
over  to  the  receiver,  and  it  was  impossible  to  comply  therewith. 
Held,  that  the  order  was  sufficiently  specific  to  put  the  defendant 
on  notice  of  what  books,  notes  and  accounts  he  must  turn  over.^ 
In  another  case  the  order  read :  "  That  James  A.  Melson,  clerk  of 
the  superior  court  of  Washington  county,  be  appointed  receiver." 
It  was  contended  that  the  omission  of  the  word  "  as  "  before  the 
words  "  clerk  of  the  superior  court,"  rendered  the  appointment  that 
of  Melson  in  his  individual  capacity  only,  when  it  should  have  been 
in  his  official  capacity ;  but  this  was  denied.*^^ 

It  has  been  declared  that  an  order  appointing  a  receiver  is  of  such 
notoriety  that  all  persons  have  constructive  notice  thereof." 

An  order  read  thus :  "All  and  singular  all  town  lots  acquired  by 
gift,  purchase  or  otherwise,  now  owned  or  that  may  hereafter  be 
owned  by  the  said  railway  company,"  and  "  all  other  rights  or 
property  whatsoever ;"  held,  "  could  only  apply  to  property  or 
rights  then  owned,  and  not  to  property  thereafter  to  be  acquired, 
and  could  not  include  the  title  afterward  acquired  to  the  lots."" 

An  order  directing  the  receiver  to  replenish  the  stock  and  con- 
tinue the  business  of  the  store,  and  dispose  of  the  goods  in  due 
course  of  trade,  authorizes  the  receiver  to  carry  on  the  business  and 
buy  what  in  his  judgment  reasonably  and  prudently  exercised,  is 
essential  to  the  execution  of  the  terms  and  evident  purpose  of  the 
order.** 

"And  it  is  further  ordered  that  the  said  railway  company,  its  offi- 
cers and  agents,  and  all  persons  who  may  have  possession  of  any  of  • 


process  fair  on  its  face,  are  fully 
treated  in  Alderson  on  Judicial  Writs 
and  Process,  chapter  30. 

**Quincy,  Missouri  &  Pacific  Rail- 
road Co.  V.  Humphreys,  145  U.  S.  82. 

^^Jacobson  v.  I^ndolt,  73  Wis.  142, 
40  N.  W.  R.  636,  9  Am.  St  R.  467. 

60  Martin  v.  Burgwyn,  88  Ga.  78,  13 
S.   E.   R.  958. 


51  Waters  v.  Melson,  112  N.  C  89, 
16  S.  E.  R.  918. 

52  Memphis   &   Charleston    Railroad 
Co.  V.  Holchner,  14  C.  C.  A.  469. 

63  Gabert  v.  Olcott,  22  S.  W.  R.  286. 
5*  Eskridge   v.   Rushworth,   3   Cola 
App.  562,  34  Pac,  R,  482. 
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the  said  railroad  properties  or  appurtenances  or  rights  and  privi- 
leges thereof,  deliver  over  to  the  said  receiver  all  and  every  part  of 
the  properties,  interests,  effects,  moneys,  receipts  and  earnings,  and 
all  the  books,  vouchers  and  papers  touching  the  operation  of  the 
said  railroads  or  either  of  them;  and  all  books  of  account  and 
vouchers  touching  or  relating  to  the  moneys,  finances  and  assets  of 
the  said  defendant  company,  including  the  stock  books  and  stock 
ledgers  of  the  said  defendant  company."  Such  order  was  held  to 
be  clear  and  include  books  of  former  companies,  and  bills  payable 
in  New  York,  and  cash  books;  that  the  order  did  not  mean  only 
books  touching  the  future  operation  of  the  railroad ;  that  the  phrase 
"all  books  of  account,"  etc.,  was  not  limited  to  only  such  books 
as  the  receiver  might  "  happen  to  demand  or  be  able  to  guess  that 
existed."" 


Section  151.  Collateral  Attack  of  the  Order — It  is  elementary 
that  when  a  court  has  jurisdiction  of  the  parties  and  the  subject- 
matter  of  an  action  its  orders  and  decrees  in  the  suit  are  final  and 
conclusive  in  all  collateral  proceedings.  In  determining  whether  an 
order  appointing  a  receiver  is  open  to  collateral  attack  the  primary 
consideration  concerns  the  jurisdiction  of  the  court  to  make  the 
order.  If  the  jurisdiction  existed  the  order  is  beyond  collateral 
attack,  though  it  be  irregular  and  voidable,**  in  the  sense  that  it 
might  be  successfully  assailed  directly  by  motion  of  the  defendant. 
But  if  the  court  was  without  jurisdiction  to  make  the  appointment, 
the  order  may  be  attacked  at  any  time,  in  all  forms  and  by  all 


persons. 


ST 


*  American  Construction  Co.  v. 
Jacksonville,  Tampa  &  Key  West  Ry. 
Ca  52  Fed.  R.  937. 

**For  a  full  discussion  of  the  terms 
"void"  and  "voidable"  and  of  col- 
lateral attack  see  Alderson's  Judicial 
Writs  and  Process,  chapter  4. 

*^Thc  propositions  asserted  in  the 
text  arc  supported  by  the  follow- 
ing authorities:  Commercial  National 
Bank  v.  Burch,  141  111.  519,  31  N,  E. 
R-  430,  33  Am.  St  R.  331 ;  Elderkin 
V.  Peterson,  8  Wash.  674;  Great  West- 
em  Telegraph  Co.  v.  Gray,  122  111. 
6jo;  Greenawalt  v.  Wilson,  52  Kans. 
109,  34  Pac.  R.  403;  Lowenstein  v. 
Finney,  54  Ark.  124,  15  S.  W.  R.  153; 


Neeves  v.  Boos,  86  Wis.  313;  Edring- 
ton  V.  Pridham,  65  Tex.  612;  Dean  v. 
Thatcher,  yt  N.  J.  L.  470;  Wood  v. 
Blythe,  46  Wis.  650,  i  N.  W.  R.  341 ; 
Keokuk  Northern  Line,  etc.,  Co.  v. 
Davidson,  13  Mo.  App.  561 ;  Mercan- 
tile Trust  Co.  V.  Pittsburg,  etc.,  R.  R. 
Co.  29  Fed.  R.  732;  Lutt  v.  Grimont, 
17  Bradw.  308,  313;  Texas  &  Pacific 
Railway  Co.  v.  Gay,  86  Tex.  571,  26 
S.  W.  R.  599»  25  L.  R.  A.  52;  Brad- 
ley v.  Marine  &  River  Phosphate  & 
Mining  Co.  3  Hughes,  26;  Comer  v. 
Bray,  83  Ala.  216;  Capital  City  Mutual 
Fire  Insurance  Co.v.Boggs,  33  Atl.  R. 
349;  Compton  V.  Jesup  (C.  C. 
A.),  68  Fed.  R.  263;   Wiedemann  v. 
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The  appointment  cannot  be  questioned  in  an  action  instituted  by 
the  receiver,**  in  an  intervening,**  a  habeas  corpus,^  or  in  a  supple- 
mental proceeding,^^  nor  by  the  parties  thereto,^  nor  in  a  proceed- 
ing by  a  judgment  creditor.^ 


Sann,  31  Atl.  R.  211;  Whitney  v.  Han- 
over National  Bank,  71  Miss.  1009,  15 
So.  R.  33 ;  Davis  v.  Shearer,  90  Wis. 
250,  62  N.  W.  R.  1050;  Block  V.  Estes, 
92  Mo.  318,  4  S.  W.  R.  731;  Bodkin 
V.  Merit,  102  Ind.  293,  i  N.  E.  R.  199. 
^  Neeves  v.  Boos,  86  Wis.  313,  56 
N.  W.  R.  909;  Jones  v.  Blun,  145  N. 

Y.  333. 

s^Quincy,  Missouri  &  Pacific  Rail- 
way Co.  V.  Humphreys,  145  U.  S.  105; 


Florence  Gas,  Electric  Light  & 
Power  Co.  v.  Hanley,  loi  Ala.  15,  13 
So.  R.  343. 

«>  Lewis,  in  re,  52  Kans.  660,  35 
Pac  R.  287. 

•1  Thomas  v.  Gartner,  97  Mich.  608, 
57  N.  W.  R.  88. 

<B  Smith  V.  Harris,  135  Ind.  621,  35 
N.  k  R.  984. 

«8  Jones  V.  Blun,  145  N.  Y.  333. 
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167.  Surety  Liable  for  Interest,  Costs,  etc. 
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Section  152.  The  Receiver  Must  Generally  Give  a  Bond  —  Pre- 
sumption,—  The  relation  of  the  receiver  to  the  court  as  its  execu- 
tive officer  for  the  preservation  of  the  property  in  controversy, 
and  as  the  actual  holdier  of  it  on  behalf  of  the  court,  although  for 
the  benefit  of  those  to  whom  the  court  shall  finally  award  it,  ren- 
ders it  necessary  that  every  precaution  shall  be  taken  to  secure  the 
parties  interested,  in  every  reasonable  way,  agfainst  loss  or  damage 
from  his  illegal  act  or  negligence.  The  necessity  is  the  greater  from 
the  fact  that  such  parties  have  no  recourse  to  the  court  itself  for 
such  illegal  acts  or  negligence,  even  though  the  holding  of  the 
receiver  be  technically  its  holding.  In  consequence  the  receiver  is 
required,  before  entering  upon  the  discharge  of  his  duties,  and  par- 
ticularly before  taking  possession  of  the  property,  to  give  a  bond, 
or  enter  into  a  recognizance  for  the  due  and  faithful  performance  of 
his  duty.*    The  receiver's  title  and  possession  and  his  right  to  per- 

^Tomlmson  v.  Ward,  2  Conn.  396;  Matter  of  Eagle  Iron  Works,  8  Paige,  385. 
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form  the  duties  and  exercise  the  powers  of  his  office  are  dependent 
and  accrue  only  upon  his  giving  the  required  bond  as  fixed  by  the 
order  of  his  appointment.^  Where  the  order  of  appointment  pro- 
vides for  bond,  in  an  action  by  the  receiver,  it  will  be  presumed 
that  he  gave  bond.^  A  receiver  should  be  allowed  a  reasonable  fee 
for  securing  his  bond/rom  a  surety  company.*  The  regularity  and 
validity  of  the  bond  of  a  receiver  cannot  be  questioned  in  a  col- 
lateral matter.*^ 

Section  153.  When  a  Bond  Need  Not  be  Given — Although  it 
is  a  general  rule  that  the  receiver  must  give  a  bond,  and  that  his 
own  recognizance  is  not  sufficient,  there  may  be  cases  where  it  is 
within  the  discretion  of  the  chancellor  to  dispense  altogether  with 
the  security  of  a  bond.  Thus,  in  New  York,  where,  in  proceedings 
by  judgment  creditors  against  their  debtor,  the  same  person  is  ap- 
pointed receiver  in  different  actions  brought  by  different  cred- 
itors, it  has  been  held  that  he  need  not  give  new  security  in  each 
action  successively,  if  the  security  in  the  original  action  were  ap- 
proved by  the  court  as  adequate.®  So,  also,  a  mortgagee  of  an 
estate  in  the  West  Indies  was,  in  an  old  case,  appointed  receiver  in 
England  without  being  required  to  give  security.''  In  South  Caro- 
lina it  is  the  usual  and  better  practice  to  require  bonds  from  receiv- 
ers appointed  in  supplementary  proceedings,  but  it  is  not  essential.* 

As  a  general  rule  of  law  the  obligation  of  a  receiver  to  give  se- 
curity for  the  due  performance  of  his  trust  is  to  be  regarded  as 
founded  upon  the  general  practice  of  the  court  of  chancery  and, 
therefore,  within  the  power  of  the  chancellor  to  be  altogether  dis- 
pensed with  in  a  proper  case. 

Where  a  receiver  was  appointed  to  act  without  compensation  the 
court  dispensed  with  giving  bond.^ 

It  is  usual  for  the  order  of  appointment  to  provide  that  the 
receiver  give  bond,  and  unless  such  requirement  is  waived  by  the 


2  Woods  V.  Ellis,  8s  Va.  471,  7  S.  E. 
R.  852;  Johnson  v.  Martin,  i  T.  &  C. 
(N.  Y.  Sup.  Ct.)  504;  Dcfries  v. 
Creed,  34  L.  J.  (N.  S.)  Eq.  607;  Ed- 
wards V.  Edwards,  2  Ch.  D.  291,  re- 
versing I  Ch.  D.  454;  Ex  parte 
Evans,  13  Ch.  D.  252;  Crimlish's 
Admr.  v.  Shenandoah  Valley  R.  R. 
Co.,  40  W.  Va.  627,  22  S.  E.  R.  90. 

•Hegewisch  v.  Silver,  140  N.  Y. 
414,  35  N.  £.  R.  658. 


*  Hamacker  v.  Commercial  Bank,  95 
Wis.  359,  70  N.  W.  R.  295. 

^  Metropolitan  National  Bank  v. 
Commercial  State  Bank,  104  Iowa, 
682,  74  N.  W.  R.  26. 

^  Banks  v.  Potter,  21  How.  Pr.  469. 

7  Davis  V.  Barrett,  13  L.  J.  (N.  S.) 
Ch.  304. 

8  Dilling  V.  Foster,  21  S.  C.  335,  3391 
^Gardner  v.  Blane,  i  Hare,  381. 
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court,  or  the  parties  in  interest,  the  receiver  must  comply  with  the 
order  before  taking  possession  of  the  property.^^ 

Section  154.  The  Receiver's  Own  Recognizance. —  It  has  some- 
times been  held  that  when  a  person  is  appointed  receiver  upon  the 
nomination  of  either  party  to  the  litigation,  his  own  recognizance 
may  be  taken  in  lieu  of  other  security.  ^^  So,  also,  where  the  re- 
ceiver is  responsible  and  satisfactory  to  all  parties  except  the 
defendant,  he  may  be  allowed  to  give  security  by  his  individual 
recognizance.** 

The  rule,  however,  is  otherwise  in  the  Irish  court  of  chancery,  and 
it  is  there  held  that  a  receiver  will  not  be  appointed  without  giving 
security  other  than  his  own  recognizance,  even  though  he  has  been 
appointed  by  consent  of  all  the  parties  in  interest.** 

There  is  precedent  for  permitting  a  receiver  to  act  on  his  own 
reo^izance.** 

Section  155.  The  Bond  Upon  an  Extension  of  the  Receivership 
aod  Continuing  Temporary  as  Permanent  Receiver. —  Where  the 
receivership  is  extended  so  that  the  receiver  may  take  possession 
of  other  assets  of  the  debtor,  additional  security  in  proportion  to 
the  additional  property  should  be  given.**^  It  is  the  general  chan- 
cery practice  that,  where  application  is  made  for  the  appointment 
of  a  receiver  over  an  estate  already  in  the  hands  of  another  receiver, 
to  extend  the  appointment  of  such  other  receiver  to  such  applica- 
tion, and,  on  being  so  extended,  additional  security  may  be  re- 
quired; or,  in  default  thereof,  another  appointment  may  be  made.^* 

If  a  receiver  be  extended  over  new  or  additional  property  in  any 
case  it  is  usual  to  require  that  the  bond  of  such  receiver  be  increased 
in  double  the  amount  of  the  value  of  such  additional  property,  and 
if  the  receiver  neglect  or  be  unable  to  procure  such  further  security, 
upon  due  notice  to  him  so  to  do,  it  is  the  practice  to  apply  that  he 
be  discharged,  and  that  a  new  receiver  be  appointedT  over  the  entire 
property." 

The  continuance  of  the  temporary  receiver  as  permanent  receiver, 
without  requiring  new  bond,  also  continues  the  original  bond.    In 

^^Hegewisch   v.   Silver,   140  N.   Y.  i*Downshire  v.  Tyrrell,  Hayes,  354. 

414,  35  N.  E.  R.  658.  If  such  security  be  not  given  the  rc- 

^^  Manners  v.  Furze,  11  Beav.  30.  ceiver  may  be  removed.    Wise  v.  Ashe, 

^  Ridoat  v.  Earl  of  Pljrmouth,  Dick.  i  Ir.  Eq.  210.    See  also  the  same  case 

ffi;  Manners  v.  Furze,  11  Beav.  30.  as   to   his   fees. 

"Carlisle  v.  Berkley,  Amb.  sqQl  "Id. 

^^  Bailie  V.  Bailie,  i  Ir.  Eq.  413.  ^^  Edwards  on   Receivers,    109. 
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such  a  case  the  court  has,  of  course,  power  to  require  a  new  bond, 
but  the  receiver  is  not  required  to  give  additional  bond  unless  or- 
dered by  the  court  to  do  so.^® 

Section  156.  Number  of  Sureties  —  Assignment  of  Securities. — 
A  receiver  is  usually  required  to  furnish  two  sureties ;  there  ought 
to  be  at  least  two.^®  Under  the  earlier  practice  of  the  English 
court  of  chancery,  it  seems  that  the  number  was  almost  universally 
two;^  but  the  number  may  vary  in  the  discretion  of  the  court, 
which  has  in  view  only  the  security  of  the  fund.  Under  proper  cir- 
cumstances one  surety  has  been  allowed  instead  of  two  or  more." 
In  modern  practice  it  is  of  frequent  occurrence  that  a  greater  num- 
ber is  required. 

While  it  is  not  the  ordinary  or  proper  course  to  take  security  for 
the  faithful  performance  of  duty  by  a  receiver,  in  any  other  way 
than  by  a  bond,  it  was  held  in  England,  in  a  case  where  three 
executors  assigned  a  mortgage  belonging  to  their  testator's  estate 
as  security  for  the  receivership  of  one  of  their  number,  in  a  matter 
not  connected  with  their  trust,  that  the  assignment  was  valid,  and 
that  the  mortgage  should  be  held  for  the  sum  due  from  the  re- 
ceiver.'*' 

Section  157.  Who  May  be  Sureties —  It  is  required  that  the  sure- 
ties upon  a  receiver's  bond  be  real  and  substantial  persons.^  If  the 
matter  of  sureties  in  case  of  a  receiver  be  put  on  the  same  footing 
as  special  bail,  then  they  ought  to  be  freeholders  or  housekeepers. 
This  seems  to  be  the  general  rule  in  England.^ 

But  in  this  country  it  would  not,  it  is  believed,  be  universally  in- 
sisted upon.  A  court  would  look  to  the  accountability  or  respon- 
sibility of  one  offered  as  surety,  rather  than  make  inquiry  whether  or 
not  he  was  a  freeholder  or  housekeeper.  It  is  not  necessary  that 
the  sureties  be  citizens  of  the  state  in  which  the  action  is  pending 
and  the  court  may  lawfully  accept  non-resident  sureties.* 

It  is  the  rule  in  England  that  the  sureties  of  a  receiver  must  be 


18  Janes  v.  Blun,  145  N.  Y.  333* 
39  N.  E.  R.  954. 

i»  Mead  v.  Orery,  3  Atk.  235 ;  John- 
soil  V.  Martin,  i  T.  &  C.  (N.  Y.  Sup. 

Ct.)   504. 

20  Mead  v.  Orery,  3  Atk.  235. 

21  Johnson  v.  Martin,  i  T.  &  C.  (N. 
Y.  Sup.  Ct.)  504,  citing  the  case  of  the 


Mechanics'  Fire  Insurance  Co.  5  Abb. 
Pr.  444,  446. 

22  Mead  v.  Orery,  3  Atk.  235. 

2«  Smith  V.  Scandrett,  W.  Black. 
444;  Beardmore  v.  Phillips,  4  Maule 
&  Sel.  173. 

2*Lofft,  148. 

*  Taylor  v.  The  Life  Association  of 
America,  3  Fed.  R.  465. 
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within  the  jurisdiction.^  As  of  course,  no  persons  disabled  by  law 
from  making  a  contract,  as  infants,  lunatics,  idiots  and  married 
women,  are  eligfible  at  common  law  as  sureties. 

By  the  practice  of  the  Irish  court  of  chancery,  the  receiver  must 
be  possessed  of  real  estate,  but  this  is  not  the  rule  here.  It  is  the 
right  of  the  court  to  accept  or  reject  any  person  proposed  as  a 
surety  arbitrarily,  and  when  there  is  any  doubt  as  to  the  sufficiency 
or  solvency  of  the  security  offered,  it  is  the  duty  of  the  court  to 
hear  the  opposing  parties  in  relation  thereto.  This  is  generally 
done  upon  notice.  If  the  sureties,  or  either  of  them,  are  finally  re- 
jected, a  new  surety  or  sureties,  as  the  case  may  be,  must  be  pro- 
cured.*' 

It  was  formerly  the  practice  in  New  York  to  allow  a  plaintiff,  or 
petitioning  creditor,  to  be  one  of  the  sureties  for  the  receiver.  But 
although  there  may  be  no  positive  legal  objection  to  such  a  prac- 
tice, yet,  inasmuch  as  the  receiver  is  the  officer  of  the  court  and  not 
the  agent  or  representative  of  either  party  to  the  action,  it  is  not  to 
be  commended. 

Section  1 58.  Bond  Made  Payable  to  an  Officer  of  Court  —  Con- 
struction of. —  Where  the  penal  sum  in  a  receiver's  bond  was  pay- 
able to  "  J.  M.  S.,  clerk  of  the  superior  court,  etc.,  without  any 
words  showing  that  the  obligee's  representatives  were  to  succeed  to 
his  rights,  and  which  showed  on  its  face  that  it  was  given  in  pur- 
suance of  orders  of  the  court,  to  secure  the  faithful  performance  of 
the  receiver's  duty,  etc.,  in  an  action  on  said  bond  it  was  construed 
not  to  be  an  obligation  to  J.  M.  S.  individually,  but  was  held  valid 
for  the  purpose  for  which  it  was  given,  the  recitals  in  the  bond  be- 
ing considered  prima  facie  evidence  of  the  facts  therein  set  forth, 
and  the  action  was  held  to  be  properly  brought  by  the  party  inter- 
ested, in  his  own  name,  after  leave  of  court  duly,  obtained  under 
section  814  of  the  New  York  code  of  civil  procedure.^ 

If  the  clerk  of  a  court,  already  under  bond  as  clerk,  is  appointed 
a  receiver,  the  sureties  upon  his  bond  as  clerk,  are  presumed  to 
have  entered  into  the  bond  with  reference  solely  to  his  duties  in 
that  office,  and  cannot  be  held  liable  for  his  negligence  or  default  as 
receiver.* 

M  Cockbum  v.  Raphael,  2  Sim.  &  S.  »  Kerr  v.  Brandon,  84  N.  C.   128 ; 

455.  Rogers  v.  Odom,  86  N.  C.  432;  Syme 

*^  Edwards  on  Receivers,  94.  v.  Bunting,  91  N.  C.  48.    In  the  case 

*  Titus  V.  Fairchild,  49  N.  Y.  Super.  last  cited  the   effect  of  a  statute  cn- 

Ct  311,  319,  220.  larging   the    clerk's    liability   in    such 
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Section  1 59.  The  Bond  Must  be  Approved  by  the  Court  —  Con- 
sent.—  It  is  usual  to  provide  in  the  order  of  appointment  not  only 
for  the  giving  of  the  bond  and  the  appointment  of  the  sureties, 
but  also  that  the  sureties  upon  the  bond  shall  be  approved  by  the 
court,  or,  sometimes,  by  the  clerk.  In  Indiana,  however,  it  is  held, 
where  the  statute  under  which  a  receiver  acts  authorizes  both  the 
appointment  and  the  approval  of  the  bond  by  the  court  that  both 
acts  are  to  be  performed  by  the  court  itself,  and  that  the  bond  can- 
not lawfully  be  approved  by  the  clerk.*^ 

In  the  earlier  practice  both  in  England  and  in  this  country,  there 
was  a  reference  to  a  master  to  determine  the  form  of  the  bond,  and 
to  approve  of  the  sureties,  but  this  is  no  longer  the  usual  procedure. 
The  amount  and  condition  of  the  bond  is  usually  stipulated  in  the 
order  of  the  appointment.  It  is  to  be  determined  by  the  court  or 
officer  making  the  appointment,  due  regard  being  had  to  the  value 
of  the  property  intrusted  to  the  receiver  and  the  magnitude  of  the 
trust  devolving  upon  him.  Accordingly  it  is  held  in  California  that 
a  court  commissioner  has  no  jurisdiction  to  appoint  a  receiver,  and 
that  a  bond  given  by  a  receiver  so  appointed  is  void.^^  It  is  in 
general  not  competent  for  the  parties  themselves  to  dispense  with 
the  security  of  a  bond  even  by  consent.^  It  has,  however,  been 
held,  where  the  parties  have  agreed  upon  a  receiver  and  then  ask 
the  court  that  he  be  appointed  without  security,  that  such  a  pro- 
ceeding is  regular.*^ 

In  New  York,  a  bond,  given  in  pursuance  of  an  order  or  decree, 
by  a  receiver  to  the  clerk  of  the  court,  conditioned  for  the  faithful 
performance  of  the  receiver's  duty,  does  not  fall  within  the  prohibi- 
tion of  the  statute  forbidding  a  sheriff  or  other  officer  to  take  any 
bond,  obligation  or  security  by  color  of  his  office,  except  such  as 
are  provided  by  law.** 

Section  160.  When  the  Security  Becomes  Insufficient  —  Vacat- 
ing the  Bond  as  to  One  Surety. —  Where  the  security  of  a  receiver 
appeared  insufficient,  and  the  court  made  a  rule  upon  him  to  show 
cause  why  he  should  not  give  other  securities,  it  was  held,  upon  his 
failure  to  show  cause,  that  the  court  might  remove  him  and  appoint 


cases,  and  the  liability  of  sureties  upon 
his  official  bond  given  after  the  pas- 
sage of  the  statute,  are  considered. 

^Newmand  v.  Hammond,  46  Ind. 
119. 

"  Quiggle  V.  Trumbo,  56  Cal.  626. 


^  Manners  v.  Furze,  11   Beav.    3a 
C/.  Tylee  v.  Tylee,  17  Beav.  583. 
38  Manners  v.  Furtc,  11  Beav.  3a 
'*  Titus  V.  Fairchild,  49  N.  Y.  Super. 
Ct  211,  218. 
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another  receiver  in  his  place,  and  direct  him  to  deliver  up  to  his 
successor  the  amount  collected,  together  with  all  the  partnership 
assets  in  his  hands;  also  that,  for  failure  to  pay  over  such  funds, 
suit  might  be  brought  against  him  and  the  sureties  on  his  bond  as 
receiver.^ 

In  an  Irish  case  it  has  been  held  competent  for  the  parties  to  a 
cause  to  consent  that  the  receiver's  bond  be  vacated  as  to  one 
suret)%  and  that  he  be  absolutely  discharged,  without  releasing  the 
remaining  surety  in  the  case.  Inasmuch  as  such  i  proceeding  was 
not  in  accord  with  the  usual  rule  of  a  court  of  chancery  with  respect 
to  the  release  of  sureties,  the  continuing  surety  and  the  receiver  en- 
tered into  a  written  agreement  which  provided  that  the  bond  should 
continue  to  be  binding  upon  them,  although  it  had  been  vacated  as 
to  the  retiring  surety.  This  agreement  was  verified  by  an  affidavit 
stating  that  the  parties  consented  to  the  vacating  of  the  recogni- 
zance as  to  the  one  surety,  without  prejudice  to  the  liability  of  the 
receiver  and  of  the  other  surety,  as  well  for  acts  done  before  as  for 
those  done  after  the  release;  and  it  was  stipulated  not  to  rely  on 
such  discharge  in  defense  of  any  future  action  or  proceeding  which 
might  be  brought  against  them.^ 


Section  i6i.  Failure  to  Give  Bond  —  Imperfections. —  Where 
upon  his  appointment  a  receiver  gave  bond  with  two  sureties,  and 
one  afterward  caused  himself  to  be  discharged,  and  the  receiver 
procured  a  new  bond  to  be  executed,  but  the  time  for  offering  it  for 
approval  had  elapsed,  it  was  held  that  it  might  be  entered  nunc  pro 
tunc,"  When  the  bond  gfiven  by  a  receiver,  upon  his  appointment, 
in  a  suit  for  an  account  and  settlement  of  copartnership  concerns,  is 
not  filed  in  the  proper  office,  through  inadvertence,  the  court  may 
direct  it  to  be  filed  nunc  pro  tunc.^ 

It  has  been  held  in  New  York  that  a  failure  to  execute  the  bond 
in  due  form  was  sufficient  to  authorize  a  nonsuit  in  an  action 
brought  by  a  receiver;^  but,  in  a  later  case,  the  court  took  the 


•Shackelford's  Admr.  v.  Shackel- 
ford, 32  Gratt  481,  510,  514.  In  this 
case  the  court  made  an  alternative  or- 
<ler  that,  unless  the  first  receiver  paid 
over  the  funds  in  his  hands  to  his  suc- 
cessor within  sixty  days,  a  suit  should 
be  instituted  against  him  and  his  sure- 
ties therefor,  hy  a  commissioner  named 
in  the  order,  who  was  required  to  give 


honds  for  the  faithful  performance  of 
his  duties. 

^Callaghan  v.  Callaghan,  8  Ir.  £q. 
572.  Sec  also  O'Keeffe  v.  Armstrong, 
2  Ir.  Ch.  (N.  S.)  115. 

^  Vaughan  v.  Vaughan,  Dick.  90. 

•*  Whiteside  v.  Prendergast,  2  Barb. 
Ch.   471. 

'•Johnson  v.  Martin,  i  T.  &  C. 
(N.  Y.  Sup.  Ct.)  504. 
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position  that  it  is  not  competent  for  the  defendants,  in  an  action 
brought  by  a  receiver,  to  set  up  a  mere  informaHty  in  the  bond,  as 
that  it  was  not  executed  under  seal,  in  bar  of  the  action,  such  an 
irregularity  being  one  of  which  the  judgment  debtor  only  can  take 
advantage.*^  If  the  receiver  is  not  ordered  to  give  bond,  that  none 
has  been  given  is  no  defense  to  an  action  instituted  by  him.^* 

It  has  been  held  in  Texas  that  where,  by  a  final  decree,  a  re- 
ceiver has  been  appointed  to  execute  it,  the  failure  to  require  a  bond 
of  him  is  no  groVmd  for  reversing  the  decree,  such  omission  being 
looked  upon  as  the  fault  of  the  defendant  in  not  requiring  a  bond.** 
In  Louisiana  the  court  has  authority  to  appoint  receivers  of  the 
property  of  a  corporation,  on  petition  of  creditors  with  the  consent 
of  the  stockholders,  in  whom  was  vested  the  right  of  appointing 
commissioners  of  liquidation;  and  where  one  of  the  receivers  so 
appointed  absents  himself  and  fails  to  file  the  bond  required  under 
order  of  the  court,  it  lies  within  the  discretion  of  the  court  to  re- 
move him  and  appoint  another  in  his  stead.*®  Under  a  statute  re- 
quiring a  receiver  in  supplementary  proceedings  to  give  a  bond, 
and  providing  that  thereupon  he  shall  be  vested  with  all  the  rights 
and  powers  as  receiver,  it  has  been  adjudged  that  the  appointment 
is  not  complete  and  the  receiver's  power  to  act  does  not  exist  until 
his  bond  has  been  filed.** 

Section  162.  The  Nature  of  the  Sureties'  Liability  —  Their  Dis- 
charge—  Effect  of  New  Bond  on  Sureties — The  liability  of  the 
sureties  of  a  receiver,*  like  the  liability  of  sureties  in  general,  is 
strictissimi  juris;  such  sureties  are  universally  to  be  held  very 
strictly  to  the  obligation  of  their  bonds,  and,  unless  it  appear  to  be 
clearly  for  the  benefit  of  the  estate  or  of  the  parties  to  the  cause, 
they  are  not  to  be  discharged  upon  their  own  application.** 

The  liability  of  the  sureties  on  a  receiver's  bond  grows  out  of 
their  undertaking  as  sureties,  and  can  be  ascertained  and  enforced 


^Morgan  v.  Potter,  17  Hun,  403. 
In  this  case  the  court  cited  Tyler  v. 
Willis,  33  Barb.  327,  and  Underwood 
V.  Sutcliffe,  ID  Hun,  453,  and  distin- 
guished Johnson  v.  Martin,  supra,  as 
not  being  necessarily  in  conflict  with 
the  other  cases  cited,  because,  for 
aught  that  appears  in  that  case,  the 
objection  was  taken  by  the  judgment 
debtor  and  it  did  not  appear  that  the 
receiver  had  obtained  an  order  of  the 
court  giving  him  leave  to  sue,  as  had 


been  done  in  the  case  under  considera- 
tion. 

^1  Wilson  V.  Welsh,  157  Mass.  77,  3^ 
N.  R  R.  712. 

*2  Shulte  V.  Hoffman,  18  Tex.  678. 

**/n  re  Louisiana  Savings  Bank, 
etc.,  35  La.  Ann.   196,  201. 

*4  National  Wall  Paper  Co.  v.  Gtr- 
mach,  37  N.  Y.  S.  428,  15  Misc.  R- 
640. 

45  Griffith  V.  Griffith,  2  Vcs.  400. 
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only  by  a  suit  on  the  bond  in  a  common  law  court,  where  full  oppor- 
tunity for  making  defense  and  the  constitutional  right  of  trial  by 
jury  can  be  had.  The  equity  court  has  no  jurisdiction  to  try  their 
liability,  by  a  rule  to  show  cause  in  the  original  suit,  to  which  they 
are  in  no  just  sense  parties.^ 

The  request  of  a  surety  to  be  discharged  from  further  obligation 
on  the  bond  will  not  be  granted  except  for  special  cause  shown."*^ 
When,  under  order  of  court,  the  receiver  gives  a  new  bond,  the 
sureties  on  the  first  one  are  in  no  regard  released,  but  are  liable  for 
any  default  of  the  receiver  occurring  after  as  well  as  before  the  new 
bond  takes  effect;  unless  the  court  releases  the  first  sureties.  The 
new  bond  becomes  and  is  merely  additional  and  cumulative,  rather 
than  substitutional.'*® 

The  bond  given  by  a  receiver  in  a  proceeding  beyond  the  juris- 
diction of  the  court  is  void  and  the  sureties  thereon  are  not  liable.** 
But  it  was  declared  in  the  case  cited  that  if  the  court  had  power 
to  appoint  a  receiver,  but  not  to  do  so  in  the  particular  proceeding 
which  was  instituted,  and  there  was  colorable  authority  for  the 
appointment,  the  party  so  appointed  became  receiver  de  facto,  and, 
therefore,  was  bound  for  the  faithful  performance  of  his  duty.*^ 

Section  163.  Effect  of  Discontinuance  of  the  Suit  —  Death  of 
a  Surety.---  The  discontinuance  of  a  suit  in  equity  for  an  account 
and  settlement  of  the  concerns  of  a  copartnership,  does  not  dis- 
charge a  receiver  appointed  therein ;  but  it  will  entitle  the  receiver 
to  apply  for  his  discharge,  and  exonerate  both  him  and  his  sureties, 
unless  the  interests  of  the  defendants  require  that  he  should  con- 
tinue in  the  receivership,  in  which  case  the  defendants  so  protected 
should  be  required  to  file  a  bill  forthwith  to  settle  their  rights." 

Where,  in  a  suit  in  chancery  to  settle  partnership  accounts,  the 
court  appoints  a  receiver,  who  gives  bond  and  takes  charge  of  the 
property,  a  compromise  and  dismissal  of  the  suit  does  not  discharge 
the  receiver  from  accountability  to  the  court,  but  he  is  not  liable  to 
an  action  on  his  bond,  until  he  have  failed  to  obey  some  order  of 
the  court  in  relation  to  the  effects  placed  in  his  hands.**^ 

If  one  of  the  sureties  upon  a  receiver's  bond  die,  leaving  no 

^  Thunnan  v.  Morgan,  79  Va.  367,  ^  Mittnacht  v.  Kellerman,  105  N.  Y. 

372.  469,  12  N.  E.  R.  28. 

*'  Suwart  V.  Johnson,  87  Ga.  97,  13         ^  Id. 
S.  EL  R.  258L  »i  Whiteside  v.  Prendcrgast,  2  Barb. 

«Id.  Ch.  471. 

«2  State  V.  Gibson,  21  Ark.  140. 
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property  available  to  meet  his  obligation  upon  the  bond,  the  receiver 
will  be  required  to  obtain  a  new  surety  in  his  stead." 

Section  164.  Sureties  Liable  Upon  a  General  Clause  in  the  Con- 
dition of  a  Bond. —  Where  the  condition  of  the  bond  was  that  cer- 
tain creditors  named  should  be  paid,  and  also  that  the  receiver 
should  well  and  truly  account  for  all  moneys  received  by  him,  pay 
over  all  such  moneys  and  comply  with  all  orders  of  the  court  con- 
cerning the  same,  it  was  held  that,  although  the  creditors  named  in 
the  condition  had  been  fully  paid,  other  creditors,  not  named,  might 
recover  against  the  sureties  upon  the  bond  for  a  breach  of  the  con- 
dition to  account,  pay  over  and  comply  with  orders,  etc." 

Section  165.  Breach  of  Bond  —  Liability  of  Sureties  —  Proof 
Required  to  Enforce  the  Bond —  If  a  bond  is  conditioned  that  it 
shall  be  void  if  the  receiver  duly  perform  his  duty  and  account  to 
the  court,  the  bond  becomes  absolute  immediately  upon  his  failure 
in  either  respect.**^  But,  according  to  some  rulings,  there  can  be  no 
action  brought  to  enforce  the  bond  until  the  receiver  has  failed  to 
obey  an  order  of  the  court  touching  the  property  under  his  control. 
So  the  practice  in  many  cases  is  to*  apply  to  the  court  for  a  rule 
upon  the  receiver  to  account,  and  a  failure  to  account,  or  to  comply 
with  an  order  to  pay  over  money  after  an  accounting,  will  render 
the  receiver  and  his  sureties  liable  on  the  bond."  In  Massachu- 
setts it  has  been  decided  that  the  omission  of  a  receiver  to  pay  to 
himself,  as  receiver,  money  borrowed  by  him  of  the  defendant 
company  before  he  was  appointed,  was  a  breach  of  his  bond  for 
which  he  and  his  sureties  were  liable."  But  taking  property 
under  order  of  the  court  to  which  the  receiver  has  no  right  is  not 
a  breach  of  the  bond.** 

Where  a  bond  is  conditioned  that  the  receiver  shall  faithfully 
execute  his  trust  and  make  payments  as  directed  by  order  of  the 
court,  it  is  sufficient  to  sustain  an  action  for  breach  thereof  against 
the  sureties,  to  prove  orders  granted  after  a  hearing  upon  notice  to 
the  receiver,  directing  him  to  pay  a  certain  sum  to  plaintiff,  and  ad- 
judging him  in  contempt  for  failure  to  do  so;  in  such  case  plaintiff 


M  Averall  v.  V^ade,  Flan.  &  K.  dr.) 

341. 
**  Ross     V.     Williams,     1 1     Heisk. 

(Tcnn.)  410. 

BS  Maunsell  ▼.  Egan,  3  Jones  &  Lat 

dr.)  251. 


^•Bank  of  Washington  v.  Creditors, 
86  N.  C.  323;  Atkinson  v.  Smith,  89 
N.  C.  72;  State  v.  Gibson,  21  Ark.  140- 

*^^  Commonwealth  v.  Gould,  118 
Mass.  300. 

^  People  for  Use  v.  Murdoch,  50 
111.  311. 
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need  not  prove  that  there  are  funds  of  the  estate  in  the  receiver's 
hands  sufficient  to  meet  his  claim.°^ 

A  right  of  action  on  the  bond  does  not  and  cannot  accrue  until 
there  has  been  an  accounting  and  order  of  the  court  thereon ;  that 
is  until  there  has  been  a  settlement.^ 

The  precedents  do  not  justify  the  practice  in  equity  of  giving  a 
summary  decree  against  the  surety  on  a  receiver's  bond  for  the 
latter's  default,  at  least  where  such  power  is  not  reserved  in  the 
bond  itself,  or  by  statute  or  rule  of  court.®^  But  if  the  sureties  have 
a  part  of  the  trust  funds  in  their  possession,  then,  and  to  that  ex- 
tent, they  may  be  proceeded  against  summarily.®  It  is  not  neces- 
sary to  obtain  leave  of  court  to.  sue  the  sureties  on  a  receiver's 
bond.®  If  the  conditions  in  the  bond  be  that  a  receiver  shall  obey 
the  orders  of  the  court,  a  liability  is  fixed  on  the  bond  on  proof  of 
disobedience  of  an  order.  But  if  the  condition  of  the  bond  be  that 
the  receiver  shall  faithfully  discharge  his  duties,  the  surety  may 
show  that  the  apparent  disobedience  of  the  receiver  was  not  in  fact 
a  disobedience  at  all,  for  the  reason  that  the  receiver  had,  before  the 
time  of  the  order,  faithfully  discharged  his  duties  as^uch  by  paying 
over  all  moneys  in  his  hands  in  pursuance  of  another  valid  order  of 
the  court.**  In  this  case  the  receiver  paid  out  money  under  an 
order  of  the  court  which  was  afterwards  reversed.  It  was  said 
that  the  order,  when  reversed,  lost  its  force,  but  did  not  cease  to  be 
a  protection  to  the  receiver  for  whatever  had  been  done  under  it 
while  it  was  in  effect.  By  executing  a  bond  which  recites  the 
appointment  of  a  receiver,  the  sureties  are  estopped  from  denying 
such  appointment." 

Sccti<m  166.  Requisite  Proof  Continued. — ^A  surety  of  a  receiver 
is  concluded,  in  a  suit  at  law  on  the  bond,  by  the  amount  found 
due  in  an  account  taken  in  chancery,  he  having  had,  by  due  notice, 
an  opporttmity  to  intervene  in  the  taking  of  such  account.^  An 
order  fixing  the  amount  due  from  a  receiver,  and  directing  him  to 
pay  it,  is  competent  as  evidence  in  an  action  against  the  sureties 
on  his  bond,  both  as  to  the  breach  of  the  condition  for  the  faithful 

■•Titus    ▼.    Fairchild,    49    N.    Y.  ^Lester  v.  Lawyers'  Surety  G>.  63 

Super.  Ct  211,  221.  N.  Y.  S.  804,  50  App.  Div.  181,  30  Civ. 

•French  ▼.  Dauchy,  134  N.  Y.  543,  Proc  R.  388. 

10  N.  Y.  S.  468.  «  Carl  v.  Meyer,  64  N.  Y.  S.  1077, 

«  Kirker  v.  Owiogs,  9B  Fed.  R.  499.  51  App.  Div.  5. 

•Black  V.  Gentry,  119  N.  C  S02,  26  ««Ball  v.   Chancellor,  47  N.  J.  L. 

S.  E.  R.  43.  125,  134,  136. 

«Id. 
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performance  of  his  duties  and  as  to  the  amount  due  from  him  on 
account  of  his  receivership.®^  In  such  case  the  fact  that  the  re- 
ceiver has  rendered  certain  services,  for  which  the  amount  of  his 
compensation  has  not  been  determined  or  paid  to  him,  will  not 
avail  to  reduce  the  liability  of  the  sureties.®^  If  the  condition  of 
the  bond  recites  that  the  receiver  will  "  henceforth  faithfully  dis- 
charge the  duties  of  his  trust,"  the  surety  cannot,  in  an  action  on 
the  bond,  be  held  liable  for  any  default  or  failure  to  perform  his 
duty,  which  occurred  before  the  execution  of  the  bond,  and,  in 
such  a  case,  it  was  held  in  New  York  that  the  surety  w^as  not  con- 
cluded by  an  accounting  and  an  order  thereon  fixing  the  sum  due 
from  the  receiver,  when  the  surety  was  not  made  a  party  to  the 
accounting  and  had  no  opportunity  to  be  heard.^ 

The  fact  that  a  receiver  is  not  authorized  to  take  notes  in  pay- 
ment for  the  hire  of  property,  which  he  has  a  right  to  hire  by 
authority  of  the  court,  will  not  relieve  either  him  or  his  sureties,  in 
an  action  upon  the  bond,  from  liability  for  the  proceeds  of  notes 
actually  taken  and  collected  on  account  of  such  hiringJ^  Upon  the 
petition  of  interested  parties  leave  will  be  given  to  bring  suit 
against  the  sureties  of  a  receiver,  who  has  died  leaving  a  balance 
due  the  estate,  even  though  the  amount  of  such  balance  is  not  de- 
termined." 

Section  167.  Surety  Liable  for  Interest,  Costs,  Etc. — Sureties 
are  usually  held  liable  for  interest  upon  sums  due  from  a  receiver 
in  default,  as  well  as  for  the  principal,^^  but  their  liability  in  this 
respect  is  regarded  as  discretionary  by  the  court.^  So,  in  a  case 
where  the  receiver  was  notoriously  bankrupt,  of  which  fact  the 
parties  interested  in  the  estate  had  knowledge  for  a  considerable 
time,  and  had  taken  no  steps  to  obtain  an  accounting,  the  court 
excused  the  sureties  on  his  bond  from  paying  interest  upon  the 
amount  for  which  he  was  in  default.''*  In  case  it  is  necessary  to 
attach  the  receiver,  in  proceedings  in  contempt,  for  not  accounting, 
and  to  institute  proceedings  for  his  removal,  the  sureties  upon  his 


<*7  Commonwealth     v.     Gould,     118 
Mass.  30a 
«Id. 
••Thomson  v.  McGregor,  81  N.  Y. 

592. 
^<>Weems  v.  Lathrop,  42  Tex.  207. 

This  case  also  relates  to  the  right  of 

a  second  receiver  to  bring  an  action 

against  the  sureties  upon  the  bond  of 


his  predecessor  in  the  office,  by  reason 
of  whose  death  he  was  appointed. 

Ti  Ludgater  v.  Channel],  3  Mac.  &  G. 
I75»  reversing  15  Sim.  479. 

w  Dawson  v.  Raynes,  2  Russ.  466. 

w  In  re  Merrick's  Minors,  3  Ir.  Ch. 
(N.  S.)   183. 

74  Dawson  y.  Rajmes,  supra. 
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official  bond  will  be  called  upon  to  pay  the  costs  of  such  attachment 
and  removal  proceedings,  to  the  extent  of  their  obligation,  and 
also  the  costs  attending  the  appointment  of  a  successor .'''*  After 
sureties  have  fully  paid  the  balance  due  by  the  receiver,  they  may 
protect  themselves  from  the  danger  of  having  a  judgment  enforced 
upon  his  recogfnizance,  by  obtaining  an  injunction.'^® 

Section  168.  Reimbursement  of  the  Surety —  How  far  He  is 
Considered  an  Officer  of  the  Court. —  That  a  surety  who  has  been 
compelled  to  pay  money  on  account  of  his  obligation  upon  a  re- 
ceiver's bond  is  entitled  to  be  reimbursed  out  of  the  balance  in  the 
receiver's  hands  was  decided  by  Lord  Eldon,  who  said :  "As  the  re- 
ceiver is  an  officer  of  the  court,  and  the  surety  is  so  in  a  sense,  if 
there  is  anything  due  in  account  between  them,  justice  requires 
that,  upon  the  application  of  the  surety,  he  shall  be  indemnified  for 
what  he  has  paid  for  the  receiver  out  of  the  balance  due  him."" 
His  lordship,  in  the  same  case,  granted  a  motion  made  by  the 
surety  of  a  receiver  who  had  been  discharged  by  the  court,  to  re- 
strain him  from  appropriating  a  balance  due  him,  until  he  should 
pay  to  the  surety  money  advanced  on  his  account.  And  where  a 
surety,  by  way  of  protecting^  himself  upon  his  obligation,  obtains 
from  the  receiver  part  of  the  funds  belonging  to  the  estate  in  his 
keeping,  knowing  them  to  be  such,  the  court  may  make  an  order 
directly  against  him,  in  the  same  suit,  requiring  him  to  return 
them  into  court.  This  order  was,  in  one  case,  based  upon  the 
theory  that  the  surety  was  within  the  jurisdiction  of  the  court  for 
the  purpose,  on  account  of  his  relation  to  the  fund  as  surety  and  be- 
cause he  had  thereby  been  enabled  to  tamper  with  it.''® 

^Maunsell  v.  Egan,  8  Ir.  Eq.  372,  ^Glossup   v.    Harrison,    3    Ves.    & 

affirmed,  9  Ir.  Eq.  283,  3  Jones  &  Lat.  Bea.  134. 

(Ir.)  215.  T8  Seidenbach    v.     Denkenspiel,     1 1 

'•/»  re  Hcrrick's  Minors,  supro.  Lea  (Tcnn.)  297. 
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Of  the  Effect  of  the  Appointment  —  Of  the  Receiver's 

Title  and  Possession. 

Section  169.  Generally  of  the  Effect  of  the  Appointment  as  to 
Corporations  and  Individuals  —  Illustrations. —  When  property  has 
been  attached  under  a  writ  issued  by  a  state  court,  the  receiver  of 
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the  federal  court,  appointed  subsequently,  takes  the  property  sub- 
ject to  the  attachment  lien.^     The  functions  of  a  corporation  are 
suspended  by  the  appointment  of  a  receiver  of  its  property   and 
affaire,^  but  the  appointment  does  not  effect  the  dissolution   of 
the  corporation.^     While  the  receivership  exists  it  cannot  sue,*  but 
a  suit  against  it  may  be  prosecuted  to  judgment.**    But  the  judg- 
ment will  not  have  priority  over  other  claims.®     The  appointment 
of  a  receiver  does  not  divest  the  property  of  prior  existing  Hens/ 
but  affects  them  only  in  the  manner  and  time  of  their  enforcement. 
While  the  property  is  in  the  possession  of  the  receiver  the  right  to 
enforce  the  lien  is  suspended ;  because  the  property  is  in  the  custody 
and  control  of  the  court.®    In  a  foreclosure  proceeding  the  appoint- 
ment of  a  receiver  is  equivalent  to  the  sequestration  of  the  rents 
and  profits  accruing  after  the  date  of  the  order,  and  as  to  all  which 
have  previously  accrued  and  remain  unpaid.*     The  appointment 
of  a  receiver  determines  no  right  as  between  the  parties,  nor  does 
the  mere  appointment  of  a  temporary  receiver  affect  the  title  to 
the  property  in  any  way.^^ 

It  has  been  said  that,  "  if  there  is  any  one  thing  more  certain 
than  another,  it  is  that  the  appointment  of  a  receiver  implies  a 
material  diminution  of  the  fund  out  of  which  creditors  are  to  be 
paid."^^  The  effect  of  appointing  a  receiver  is  to  place  the  prop- 
erty in  custodia  legis.  The  appointment  gives  the  court  the  power 
to  control  all  controversies  which  affect  the  property.*^  Where 
one  had  agreed  to  make  certain  loans  through  a  mortgage  and 


iCole  V.  Oil- Well  Supply  Co.  57 
Fed.  R.  534. 

2  Combs  V.  Smith,  78  Mo.  32. 

3  Del  Valle  v.  Navarro,  21  Abb.  N.  C. 
136;  City  Water  Co.  v.  State,  88  Tex. 
600,  32  S.  W.  R.  1033;  State  ex  rel. 
Independent  District  Telegraph  Co.  v. 
Second  Judicial  District  Court,  39 
Pac.  R.  316,  15  Mont.  324;  Hasselman 
V.  Japanese  Development  Co.  27  N. 
E.  R.  318,  2  Ind.  Ct.  App.  180. 

*  Davis  V.  Ladoga  Creamery  Co.  128 
Ind.  222,  27  N.  E.  R.  494. 

*  Hasselman  v.  Japanese  Develop- 
ment Co.  27  N.  E.  R.  318. 

®  Clinkscales  v.  Pendleton  Manufac- 
turing Co.  9  S.  C.  314. 

^  Dann  Manufacturing  Co.  v.  Park- 
hurst,  125  Ind.  317.  25  N.  E.  R.  347; 
Hoffmann  v.  Schoyer,  143  111.  598,  28 


N.  E.  R.  823;  Kneeland  v.  American 
Loan  &  Trust  Co.  136  U.  S.  89;  Ar- 
nold v.  Weimer,  40  Neb.  216,  58  N. 
W.  R.  709;  Cherry  v.  Western  Wash- 
ington Industrial  Exposition  Co.  11 
Wash.  586,  40  Pac.  R.  136. 

8  Dann  Manufacturing  Co,  v.  Park- 
hurst,  125  Ind.  317;  State  ex  rel.  v. 
Superior  Court,  7  Wash.  77,  44  Pac. 
R.  542. 

®  Gaynor  v.  Blewett,  82  Wis.  313, 5^ 
N.  W.  R.  313,  33  Am.  St.  R.  47. 

10  Harman  v.  McMullin,  85  Va.  187, 
7  S.  E.  R.  349;  Howell  v.  Hough,  46 
Kans.  152,  26  Pac.  R.  436. 

11  Havcmeyer  v.  Supreme  Court,  84 
Cal.  1327,  24  Pac.  R.  121,  18  Am.  St 
R.  192,  10  L.  R.  A.  627;  Howell  v. 
Hough,  46  Kans.  152. 

12  Howell  v.  Hough,  46  Kans.  152- 
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investment  company  and  had  paid  the  money  to  the  company  and 
the  papers  had  been  executed  and  delivered  to  the  company  and 
the  money  paid  out  by  it  to  the  borrower  (but  before  the  delivery 
of  the  papers  to  the  party  making  the  loan  a  receiver  was  appointed 
of  the  mortgage  and  loan  company,  held  that  the  party  making 
the  loan,  in  an  equitable  action,  would  be  decreed  the  possession 
and  title  of  the  papers,  the  court  saying  that  such  party  **  has 
a  special  property  in  the  securities  in  controversy  which  the  ap- 
pointment of  the  receiver  did  not  divest,  and  which  a  court  of 
equity  will  protect.  No  adverse  rights  have  been  acquired  by  third 
parties  and  we  are  of  the  opinion  that  the  appellant  is  entitled  to 
the  relief  which  he  demands."^^  The  appointment  of  a  receiver,, 
with  nothing  more,  places  the  property  in  gremio  legis  and  removes 
it  from  the  reach  of  all  persons  who  have  any  notice  of  the  order.^* 
Possession  is  not  necessary  to  consummate  the  exclusive  right  of 
the  appointing  court  to  control  the  property.^*^  The  appointment 
of  a  receiver  of  an  estate  in  the  possession  of  executors  divests 
them  of  the  right  to  hold  the  property  or  in  any  manner  to  prevent 
the  receiver  from  taking  possession  of  it.^*  The  effect  of  the  ap- 
pointment of  a  receiver  ends  leases  and  other  contracts  of  the 
defendant.*^  The  statutory  right  of  a  creditor  of  a  corporation  to 
sue  the  directors  to  enforce  a  liability  of  the  company  is  not  sus- 
pended by  the  appointment  of  a  receiver  of  the  corporation.^®  It 
is  said  that  ordinarily,  when  a  sheriff  has  seized  property  under  a 
writ,  and  afterward,  but  before  the  sale  a  receiver  is  appointed 
of  the  property,  the  sale  is  not  void,  but  at  most  only  irregular.^* 

After  the  appointment  of  a  receiver  the  right  of  a  creditor  to 
sequestrate  the  debtor's  property  by  attachment  is  suspended,^  but 
the  appointment  does  not  dissolve  valid  attachments  levied  before 
the  commencement  of  the  proceeding  in  which  the  appointment 
was  made.**  "  The  appointment  of  a  receiver  of  an  insolvent  cor- 
poration on  the  bill  of  an  unsecured  creditor  does  not  avoid  its  con- 


"  Kimball  v.  Gafford,  78  Iowa,  6$, 
42  N.  W.  R.  583,  4  L.  R-  A.  398. 

"  Regenstein  v.  Pcarlstein,  30  S.  C. 
192,  8  S.  £.  R.  850.  In  this  case  it  is 
said  that  the  mere  appointment  places 
the  property  in  custodia  legis, 

^*  Regenstein  v.  Pearlstein,  30  S.  C. 
192. 

^•Clapp  V.  Clapp,  49  Hun,  195. 

"  Fidelity  Safe  Deposit  &  Trust  Co. 


V.  Armstrong,  35  Fed.  R.  567.  See 
section  270. 

18  Patterson  v.  Stewart,  41  Minn.  84, 
42  N.  W.  R.  926,  16  Am.  St  R.  541. 

J^Varmim  v.  Hart,  119  N.  Y.  loi. 

20  Baring  y-  Galpin,  18  Atl.  R.  266. 

21  Page  V.  Supreme  Lodge,  Knights 
&  Ladies  of  Protection,  161  Mass. 
384,  37  N.  E.  R.  369;  Graham  v.  Mu- 
tual Aid  Society,  161  Mass.  357,  ^7  N. 
E.  R.  447. 
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tracts  with  the  secured  creditors,  or  deprive  them  or  their  trustees 
of  the  right  to  possess,  control  and  enforce  their  securities/'** 
The  appointment  of  a  receiver  of  a  corporation  for  the  purpose  of 
liquidation,  operates  as  a   sequestration  of   its  property.^     The 
appointment  of  a  receiver  does  not  deprive  a  sheriff  of  the  right 
to  retain  and  sell  personal  property  seized  under  execution  prior 
to  the  appointment.^     But  a  levy  of  an  execution  on  real  estate 
does  not  involve  possession  by  the  sheriff,  and  a  receiver  appointed 
subsequent  to  the  levy  is  entitled  to  the  possession  of  the  property 
and  may  prevent  its  sale  under  the  execution,  which  must  be  en- 
forced through  the  receivership  proceedings.^     The  appointment 
of  a  receiver  for  an  insolvent  principal  contractor  before  the  com- 
pletion of  the  subccttitracts,  in  the  erection  of  a  building,  does  not 
affect  the  rights  of  such  subcontractors  who  have  acquired  liens.* 
The  appointment  does  not  abate  actions  already  instituted  against 
the  defendant,  and  as  to  such  actions  the  receiver  has  no  status 
in  court  until  made  a  party  thereto  on  his  own  application.^     The 
appointment  does  not  change  the  title  or  impose  any  lien  upon 
the  property  in  the  possession  of  the  receiver.     No  right  of  priority 
is  fixed  by  the  appointment;  it  cuts  off  the  right  to  acquire  liens^ 
but  creates  none.^    The  appointment  of  a  receiver  is  in  the  nature 
of  an  equitable  execution,  but  it  reaches  only  the  actual  interest 
of  the  debtor  in  the  property  impounded.^    The  appointment  of  a 
receiver  of  an  insurance  company  does  not  affect  legal  contracts 
of  the  company  previously  made.     Both  parties  to  a  policy  retain 
the  right  given  thereby  to  terminate  the  contract.*^    The  appoint- 
ment creates  not  only  the  office,  but  the  officer,  neither  of  which 
can  exist  without  the  other.^*     After  the  appointment  no  creditor 
can,  in  an  independent  action  against  the  defendant  debtor,  secure 
a  prior  lien  or  right  to  the  debtor's  property.^    When  a  receiver 
is  appointed  the  accounts  of  the  defendant  debtor  are  closed,  and 
no  changes  can  thereafter  be  made  by  any  assignment  of  credits 


22  Risk  V.  Kansas  Trust  &  Banking 
Co.  58  Fed.  R.  45- 

28  Temple  v.  Glasgow,  80  Fed.  R. 
441,  2$  C.  C,  A.  540. 

24  In  re  Hall  &  Stillson  Co.  73  Fed. 
R.  527;  Lake  Bisteneau  Lumber  Co.  v. 
Mimms,  49  La.  Ann.  1283. 

25  Id. 

26 /w  re  Christie  Mfg.  Co.  36  N.  Y. 
S.  923. 
27  Wilder  v.  New  Orleans,  87  Fed. 

R.  843. 


28  Central  Appalachian  Co.  v.  Bu- 
chanan, 90  Fed.  R.  454. 

20  Longfellow  v.  Barnard,  58  Neb. 
612,  79  N.  W.  R.  255,  76  Am.  St  R. 

117. 

^Insurance  Commissioners  v.  Peo- 
ple's Fire  Ins.  Co.  68  N.  H.  51,  44  Atl. 
R.  82. 

M  Thurber  v.  Miller,  11  S.  D.  124,75 
N.  W.  R.  900. 

32  Clark  V.  Bacorn,  116  Fed.  R.  617. 
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against  the  estate.^  AH  persons  having  contractual  relations  with 
the  defendant  in  a  receivership  proceeding  are  bound  by  the  order 
of  appointment,  whether  or  not  they  have  notice  of  the  proceed- 
ing.** 

The  appointment  of  a  receiver  in  a  foreclosure  proceeding  to  take 
charge  of  the  growing  crops  does  not,  in  itself,  constitute  a  pos- 
session of  the  crops,  and  it  has  been  held  that  a  sale  by  the  owner 
of  his  interest  in  the  crops  after  the  appointment,  but  before  the 
receiver  took  possession  of  the  lands,  was  valid  as  against  the 
receiver.  In  this  case  the  mortgage  covered  only  the  land.®^  The 
appointment  of  a  receiver  for  a  bank  does  not  give  him  the  right  to 
take  and  possess  a  trust  fund  with  title  in  the  true  owner.^  A 
receiver  appointed  in  order  to  collect  rents  and  profits  of  real 
estate  is  in  constructive  possession  of  the  land,  which  cannot  be 
disturbed  with  impunity.*'  The  appointment  of  a  receiver  for  an 
insolvent  building  and  loan  association  renders  its  mortgage  im- 
mediately enforceable  by  the  receiver  regardless  of  their  terms  of 
payment.*^  The  appointment  of  a  receiver  in  proceedings  to  dis- 
solve an  insurance  company  terminates  its  outstanding  contracts  of 
insurance.* 

The  receiver  takes  the  assets  of  the  defendant  incumbered  with 
all  valid  liens  thereon  which  attached  before  his  appointment.^ 
The  City  of  New  Orleans  being  the  mere  compulsory  trustee  of  a 
trench  fund,  without  any  obligation  of  debtor  and  creditor  as  be- 
tween it  and  the  fund,  and  a  receiver  of  the  fund  having  been 
appointed,  held  that  the  city  was  no  longer  subject  to  suit  in  regard 
to  the  fund,  but  the  same  should  be  brought  against  the  receiver.** 
After  the  appointment  of  a  receiver  of  a  corporation  he  alone  has 
the  right  to  sue  to  set  aside  a  fraudulent  mortgage.  The  creditors 
of  the  corporation  have  no  such  right.^    The  appointment  after 


^In  re  Hamilton,  26  Oreg.  579,  38 
Pac  R.  1068.  In  this  case  it  was  said 
that  the  appointment  of  a  receiver  in 
t  suit  to  dissolve  a  partnership  does 
not,  of  necessity,  preclude  its  debtors 
from  acquiring  claims  against  it  with 
which  to  affect  their  indebtedness. 

•*  Breed  v.  Glasgow  Inv.  Co.  |>2 
Fed.  R.  760. 

*Bank  of  Woodland  v.  Heron,  59 
Pat  R.  1006. 

**  First  National  Bank  v.  Bunting, 
59  P^  R.  929. 


^  De  Lozier  v.  Bird,  125  N.  C.  493, 
34  S.  E.  R.  643- 

8®  Curtis  V.  Granite  State  Prov. 
Asso.  69  Conn.  6,  36  Atl.  R.  1033. 

^  In  re  Commercial  Ins.  Co.  20  R. 
I.  7,  36  Atl.  R.  930. 

*>  Arnold  V.  Weimer,  40  Neb.  216, 
58  N.  W.  R.  709. 

**  Wilder  v.  City  of  New  Orleans, 
67  Fed.  R.  567. 

^National  State  Bank  of  Terre 
Haute  V.  Vigo  County  National  Bank, 
141  Ind.  352,  40  N.  £.  R.  799. 
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judgment  has  attached,  but  before  sale  of  the  property  does  not 
affect  the  rights  of  the  purchaser.*^  But  a  prior  judgment  creditor 
is  not  to  be  allowed  under  all  circumstances  to  enforce  the  pay- 
ment of  his  claim  by  the  sale  of  the  debtor's  property  when  it  is 
in  the  possession  of  a  receiver.  The  court  is  to  consider  the  rights 
of  all  the  creditors.  If  the  property  is  sold  by  the  receiver  it  will 
be  subject  to  the  judgment  lien,  or  the  judgment  will  be  paid  out 
of  the  fund  in  the  receiver's  hands.** 

The  appointment  of  a  receiver  is  the  act  of  the  court,  and  is  not 
the  basis  for  an  action  for  damages  against  the  applicant.**  The 
effect  on  an  insolvent  building  and  loan  association  of  the  appoint- 
ment of  a  receiver  is  to  mature  the  debts  and  mortgages  due  the 
association,  and  they  may  be  collected  at  once.*^  But  it  was  said  in 
the  case  cited :  "  We  know  of  no  law  that  will  authorize  the  re- 
ceiver to  foreclose  imder  the  power  of  sale  contained  in  the  mort- 
gages, as  we  see  they  were  made  to  the  corporation,  and  the  cor- 
poration alone  is  empowered  to  foreclose  by  sale."  As  the  receiver 
succeeds  to  all  the  rights  of  the  corporation  the  statement  quoted  is 
not  forcible.  Where  a  corporation  borrowed  money  and  directed 
its  officers  to  pay  it  over  to  a  creditor,  the  authority  of  the  officers 
to  do  so  terminates  on  the  appointment  of  a  receiver  of  the  com- 
pany.*^ The  appointment  of  a  receiver  to  take  charge  of  property 
fraudulently  conveyed,  deprives  creditors,  even  judgment  creditors, 
of  the  right  to  maintain  an  action  to  set  aside  the  transfer.**  When 
a  receiver  of  an  insolvent  insurance  company  is  appointed,  all 
policy-holders  are  affected  without  further  notice.  A  loss  after  the 
appointment  does  not  give  the  holder  of  a  policy  any  right  in  the 
distribution  greater  than  those  of  other  policy-holders.*®  The  ap- 
pointment effects  a  cancellation  of  the  policies,  and  no  assessment 
for  premiums  unearned  at  the  time  of  the  appointment  can  be 
made.^  In  a  statutory  proceeding  to  dissolve  an  insolvent  cor- 
poration the  receiver  "  becomes,  as  soon  as  he  qualifies,  by  force  of 


**  Cherry  v.  Western  Washington 
Industrial  Co.  ii  Wash.  586,  40  Pac. 
R.  136. 

**  Wheeler  v.  Walton  &  Whann  Co. 
65  Fed.  R.  720. 

^  Sanders  v.  Kempner,  1 1  Tex.  Civ. 
App.  225,  32  S.  W.  R.  585. 

^  Strauss  v.  Carolina  Inter-State 
Building  &  Loan  Association,  117  N. 
C.  308,  23  S.  E.  R.  450,  53  Am.  St  R. 
585,  30  L.  R.  A,  693. 


*^  First  National  Bank  of  Craw- 
fordsville  v.  Dovetail,  Body  &  Gear 
Co.  143  Ind.  534,  42  N.  E.  R.  934. 

*®  Passavant  v.  Bowdoin,  15  N.  Y. 
S.  8. 

*®  Reliance  Lumber  Co.  v.  Brown, 
4  Ind.  App.  92,  30  N.  E.  R.  625. 

50  Davis  V.  Shearer,  90  Wis.  250,  62 
N.  W.  R.  la 
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the  Statute,  vested  with  full  power  to  demand,  sue  for,  and  take 
into  his  possession  all  the  property  of  every  description  belonging 
to  the  corporation,  and  to  convert  the  same  into  money.  "**^ 

The  appointment  of  a  receiver  does  not  adjudicate  the  right  of 
possession.*^  The  appointment  of  a  temporary  receiver  "  termi- 
nates no  right  as  between  the  parties,  nor  does  it  affect  the  title 
to  the  property  in  any  way.  A  receiver  is  appointed  merely  for  the 
prescrv^ation  of  the  property  or  fund  during  the  litigation;  and  in 
the  meantime  the  court  proceeds  to  determine  the  rights  of  the 
parties  upon  the  same  principles  it  would  if  no  change  of  possession 
had  taken  place."^  A  power  of  attorney,  given  for  z  v^aluable  con- 
sideration, as  security  for  a  loan,  to  collect  rents  and  apply  them 
to  the  debt,  is  not  destroyed  by  the  appointment  of  a  receiver  of  the 
grantor's  property."  Such  power  of  attorney  is  not  revocable, 
whether  so  declared  on  its  face  or  not.  Where  a  receiver  has 
been  appointed  and  the  suit  is  removed  on  change  of  venue  or  to 
the  federal  covu"t,  the  receiver  becomes  the  officer  of  the  latter  court 
and  subject  to  its  control." 

Section  169a.  The  Lien  and  Collection  of  Taxes The  effect  of 

a  receivership  upon  the  right  of  the  government  to  collect  and 
enforce  its  lien  for  taxes  is  of  importance.  It  is  the  law  that  a 
state  has  a  paramount  right  to  collect  taxes  due  on  property  in 
the  hands  of  a  receiver,  and  the  court  should  see  that  such  taxes  are 
paid  before  distribution  to  other  creditors,  and  this  although  the 
demand  for  the  taxes  was  not  presented  by  the  collector  within  the 
time  prescribed  by  the  court  for  the  presentation  of  claims."  It 
has  been  held  in  Iowa  that  where  a  county  has  acquired  no  lien 
for  taxes  on  personal  property  which  has  passed  into  the  hands 
of  a  receiver,  pending  litigation  concerning  the  priority  of  liens 
which  have  already  attached  sufficient  to  absorb  the  property,  the 
county  has  no  claim  on  the  property  or  its  proceeds  in  the  hands 
of  the  receiver  for  taxes  levied  on  it ;  that  the  statute  making  taxes 
a  preferred  claim  in  case  of  assignment  for  the  benefit  of  the  credi- 
tors has  no  application.*^  Property  in  the  hands  of  a  receiver  is 
subject  to  taxation,  and  a  proceeding  to  compel  him  to  return  the 

**  Receiver  of  Graham  Button   Co.  S.  W.  R.  607 ;  McHenry  v.  New  York, 

▼.  Spiclmaim,  24  Atl.  R.  571.  Pennsylvania  &  Ohio  Railroad  Co.  25 

"Marshall  v.  Otto,  59  Fed.  R.  249.  Fed.  R.  114. 

^  Davis  V.  Boney,  17  S.  E.  R.  229.  w  Greeley     v.     Provident     Savings 

**  Abbott  ▼.  Stratton,  3  Jo.  &  Lat.  Bank,  98  Mo.  458,  11  S.  W.  R.  980. 
^  ^"f  Howard  v.  Strother,  71  Iowa,  683, 

»£jr  parte  Haley,  99  Mo.  136,  12  33  N.  W.  R.  238. 
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proper  list,  will,  with  the  leave  of  .the  court,  be  sustained.**  Where 
statute  provided  for  an  annual  assessment  in  banks,  in  the  nature 
of  an  excise  tax,  such  tax,  it  was  declared,  could  not  be  assessed 
against  a  bank  in  the  hands  of  a  receiver,  which  had  been  perpetu- 
ally enjoined  from  doing  business.**  The  lien  of  a  state  for  taxes 
on  the  property  of  a  railroad  company  is  prior  to  all  other  liens 
whatsoever,  except  judicial  costs.  The  appointment  of  a  receiver 
does  not  disturb  such  lien;  but  where,  under  statute,  it  was  pro- 
vided that,  if  an  affidavit  of  illegality  be  filed,  the  execution  under 
which  property  is  seized  is  suspended,  and  the  property  is  subject 
to  other  process,  it  was  held  that  a  court  could  take  possession  of 
the  property  through  a  receiver  while  there  was  such  suspension 
of  the  execution,  even  though  the  execution  be  for  taxes,  but  that 
the  state's  lien  for  taxes  must  be  cared  for.*^  Where  statute  re- 
quired that  the  wages  due  employees  of  a  corporation  should  be 
paid  in  preference  to  every  other  debtor's  claim,*^  a  receiver  will 
not  be  required  to  pay  the  personal  tax  of  the  corporation,  until 
the  payment  first  of  the  wages.®^  The  receiver  of  an  insolvent  cor- 
poration who  has  taken  possession  of  its  property  and  is  exercising 
its  corporate  rights,  is  a  necessary  party  to  a  petition  by  the  state 
for  an  injunction  to  restrain  the  further  exercise  of  any  franchise 
or  transaction  of  any  business  of  the  company  by  him  because  of 
non-payment  of  the  state  franchise  tax.®^ 

A  federal  court  has  power  to  enjoin  a  sheriff  from  distraining 
property  in  the  possession  of  its  receiver  to  enforce  the  payment  of 
taxes.  Property  in  the  hands  of  a  receiver  of  a  federal  court  is 
subject  to  payment  of  state  taxes  in  the  same  manner  as  any 
other  property ;  but  when  a  receiver  believes  a  tax  to  be  invalid,  it  is 
his  right  and  duty  to  apply  to  the  court  appointing  him  for  pro- 
tcetion.^  The  property  of  an  insolvent  corporation  was  held  by  a 
receiver,  appointed  in  foreclosure  proceedings,  the  debt  amounting 
to  more  than  the  value  of  the  property,  and  the  receiver  operating 
the  road  and  having  moneys  received  from  gross  earnings  sufficient 
to  pay  a  tax  imposed  on  the  corporation,  it  was  held  that  the  state 
was  not  confined  to  the  proceedings  prescribed  by  the  statute,  but 
the  court,  on  petition  and  application  of  the  attorney-general,  made 
in  the  foreclosure  suit,  and  on  notice  to  the  corporation  and  to 


*®  Spalding  v.  Commonwealth,  88 
Ky.  135,  10  S.  W.  R.  420. 

^  Commonwealth  v.  Lancaster  Sav- 
ings Bank,  123  Mass.  493. 

«  State  V.  Atlantic  &  Gulf  Railroad 
Co.  3  Woods,  434. 


®i  Schenk  v.  Consumers*  Coal  Co.  26 
Abb.  N.  C.  3S6. 

^In  re  Mather's  Sons  Co.  52  N.  I- 
Eq.  607,  30  Atl.  R.  321. 

^Ex  parte  Chamberlain,  55  Fed.  R- 
704. 
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the  receiver,  may,  in  its  discretion,  make  an  order  directing  the 
receiver  to  pay- the  tax  out  of  the  gross  earnings.  The  claim  of 
the  state  for  payment  of  taxes  is  z  permanent  one.®*  An  applica- 
tion was  made  by  the  receiver  of  the  Wabash  Railway  Company 
for  an  attachment  against  the  collector  of  a  county  in  Missouri, 
who  issued  a  warrant  and  seized  an  engine  of  the  company,  in  the 
possession  of  the  receiver.  The  application  was  denied,  Brewer, 
C  J.,  saying:  "  It  is  not  represented  in  the  petition  that  the  taxes 
are  not  just  and  legal,  or  that  they  are  not  due.  *  *  *  j  think 
that  in  levying  and  collecting  taxes  the  state  is  exercising  its  sover- 
eign power,  and  that  there  should  be  no  interference  with  its  col- 
lection of  those  taxes  in  its  prescribed  and  regular  methods,  even 
by  a  court  having  property  in  the  possession  of  its  receivers. 
*  ♦  *  'The  mere  fact  that  the  receivers  have  no  money  on 
hand  to  pay  the  taxes  is  no  excuse  for  stopping  the  process  of  the 
state  for  their  collection."®*^ 

Property  in  the  hands  of  a  receiver  cannot  be  levied  on  under 
an  execution  issued  for  delinquent  taxes.  The  writ  cannot  be  en- 
forced directly  against  the  property.  The  practice  is  to  apply  to  the 
court  entertaining  the  receivership  proceedings  for  the  payment  of 
the  taxes.**  Taxes  on  both  real  and  personal  property  are  part  of 
the  expenses  attending  a  receivership  proceeding.*^  After  the  ap- 
pointment of  a  receiver  of  a  corporation  the  personal  property  of 
the  company  continues  assessable  at  the  same  place  at  which  it  was 
assessed  before  the  receiver  was  appointed,  without  reference  to 
the  residence  of  the  receiver.*®  A  personal  tax  assessed  against  a 
corporation  for  which  a  receiver  has  been  appointed  cannot  be 
collected  in  an  action  or  proceeding  against  the  receiver  person- 
ally.* The  law  requiring  the  payment  of  a  rate  of  interest  on 
delinquent  taxes  applies  to  property  in  the  possession  of  receivers.'^'' 
Property  in  the  hands  of  a  receiver  cannot  be  wrested  from  his 
possession  even  for  the  purpose  of  realizing  sums  due  for  taxes. 


••Central  Trust  Co.  v.  New  York 
City  &  Northern  Railroad  Co.  no  N. 
Y.  250^  I  L.  R.  A.  260,  18  Am.  St  R. 
338. 

•Central  Trust  Co.  v.  Wabash,  St. 
Louis  h  Pacific  Railway  Co.  26  Fed. 
R.11. 

•Qeveland  ▼.  McCarvy,  46  S.  C 
2»  24  S.  E.  R.  175 ;  Oakes  v.  Myers, 
68  Fed.  R.  go7 ;  Burleigh  v.  ChehaJis 
Coonty,  75  Fed.  R.  873;  U.  S.  Trust 


Co.  V.  Mercantile  Trust  Co.  88  Fed.  P. 
140,  31  C.  C.  A.  427. 

•^  In  re  Mont  Alto  Iron  Co.  174  Pa. 
St  430,  34  Atl.  R.  328. 

« State  V.  Red  River  Valley  Ele- 
vator Co.  69  Minn.  131,  72  N.  W.  R. 
60,  65  Am.  St  R.  556. 

»Id. 

^<>  Sparks  v.  Lowndes  County,  98  Ga. 
284,  25  S.  E.  R.  626 ;  National  Bank  v. 
Ewing,  103  Fed.  R.  168,  43  C.  C.  A. 
150. 
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The  court  appointing  the  receiver  should  provide  for  the  payment 
of  taxes.  If  no  other  means  are  available  for  the  purpose  it  should 
order  a  sale  of  sufficient  of  the  property  to  raise  the  money 
necessary  for  such  purpose.^^  A  tax  cannot  be  any  more  ques- 
tioned by  a  receiver  than  by  the  company  whose  property  he  is 
administering.''^ 

Where  receivers  had  ceased  their  connection  with  a  railroad 
company  they  were  held  not  liable  for  taxes  assessed  against  the 
company's  property  for  the  years  when  they,  as  receivers,  were 
operating  the  road,  except  in  an  equitable  proceeding  and  on  proof 
that  they  had  assets  of. the  railroad  in  their  hands,  or  had  diverted 
its  revenues.''^  A  valid  tax  levied  on  property  in  the  hands  of  a 
receiver  constitutes  a  claim  upon  the  assets  superior  to  every  other 
claim,  except  the  expenses  of  the  receivership;''*  but  thb  payment 
of  the  taxes  must  be  enforced  by  and  under  the  sanction  of  the 
court  wherein  are  pending  the  receivership  proceedings.  The 
court  will  restrain  by  injunction  any  interference  with  its  pos- 
session of  the  property,  even  by  an  officer  claiming  the  payment  of 
taxes.^*^  A  tax  levied  on  property  in  the  possession  of  a  receiver 
is  not  invalid  because  assessed  in  the  name  of  the  owner,  but  may 
be  enforced  against  the  receiver.''*  Taxes  assessed  against  prop- 
erty in  the  possession  of  a  receiver  must  be  paid  by  him  under  the 
direction  of  the  court;  such  property  is  not  subject  to  seizure  and 
sale  for  the  collection  of  taxes  thereon  without  permission  of  the 
court.''''  A  sale  of  property  for  taxes  under  a  forcible  seizure, 
without  permission  of  the  court  in  which  the  receivership  proceed- 
ings are  pending,  is  void,  and  no  title  will  pass.^®  A  franchise 
tax  levied  during  a  receivership  of  an  insolvent  corporation  is 
entitled  to  payment  in  preference  to  the  liabilities  incurred  by  the 
receiver  in. carrying  on  the  business  of  the  insolvent  corporation, 
but  not  in  preference  to  the  receiver's  fees  and  the  expenses  of 
winding  up  the  corporation.''^     Taxes  assessed  on  property  in  the 


7iDysart  v.  Brown,  lOO  Ga.  i,  26 
S.  E.  R.  767;  Duryea  v.  U.  S.  Credit 
System  Co.  55  N.  J.  Eq.  311,  37  Atl. 

R.  155. 

"^  Hamacker  v.  Commercial  Bank, 
95  Wis.  359,  70  N.  W.  R.  295. 

78  Comer  v.  Polk  County,  81  Fed.  R. 
921,  27  C.  C.  A.  I. 

MLe  Doux  V.  La  Bee,  83  Fed.  R. 
761;  In  re  Atlas  Iron  Construction  Co. 
46  N.  Y.  S.  467,  19  App.  Div.  415. 


TO  Id. 

■^•Wiswall  V.  Hunz,  173  111.  no,  50 
N.  E.  R.  184. 

"Palmer  v.  Pettingill,  56  Pac  R. 
653;  Weaver  v.  Duncan,  56  S.  W.  R- 

39. 

''s  Virginia  T.  &  C.  Steel  &  Iron  Ca 
V.  Bristol  Land  Co.  88  Fed.  R.  134. 

■^  Chesapeake  &  Ohio  Ry.  Co.  v. 
Atlantic  Transportation  Co.  52  N.  J. 
Eq.  751,  48  Atl.  R.  997;  /»  re  United 
States  Car  Co.  43  Atl.  R.  673. 
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possession  of  a  receiver  can  only  be  collected  by  filing  an  inter- 
vening petition  praying  for  their  payment.®^  The  appointment  of 
a  receiver  does  not  destroy  liens  on  the  property  for  taxes.®^  In 
the  case  lait*  cited  it  was  declared  that  an  order  authorizing  a  re- 
ceiver to  take  possession  of  property  does  not  prevent  its  sale  for 
taxes,  and  the  purchaser  at  such  sale  may  take  possession  without 
leave  of  the  court  and  without  suit,  if  no  one  occupies  the  prop- 
erty. That  the  property  of  a  national  bank  is  in  the  hands  of  a 
receiver  does  not  exempt  it  from  taxation.®^  A  license  fee  im- 
posed on  a  railroad  company  is  entitled  to  priority  in  payment  out 
of  the  assets  in  the  hands  of  the  receiver,  although  it  was  imposed 
subsequent  to  the  appointment  of  the  receiver  and  he  had  not 
exercised  any  of  the  corporate  rights.®^  It  has  been  held  that  a 
tax  levied  by  a  city  against  an  insurance  ccMnpany  after  the  filing 
of  a  petition  in  a  receivership  proceeding,  and  before  the  appoint- 
ment of  a  receiver,  should  not  be  allowed.®* 

Section  170.  Effect  of  Collusive,  Fraudulent  and  Erroneous  Ap- 
pointment—  If  one  fraudulently  secures  his  own  appointment  as 
receiver,  he  is  liable  personally  for  the  costs."  This  was  said  of  a 
receiver  appointed  in  supplementary  proceedings.  Where  a  re- 
ceiver of  a  corporation  was  appointed  through  the  collusion  of  it 
and  the  plaintiff,  it  was  adjudged  that  the  receiver  was  the  repre- 
sentative and  agent  of  the  corporation.®*^ 

If  a  railway  company  fraudulently  procures  the  appointment 
of  a  receiver  it  is  directly  liable  in  a  suit  against  it  for  damages 
caused  in  the  operation  of  its  road  while  in  the  possession  of  the 
receiver  so  secured.  In  such  a  case  the  receiver  will  be  considered 
as  the  mere  agent  of  the  railroad  company.®^  If  a  receiver  be  un- 
lawfully appointed  an  order  directing  him  to  sell  the  property  is 
necessarily  erroneous.*®     If  a  receiver  be  improperly  appointed  and 


^Caxnpau  v.  Detroit  Driving  Gub, 
90  N.  W.  R.  49. 

^Metcalfe  v.  Commonwealth  Land 
A  Lumber  C6.  68  S.  W.  R.  iioa 

®*Gray  v.  Logan  County,  7  Okl.  321. 

54  Pac  R.  48s 

®/ii  re  United  States  Car  Co.  43 
AtL  R.  673. 

•*/«  re  UniUd  Stetes  Mutual  Fire 
Ins.  Co,  22  R.  L  108,  46  Atl.  R,  273. 
"Robinson  v.  Wood,  15  N.  Y.  S. 


^  San  Antonio  &  Aransas  Pass 
Railway  Co.  v.  Adams,  11  Tex.  Civ. 
App.  225,  32  S.  W.  R.  7^z\  Texas  & 
Pacific  Railway  Co.  v.  Gay,  86  Tex. 
571,  26  S.  W.  R.  599,  25  L.  R.  A.  52; 
Texas  &  Pacific  Railway  v.  Johnson, 
76  Tex.  421,  13  S.  W.  R.  463,  18  Am. 
St  R.  60. 

87  Texas  &  Pacific  Ry.  Co.  v.  Gay, 
88  Tex.  Ill,  30  S.  W.  R.  543. 

88  Empire  Hotel  Co.  v.  Main,  98  Ga. 
176,  25  S.  E.  R.  413. 
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the  order  of  appointment  is  set  aside  for  such  reason,  the  applicant 
who  secured  the  appointment  is  liable  for  the  damages  so  caused* 
When  a  party  improperly  obtains  the  appointment  of  a  receiver 
he  should  be  required  to  pay  the  entire  expenses  attending  the  pro- 
ceedings. It  is  the  rule  that  when  a  receiver  has  been  appointed, 
and  the  order  of  appointment  is  afterward  set  aside  because  errone- 
ous, the  person  securing  the  appointment  must  bear  the  expenses 
incurred  in  the  proceeding.  Such  expenses  ought  not  to  be  paid 
out  of  the  fund  in  the  possession  of  the  receiver,  but  by  the  party  at 
whose  instance  the  appointment  was  made.  From  such  expenses 
may  be  excepted  those  which  would  have  attended  the  possession 
of  the  property  had  it  remained  with  its  owner.®^  Though  the  ap- 
pointment of  a  receiver  is  wholly  irregular,  even  contrary  to  the 
law  and  its  policy,  yet  this  does  not  relieve  him  or  his  sureties  from 
jthe  legal  and  moral  obligation  to  account  for  money  placed  in  his 
hands  by  reason  of  his  bond.®^  When  a  receiver  is  lawfully  ap- 
pointed, no  damages  therefor  can  be  recovered.®* 

Section  171.  In  General  of  Receiver's  Title  —  Relates  Back  to 
Order  of  Appointment —  In  the  earlier  cases  there  is  to  be 
found  considerable  discussion  of  the  question  of  the  receiver's  title 
to  the  property  of  which  he  is  put  in  charge.  The  common  law- 
courts  having  the  power  to  appoint  a  receiver  only  by  virtue  of 
enabling  statutes,  and  the  courts  of  chancery  not  being  competent 
to  deal  directly  with  the  legal  title  to  property,  the  matter  of  the 
receiver's  title  came  to  be  regarded  a  difficulty.  Where  a  com- 
plainant in  a  court  of  equity  was  found  to  be  equitably  entitled  to 
property,  the  court  originally  did  not  assume  to  confer  upon  him 
the  legal  title  by  its  decree,  but  by  a  proceeding  in  personam,  re- 
quired the  respondent  to  transfer  the  legal  title,  either  by  delivery 
of  possession,  or  by  the  due  execution  of  a  conveyance  valid  at 
law.  Subsequently  the  decree  of  the  court  which  appointed  the 
receiver,  was  sometimes  deemed  sufficient  to  pass  the  title,  but,  as 
a  rule,  this  was  the  "result  of  a  liberal  construction  of  an  enabling 
statute.  Acting  on  this  theory  the  court  formerly  held  that  the 
order  appointing  a  receiver  did  not  pass  the  legal  title  to  the  prq)- 


•  1 


•  I 


»  Hollard  v.  Preston,  41  S.  W.  R. 

374. 
»o  Ogden  City  v.  Bear  Lake  &  River 

Water  Works  &  I.  Co.  18  Utah,  279, 

55  Pac.  R.  385;  Cutler  v.  Pollock,  7 

N.  D.  631,  76  N.  W.  R.  235 ;  Highlev 

V.  Deane,  168  III.  266,  48  N.  E.  R.  50; 


McAurow  V.  Martin,  183  111.  467,  sf^ 
N.  K  R.  168 ;  McAnson  v.  Martin,  & 
111.  App.  432. 

w  Baltimore  B.  &  L.  Asso.  v.  Alder- 
son,  99  Fed.  R.  489,  39  C.  C.  A.  609. 

^Coverdale  v.  Seymour,  56  S.  W. 
R.  221,  57  S.  W.  R.  37. 
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crty  of  the  defendant,  but  that  the  court  would  compel  the  defend- 
ant to  convey  the  legal  title  by  an  assignment  effective  at  law. 
Thus,  Chancellor  Walworth,  in  the  case  of  Wilson  v.  Wilson,^  says : 
"At  law  an  ordinary  receiver  was  not  considered  as  having  the  legal 
title,  so  as  to  authorize  him  to  institute  a  suit  in  his  own  name  for 
any  debt  or  demand  transferred  to  him,  or  to  the  possession  or  con- 
trol of  which  he  was  entitled  under  an  order  of  this  court,  until  the 
act  of  April,  1845,  ^^  relation  to  the  powers  of  receivers  and  of  com- 
mittees of  lunatics  and  habitual  drunkards." 

When  the  receiver  has  qualified  his  title  and  right  to  possession 
relate  back  to  the  time  of  his  appointment,  but  not  so  far,  it  has 
been  said,  as  concerns  the  rights  of  third  parties."  But  a  levy  in 
the  meantime  is  not  valid.^ 

Section  172.  Distinction  Between  Realty  and  Personalty  in  Re- 
spect of  Title. —  At  this  point  a  distinction  was  made  between  real 
property,  tangible  personalty,  choses  in  action  and  equitable  in- 
terests, the  title  to  the  last  three  being  transferred  by  the  decree, 
but  the  title  to  real  property,  passing  only  by  a  legal  conveyance. 
"And  even  this  act,"*®  continued  Chancellor  Walworth,  "  does  not 
appear  to  be  broad  enough  to  transfer  the  title  of  real  estate  to  the 
receiver  by  the  mere  order  of  the  court,  and  without  an  actual  con- 
veyance from  the  party  to  the  suit  in  whom  such  title  is  vested."®^ 


« I  Barb.  Ch.  592,  594- 

•*/«  re  Christian  Jansen  Co.,  128  N. 
Y.  550.  When  a  receiver  qualifies  his 
title  relates  back  to  the  time  of  his 
appointment  As  to  this  principle  it 
has  been  said:  "That  doctrine  is  a 
fiction  of  law  which  was  adopted  for 
the  advancement  of  right  and  justice, 
and  resort  is  made  to  it  for  no  other 
purpose.  It  is  not  adopted  where 
third  parties,  who  are  not  parties  or 
privies,  will  be  prejudiced  thereby. 
In  fact,  fictions  in  law  are  never  to  be 
implied  to  perpetuate  a  wrong  or  de- 
feat collateral  acts  which  are  lawful 
and  concern  strangers.  *  *  *  By  a 
fiction  of  law,  his  title  related  back  to 
the  day  of  his  appointment,  for  some 
purposes,  such  as  its  preservation  and 
protection;  but  not  for  the  purpose  cf 
destroying  vested  rights,  or  for  any 

14 


other  unjust  purpose."  Held,  in  this 
case,  that  where  a  judgment  was  en- 
tered after  appointment  of  receiver, 
but  before  he  gave  bond  and  had 
taken  possession,  and  an  execution  has 
also  issued  to  sheriff  which,  by  stat- 
ute, became  a  lien,  the  lien  of  the  exe- 
cution was  superior  to  the  rights  of 
the  receiver.  Lewis  &  Fowler  Mfg. 
Co.,  in  re,  34  N.  Y.  S.  983,  89  Hun, 
208.  The  current  of  the  authorities  is 
to  the  contrary.    See  section  217. 

»Defries  v.  Creed,  34  L.  J.  Eq.  (N. 
S.)  607;  Edwards  v.  Edwards,  2  Ch. 
D.  291. 

^  Laws  of  1845,  P-  90. 

•■^  Wilson  V.  Wilson,  supra.  Ace, 
Storm  V.  Waddell,  2  Sandf.  Ch.  494; 
Iddings  V.  Bruen,  4  Sandf.  Ch.  223, 
252  and  417;  Wilson  v.  Allen,  6  Barb. 
542.    Cf.  Albany  City  Bank  v.  Scher- 
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So  also,  it  has  been  held  that  the  order  appointing  the  receiver 
merely  transfers  such  title  to  the  equitable  interests  and  things  in 
action,  as  the  defendant  had  when  the  suit  was  commenced,  and 
that  a  subsequent  assignment  by  him  to  the  receiver  transfers  no 
additional  or  greater  right  to  the  latter,  the  effect  of  the  assignment 
being  to  vest  in  the  receiver  the  legal  title  to  that  in  which  he 
already  had  the  whole  equitable  interest."* 

In  a  recent  case  the  New  York  Court  of  A[^als  held  that  it  is 
not  a  general  rule  that  a  receiver  can  take  title  from  an  insolvent 
person  or  corporation  only  by  a  formal  conveyance.  The  general 
rule  is  otherwise,  as  in  the  case  of  receivers  appointed  in  supple- 
mentary proceedings,  and  receivers  and  assignees  in  bankrupt  pro- 
ceedings, and  in  nearly  all  cases  the  appointment  of  receivers  of 
insolvent  corporations.  The  title  of  a  receiver  to  real  and  personal 
property  in  such  cases,  both  in  this  country  and  England,  is  gen- 
erally statutory,  and  does  not  depend  upon  any  formal  convey- 
ance.** Where  a  partnership  is  in  the  course  of  dissolution,  and  a 
receiver  is  appointed  of  its  assets,  the  receiver  takes  the  whole  equi- 
table title  to  the  partnership  property  without  an  assignment,  and 
represents  the  interests  in  such  property  of  all  parties  to  the  suit 
in  which  he  was  appointed.^  The  court,  by  a  proceeding  for  con- 
tempt, compelled  obedience  to  its  decree,  and  prevented  an  inter- 
ference with  the  possession  of  the  receiver,' 

Section  173.  Generally  What  Title  and  Property  Receiver 
Takes  —  Temporary  and  Permanent  Receivers Under  statu- 
tory provision  that  receivers  shall  "  take  possession  of  all  property, 
evidences  of  property,  books,  papers,  debts,  choses  in  action  anti 
estate  of  every  kind  of  the  debtor,"  it  was  held  that  the  receiver  was 
entitled  to  a  patent  right  belonging  to  the  debtor ;  for  "  though  not 
liable  to  attachment  on  account  of  its  intangible  or  incorporeal 
character,"  it  is  property-'  As  the  appointment  of  a  receiver  l>cii- 
dente  lite  is  only  for  the  purpose  of  preserving  and  protecting  the 


merhom,  Clarke's  Ch.  (N.  Y.)  297; 
Mann  v.  PenU,  2  Sandf.  Ch.  257; 
Scouten  v.  Bender,  3  How.  Pr.  185: 
Tillinghast  t.  Champlin,  4  R.  I.  173. 

•Biddings  V.  Bruen,  4  Sandf.  C*i. 
233,  252. 

» Attorney-General  v.  Atlantic  Mu- 
tual Life  Ins.  Co.  100  N.  Y.  279. 

■Tillinghast  v.  Champlin,  4  R.  I. 
173- 


2  See,  for  a  full  consideration  of 
this  subject,  the  concluding  sections  of 
this  chapter.  Text  cited  and  approved 
in  Ryan 'v.  Kingsbury.  88  Ga.  361.  U 
S.  E.  R.  596. 

BKeaeh  v.  Chadwick,  14  R.  I.  57'- 
As  to  subjecting  letters-patent  to  writs 
of  attachment  and  execution  see  Al- 
derson's  Judicial  Writs  and  Process. 
I  152. 


i  173] 


WHAT  TITLE  AND  PROPERTY  RECEIVER  TAKES. 


211 


property  during  the  litigation,  his  appointment  aflfects  only  the 
right  of  possession,  not  the  title,  which  remains  unchanged.*  But 
in  some  jurisdictions  it  has  been  asserted  that  the  appointment  of 
the  receiver  vests  the  title  of  personal  property  in  him,**  even 
though  in  another  state  f  but  not  of  railroad  property."^  When  the 
defendant  refused  to  turn  money  over  to  the  receiver,  the  court, 
by  attachment,  compelled  him  to  do  so.®  A  receiver  has  no  right 
to  the  possession  of  property  pledged  by  the  defendant  before  the 
appointment  for  a  loan.®  A  receiver  appointed  in  one  state  does 
not  take  title  to  property  in  another.^^  In  a  statutory  proceeding 
by  the  attorney-general  for  the  dissolution  of  a  corporation  and 
the  winding  up  and  distribution  of  its  eflfects,  it  was  held  that  the 
receiver  became  invested  with  the  title  to  all  the  corporation's  prop- 
erty, wherever  situated,  whether  in  or  without  the  state;  and  this 
though  the  statute  did  not  so  provide.*^ 

When  there  has  been  an  assignment  of  title  to  the  receiver  his 
right  to  the  title  is  by  reason  of  such  assignment  rather  than  the 
appointment.^^  A  receiver  of  a  partnership,  appointed  at  the  in- 
stance of  one  of  the  partners,  takes  the  property  of  the  firm  in  trust 
for  the  partners  and  their  creditors.*^  Debts  due  from  persons  in 
foreign  jurisdictions,  without  the  aid  of  legislation,  do  not  pass 
to  a  receiver  by  virtue  of  his  appointment.^*  A  receiver  of  an  in- 
surance company  is  said  not  to  become  vested  with  the  title  to  its 
bonds  and  money  before  the  annulment  of  its  charter.  ^^  The  re- 
ceiver of  an  insolvent  bank  has  been  declared  to  hold  the  same 
estate  and  title  of  the  bank  in  its  assets  as  an  assignee  in  bank- 
ruptcy." A  receiver  succeeds  to  all  the  property  rights  of  the  in- 
solent corporation,  and  has  authority  to  sue  to  enforce  obligations 


*  Section  188;  Keeney  v.  Home  Ins. 
Co.  71  N.  Y.  396;  City  of  Brooklyn  v. 
Jourdan,  7  Abb.  N,  C  23. 

^Skinner  v.  Tcrhune,  4^  N.  J.  Eq. 
565,  9  Atl.  R.  377 ;  Ryan  v.  Kingsbury, 
88  "Ga.  301. 

•Gilbert  v.  Hcwctson,  79  Minn.  326, 
82  N.  W.  R.  6SS. 

^  Abbey  v.  International  &  Great 
Northern  Ry.  G>.  5  Tex.  Civ.  App. 
a6i,  23  S.  W.  R.  934. 

*Ryan  v.  Kingsbury,  88  Ga.  361. 

*  National  Exchange  Bank  v.  Ben- 
brook  School  Furnishing  Co.  (Tex. 
Ci?.  App.)  27  N.  W.  R.  297. 


i^Simpkins  v.  Smith  &  Parmalee 
Gold  Co.  50  How.  Pr.  56. 

11  American  Nat  Bank  of  Denver 
V.  National  Benefit  &  Casualty  Co.  70 
Fed.  R.  420. 

12  Swing  V.  White  River  Lumber 
Co.  91  Wis.  517,  65  N.  W.  R.  174. 

18  Rand  V.  Wright,  141  Ind.  226,  39 
N.  E.  R.  447. 

i*Amy  V.  Manning,  149  Mass.  487, 
21  N.  E.  R.  943. 

***  Brooks  V.  Town  of  Hartford,  61 
Conn.  112,  23  Atl.  R.  697,  29  Am.  St. 
R.  175. 

1®  Casey  v.  La  Societe  de  Credit 
Mobilier  de  Paris,  2  Woods,  77, 
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due  it.^^  The  proposition  that  a  temporary  receiver  does  not  take 
the  title  to  any  property  is  to  be  qualified  by  the  statement  that,  if, 
in  pursuance  of  order  of  the  court,  he  sells  any  personal  property, 
the  purchaser  receives  good  title.^®  It  is  the  rule  that  a  permanent 
receiver  becomes  invested  with  title  to  the  defendant's  personal 
property;  and  it  is  the  prevailing  doctrine  that  such  receiver  also 
takes  title  to  real  property,  and,  under  order  of  the  court,  may 
sell  and  convey  the  same  with  perfect  title.  It  is  the  practice  in 
some  jurisdictions  to  require  the  defendant  to  convey  the  realty 
to  the  permanent  receiver ;  but  on  reason  the  requirement  is  useless. 
The  universal  rule  is  that  the  permanent  receiver  of  an  insolvent 
corporation  becomes  invested  with  the  title  to  all  of  its  property, 
both  personal  and  real.  A  receiver  takes  property  subject  to  the 
equitable  right  of  a  mortgagee  to  have  the  description  reformed  so 
as  to  include  all  of  the  property  intended  to  be  conveyed. *•  The 
title  of  a  receiver  to  property  in  a  state  other  than  where  he  was 
appointed  rests  upon  the  principle  of  comity,  and  will  be  sustained, 
except  as  to  domestic  creditors.^ 

Section  174.  When  a  Formal  Assignment  to  the  Receiver  Will 
be  Required — As  has  been  already  shown,  the  order  appointing  a 
receiver  does  not  in  general  confer  such  a  title  as  will  be  recognized 
in  a  court  of  law,  and,  in  order  to  enable  the  receiver  to  maintain 
an  action  in  such  a  court,  it  is  necessary  for  him  to  have  a  title  that 
will  be  recognized  there.  The  court  will,  therefore,  often  order  the 
defendants  to  execute  to  its  receiver  a  formal  assignment  of  all 
their  property,  equitable  interests,  etc.,  "  in  order  to  enable  the  re- 
ceiver to  test  the  validity  of  any  assignment,  or  other  disposition, 
they  might  have  previously  made  of  their  property,  and  to  bring  a 
suit  in  his  own  name  in  cases  in  which  he  was  legally  authorized  to 
sue  in  that  manner,  either  at  law  or  in  equity."^  And  this  may  be 
required  even  though  the  defendants  swear  that  they  have  no  prop- 
erty in  their  possession,  or  under  their  power  and  control."  The 
power  of  the  court  to  require  the  debtor  to  execute  an  assignment 
of  his  property  to  the  receiver  extends  to  an  assignment  of  let- 


17  Davis  V.  Ladoga  Creamery  Co. 
128  Ind.  222.  27  N.  £.  R.  494. 

1®"A  receiver  pendente  lite  is  the 
custodian  of  the  property."  Harlan  v. 
Bankers  &  Merchants'  Telephone  Co. 
32  Fed.  R.  305. 

i»  Ryder  v.  Ryder,  19  R.  I.  188,  32 
Atl.  R.  919. 


«>Mabon  v.  Electric  Co.  156  N.  Y. 
196,  50  N.  E.  R.  805 ;  Smith  v.  Eighth 
Ward  Bank,  52  N.  Y.  S.  290,  31  App. 
Div.  6. 

^  Chipman  v.  Sabhaton,  7  Paige,  47. 
Cf.  Fincke  v.  Funke,  25  Hun,  616. 

22  Chipman  v.  Sabbaton,  supra. 
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tcrs-patcnt."  "  Where  from  the  peculiar  nature  of  the  property 
coming  into  the  hands  of  the  receiver  some  further  conveyance 
than  the  usual  assignment  from  the  debtor  to  the  receiver  is  neces- 
sary to  vest  in  the  receiver  the  complete  legal  title  and  enable  him 
to  dispose  of  the  property  to  advantage,  and  to  protect  it  while  he 
holds  it,  the  court  ex  necessitate  must  have  the  power  to  compel  the 
judgment  debtor  to  execute  such  further  conveyance."** 

Section  175.  As  to  Real  Property — As  has  been  previously 
stated  the  order  appointing  a  receiver  does  not,  as  a  rule,  operate  to 
confer  upon  him  any  title  to  real  property,  and  so  in  order  to  vest 
the  title  a  formal  conveyance  is  necessary.^  But  even  in  the  case 
of  a  conveyance  by  the  defendant,  the  receiver  gets  his  title  only  at 
the  time  of  the  conveyance.^ 

In  the  case  of  Chautauque  County  Bank  v.  Risley,^  the  defendant 
conveyed  his  property  to  a  receiver,  and  subsequently  a  judgment 
creditor,  older  than  the  one  at  whose  suit  the  receiver  was  ap- 
pointed, levied  on  the  property  under  an  execution  and  sold  it,  and 
it  was  held  that  the  purchaser  acquired  a  title  superior  to  that  of 
the  receiver.  In  supplementary  proceedings  also,  which  are  in  their 
nature  essentially  statutory,  a  conveyance  is,  in  general,  necessary 
to  vest  the  title  to  the  defendant's  real  estate  in  the  receiver,  the 
legislature  hesitating,  upon  grounds  plainly  adequate,  to  disturb  the 
common-law  rule.* 

Section  176.  What  Property  Passes  Under  an  Assignment  to 
a  Receiver. —  When  a  receiver  is  appointed  merely  of  the  money, 
property,  things  in  action  and  eflfects  of  the  defendant,  it  is  neces- 
sary for  him,  if  directed  to  execute  an  assignment  of  such  property, 
to  include  only  that  mentioned  in  the  order,  and,  under  the  general 
words  used,  only  the  property  and  effects  will  pass  in  which  the 
defendant  had  some  beneficial  interest  at  the  commencement  of  the 
action.  If  the  defendant  has  already  executed  an  assignment  to 
a  receiver  appointed  in  a  prior  suit,  the  second  assignment  will  not 
affect  the  property  covered  by  the  first,  except  so  far  as  he  may 
still  have  an  interest  in- it;  and  this  is  the  rule  in  order  that  the 
second  receiver  may  have  the  right  to  claim  from  the  first  any  pro- 

^•Kcach  V.  Chadwick,  14  R.  I.  571.  v.  Coats,  33  Barb.  498.    Cf,  Porter  v. 

**  Atkinson  v.  Foster,  27  IlL  App.  Williams,  9  N.  Y.  142. 
fe  ^Moak  V.  Coats,  33  Barb.  498. 

•Wlson  ▼.   Wilson,   i   Barb.   Ch.         «'i9N.  Y.  369. 
592;  St  Lonis  &  Sandofval,  etc,  Co.  v.         ^  Scott  v.  Elmore,  10  Hun,  68. 
Sandoval,  etc,  Co.  iii  111.  32;  Moak 
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ceeds  which  are  not  needed  to  satisfy  the  claims  of  the  plaintiffs  in 
the  first  suit.^ 

Section  177.  As  to  Trust  Property,  Choses  in  Action,  and  Ek^ui- 
table  Interests. —  It  is  not  necessary  that  the  assignment  should 
contain  an  express  reservation  of  property  which  is  held  merely 
in  the  character  of  trustee  for  others,  upon  a  valid  and  subsisting 
trust,  and  in  which  property  the  defendant  has  no  beneficial  in- 
terest; but  it  should  contain  an  exception  which  will  prevent  the 
legal  title  to  property,  exempt  by  law  from  sale  or  execution,  from 
passing  to  the  receiver,  the  reason  being  that  the  exemptions  vary 
as  the  defendant  is  or  is  not  a  householder,  and  are  also  subject  to 
waiver.®^  A  right  of  action  for  injury  to  property  to  which  a  cred- 
itor may  resort  for  payment  of  his  debt,  and  which  is  lessened  in 
value  or  destroyed  by  such  injury,  is  a  chose  in  action  which  should 
be  included  in  the  assignment  to  a  receiver.  But  a  right  of  action 
for  a  personal  tort,  as  libel,  assault  and  battery,  cannot  be  reached 
by  a  creditor's  bill  and  will  not  pass  to  the  receiver.^* 

It  has  been  held  that  an  assignment  to  a  receiver  resembles,  to 
such  an  extent,  a  mortgage  for  the  payment  of  the  judgment  and 
costs,  that  when  that  is  satisfied  the  assignment  ceases  to  be  of  any 
force  and  no  reassignment  is  necessary.^  Where  receivers  of  the 
property  of  a  corporation  are  appointed,  an  assignment  passes  its 
rights  and  property  precisely  in  the  same  shape  and  condition,  and 
subject  to  the  same  equities  under  which  they  were  held  by  the 
corporation.^ 


Section  178.  The  Rule  in  Supplementary  Proceedings  —  What 
Receiver  Takes. —  The  most  frequent  exercise  of  the  power  of  ap- 
pointing receivers  was  formerly  that  in  a  creditor's  suit,  an  equi- 
table remedy,  which  has  now  largely  given  place  to  a  statutory 
proceeding  at  law.  In  this  modem  statutory  action,  termed  a  pro- 
ceeding supplementary  to  execution,  the  receiver's  title  being  wholly 
statutory,  is  vested  in  him,  as  a  rule,  upon  compliance  with  the 
terms  of  the  order  by  which  the  appointment  is  made.**    The  de- 


*Cagger  v.  Howard,  i  Barb.  Ch. 
368. 

*>Cagger  v.  Howard,  supra.  Cf, 
Fitzhugh  V.  Everingham,  6  Paige,  29. 

81  Hudson  V.  Plcts,  11  Paige,  180. 

8*  Anderson  v.  Trcadwell,  Edm.  Scl. 
Cas.  aoi. 


M  Receivers  v.  Paterson  Gas  Light 
Co.  23  N.  J.  L.  283. 

s^Moak  V.  Coats,  33  Barb.  498; 
Scott  V.  Elmore,  10  Hun,  68;  Cooney 
V.  Cooney,  65  Barb.  524;  Mandeville 
V.  Avery,  124  N.  Y.  376,  21  Am.  St.  R. 
67S. 
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fendant  is  not  required  to  make  an  assignment,  inasmuch  as  the 
order  transfers  his  title.®^ 

It  has  been  recently  held  by  the  New  York  supreme  court  that 
the  title  of  a  judgment  debtor  to  real  property  vests  in  the  receiver 
appointed  in  supplementary  proceedings  from  the  time  of  filing  the 
order,  or  a  certified  copy  thereof,  in  the  office  of  the  clerk  of  the 
county  where  the  property  is  situated.^  But  it  is  held  that,  as  to 
property  previously  transferred,  or  assigned,  by  the  debtor  in  fraud 
of  his  creditors,  the  receiver  obtains  no  title  under  the  order ;  he 
merely  acquires  a  right  of  action  to  set  aside  the  transfer."  And 
this  right  is  lost  if  an  assignee  in  bankruptcy  be  appointed.^ 

A  receiver  in  supplementary  proceedings  takes  and  has  power  to 
sell  and  assign  a  membership  in  a  stock  exchange.^  He  takes  no 
title,  however,  to  property  acquired  by  the  debtor  after  the  appoint- 
ment.^ 

Section  179.  The  Effect  of  an  Irregular  or  Erroneous  Appoint- 
ment—  PaUure  to  Make  Oath. —  The  effect  of  irregular  or  er- 
roneous appointments  of  receivers  will  be  considered  fully  in  the 
sections  upon  contempt.^*  It  is  generally  in  such  proceedings  that 
the  question  arises,  the  defendant  attempting*  to  evade  the  effects 
of  an  appointment  on  account  of  some  irregularities,  by  refusing 
to  comply  with  the  order.  Generally  speaking,  the  court  pays  no 
attention  to  such  objections,  deeming  them  to  be  made  in  bad  faith. 
As  a  rule  the  proper  way  in  which  to  get  rid  of  an  irregular  or 
erroneous  appointment  is  by  a  direct  proceeding  to  set  it  aside,  and 
for  an  order  staying  the  proceedings  under  it  in  the  meanwhile." 
This  question  has  frequently  arisen  in  cases  where  the  court  has 
granted  an  injunction,  and  a  person,  holding  the  injunction  to  have 
been  erroneously  or  improvidently  granted,  has  paid  no  attention  to 


^  Sec  the  cases  last  cited ;  Porter  v. 
Williams,  9  N.  Y.  142.  Qf,  Chautau- 
quc  County  Bank  v.  Risley,  19  N.  Y. 

» Smith  V.  Tozer,  11  N.  Y.  Civ. 
Proc.  R.  343  (1886).  Cf.  Wing  v. 
IHsse,  15  Hun,  190;  Manning  v. 
Evans,  19  Hun,  500;  Fessenden  v. 
Woods,  3  Bosw.  550. 

^  Bostwick  V.  Menck,  40  N.  Y.  383 ; 
Olney  v.  Tanner,  10  Fed.  R.  loi,  af- 
filed, 21  Blatchf.  540;  Miller  v.  Mac- 
kenzie, 29  N.  J.  Eq.  291. 


88  Olney  v.  Tanner,  supra. 

8»Habenicht  v.  Lissak,  78  Cal.  351, 
20  Pac.  R.  874,  5  L.  R.  A.  713,  12  Am. 
St.  R.  63. 

*®Norcross  v.  Hollingsworth,  31  N. 
Y.  S.  627. 

^*  Section  218. 

*i  Howard  v.  Palmer,  Walk. (Mich.) 
391;  Ames  V.  Trustees  of  Birkenhead 
Docks,  20  Beav.  332;  Russell  v.  East 
Anglian  R.  R.  Co.  3  Mac.  &  G.  104; 
Cook  V.  Citizens'  Nat.  Bank,  73  Ind. 
256;  Richards  v.  People,  81  III.  551. 
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it.  It  has  generally  been  held  a  contempt  of  court  to  disregard  the 
injunction  whether  it  was  properly  granted  or  not.** 

Lord  Truro  aptly  says  in  Russell  v.  East  Anglian  Ry.  Co.*®  that 
"  the  result  appears  to  be  this :  That  it  is  an  established  rule  of 
this  court  that  it  is  not  open  to  any  party  to  question  the  orders  of 
this  court  or  any  process  issued  under  the  authority  of  this  court, 
by  disobedience.  I  know  of  no  act  which  this  court  may  do,  which 
may  not  be  questioned  in  a  proper  form,  and  on  a  proper  applica- 
tion; but  I  am  of  opinion  that  it  is  not  competent  for  any  one  to 
interfere  with  the  possession  of  a  receiver,  or  to  disobey  an  in- 
junction, or  any  other  order  of  the  court,  on  the  ground  that  such 
orders  were  improvidently  made.  Parties  must  take  a  proper  course 
to  question  their  validity,  but  while  they  exist  they  must  be  obeyed. 
I  consider  the  rule  to  be  of  such,  importance  to  the  interests  and 
safety  of  the  public,  and  to  the  due  administration  of  justice,  that 
it  ought  on  all  occasions  to  be  inflexibly  maintained.  I  do  not  see 
how  the  court  can  expect  its  officers  to  do  their  duty,  if  they  do 
it  under  the  peril  of  resistance,  and  of  that  resistance  being  justified 
on  grounds  tending  to  the  impeachment  of  the  order  under  which 
they  are  acting." 

In  this  country  where  a  statute,  under  which  receivers  may  be 
appointed  to  settle  the  affairs  of  banking  corporations,  requires 
them  to  be  sworn,  it  has  been  held  that  the  omission  to  be  sworn 
does  not  vitiate  their  proceedings,  upon  the  ground  that  they  are 
officers  of  the  court  and  their  proceedings  are  subject  to  its  re- 
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Section  i8o.  At  What  Time  the  Receiver's  Title  Vests  and  His 
Right  of  Possession  Accrues  —  They  Date  Back. —  Courts  have 
been  involved  in  much  controversy  in  regard  to  the  question  as  to 
when  the  defendant's  title  becomes  vested  in  the  receiver.  Courts 
of  equity  have  always  insisted  strenuously  upon  the  doctrine  of 
lis  pendens,  and  yet  have  found  it  difficult  and  often  inequitable 
to  enforce  it.  But  the  courts  have  now,  as  a  rule,  come  to  the  con- 
clusion that  the  title  of  a  receiver,  on  his  appointment,  dates  back 
to  the  time  of  granting  the  order,  even  though  certain  preliminary 
conditions  must  be  first  performed  and  the  receiver  remains  out  of 


*2  People  V.  Sturtevant,  9  N.  Y. 
263;  Moat  V.  Holbein,  2  Edw.  Ch. 
188;  Woodward  v.  Earl  of  Lincoln,  3 
Swanst    626;    Sullivan   v.    Judah,    4 


Paige,  444;  Richards  v.  West,  3  N.  J. 
£q.  456. 

**  3  Mac  &  G.  104. 

^  American  Bank  v.  Cooper,  54  Me. 
438. 
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possession  pending  such  performance.  This  is  the  result  of  the 
theory  that  upon  the  commencement  of  proceedings  for  the  appoint- 
ment of  a  receiver,  an  equitable  lien  is  created  in  favor  of  the  plain- 
tiff.*^ Thus,  where  the  order  appointing  a  receiver  provided  that, 
before  acting,  he  should  give  security,  it  was  held  that  when  the 
security  was  perfected,  the  title  vested  in  him  as  of  the  date  of  his 
appointment  and  would  defeat  an  intermediate  levy.**  But  if  the 
levy  is  made  under  an  execution  issued  on  an  earlier  judgment  and 
the  property  is  sold,  the  purchaser  will  get  a  better  title  than  a  re- 
ceiver from  an  assignment  subsequently  executed,  although  the 
order  appointing  him  was  made  before  the  levy.*'' 

Where  a  suit  was  commenced  to  set  aside  a  preferential  assign- 
ment by  one  of  the  partners,  who  had  not  joined  in  it,  the  prayer  of 
the  bill  being  for  the  appointment  of  a  receiver,  and  the  court  made 
an  order  granting  a  receiver,  but  ordered  a  reference  to  select  a 
suitable  person,  the  title  of  the  receiver  appointed  was  held  to  date 
back  to  the  order  of  reference,  and  so  defeated  a  levy  made  in  the 
meantime.*®  But  where  there  is  an  appeal  from  the  order  appoint- 
ing a  receiver  and  a  stay  of  proceedings  is  obtained,  the  receiver  ac- 
quires no  title  until  he  takes  possession  after  the  affirmance  of  the 
order,*'  and  the  receiver,  as  of  course,  cannot  act  as  such  until  he 
has  performed  all  the  conditions  precedent  to  his  appointment,  such 
as  giving  a  bond  and  any  other  matter  required  in  the  order  of  ap- 
pointment.*^ A  contrary  rule  prevails  in  Maryland,  where  it  is  held 
that  the  title  of  the  receiver  does  not  vest  until  he  reduces  the  prop- 
erty of  the  defendant  to  possession."  Where  a  partner  makes  an 
application  for  a  receiver  of  the  copartnership  effects,  for  the  pur- 
pose of  Uquidating  its  debts,  it  has  been  held  that  the  court  will 
compel  him  to  pay  over  to  the  receiver  assets  collected  by  him 
shortly  prior  to  his  application.*®  And  where  the  order  appoint- 
ing a  receiver  authorized  him  to  collect  the  rents  of  certain  property 


« Storm  V.  Waddell,  2  Sandf.  Ch. 
494;  Smith  V.  New  York  Consolidated 
Stage  G).  28  How.  Pr.  377;  Wickcns 
V.  Townshend,  i  Russ.  &  M.  361 ;  In 
re  Birt,  22  Ch,  D.  604.  ^ 

^Wilson  V.  Allen,  6  Barb.  542; 
Steele  v.  Sturges,  5  Abb.  Pr.  442; 
Maynard  v.  Bard,  67  Mo.  315. 

^Chautauque  County  Bank  v.  Ris- 
Iqr,  19  N.  Y.  369;  Artisans'  Bank  v. 
Treadwcll,  34  Barb.  553. 


*®Rutter  V.  Tallis,  5  Sandf.  Super. 
Ct.  610;  Deming  v.  New  York  Mar- 
ble Co.  12  Abb.  Pr.  66.  Cf.  Farmers' 
Bank  v.  Beaston,  7  Gill  &  J.  421;  In 
re  Berry,  26  Barb.  55. 

^•Cole  V.  Cole,  55  Iowa,  70. 

w  Phillips  V.  Smoot,  i  Mackey,  478. 

**i  Fanners'  Bank  v.  Beaston,  7  Gill 
&  J.  421. 

«« Murphy  v.  Du  Berg,  11  Abb.  N. 
C.  112. 
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and,  if  necessary,  to  sue  for  them,  he  is  subrogated  to  the  defend- 
ant's title,  and  his  right  of  action  will  relate  back  to  the  commence- 
ment of  such  title.^  It  is  the  order  appointing  a  receiver  that 
affects  the  property  of  the  insolvent ;  and  there  can  be  no  valid  and 
intervening  rights  between  the  time  of  appointment  and  the  qualify- 
ing of  the  receiver.  The  court  has  jurisdiction  over  the  property 
though  the  receiver  has  not  actually  seized  and  taken  the  same  into 
his  possession.  The  title  to  the  property  vests  in  the  receiver  on  his 
appointment.  When  he  qualifies  his  title  relates  back  to  the  time  of 
his  appointment." 

The  courts  have  now,  as  a  rule,  come  to  the  conclusion  that  the 
title  of  a  receiver  on  his  appointment  dates  back  to  the  time  of 
granting  the  order,  even  though  certain  preliminary  conditions 
must  first  be  performed  and  the  receiver  remains  out  of  posses- 
sion pending  such  performance.*"^  It  is  the  rule  that  the  order 
of  appointment,  followed  by  the  receiver  qualifying,  affects  and 
holds  the  property,  so  that  neither  the  defendant  nor  his  creditors 
can  do  aught  in  the  interim  to  prejudice  the  receiver's  right  of  pos- 
session.*^ The  United  States  circuit  court  of  appeals  has  declared 
that  a  judgment  rendered  against  the  debtor  defendant  after  the  ap- 
pointment of  a  receiver  and  before  he  qualifies  is  inferior  to  the 
receiver's  right  of  possession.*^'' 

An  order  appointing  a  receiver  for  the  purpose  of  liquidation 
has  been  declared  to  be  an  adjudication  which  operates  as  a  seques- 
tration of  the  property  of  the  defendant;  and  if  between  the  time 
of  the  order  of  appointment  and  the  qualification  of  the  receiver 
judgments  are  secured  against  the  defendant,  they  create  no  lien 
on  the  property  included  within  the  receivership."  It  has  been  re- 
cently decided  in  New  York  that  when  a  receiver  qualifies,  his 
powers  relate  back  only  to  the  date  of  the  appointment  and  not  to 
the  time  when  the  suit  was  instituted.**^    When  a  receiver  is  ap- 


^  Hardwick  v.  Hook,  8  Ga.  354. 

^In  re  Schuyler's  Steam  Tow  Boat 
Co.  136  N.  Y.  169. 

*5Pope  V.  Ames,  20  Oreg.  199,  25 
Pac  R.  393,  23  Am.  St.  R.  119. 

^In  re  Berry,  26  Barb.  55;  Dickey 
V.  Bates,  35  N.  Y.  S.  525;  Mosher  v. 
Order  of  Iron  Hall,  34  N.  Y.  S.  816, 
88  Hun,  394. 

'*'' Connecticut  River  Banking  Co.  v. 
Rockbridge  Co.  73  Fed.  R.  709  (C.  C. 
A.). 


**  Temple  v.  Glasgow,  80  Fed.  R. 
441,  25  C.  C.  A.  540;  Merrill  v.  G)m- 
monwealth  Mutual  Fire  Ins.  Co.  166 
Mass.  238,  44  N.  £.  R.  144 ;  Reisncr  v. 
Gulf,  Col.  &  Santa  Fe  R.  R.  Co.  89 
Tex.  656,  36  S.  W.  R.  53,  59  Am.  St. 
R.  84. 

^In  re  Muehlfeld  &  Haynes  Piano 
Co.  42  N.  Y.  S.  802,  12  App.  Div.  492. 
26  Civ.  Proc  R.  90. 
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pointed  under  the  general  equity  powers  of  a  court  of  chancery,  the 
rights  of  the  parties,  it  has  been  recently  declared,  should  be  ad- 
judged from  the  date  of  the  order  of  appointment;  but  if  the  ap- 
pointment be  made  in  pursuance  of  statutory  jurisdiction,  the  date 
of  the  filing  of  the  bill  should  be  adopted.*^  In  this  case  the  date  of 
the  appointment  of  the  receiver  was  adopted,  and  it  was  said  that 
as  the  corporation  continued  its  business  as  usual  between  the  filing 
of  the  bill  and  the  appointment  of  the  receiver,  it  was  more  equitable 
to  adopt  the  date  of  the  appointment.  But  in  Massachusetts  it  has 
been  recently  held  that  the  rights  of  all  parties  to  share  in  the  prop- 
erty of  the  corporation  are  fixed  as  of  the  date  of  the  filing  of  the 
bill  in  equity,  and  that  the  rights  of  the  receiver  to  the  possession 
of  the  property  for  the  purpose  of  distribution  relates  back  to  the 
commencement  of  the  proceedings.^^  It  has  been  held  that  the 
assignment  of  property  by  a  corporation  after  the  filing  of  a  bill  for 
a  receiver,  but  before  the  appointment,  is  valid.®  On  the  filing  of 
a  receiver's  bond  his  right  relates  back  to  the  time  when  the  order  of 
appointment  was  granted  and  entered,  from  which  time  the  property 
is  deemed  in  custodia  legis,^ 

Section  i8i.  Limitations  Upon  the  Receiver's  Title  —  Prior 
Liens  and  Equities. —  It  is  a  general  rule  that  the  receiver  obtains 
title  subject  to  all  liens  previously  acquired  ;®*  but  this  rule  is  appli- 


•^  Jones  V.  Arena  Publishing  Co.  171 
Mass.  22,  50  N.  £.  R.  15,  60  Am.  St. 

R.364. 

^Merrill  v.  Commonwealth  Mutual 
Fire  Ins.  Co.  171  Mass.  81,  50  N.  E.  R. 
519^  The  federal  court  has  recently 
said:  ''It  is  now  clearly  settled  that 
the  jurisdiction  of  a  court  in  which  a 
bill  is  filed  of  such  a  character  as  to 
justify  the  appointment  of  an  inter- 
locutory receiver  attaches  to  all  the 
assets  to  which  the  bill  relates  from 
the  time  of  its  filing."  Hutchison  v. 
American  Palace  Car  Co.  104  Fed.  R. 
182. 

•Smith  V.  Sioux  City  Nursery  & 
Seed  Co.  109  Iowa,  51,  79  N.  W.  R. 
457-  In  this  case  it  was  said  that 
"while  there  is  some  conflict  in  the 
vithorities  as  to  whether  property  of 
tlic  debtor  passes  into  custodia  legis 
It  the  time  the  receiver  is  appointed 


or  when  he  assumes  possession,  all 
agree  that  the  jus  disponendi  is  not 
affected  by  the  application,  and  contin- 
ues at  least  to  the  making  of  the  order 
of  appointment." 

•8/n  re  Lennox  Corporation,  68  N. 
Y.  S.  103,  57  App.  Div.  512;  In  re 
Hoagland,  Robinson  &  Co.  72  N.  Y.  S. 
435»  36  Misc.  R.  28. 

•*Mulcahey  v.  Strauss,  37  N.  E.  R. 
702;  Talladega  Mercantile  Co.  v.  Jeni- 
fer Iron  Co.  102  Ala.  259,  24  So.  R. 
448;  Totten  &  Hogg  Iron  &  Steel 
Foundry  Co.  v.  Muncie  Nail  Co.  148 
Ind.  372,  47  N.  E.  R.  703;  Smith  v. 
Sioux  City  Nursery  &  Seed  Co.  109 
Iowa,  51,  79  N.  W.  R.  457;  Gorman  v. 
Finn,  67  N.  Y.  S.  546,  56  App.  Div. 
I55»  51  I-  R-  A.  146;  Peterson  v. 
Lindskoog,  93  111.  App.  276;  Cramer 
V.  Her,  63  Kans.  579,  66  Pac.  R.  617; 
McRae  v.    Bowers   Dredging  Co.   86 
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cable  only  to  property  which  is  subject  to  levy  and  sale  under  exe- 
cution. As  to  other  property,  such,  for  example,  as  equitable  inter- 
ests, the  commencement  of  the  action  for  the  appointment  of  a  re- 
ceiver creates  a  lien  in  favor  of  the  plaintiff.^ 

In  New  York  where  the  sheriff  levied  on  certain  personal  prop- 
erty under  an  execution  issued  on  a  judgment,  and  subsequently  the 
judgment  creditor  on  a  prior  judgment,  executions  on  which  had 
been  returned  nulla  bona,  instituted  proceedings  for  examining  the 
debtor,  and  a  receiver  appointed  in  that  proceeding  took  possession 
of  the  property  levied  on,  the  levy  having  been  made  after  the  com- 
mencement of  the  proceedings,  but  before  the  appointment  of  the 
receiver,  it  was  decided  that  the  receiver  took  title  subject  to  the 
levy.^  Creditors  who  have  obtained  a  lien  on  the  real  property  of 
a  debtor,  by  judgments  obtained  before  the  appointment  of  a  re- 
ceiver, may  maintain  an  action  to  discharge  the  land  from  the  lien 
of  a  mortgage  shown  to  be  fraudulent.®^  And  property  held  as 
collateral  security  for  a  contingent  liability,  as  that  of  indorser  of  a 
note,  may  be  held  against  a  receiver  appointed  during  the  pendency 
of  an  administration  suit.^ 

Where  a  bank  has  retained  counsel  to  foreclose  a  mortgage  held 
by  it,  and  subsequently  a  receiver  is  appointed  of  the  assets  of  the 
bank,  the  lien  of  the  attorneys  for  services  rendered  in  that  action 
is  superior  to  the  title  of  the  receiver,  but  it  seems,  will  not  extend 
to  services  rendered  in  other  actions  or  to  separate  members  of  the 
firm.®*  As  a  general  rule  the  receiver  gets  only  such  title  as  the 
defendant  or  judgment  debtor  has  to  the  estate  of  which  he  takes 
possession.''^  He  cannot  maintain  replevin  for  property  reduced  to 
possession  by  creditors  under  levies,*"  and  a  lien  for  unpaid  taxes  is 
superior  to  his  title."     Where  one  is  in  possession  of  a  fund,  which 


Fed.  R.  344;  Fox  v.  Union  Turnpike 
Co.  75  N.  Y.  S.  464,  37  Misc.  R.  308. 

« Storm  V.  Waddell,  2  Sandf.  Ch. 
494»  516;  Van  Alstyne  v.  Cook,  25 
N.  Y.  489;  Davenport  v.  Kelly,  42 
N.  Y.  193 ;  Lansing  v.  Easton,  7  Paige, 
36s;  Edmeston  v.  Lyde,  i  Paige,  637; 
Corning  v.  White,  2  Paige,  567; 
Becker  v.  Torrence,  31  N.  Y.  631; 
Gere  v.  Dibble,  17  How.  Pr.  31. 

«« Becker  v.  Torrence,  31  N.  Y.  631. 

«7  Gere  v.  Dibble,  17  How.  Pr.  31. 

•8  Brady  v.  Furlow,  23  Ga.  613. 

••Bowling  Green  Bank  v.  Todd,  64 
Barb.  146. 


w  Crine  v.  Davis.  68  Ga.  138 ;  In  re 
North  America  Gutta  Percha  Co.  17 
How.  Pr.  549,  9  Abb.  Pr.  79;  Rich  v. 
Loutrel,  18  How.  Pr.  121;  Bell  v. 
Shibley,  33  Barb.  610;  Van  Roun  v. 
Superior  Court,  58  Cal.  358;  Lorch  v. 
Aultman,  75  Ind.  162.  But  see  Clark 
V.  Brockway,  3  Keyes,  13. 

■^1  Conley  v.  Deere,  11  Lea  (Tena)» 

274. 
72  Central  Trust  Co.  v.  Wabash,  St 

Louis,  etc.,  R.  R.  Co.  26  Fed.  R.  11; 

Union  Trust  Co.  v.  Weber,  96  111.  346. 
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he  is  entitled  to  hold  as  security  for  the  payment  of  certain  notes 
upon  which  he  is  an  accommodation  indorser,  he  cannot,  where  no 
danger  to  the  fund  is  shown,  be  required,  upon  the  death  of  the 
person  for  whose  benefit  the  indorsements  were  made,  to  pay  it 
over  to  a  receiver  of  the  intestate's  effects,  but  he  may  properly 
have  possession  of  it  until  the  payment  of  the  notes.''* 

While  the  appointment  of  a  receiver  does  not  disturb  or  destroy 
a  lien  on  the  property  acquired  prior  to  the  appointment,,  this  rule 
does  not  give  the  lienor  power  to  enforce  his  right  in  the  ordinary 
way.  He  must  present  his  claim  to  the  court  entertaining  the 
receivership  proceedings  and  there  have  it  adjusted  and  paid.''*  An 
attachment  of  property  over  which  a  ♦•eceiver  is  appointed  does  not 
create  a  preference  or  lien  that  will  deprive  the  court  of  the  power 
to  equitably  apportion  the  earnings  of  the  property  during  the  re- 
ceivership to  claims  classed  as  operating  expenses.''**  The  holder  of 
collateral  security  for  a  loan  made  has  a  right  to  sell  it,  notwith- 
standing the  appointment  of  a  receiver  for  the  pledgor  before  de- 
fault in  the  payment  of  the  debt.''®  If  the  party  holding  the  lien  has 
taken  possession  of  the  property  thereunder  prior  to  the  appoint- 
ment of  a  receiver,  such  possession  cannot  be  disturbed  by  the 
appointment."  The  appointment  of  a  receiver  in  a  suit  instituted 
to  foreclose  a  mortgage  against  the  lessee  does  not  deprive  the  lessor 
of  the  right  to  secure  possession  of  the  premises  by  proceeding  under 
the  forcible  entry  and  detainer  act''®  In  the  case  cited  it  was  held 
that  as  the  suit  for  possession  had  been  instituted  prior  to  the  ap- 
pointment of  the  receiver,  he  was  bound  by  the  statutory  notice 
given  to  the  lessee,  and  was  not  entitled  to  additional  notice. 

A  judgment  recovered  after  the  appointment  of  a  receiver  in  a 
suit  instituted  prior  thereto  creates  no  preferential  lien  on  the  prop- 
erty of  the  debtor  in  the  possession  of  the  receiver.''*  When  prop- 
erty has  been  delivered  by  a  sheriff  to  a  receiver  and  is  sold  by  the 
latter,  the  proceeds  of  the  sale  should  be  set  apart  to  apply  to  the 
judgment  under  which  the  execution  was  issued.®^     The  court  ap- 


'^  Brady  v.  Furlow,  22  Ga.  613.  ^e  Fidelity     Ins.,     Trust     &     Safe 

^^  Talladega  Mercantile  Co.  v.  Jeni-  Deposit  Co.  v.  Roanoke  Iron  Co.  81 

fer  Iron  Co.  102  Ala.  259,  24  So.  R.  Fed.  R.  439. 

448;  Lang  V.  Macon  Construction  Co.  '^  Pease  v.  Smith,  63  111.  App.  411. 

loi  Ga.  343,  28  S.  E.  R.  860;  Cass  v.  ^  Woodward  v.  Winehill,  14  Wash. 

Sutherland,  98  Wis.  551,  74  N.  W.  R.  394»  44  Pac.  R.  860. 

337'  ^Lang  v.  Macon  Construction  Co. 

^Farmers  &   Merchants'    Bank   v.  loi  Ga.  343,  28  S.  £.  R.  860. 

Waco  Electric  Ry.  Co.  36  S.  W.  R.  «>/n  re  Pond,  46  N.  Y.  S.  999,  21 

131*  Misc.  R.  114. 
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pointing  a  receiver  may  grant  leave  to  him  to  proceed  and  sell 
the  property  under  an  execution  which  creates  a  prior  lien.®^  It  is 
as  much  the  duty  of  a  receiver,  in  administering  the  estate,  to  pro- 
tect valuable  preferences  and  prior  liens  as  it  is  to  make  proper 
distribution  among  the  general  creditors.®^  Though  property  placed 
in  the  possession  of  a  receiver  has  been  impressed  with  the  lien  of  a 
judgment,  yet  it  cannot  be  seized  under  execution  and  sold  without 
leave  of  court.  But  this  possession  does  not  interfere  with  or  dis- 
turb any  prior  liens,  preferences  or  priorities,  but  simply  prevents 
their  enforcement  by  holding  the  property  intact  until  the  relative 
rights  of  all  parties  have  been  determined.®*  In  a  case  where  a  re- 
ceiver was  appointed  and  nothing  further  was  done  in  the  matter, 
not  even  service  being  procured  on  the  defendant,  and  the  receiver 
was  dilatory  in  performing  his  duties,  and  the  appearance  being  that 
the  suit  was  not  brought  in  good  faith,  a  lienor  was  permitted  to 
enforce  his  right  against  the  property.^  After  the  appointment 
of  a  receiver  it  is  unnecessary  for  the  sheriff  to  maintain  keepers 
over  the  property  in  order  to  continue  the  lien  of  the  execution.® 
A  prior  and  existing  lien  must  be  protected  out  of  funds  arising 
from  the  sale  of  the  property  over  which  the  receivership  was  cre- 
ated.®* A  mortgage,  though  executed  prior  to  the  commencement 
of  the  receivership  proceedings,  but  which  was  not  filed  for  record 
as  provided  by  law,  was  declared  not  to  operate  as  a  lien  to  affect 
the  rights  of  a  receiver,  for  he  represented  the  general  creditors, 
and  was  entitled  to  the  proceeds  of  the  sale  of  the  property  in  prefer- 
ence to  the  mortgagee  of  an  unrecorded  mortgage.®'^ 

That  a  court  which  appointed  a  receiver  granted  permission  to  a 
person  claiming  a  mechanic's  lien  against  the  property  in  the  pos- 
session of  the  receiver  to  join  the  latter  as  a  party  to  an  action  in 
another  court  to  enforce  the  lien,  does  not  authorize  such  other 
court  to  order  a  sale  of  the  property  on  execution  to  enforce  the 
lien.®*     "  Where  there  was  a  specific  lien  upon  the  property,  created 


81  Cass  V.  Sutherland,  98  Wis.  551, 
74  N.  W.  R.  337. 

^American  Trust  &  Savings  Bank 
V.  McGettigan,  152  Ind.  582,  52  N.  E. 

R-  793,  71  Am.  St.  R.  345- 

^  Pelletier  v.  Greenville  Lumber  Co. 
123  N.  C.  596,  31  S.  E.  R.  855;  Halpin 
V.  Mutual  Brewing  Co.  91  Hun,  220, 
36  N.  Y.  S.  151;  Arnold  v.  Penn,  11 
Tex.  C.  C.  A.  32s,  32  S.  W.  R.  353- 


®*  Cohen  v.  Gold  Creek  Mining  Co. 
95  Fed.  R.  580. 

®5  Gorman  v.  Finn,  67  N.  Y.  S.  546, 
$6  App.  Div.  155,  51  L.  R.  A.  146. 

s^Mears    v.    Haydcn,   91    111.   App. 

343- 

®^  Cheney  v.  Maumee  Cycle  Co.  64 
Ohio  St.  205,  60  N.  E.  R.  207. 

88  Premier  Steel  Co.  v.  McElwainc- 
Richards  Co.  144  Ind.  614,  43  N.  £.  R- 
876. 


\ 


*/»  re  Atlas  Iron  Construction  Co.  ^Brookfield  v.  Sharp,  88  Md.  713, 

46  N.  Y.  S.  467,  19  App.  Div.  415.  41  Atl.  R.  1072. 

*^  Cowan    V.     Pennsylvania     Plate-  « Arnold    v.    Pcnn,    11    Tex.    Civ. 

Glass  Co.  184  Pa.  St.   i,  38  Atl.  R.  App.  325,  32  S.  W.  R.  353- 

1075-  ^  Kane  v.  Lodor,  56  N.  J.  Eq.  268, 

"Mann  v.  Poole,  48  S.  C.  154,  26  38  Atl.  R.  966. 

S.  E  R.  229L  »  Ryder  v.  Ryder,  19  R.  I.  188,  32 

Atl.  R.  919. 
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before  the  receiver  took  possession,  and  where  the  receiver's  posses-/ 
sicm  is  subordinate  to  that  lien,  the  lienor's  interest  not  vesting  inl 
the  receiver,  then,  of  course,  the  lien  comes  in  ahead  of  the  re-\ 
ceiver's  claim  for  compensation  or  disbursements.     Where,  how- 
ever, the  lienor  was  a  party  to  the  proceeding,  and  where  the  re-  ^ 
ccivcr  is  ordered  to  take  into  his  possession  the  property  of  the 
lienor,    ♦     *     ♦     then  the   lienor's   interest  becomes  chargeable  \ 
with  the  proportion  of  the  expenses  necessary  to  protect  the  prop-  j 
erty  or  to  change  it  into  money  for  the  lienor's  benefit.^    No  liens,  . 
by  reason  of  a  judgment  or  otherwise,  can  be  secured  on  property 
after  it  has  been  placed  in  the  possession  of  a  receiver.^     A  creditor  / 
who  has  secured  judgment  against  one  whose  property  afterward 
passes  into  a  receivership,  is  not  entitled  to  any  preference  in  its 
payment,  if  the  judgment  is  only  a  general  one.*^    Where  property 
is  sold  by  a  receiver  subject  to  liens,  the  purchaser  is  entitled  to  have 
them  released  before  he  can  be  required  to  pay  the  purchase  price.** 
An  execution  issued  under  a  judgment  rendered  against  the  defend- 
ant in  the  receivership  proceedings  prior  to  the  appointment  has 
no  force  against  the  receiver.^     A  receiver  appointed  in  a  proceed- 
ing to  foreclose  a  chattel  mortgage  takes  title  to  the  property  sub- 
ject to  all  the  equities  existing  against  it  in  the  hands  of  a  debtor, 
and  though  a  mortgage  was  adjudged  to  be  defective,  it  was  held 
to  be  good  against  the  receiver.^     A  receiver  appointed  in  a  pro- 
ceeding to  dissolve  a  partnership  does  not  occupy  any  better  posi- 
tion than  the  partnership  itself  to  a  mortgage,  which,  by  mistake, 
did  not  include  certain  property  which  was  intended  to  be  covered. 
The  receiver  of  a  partnership  takes  only  its  rights,  and  consequently 
is  affected  by  all  claims,  liens  and  equities  which  would  prevail 
against  the  partnership  if  it  were  asserting  its  interest  in  the  prop- 
erty.*   A  mortgage  which  failed  to  convey  a  fee  in  real  estate  be- 
cause of  the  omission  of  words  necessary  therefor  was  adjudged 
to  be  subject  to  correction  in  an  equitable  proceeding  as  against  a 
receiver  aiqx>inted  for  the  mortgagor,  it  being  said  that  the  receiver 
took  only  the  title  of  the  corporation  to  its  property  at  the  time  of 
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his  appointment,  subject  to  all  equitable  liens.®*  A  receiver  takes 
the  assets  of  an  insolvent  bank  subject  to  all  equities  existing  at  the 
time  of  his  appointment,  and  a  trust  imposed  on  the  funds  held  by 
the  bank  is  not  removed  by  the  appointment.*'^  An  unrecorded 
chattel  mortgage  on  property  retained  by  the  mortgagor  has  been 
declared  to  be  invalid  as  against  the  receiver  of  the  mortgagee.** 

Section  182.  Following  Trust  Funds  in  Possession  of  Re- 
ceiver.—  It  is  an  elementary  proposition  that  the  rights  of  a  receiver 
as  to  third  parties  are  not  in  any  respect  superior  to  those  of  the 
defendant,  and  that  the  property  is  taken  subject  to  all  existing 
equities.  The  rule  that  a  fund  impressed  with  a  trust  may  be  fol- 
lowed into  the  possession  of  third  parties  is  applicable  to  receiver- 
ships.®® When  a  corporation  had  declared  a  dividend  and  a  fund 
had  been  deposited  for  the  purpose  of  paying  it,  and  one  of  the 
stockholders  of  the  company  failed  to  draw  the  amount  due  him. 
and  a  receiver  of  the  company  was  appointed  and  took  possession 
of  the  fund,  it  was  adjudged  that  he  held  it  in  trust  for  the  person 
entitled  to  it,  who  could  follow  and  claim  it  in  the  receiver's  pos- 
session.* 

Section   183.  Property  Exempt  from  Levy  of  Execution. —  In 

New  York  it  is  held  that  an  order  appointing  a  receiver  of  the  prop- 
erty of  an  insolvent  debtor  operates  to  transfer  nothing  that  is  by 
law  exempt  from  seizure  and  sale  under  an  execution.  Thus  an 
action  for  conversion  was  maintained  where  a  receiver,  in  such  a 
case,  claimed  possession  of  a  horse  which  belonged  to  the  judgment 
debtor,  and  was  exempt  from  levy  of  execution,  the  court  holding 
that  the  sale  of  such  property  by  the  receiver  was  a  conversion  for 
which  the  debtor  might  have  his  action.*  And  where  the  com- 
plainants in  a  creditor's  bill  demanded  that  certain  property  should 
be  subjected  to  the  payment  of  their  judgment,  under  a  lien  ac- 
quired by  the  levy  of  their  writ  of  fieri  facias,  and  by  the  service  of 
process  under  their  bill,  and  the  receiver  of  the  owner,  intervening, 
showed  a  prior  lien  and  an  assignment  by  the  owner  to  satisfy  prior 


»« Miller  V.  Savage,  60  N.  J.  Eq. 
204,  46  Atl.  R.  632. 

•7  Reeves  v.  Pierce,  64  Kans.  502,  67 
Pac.  R.  1 108. 

•*  Harrison  v.  Warren  County,  183 
Miss.  123,  66  N.  E.  R.  589. 

^In  re  Le  Blanc,  121  Hun,  8,  af- 
firmed,   75    N.    Y.    598;    Henika    v. 


Heineman,  90  Wis.  264,  63  N.  W.  R. 
1047;  Amot  V.  Bingham,  55  Hun,  553; 
Ryan  v.  Paine,  66  Miss.  678. 

i/n  re  Le  Blanc,  14  Hun,  8,  af- 
firmed, 75  N.  Y.  598. 

2  Finnin  v.  Mallory,  33  N.  Y.  Super. 
Ct  382. 
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judgments,  it  was  held  that  the  complainants  were  not  entitled  to 
priority  on  the  ground  claimed.*  Where,  however,  the  defendant 
is  ordered  to  deliver  his  property  to  a  receiver,  if  it  is  alleged  that 
the  defendant  has  fraudulently  assigned  to  an  insolvent  assignee, 
the  plaintiff  should  apply  to  have  the  receivership  extended  to  such 
assignee.* 

Section  184.  The  Proceeds  of  Insurance  Policies  Upon  Exempt 

Property  and  Claims  for  Damage  Thereto The  general  rule  that 

the  receiver  does  not  take  title  to  property  exempt  by  law  from 
levy  and  sale  under  execution  by  virtue  of  the  order  of  his  appoint- 
ment, has  been  extended  to  include  the  proceeds  of  insurance  poli- 
cies upon  such  property  when  damaged  or  destroyed,  and  to  all 
causes  of  action  arising  from  injury  to  the  same,*^  In  neither  case 
does  the  debtor  voluntarily  part  with  his  property,  and  so  cannot 
be  said  to  waive  any  claim  to  the  exemption.  In  Cooney  v.  Cooney* 
the  receiver's  motion  for  an  order  directing  the  defendant  to  execute 
an  assignment  to  him  of  a  policy  of  insurance  upon  property  exempt 
by  law  from  levy  of  execution  which  had  been  destroyed,  and  of  all 
claims  arising  thereunder,  was  denied,  the  court  holding  that  the 
insurance  company  was  liable  to  replace  the  property,  or  to  pay  its 
value  in  money,  and  that  the  defendant  had  a  reasonable  time, 
after  it  had  elected  to  pay  in  money,  to  replace  the  articles  destroyed' 
if  he  had  not  used  other  means  for  that  purpose.  And  this  rule  ap- 
plies whether  the  property  is  destroyed  before  or  after  the  appoint- 
ment of  the  receiver.'' 

The  same  principle  has  been  extended  to  causes  of  action  for  dam- 
ages to,  or  conversion  of,  exempt  property,  the  reason  being  that  the 
cause  of  action  grows  out  of  an  injury  to  property  which  the  cred- 
itor can  in  no  case  apply  to  the  payment  of  his  debt.  In  the  case  of 
a  conversion,  the  judgment  debtor  has  plainly  the  option  to  sue  for 
damages  or  to  bring  an  action  of  replevin  to  recover  the  specific 
property.  In  Hudson  v.  Plets®  the  plaintiff  asked  for  an  attachment 
against  the  debtor  for  contempt,  upon  the  ground  that  he  had  been 
guilty  of  a  breach  of  the  usual  injunction,  contained  in  the  order 
appointing  the  receivers,  in  bringing  an  action  to  recover  damages 
for  an  injury  to  property  which  was  exempt  from  execution ;  but  the 
court  held  that  there  was  no  breach,  for  the  reason  that  the  exemp- 

•  Swift's    Iron    &    Steel    Works    v.  Sands  v.  Roberts,  8  Abb.  Pr.  343;  An- 

Johnson,  26  Fed.  R.  828.  drews  v.  Rowan,  28  How.  Pr.  126. 

^Cassilear  v.  Simmons,  8  Paige,  273.  «6s  Barb.  524. 

•Cooney  v.  Cooney,  65  Barb.  524;  ^  Sands  v.  Roberts,  8  Abb.  Pr.  343, 

TiDotson  V.  Wolcott,  48  N.  Y.   188;  ^ii  Paige,  180. 
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tion  would  be  useless  if  the  creditor  could  seize  such  property  and 
sell  it  under  an  execution. 

Section  185.  Trust  Funds  and  Pensions — Where  the  judgment 
debtor  is  entitled  to  the  income  of  qertain  trust  funds,  without  hav- 
ing possession  or  control  of  the  fund,  the  receiver  is  entitled  only  to 
such  portion  of  the  income,  if  any  there  be,  as  can  be  shown  to  be 
not  necessary  for  the  proper  maintenance  of  the  cestui  que  trust,^ 
The  court  will  not,  and  cannot,  infer  that  any  such  surplus  exists, 
and  it  will  be  necessary  for  the  complainant  to  present,  by  proper 
averments,  such  a  fact  in  his  pleading,  and  any  omission  to  do  so  is 
a  substantial  defect  of  which  advantage  may  be  taken  by  a  demur- 
rer. ^^  But  in  New  York  in  Campbell  v.  Foster"  it  was  held  that 
"  property  held  in  trust  for  the  debtor  where  the  trust  has  been 
created  by,  and  the  fund  so  held  in  trust  has  proceeded  from,  some 
person  other  than  the  debtor  himself  "  could  not,  under  any  circum- 
stances, be  reached  by  a  creditor  in  supplementary  proceedings,  and 
strong  doubts  were  expressed  whether,  under  the  general  principles 
of  equity  jurisprudence,  the  court  of  chancery  had  any  power  to 
reach  such  a  fund,  whether  it  consisted  of  the  income  of  real  or  per- 
sonal estate.  And  subsequently  in  the  same  state,  in  Williams  v, 
Thorn,^  it  was  again  decided  that  where  the  debtor  was  a  bene- 
ficiary under  a  trust,  by  which  he  received  the  income  of  certain 
property,  and  an  execution  was  issued  on  a  judgment  obtained 
against  him,  and  returned  unsatisfied,  the  creditor  could  maintain 
an  action  to  recover  only  the  surplus  over  what  was  necessary  for 
the  suitable  support  and  maintenance  of  the  beneficiary  and  those 
dependent  upon  him.  But  in  McEwen  v.  Brewster^^  it  was  inti- 
mated that,  while  such  surplus  could  not  be  reached  by  a  receiver  in 
supplementary  proceedings,  a  direct  action  might  be  brought  to  sub- 
ject it  to  the  payment  of  the  debt.** 

In  Nagle  v.  Stagg*^  it  was  decided  that  a  receiver  was  not  entitled 
to  moneys  due  a  debtor  for  a  pension,  and  the  court  said :  "A  pen- 
sion is  an  allowance  without  consideration,  and  the  payments  of  it 
are  not  made  pursuant  to  any  contract  or  obligation,  but  each  pay- 
ment is  voluntary  and  may  be  withheld  by  the  government  that 
grants  it,  pursuant  to  the  conditions  attached  to  the  grant.  The 
debtor  has  no  property  in  any  payments  to  be  made  on  account  of 


» Graff  V.  Bonnett,  31  N.  Y.  9; 
Campbell  v.  Foster,  35  N.  Y.  361 ;  Mc- 
Ewen V.  Brewster,  17  Hun,  223;  Man- 
ning V.  Evans,  19  Hun,  500. 

10  Graff  V.  Bonnett,  31  N.  Y.  9,  15. 
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1270  N.  Y.  370. 

18  17  Hun,  223. 

1*  Manning  v.  Evans,  19  Hun,  50a 
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the  pension,  before  actual  payment.  Any  sum  already  paid  on  ac- 
count of  the  pension  to  the  debtor,  or  accrued  prior  to  the  appoint- 
ment of  a  receiver,  may  be  seized  by  the  latter  when  such  sum  has 
been  actually  paid  to  the  debtor,  but  not  before." 

Section  i86.  EflFect  on  Receiver's  Right  of  Possession  of  Levy 
Under  Judicial  Writs  —  Liens  of  Prior  Judgments. —  Receivers  are 
not  entitled  to  the  rights  of  bona  Ude  purchasers  of  the  property  of 
which  the  court  places  them  in  charge,  and,  as  a  rule,  they  get  no 
better  title  than  the  former  owner,  but  it  is  nevertheless  held  that  if, 
in  the  time  between  the  appointment  of  a  receiver  and  the  time  when 
he  takes  possession,  a  judgment  creditor  levies  on  the  property,  even 
though  without  fraud  or  collusion  with  the  debtor,  such  levy  is  not 
a  lien  superior  to  that  of  the  receiver's  title.^® 

In  Steele  v.  Sturges"  the  order  appointing  a  receiver  required 
him,  before  entering  upon  his  duties,  to  give  security  for  their  due 
performance.  After  the  making  of  the  order,  but  before  the  re- 
ceiver's bond  had  been  filed,  the  sheriff  levied  on  some  of  the  debtor's 
property.  It  was  held  that  when  the  bond  was  filed  the  sheriflf  must 
surrender  possession.  But  if  the  judgment  was  obtained  before  the 
appointment  of  the  receiver,  he  takes  subject  to  those  judgments, 
and  if  he  take  possession  of  the  property  subsequently  to  a  levy,  he 
must  account  to  the  sheriflf  for  the  amount  thereof.^? 

In  the  case  of  the  Chautauque  County  B?>nk  v.  Risley^®  there  was 
an  action  of  ejectment  brought  to  recover  certain  real  property,  the 
common  source  of  title  being  one  S.,  who  had  assigned  his  estate 
for  the  benefit  of  creditors.  The  assignment  was  set  aside  as  fraud- 
ulent by  a  creditor  who  had  obtained  a  judgment  subsequent  to  it, 
and  a  receiver  was  appointed,  to  whom  S.  made  an  assignment. 
This  receiver  sold  to  tHe  defendant's  lessor,  and  the  plaintiflf  claimed 
title  imder  a  sheriflf's  sale  subsequent  to  the  sale  to  the  defendant's 
lessor,  under  a  judgment  recovered  before  the  filing  of  the  bill.  To 
this  action  the  second  judgment  creditor  was  a  stranger.     The 

^•Tcxt  approved  in  Mosher  v.  Or-  ^''s  Abb.  Pr.  442. 

der  of  Iron  Hall,  27  N.  Y.  318,  88  "Cherry   v.    Western    Washington 

Hun,  394;  Gouvemeur  v.  Warner,  2  Industrial  Co.  11  Wash.  586,  40  Pac 

Sandf.  Super.  Ct  624;   Fessenden  v.  'R.  136;  Rich  v.  Loutrel,   9  Abb.  Pr. 

Woods,  3  Bosw.  550;  Rich  v.  Loutrel,  356,   18  How.   Pr.   121;  In  re  North 

9  Abb.   Pr.   356,   18   How.    Pr.    121;  America  Gutta  Percha  Co.   17   How. 

Steele  V.  Sturgcs,  5  Abb.  Pr.  442 ;  In  Pr.  549.    Cf.  Rutter  v.  Tallis,  5  Sandf. 

re  North  America  Gutta  Percha  Co.  Super.  Ct  610. 
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plaintiff's  title  was  held  superior  to  defendant's,  it  being  further 
held  that  the  purchaser  from  the  receiver  took  by  virtue  of  the  as- 
signment subject  to  prior  liens,  but  free  from  liens  held  by  the  par- 
ties to  the  suit.^ 

In  Wiswall  v.  Sampson,^  in  an  action  of  ejectment,  the  plaintiff 
below,  defendant  in  error,  claimed  title  through  an  execution  sale 
founded  on  a  judgment,  and  the  defendant  through  a  sale  by  a  re- 
ceiver appointed  in  proceedings  on  a  judgment  subsequent  to  that 
on  which  the  execution  had  been  issued.  The  execution  sale,  how- 
ever, was  later  than  the  appointment  of  the  receiver,  and  the  sale 
was  declared  invalid  and  void,  the  court  saying,  "  that  while  the 
estate  is  in  the  custody  of  the  court,  as  a  fund  to  abide  the  result  of 
a  suit  pending,  no  sale  of  the  property  can  take  place,  either  on  exe- 
cution or  otherwise,  without  the  leave  of  the  court  for  that  purpose." 
As,  of  course,  the  receiver's  title  is  superior  to  a  subsequently  dock- 
eted judgment.^ 

Where  filing  bill  and  service  of  process  are  necessary  to  give 
jurisdiction,  a  judgment  rendered  in  the  interim  is  a  lien  para- 
mount to  the  receiver's  right.^  But  it  was  held  in  the  case  cited 
that  it  does  not  follow  that  a  prior  judgment  creditor  should  be 
allowed  under  all  circumstances  to  enforce  the  payment  of  his 
claim  by  the  sale  of  the  debtor's  property  when  in  the  hands  of  a 
receiver.  The  court  must  look  to  the  rights  of  all  the  creditors. 
If  the  property  is  sold  by  the  receiver  it  will  be  sold  subject  to  the 
lien,  or  the  judgment  will  be  paid  out  of  the  fund  in  the  receiver's 
hand. 

Property  in  the  possession  of  a  receiver  cannot  be  sold  under  an 
execution  without  leave  of  the  court,  although  the  levy  was  made 
before  the  appointment  of  the  receiver.  Such  a  sale  is  said  to  be 
void.  It  was  declared  that  the  lien  of  the  execution  was  not  de- 
stroyed by  the  appointment  of  a  receiver,  but  the  rights  and  inter- 
ests of  all  parties  in  the  property  were  thereafter  to  be  adjusted 
by  the  court  which  appointed  the  receiver,  and  the  property  could 
not  be  taken  out  of  the  possession  of  the  receiver  and  sold  upon 
the  execution  without  leave  of  the  court,  that  the  execution  creditor 
should  have  brought  his  lien  to  the  attention  of  the  court  and  asked 
to  have  the  execution  paid  out  of  the  proceeds  of  the  property.** 
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But  a  receiver  has  no  right  to  the  possession  of  property  which 
was  actually  seized  under  process  prior  to  his  appointment.^  The 
sale  of  property  by  a  receiver  does  not  destroy  the  liens  of  prior 
judgments,**  and  the  appointment  of  a  receiver  does  not  remove 
the  lien  of  a  prior  attachment.^ 

The  court  appointing  a  receiver  may  permit  a  sheriff  to  levy  on 
and  sell  lands  in  the  possession  of  the  former  under  a  judgment  ren- 
dered prior  to  the  appointment.^  After  the  appointment  of  a  re- 
ceiver the  property  in  his  possession  is  not  subject  to  attachment.^ 
A  judgment  affecting  land  in  the  possession  of  a  receiver  and  ren- 
dered after  his  appointment  has  been  declared  to  be  void.*^  The 
commencement  of  proceedings  for  the  appointment  of  a  receiver 
has  been  held  not  to  deprive  creditors  of  their  right  to  attach,  nor 
that  of  a  defendant  to  assign  his  accounts  as  security  for  the  pay- 
ment of  his  debts,  if  such  be  done  in  good  faith.^  Property  in  the 
possession  of  a  receiver  is  in  the  custody  of  the  law  and  cannot 
be  seized  under  a  writ  of  attachment  or  execution.^  A  vessel  in 
possession  of  receivers  is  not  subject  to  seizure  under  process  issued 
to  enforce  a  demand  which  arose  prior  to  the  receivership,  unless 
by  permission  of  the  appointing  court.^  It  is  in  the  discretion  of 
the  court  to  refuse  to  permit  a  sale  of  the  property  in  its  possession 
under  a  judgment,  though  the  levy  was  made  before  the  receiver 
was  appointed."  A  creditor  of  an  insolvent  corporation  who  se- 
cures a  judgment  and  seizes  its  property  before  a  receiver  is  ap- 
pointed or  the  managers  of  the  corporation  have  made  any  attempt 
to  wind  up  its  business,  acquires  a  lien  on  the  property  to  the 
exclusion  of  other  creditors.*^ 

Section  187.  Set-off — In  Clark  v.  Brockway**  it  appears  that 
one  William  Shermari,  on  September  i,  1856,  made  a  general  as- 
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signment  for  the  benefit  of  his  creditors;  on  October  13,  following, 
the  assignment  was  set  aside,  at  the  suit  of  a  creditor,  as  fraudulent, 
and  a  decree  to  that  eflfect  was  entered  on  October  13,  1857,  direct- 
ing the  payment  of  the  creditor's  claim  and  appointing  one  Clark 
receiver.  Between  the  commencement  of  this  suit  and  the  entry  of 
the  decree  Brockway  delivered  to  the  assignees,  as  such,  two  prom- 
issory notes,  which  subsequently  passed  into  the  hands  of  the  re- 
ceiver ;  but  prior  thereto  he  had  become  the  owner  of  a  promissory 
note  made  by  Sherman  before  he  made  the  assignment,  on  which 
he  recovered  judgment  on  October  22,  1857.  It  was  held  that  he 
was  not  entitled  to  have  the  judgment  in  his  favor  set  off  against 
one  on  his  notes  obtained  at  the  suit  of  the  receiver,  because  that 
would  have  operated  to  give  him  a  preference  over  the  creditor  on 
whose  application  the  receiver  had  been  appointed. 

As  to  the  right  of  set-off  in  general  in  these  cases  there  seems  to 
be  much  doubt  and  uncertainty  in  the  decisions.  On  the  one  hand, 
it  is  held  that  the  right  does  not  exist,  upon  the  ground  that  the 
estate  of  a  debtor  is  a  trust  fund  in  the  hands  of  the  receiver  for 
the  benefit  of  all  the  creditors,  and  that  if  any  one  creditor  were  to 
be  allowed  to  set  off  his  own  debts,  he  would  by  so  much  obtain  a 
preference.  Accordingly  there  is  a  line  of  cases  to  the  effect  that 
the  creditors  must  pay  into  the  fund  all  the  debts  owed  to  it,  and 
then  that  this  fund  may  be  divided  proportionately  among  all,  pay- 
ing all  the  claims  wholly  or  in  part  as  the  amount  of  the  fund  will 
admit.  A  distinction  mav  be  drawn  between  cases  where  the  action 
is  for  the  benefit  of  all  the  creditors,  and  those  in  which  it  is  for 
the  benefit  of  only  one  or  more.  Sometimes  the  bill  is  filed  for  and 
in  behalf  of  all  the  creditors,  and  then  it  seems  plain  that  the  right 
of  set-off  should  not  be  allowed.^''  But  where  the  complainant 
seeks  the  appointment  of  a  receiver  simply  as  a  means  of  obtaining 
possession  of  the  property  of  the  debtor,  not  intending  that  any 
creditor  other  than  himself  shall  receive  any  benefit,  then  the  right 
should  be  allowed,  especially  when  the  other  creditors  are  strangers 
to  the  suit  and  have  no  notice  of  its  pendency.  It  can,  however, 
hardly  be  said  that  the  cases  sustain  this  distinction.^  It  is  now 
the  general  rule  that  the  right  of  set-off  exists.  This  results  logi- 
cally from  the  rule  that  the  rights  of  the  receiver  are  no  greater 
than  those  of  the  owner  of  the  estate  he  administers,  the  debtor.* 


s^Haxton  v.  Bishop,  3  Wend.  13. 

^/n  re  Receiver  of  Middle  District 
Bank,  i  Paige,  585;  Berry  v.  Brett,  6 
Bosw.   627;   Lawrence  •v.   Nelson,  21 


N.  Y.   158;   Holbrook  v.  Receiver  of 
American  Fire  Ins.  Co.  6  Paige,  220. 

®>  Bedell  v.  American  Life  Ins:  Co. 
7  Daly,  273;  Mechanics'  Nat  Bank  ▼. 
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The  receiver  is,  in  no  respect,  a  purchaser  for  value.*®  An  equitable 
interest  in  an  insolvent  debtor's  estate  is  vested  in  a  receiver  by  his 
appointment,  who  takes  the  assets  of  the  debtor  as  a  trust  fund  for 
the  equal  benefit  of  all  the  creditors  of  the  estate.  The  receiver  can 
acquire  no  greater  interest  than  the  debtor  had  in  the  estate,  and 
choses  in  action  pass  to  the  receiver  subject  to  the  equitable  right 
to  set-off  existing  at  the  time  of  his  appointment.  When  a  receiver 
is  appointed  the  accounts  of  the  insolvent  debtor  are  closed,  and  no 
changes  can  thereafter  be  made  by  any  assignment  of  credits  against 
the  estate.*^ 

Against  debts  due  receivers  of  a  railroad  company  debts  due  by 
the  company  cannot  be  used  as  counterclaims;  but  against  debts 
due  to  receivers  debts  contracted  by  the  receivers  constitute  a  valid 
counterclaim  and  set-off.*^  The  appointment  of  a  receiver  for  an 
insolvent  corporation  does  not  affect  the  right  of  a  debtor  to  an 
equitable  set-off  growing  out  of  a  breach  of  a  covenant  made  with 
the  corporation  before  the  receivership.**  A  receiver  takes  the  prop- 
crt)^  of  the  defendant  subject  to  all  claims  and  defenses  that  might 
have  been  interposed  against  the  defendant.**  A  set-off  cannot  be 
allowed  to  the  debtor  of  an  insolvent  against  a  claim  of  a  receiver 
who  represents  the  creditors,  even  when  the  set-off  is  urged  against 
a  claim  which  became  due  to  the  receiver  in  the  course  of  his  man- 
agement of  the  estate.**  An  equitable  interest  in  an  insolvent  debt- 
or's estate  is  vested  in  the  receiver,  who  takes  the  assets  of  the 
debtor  as  a  trust  fund  for  the  equal  benefit  of  all  the  creditors  of 
the  estate.  He  acquires  no  greater  interest  than  the  debtor  had  in 
the  estate,  and  is  subject  to  the  equitable  right  of  set-off  existing  at 
the  time  of  his  appointment.** 

Section  188.  Title  of  Receiver  Pendente  Lite. —  Where  actions 
arc  brought  to  try  the  title  to  specific  property,  or  the  business  of 


Landaucr,  68  Wis.  44,  3 1  N.  W.  R. 
fe.  60  Am.  R.  831 ;  Stone  v.  Dodge,  96 
Mich.  514,  56  N.  W.  R.  75,  21  L.  R.  A. 
*;  Van  Dyck  v.  McQuade,  85  N.  Y. 
616:  Warde  v.  Hudson,  96  Mich.  432, 
55  N.  W.  R.  992 ;  Wells  v.  Street,  38 
Fed.  R.  807;  Lincoln  v.  Fitch,  42  Me. 
456,  66  Am.  Dec.  297;  In  re  Middle 
District  Bank,  i  Paige,  585;  State  v. 
Brobston  (Ga.),  21  S.  R  R.  146. 

*^  Lincoln  v.  Fitch,  42  Me.  456,  66 
Am.  l>ec  297. 


*i/n  re  Hamilton  (Oreg.),  38  Pac. 
R.  1088. 

42  Charlotte,  C.  &  A,  R.  R.  Co.  v. 
Chester  &  L.  Narrow  Gauge  R.  R. 
Co.  n8  N.  C.  1078,  24  S.  E.  R,  769. 

*3  Central  Appalachian  Co.  v.  Bu- 
chanan, 90  Fed.  R.  454. 

**Auten  V.  City  Electric  Street  Ry. 
Co.  104  Fed.  R.  395. 

**^  Chicago  Architectural  Iron  Works 
V.  McKey,  93  111.  App.  244. 

^In  re  Hamilton,  26  Oreg.  579,  3B 
Pac.  R.  1088. 
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a  partnership  is  to  be  wound  up,  or  a  corporation  to  be  formally 
dissolved,  and  it  is  for  any  reason  proper  or  necessary  to  preserve 
the  property  from  waste  or  deterioration  pending  the  action,  it  is 
the  usual  procedure  to  apply  to  the  court  for  the  appointment  of  a 
receiver,  whose  duty  it  shall  be  to  take  into  his  possession  all  the 
property,  which  is  involved  in  the  controversy  or  other  proceeding, 
and  preserve  it  subject  to  whatever  final  decree  may  be  made.  The 
title  of  such  a  receiver  is  clearly  and  concisely  defined  by  Andrews, 
J.,  in  Keeney  v.  Home  Insurance  Company  :*''  "A  receiver  pendente 
lite  is  a  person  appointed  to  take  charge  of  the  fund  or  property  to 
which  the  receivership  extends  while  the  case  remains  undecided. 
The  title  to  the  property  is  not  changed  by  the  appointment.  The 
receiver  acquires  no  title,  but  only  the  right  of  possession  as  the 
officer  of  the  court.  The  title  remains  in  those  in  whom  it  was 
vested  when  the  appointment  was  made.  The  object  of  the  appoint- 
ment is  to  secure  the  property  pending  the  litigation,  so  that  it  may 
be  appropriated  in  accordance  with  the  rights  of  the  parties,  as 
they  may  be  determined  by  the  judgment  in  the  action."*® 

So  where  an  action  was  brought  to  dissolve  a  partnership,  and 
one  of  the  copartners  was  appointed  receiver  pendente  lite  of  the 
partnership  property,  it  was  held  that  the  appointment  of  the  re- 
ceiver wrought  no  change  in  the  title  to  or  possession  of  the  prop- 
erty, and  that  therefore  a  policy  of  insurance  thereon,  containing  a 
condition  that  a  sale  or  transfer,  or  any  change  in  the  title  or  pos- 
session would  invalidate  the  policy,  was  not  thereby  avoided/* 
And  where  a  receiver  is  appointed  over  the  personal  estate  and  of 
the  rents  and  profits  of  the  real  estate  of  a  husband  at  the  instance 
of  and  for  the  benefit  of  the  wife,  suing  for  a  limited  divorce,  and 
to  compel  the  payment,  or  security,  of  alimony  granted  by  the 
court,  the  title  to  the  realty  does  not  vest  in  the  receiver,  who  is  en- 
titled to  the  possession  only,  and  who  has  no  other  powers  than 
those  specially  conferred  on  him  by  the  court.  He  is,  moreover, 
not  entitled  to  a  judgment  declaring  void  a  conveyance  made  by 
the  husband  subsequently  to  his  appointment,  even  though  fraudu- 
lent, and  made  with  an  intent  to  conceal  the  property.^ 


^''yi  N.  Y.  396,  401. 

*®  Skip  V.  Harwood,  2  Atk.  564 ; 
Gresley  v.  Addrally,  i  Swanst.  573; 
Thomas  v.  Bagstock,  4  Russ.  65;  Ber- 
trand  v.  Davies,  31  Beav.  436;  Green 
V.  Bostwick,  I  Sandf.  Ch.  195;  Swig- 
erly  v.  Fox,  75  Pa.  St.  112;  Herring 
V.  New  York,  Lake  Erie  &  Western 


R.  R.  Co.  105  N.  Y.  340;  Felter  v. 
Maddox,  32  N.  Y.  S.  292;  Passavant 
V.  Bowdoin,  15  N.  Y.  S.  8;  Greene  v. 
Williams,  22  R.  I.  547,  48  Atl.  R.  798. 
•  *®  Keeney  v.  Home  Ins.  Co.  71  N.  Y. 

396. 

50  Foster  v.   Townshend,  68  N.  Y. 
203.    Cf.  Parker  v.  Browning,  8  Paige, 
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In  the  absence  of  any  statutory  provision  on  the  subject,  real 
estate  is  vested  in  a  receiver  only  by  a  conveyance  to  him,  and  the 
mere  power  to  appoint  a  receiver  pendente  lite,  to  preserve  prop- 
erty, does  not  include  the  power  to  authorize  him  to  sell  and  convey 
real  estate."  All  that  a  receiver  takes  by  his  appointment  is  the 
right,  title  and  interest  that  the  person  for  whom  he  was  appointed 
had  in  the  property  at  the  time  of  his  appointment."* 

Section  189.  Title  of  a  Purchaser  as  Against  the  Receiver. — 
Under  the  old  chancery  practice  a  purchaser  from  the  defendant, 
with  notice  of  a  proceeding  for  the  appointment  of  a  receiver,  took 
subject  to  the  title  of  the  receiver  when  appointed.^  But  this  rule 
is  not  extended  to  a  bona  fide  purchaser  without  notice,  whether  of 
real  or  personal  property.  Accordingly  where  an  order  was  made 
containing  an  injunction  restraining  the  debtors  and  others,  until 
the  final  determination  of  the  action,  from  transferring  or  selling 
certain  shares  of  the  capital  stock  of  a  company  and,  subsequently 
to  the  appointment  of  a  receiver,  the  shares  were  sold  in  open  mar- 
ket, by  direction  of  pledgees,  for  less  than  their  real  value,  it  was 
held  that  the  purchaser  obtained  a  good  title."  In  Moak  v.  Coats,'"* 
the  same  principle  was  applied  to  a  bona  fide  purchaser  of  real  prop- 
erty, without  notice,  but  before  a  conveyance  to  the  receiver  had 
been  executed  and  put  upon  record.  It  has  been  held  by  the  New 
York  court  of  appeals  that  where  a  receiver  of  the  rents  and  profits 
only  has  been  appointed,  he  does  not  take  any  title  to  the  property, 
although  entitled  to  the  possession,  and  so  that  a  transfer  of  the 
legal  title,  whether  by  grant  or  under  a  foreclosure,  is  not  adverse 
to  his  possession,  and  is  allowable." 

Section  190.  Title  of  an  Assignee  as  Against  the  Receiver. — 

Where,  after  the  appointment  of  a  receiver,  an  assignee  in  bank- 
ruptcy is  appointed,  it  is  held  by  the  English  court  of  chancery  that 
the  receiver's  title  and  right  of  possession  is  in  no  wise  impaired. 


;  Vincent  v.  Parker,  7  Paige,  65; 
Iddings  V.  Bruen,  4  Sandf.  Ch.  417; 
Fincke  v.  Funke,  25  Hun,  616;  Glenn 
V.  Busey,  3  Cent.  R.  283. 

*^*St.  Louis  &  Sandoval,  etc.,  Co.  v. 
Sandoval,  etc,  Co.  iii  111.  32. 

^Ncalis  V.  Insley,  67  N  Y.  S.  235, 
33  Misc.  R.  742. 

«Wccd  V.  Snull,  3  Sandf.  Ch.  273. 

**  Dudley  V.  Gould,  6  Hun,  97. 


^33  Barb.  498. 

w  Foster  v.  Townshend,  2  Abb.  N. 
C.  29,  45.  Cf.  Shaw  v.  Glen,  37  N.  J. 
Eq.  32,  where  it  was  held  that  the 
failure  to  record,  in  the  proper  county, 
a  chattel  mortgage,  given  in  good 
faith,  did  not  render  it  invalid  as 
against  the  assignee  of  the  mort- 
gagor. 
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the  court  saying  that  the  appointment  of  a  receiver  "  is  a  discre- 
tionary power  exercised  by  this  court  with  as  great  utility  to  the 
subject  as  any  sort  of  authority  that  belongs  to  it,  and  is  provi- 
sional only  for  the  more  speedy  getting  in  of  a  party's  estate,  and 
securing  it  for  the  benefit  of  such  person  who  shall  be  entitled,  and 
does  not  at  all  affect  the  right/'"  The  question  has  not  arisen,  S':> 
far  as  known,  in  this  country  precisely  in  this  way,  but  it  has  been 
here  decided  that  where  an  insolvent  submits  to  the  appointment  of 
a  receiver,  at  the  instance  of  some  of  his  creditors,  he  cannot,  by 
a  subsequent  assignment,  give  preference  to  certain  other  creditors 
as  to  what  may  remain  in  the  receiver's  hands  after  the  satisfaction 
of  those  at  whose  instance  the  receiver  was  appointed;  the  assets 
in  such  a  case,  it  is  said,  are  in  the  hands  of  a  court  of  equity  for 
equitable  distribution.*^ 

But  an  assignee  for  the  benefit  of  creditors  will  not  be  compelled 
to  pay  the  assets  over  to  a  receiver  subsequently  api)ointed  upon  a 
summary  application  to  the  court.** 

Section  191.  Rights  of  an  Adverse  Claimant  as  Against  the 
Receiver  —  The  Remedy —  As  soon  as  a  receiver  obtains  posses- 
sion of  property  it  is  said  to  be  in  custodia  legis,  and  the  court  will 
not  allow  it  to  be  interfered  with,  upon  the  ground  that  a  court 
with  equity  powers  offers  an  adequate  remedy  for  any  mistake  on 
the  part  of  the  receiver.  The  court  will,  upon  a  motion  showing 
sufficient  reason,  make  an  order  allowing  the  claimant  to  bring  an 
action  against  the  receiver,  or  may  allow  him  to  be  examined  in  his 
own  behalf.  The  latter  is  regarded  as  the  more  desirable  practice, 
but  \^here  the  claim  is  contested  the  former  is  often  adopted.®^ 
Thus  where  a  receiver  was  appointed  of  part  of  the  rents  and  profits 
of  real  prof)erty,  the  remainder  belonging  to  a  stranger  to  the  suit 
in  the  right  of  his  wife,  who  made  application  to  have  that  part 
paid  over  to  him,  in  which  application  the  wife  came  in  and  claimed 
it  on  the  ground  that  she  had  commenced  a  suit  for  a  divorce  and 


^"^  Skip  V.  Harwood,  3  Atk.  564,  per 
Lord  Hardwicke. 

^  McGowan  v.  Myers,  66  Iowa,  99. 

'^^  Coleman  v.  Salisbury,  52  Ga.  470. 

•OAmes  V.  Trustees  of  Birkenhead 
Docks,  20  Beav.  332;  Riggs  v.  Whit- 
ney, IS  Abb.  Pr.  388;  Russell  v.  East 
Anglian  Ry.  Co.  3  Mac.  &  G.  104; 
Noe  V.  Gibson,  7  Paige,  513;  Evelyn 
V.  Lewis,  3  Hare,  472;  De  Winton  v. 
Mayor  of  Brecon,  28  Beav.  200;  Ex 


parte  Cochrane,  L.  R.  20  Eq.  282; 
Brooks  V.  Greathed,  i  Jac  &  Walk. 
176;  Vincent  v.  Parker,  7  Paige,  65; 
Vermont  &  Canada  R.  R.  Co.  v.  Ver- 
mont Cent  R.  R.  Co.  46  Vt  792; 
Spinning  v.  Ohio  Life  Ins.  &  Trust 
Co.  2  Disney,  368;  Brien  v.  Paul,  3 
Tenn.  Ch.  357.  Cf.  Skinner  v.  Max- 
well, 68  N.  C.  400.  And  see,  further, 
dicta  in  Parker  v.  Browning,  8  Paige, 
388  (per  Walworth,  Chancellor). 


§§  191,  192.]       INTERFERENCE  WITH  RECEIVER'S    POSSESSION.       235 

k  restoration  of  her  property  in  the  possession  of  her  husband,  the 
court  refused  to  decide  the  question  between  them,  but  directed  the 
receiver  to  pay  the  money  into  court  to*  await  such  order  or  decree 
as  might  be  made  in  the  suit  for  divorce.®^  And  generally  where 
the  receiver  has  in  his  possession  property  or  funds  which  are 
claimed  by  persons  not  parties  to  the  action,  application  may  be 
made  to  the  court,  by  petition  or  motion,  for  an  order  directing  the 
receiver  to  deliver  the  property  or  fund  to  the  rightful  owner.®^ 
A  court  will  not  allow  property  which  has  come  into  the  possession 
of  its  receiver  to  be  reclaimed  by  an  action  of  trespass.^  Neither 
can  an  action  of  ejectment  be  brought  against  a  receiver  without 
leave  of  the  court  first  obtained.®*  Nor  is  such  an  action  permitted 
to  be  prosecuted  in  another  court,  but  the  remedy  must  be  sought 
against  the  receiver  in  the  action  in  which  he  is  appointed.**^  A  court 
will  even  declare  void  a  sale  made  under  an  execution  issued  on  a 
judgment  obtained  before  the  appointment  of  a  receiver  where  the 
land  was  levied  on  subsequently  thereto.^  And  it  has  been  held 
in  New  York  that  the  fact  that  a  receiver  has  been  discharged  is 
no  answer  to  a  motion  for  leave  to  bring  an  action  against  him 
for  the  possession  of  certain  property,  where  the  claimants  had  no 
notice  of  the  motion  for  his  discharge,  although  the  receiver  knew  of 
their  claim ;  and  an  order  denying  such  motion  is  appealable.®^  So, 
also,  where  a  receiver  of  the  effects  of  an  insolvent  auctioneer  was 
appointed,  and  it  appeared  that  the  auctioneer  had  been  accustomed 
to  deposit  the  proceeds  of  sales  made  by  him,  in  the  course  of  his 
business,  in  a  bank  to  his  own  credit,  and  in  a  particular  instance 
had  sold  goods  for  a  party  and,  with  his  knowledge  and  consent, 
had  so  deposited  the  moneys  received  at  the  sale,  and  after  the  ap- 
pointment of  the  receiver  and  notice  thereof  to  the  bank,  had  drawn 
a  check  in  favor  of  the  vendor  for  the  amount  due  him,  giving  him 
at  the  same  time  an  assignment  of  the  deposit  to  that  amount,  it 
was  held  that  the  vendor  obtained  thereby  no  right  to  the  deposit 
and  no  right  of  action  thereby  against  the  bank.®® 

Section  192.  Interference  with  Receiver's  Possession  —  Receiv- 
er's Remedy  by  Injunction —  Where  an  attempt  is  made  to  dis- 
turb or  interfere  with  the  possession  of  property  by  a  receiver,  with- 

•*  Vincent  v.  Parker,  7  Paige,  65.  «*  Angel  v.   Smith,  9  Ves.  335. 

•*  Smith  V.  Dayton,  94  lowi,  102,  62  <»  Fort  Wayne,  M.  &  C.  R.  R.  Co.  v. 

N.  W.  R.  650;  Riggs  V.  Whitney,  15  Mellet,  92  Ind.  535. 
Abb.  Pr.  388.    Cf.  Eveljm  v.  Lewis,  3  <*Wiswall    v.    Sampson,    14    How. 

Hare,  472.  (U.  S.)  52. 

•  Ex  parte  Cochrane,  L.  R.  20  Eq.  *7  Miller  v.  Loeb,  64  Barb.  454. 

&;  In  re  Day,  34  Wis.  638.  *  Levy  v.  Cavanagh,  2  Bosw.  100. 
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out  leave  to  proceed  first  obtained  from  the  court  by  which  the  re- 
ceiver is  appointed,  the  remedy  of  the  receiver  is  by  an  injunction 
to  restrain  the  interference.  There  may  also,  in  general,  be  a  pro- 
ceeding to  punish  for  contempt.®®  Accordingly  the  court  may 
interfere  by  an  injunction  in  respect  of  the  exercise  by  a  railway 
company  of  the  right  of  eminent  domain  granted  to  it  by  special 
charter,  the  property  over  which  the  right  is  proposed  to  be  exer- 
cised being  in  the  hands  of  a  receiver. ^*^ 


Section  193.  Rule  as  to  Property  in  the  Possession  of  Third 
Persons  Under  Claim  of  Title Where  one  has  obtained  posses- 
sion of  property,  under  color  of  title,  which  the  receiver  claims  as 
belonging  to  the  defendant,  the  rule  is  that  the  court  which  ap- 
pointed the  receiver  will  not  undertake  to  determine  the  rights  of 
such  a  claimant  upon  a  motion  to  compel  him  to  deliver  over  the 
property,  but  will  oblige  the  receiver  to  have  recourse  to  an  action 
at  law  to  recover  possession.''^  The  court  will,  in  general,  enter- 
tain such  an  application,  on  motion  supported  by  affidavits,  only 
where  it  clearly  appears  that  the  adverse  possession  began  subse- 
quently to  the  commencement  of  the  action,  and  is,  therefore,  sub- 
ject to  the  decree,  or  order,  which  has  been  made;  or  where  the 
person  holding  the  property  has  no  legal  right;  and,  as  a  rule, 
wherever  the  testimony  is  conflicting,  and  there  is  a  reasonable 
ground  for  difference  of  opinion  as  to  which  is  entitled  to  possession 
of  the  property,  the  court  will  not  assume  to  try  the  title  by  hearing 
a  motion  for  a  writ  of  assistances^  There  are  circumstances,  how- 
ever, under  which  third  parties  will  be  ordered  to  deliver  property 
to  the  receiver.*^  And  they  may  be  ordered  to  appear  and  be  ex- 
amined as  to  property  which  they  refuse  to  deliver  to  the  receiver,^* 


»Fink  V.  Rundle,  10  Beav.  318; 
Try  V.  Try,  13  Beav.  422;  Johnes  v. 
Claughton,  Jac.  573;  Attorney-General 
V.  St.  Cross  Hospital,  18  Beav.  601 ; 
Noc  V.  Gibson,  7  Paige  513-  See  also 
infra  as  to  proceedings  for  contempt. 

70  Fink  V.  Rundle,  supra. 

^  Stuparich  Mfg.  Co.  v.  Superior 
Court,  123  Cal.  290,  55  Pac.  R.  985; 
Comstock  v.  McDonald,  113  Mich.  626, 
71  N.  W.  R.  1087;  Musgrove  v.  Gray, 
123  Ala.  376,  26  So.  R.  643,  82  Am. 
St.  R.  124. 


^^Gelpeke  v.  Milwaukee  &  Horicon 
R.  R.  Co.  II  Wis.  454,  where  a  re- 
ceiver in  an  action  in  a  state  court, 
made  a  motion  for  a  writ  of  assistance 
to  obtain  possession  of  property  from 
a  receiver  appointed  by  the  United 
States  district  court  prior  to  his  own 
appointment 

''^  Tolleson  v.  Greene,  83  Ga.  499,  10 
S.  E.  R.  120;  Charten  v.  Chandler,  21 
S.  W.  R.  518. 

7*  Mathusheck  Piano  Mfg.  Co.  v. 
Pearce,  29  N.  Y.  S.  781 ;  Sullivan  v. 
Colby,  71   Fed.   R.  460. 
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and  to  show  cause  why  he  should  not  deliver  to  the  receiver  the 
property  claimed  by  him. 

And  in  a  case  in  New  York  where  the  court  made  an  order 
allowing  suit  to  be  brought  against  its  receiver  and  his  subordi- 
nates for  an  afleged  trespass  by  the  receiver  in  forcibly  entering 
a  store  alleged  to  belong  to  and  to  be  in  the  possession  of  the  peti- 
tioners, and  for  taking  property  therefrom  upon  the  claim  that  he 
was  entitled  to  it,  Chancellor  Walworth,  in  aflfirming  the  order  of 
the  vice-chancellor,  said  that,  "  in  cases  of  this  description  it  is  more 
in  accordance  with  the  spirit  of  our  institutions  to  permit  the  parties 
claiming  to  proceed  at  law  where  they  may  have  the  benefit  of  a 
jury  trial,  than  to  attempt  to  settle  their  right  by  a  reference  to  a 
master.  ♦  *  ♦  And  if  the  property  is  in  the  possession  of  a 
third  person  who  claims  the  right  to  retain  it,  the  receiver  must 
cither  proceed  by  suit,  in  the  ordinary  way,  to  try  his  right  to  it,  or 
the  complainant  should  make  such  third  person  a  party  to  the  suit, 
and  apply  to  have  the  receivership  extended  to  the  property  in  his 
hands;  so  that  an  order  for  the  delivery  of  the  property  may  be 
made  which  will  be  binding  upon  him,  and  which  may  be  enforced 
by  process  of  contempt,  if  it  is  not  obeyed.  But  where  the  prop- 
erty is  in  the  possession  of  a  third  person  under  a  claim  of  title,  the 
court  will  not  protect  the  officer  who  attempts  by  violence  to  obtain 
possession,  any  further  than  the  law  will  protect  him ;  his  right  to 
take  possession  of  property  of  which  he  has  been  appointed  receiver 
being  unquestioned."^ 

Where  assets  of  a  building  and  loan  association  were  held  to 
secure  bonds  issued  by  the  association  and  to  secure  their  creditors, 
it  was  held  that  the  right  of  the  receiver  to  such  assets  should  be 
determined  in  a  formal  suit,  and  that  the  appointing  court  had  no 
power  to  order  the  trust  company  to  deliver  the  assets  to  the  receiver 
in  a  summary  way.^ 

Section  194.  Miscellaneous  Limitations  Upon  the  Title  of  the 
Receiver  —  Letters-Patent — It  is  now  generally  held  that  a  re- 
ceiver, who  obtains  possession  of  negotiable  paper,  cannot  claim  to 
do  so  as  in  the  regular  course  of  business,  and  that  he  is  not,  there- 

*  Parker  v.  Browning,  8  Paige,  588,  were  intended  when  deposited  in  trust 

390^  and  that  the  proceeds  received  from 

^  Miles  V.  New  South  B.  &  L.  Asso.  their  collection  should  be  set  aside  as 

9S  Fed.  R.  919.     In  this  case  it  was  a  separate  fund  subject  to  the  provi- 

beld  that  the  securities  in  the  posses-  sions   that   were   imposed   when   they 

sion  of  the  trust  company  could  only  were  placed  in  trust 
be  tised  for  the  purpose  for  which  they 
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fore,  a  bona  Ude  holder  for  Value."  Where  a  receiver  was  dis- 
charged after  the  plaintiff's  claim  in  the  suit  in  which  he  was  ap- 
pointed had  been  satisfied  with  the  consent  of  the  court,  by  a  note 
payable  to  the  defendant  company  and  indorsed  by  it,  which  note, 
however,  remained  in  the  possession  of  its  president  as  agent  for 
the  real  owner,  and  subsequently,  in  another  action,  a  new  receiver 
was  appointed  who  brought  suit  against  the  president  for  the  con- 
version of  the  compan/s  assets,  it  was  held  that  the  new  receiver 
had  no  title  to  the  note,  and  no  right  in  it  except  to  question  the 
validity  of  the  transaction  and  seek  a  recovery  from  the  true  owner, 
and  that  no  cause  of  action  existed  against  the  president." 

But  where  two  persons  who  were  each  the  assignee  of  one-sixth 
of  a  patent  right,  made  an  agreement  with  the  owners  of  the  resi- 
due by  which  they,  for  a  royalty,  secured  the  exclusive  right  to 
manufacture  articles  under  the  patent,  and  they  subsequently  as- 
signed and  transferred  the  right  to  a  corporation,  and  later  a  re- 
ceiver was  appointed  of  the  property  of  the  corporation  for  the  pur- 
pose of  dissolution,  arid  he  was  permitted  to  continue  and  carry  on 
the  business  of  the  corporation,  and  one  of  the  original  assignees 
procured,  for  a  royalty,  a  license  to  manufacture  the  article,  which 
he  proceeded  to  do,  he  was,  at  the  suit  of  the  receiver,  held  guiltj" 
of  contempt.''' 

It  has  been  decided*"  that  the  receiver  of  a  corporation,  appointed 
under  the  laws  of  Pennsylvania,  is  a  mere  custodian  of  its  property 
and,  by  virtue  of  his  appointment,  has  no  title  to  letters-patent 
owned  by  it,  and  cannot  maintain  an  action  thereon  in  his  own 
name  without  leave  of  court  first  obtained.  A  receiver  cannot 
convey  the  legal  title  to  a  patent  unless  the  owner  joins,  because  of 
the  federal  statute  which  requires  an  assignment  in  writing  signed 
by  the  owner."'  This  rule,  however,  does  not  apply  to  the  trans- 
fer of  a  mere  equitable  title.** 

Section  195.  Statute  of  Limitations. —  As  a  general  rule,  the 
mere  appointment  of  a  receiver  to  take  charge  of  property  in  dis- 
pute will  not  suspend  the  operation  of  the  statute  of  limitations, 
nor  will  it  interrupt  the  possession  of  a  stranger  so  as  in  effect  to 
prevent  the  statute  conferring  title  on  him ;  nor  will  it  suspend  the 


"  Daniel's  Neg.  Inst.  781 ;  Briggs  v. 

*>  Dick  V.  Stnithers,  25  Fed.  R.  loj. 

Merrill.  58  Barb.  389. 

M  Gordon  v.   Anthony,    16   BUtchi 

TS  Prentiss   v.    Nichols,    I    Cent.    R. 

■   23+ 

278  (N.  Y.  Ct  of  App.). 

« Adams   V.    Howard,  22    Fed.   R- 

w/n  M  Woven  Tape  Skirt  Co.  12 

656. 
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running  of  the  statute  against  a  stranger.  But  where  the  receiver 
is  appointed  to  take  charge  of  an  estate  for  the  purpose  of  adminis- 
tration, as  for  instance,  the  settlement  of  the  affairs  of  a  partner- 
ship and  the  payment  of  the  firm  debts,  the  suit  being  substantially 
for  the  benefit  of  all  the  creditors,  in  analogy  to  an  ordinary  cred- 
itor's bill,  the  appointment  will  suspend  the  running  of  the  statute, 
and  lapse  of  time  before  instituting  a  proceeding  against  the  re- 
ceiver in  the  court  by  which  he  was  appointed,  will  be  regarded 
merely  a  question  of  laches,  and  the  court  will,  without  reference 
to  the  statute,  consider  the  question  whether  the  creditor  has  been 
guilty  of  an  unreasonable  delay  in  commencing  the  prosecution 
of  his  claim.® 

The  statute  of  limitations  runs  in  favor  of  a  receiver,  and  he  may 
successfully  plead  the  statute.®*  In  general  it  is  the  rule  that  the 
appointment  of  a  receiver  does  not,  in  any  way,  affect  the  running 
of  the  statute.*^  Thus,  for  example,  the  appointment  of  a  receiver 
of  the  assets  of  a  bank  will  not  set  the  statute  in  motion  against  a 
certificate  of  deposit  issued  by  it.®*  The  receiver  is  to  be  regarded 
a  trustee  for  the  parties  in  interest,  and  the  rule  in  chancery  as  to 
the  running  of  the  statute  in  favor  of  a  trustee,  in  respect  to 
moneys  due  but  not  accounted  for,  will  usually  be  applicable.®^  The 
receiver,  however,  does  not  sustain  such  a  relation  to  the  parties 
that  a  payment  made  by  him  in  the  course  of  his  receivership,  will 
be  regarded  such  part  payment,  or  acknowledgment,  as  will  oper- 
ate to  take  the  demand  out  of  the  statute.®®  But  where  an  injunc- 
tion was  obtained  by  the  administrator  of  a  deceased  partner,  re- 
straining the  surviving  members  of  the  firm  from  collecting  any 
of  the  assets  or  property  of  the  firm,  and  a  receiver  of  such  assets 
was  appointed,  although  the  injunction  did  not  refer  in  terms  to 
any  particular  demand,  yet,  as  the  bringing  of  an  action  by  the  sur- 
viving partners  would  have  been  in  disregard  of  the  injunction,  the 
running  of  the  statute  in  favor  of  the  debtor  will  be  suspended 
during  the  time  the  injunction  continues  in  force.  It  will  be 
obser\'ed  that,  in  this  case,  the  receiver  acquired  no  title  to  the 
demand,  and  had  no  power  to  sue  for  the  recovery  of  it,  all  other 
persons  being  equally  restrained  from  so  doing.®" 


^  Kirkpatrick  v.  McElroy,  41  N.  J.  «•  Riddle  v.  First  Nat.  Bank,  27  Fed. 

Eq  539.  555.  R-  503- 

**  Memphis  &  Charleston  R.  R.  Co.  ^'^  Seagram  v.  Tuck,  18  Ch.  D.  296. 

V.  Holchncr,  14  U.  S.  C.  C.  A.  469.  « Whiteley  v.  Lowe,  2  De  G.  &  J. 

•Harrison   v.    Dignan,    i    Con.    &  704,  affirming  25  Beav.  421. 

Law.  dr.  Ch.)  376;  Kymc  v.  Dignan,  ^^Finckc  v.  Funke,  25  Hun,  616. 

4  Ir.  Eq.  562. 
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It  has  been  held  in  England  that  the  appointment  of  a  receiver 
will  prevent  the  statute  from  running  in  favor  of  a  stranger  to  the 
suit  as  far  as  the  court  of  equity  is  concerned.*^ 

II. 

Of  the  Receiver's  Possession  —  Contempt. 

Section  196.  Of  the  Receiver's  Possession  in  General — It  has 
already  appeared  that  the  object  of  appointing  a  receiver  is  not  to 
divest  a  rightful  owner  of  the  title  to  the  property  involved,  but 
to  place  it,  pendente  lite,  in  such  hands  that,  upon  a  final  decree,  or 
judgment  in  the  controversy,  it  may  be  applied  to  the  enforcement 
of  that  decree  or  judgment;  that  is  to  say,  the  object  of  the  re- 
ceivership is  to  put  the  property  in  the  hands  of  an  indiflferent  per- 
son, to  be  preserved  pending  the  litigation  concerning  it,  and  sub- 
ject to  the  final  order  of  the  court.  The  receiver  must,  in  general, 
be  held  to  have  title,  otherwise  he  will  not  be  able  to  execute  his 
trust,  which  may  necessitate  a  transfer  and  a  revesting  of  the  origi- 
nal title.  The  possession  of  the  receiver  is  that  of  the  court  of 
which  he  is  the  ministerial  officer.  Thus  it  is  that,  inasmuch  as  the 
receiver  is  merely  an  officer  of  the  court  appointing  him,  property 
in  his  possession  is  said  to  be  in  the  custody  of  the  law.*^  His  pos- 
session, as  an  officer  of  the  court  of  chancery,  has  been  likened  to 
that  of  the  sheriff  as  an  officer  of  a  court  of  law.  when  he  has  taken 
possession  of  the  property  under  an  execution  or  attachment.^ 
And  it  is  said  to  be  immaterial  in  this  respect  that  the  receiver  ap- 
pointed declines  to  act,  the  property  being  notwithstanding  in  the 
custody  of  the  law.**®  The  change  of  possession  from  a  temporary 
to  a  permanent  receiver  does  not  at  any  time  take  the  property  out 
of  the  possession  of  the  law.®* 

Section  197.  Receiver's  Possession  is  Not  Technically  Adverse 
to  that  of  Either  Party. —  The  appointment  of  the  receiver  is  not 
such  as  to  oust  any  party  of  his  right,  that  is,  it  is  not  adverse  to 
either  party  to  the  action,  the  court  taking  possession  solely  for  the 


®<>Wrixon  v.  Vize,  3  Dm.  &  War. 
(Jr.  Ch.)    104. 

«i  De  Visser  v.  Blackstone,  6  Blatchf. 
235;  Robinson  v.  Atlantic  &  Great 
Western  Ry.  Co.  66  Pa.  St.  160 ;  Angel 
V.  Smith,  9  Ves.  335 ;  Ohio,  etc.,  R.  R. 
Co.  V.  Fitch,  20  Ind.  498;  Ellicott  v. 
Warford,  4  Md.  80;  Albany  City  Bank 


V.   Schcrmerhom,  9   Paige,  372.     Cf. 

Covell  V.  Heyman,  11 1  U.  S.  176. 
•2/n  re  Merchants'  Ins.  Co.  3  Biss. 

165  (per  Blodgett,  J.). 
»3  Skinner  v.  Maxwell,  68  N.  C  40a 
»*  Mosher  v.  Order  of  Iron  Hall,  34 

N.  Y.  S.  817. 
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sake  of  preserving,  or  conserving,  the  property,  in  order  to  rendet 
efficacious  the  final  determination  of  the  litigation."^  It  has  been 
said,  by  way  of  illustration,  that  when  a  receiver  has  been  ap- 
pointed and  takes  possession  of  real  estate,  the  tenants  thereof,  on 
attorning  to  him,  become  the  tenants  of  the  court.*®  But,  notwith- 
standing this  view,  the  rights  and  liabilities  of  the  original  parties, 
in  respect  of  the  property,  do  not,  as  of  course,  remain  in  all  re- 
spects as  they  were  before  the  receiver  was  appointed.  The  re- 
ceiver's possession  of  the  property  is  of  such  a  nature  as  to  relieve 
the  previous  holder  of  further  respcMisibility  in  reference  to  it.  So, 
if  the  property  consist  of  slaves  who  are  emancipated  by  the  state 
after  the  receiver  has  taken  possession,  the  previous  owner  is  no 
longer  liable  for  their  value.^  And  where  property  in  the  receiver's 
hands  has  been  stolen,  an  indictment  averring  ownership  in  the  re- 
ceiver is  not  defective.*® 

Section  198.  How  Far  the  Possession  of  the  Receiver  is  That 

of  the  Party  Who  Ultimately  Recovers It  is  sometimes  stated 

that  the  possession  of  a  receiver  is  that  of  the  party  who  is  ultimately 
successful  in  the  litigation,  and  that  his  title  will  relate  back  to  the 
appointment.**  But  that  this  is  not  sound  as  a  general  principle  is 
dear  when  the  nature  of  the  actions  in  which  receivers  are  ap- 
pointed are  considered ;  these  are,  in  general,  of  two  kinds :  the  one 
to  establish  a  title  to  certain  property,  as  in  a  mortgage  foreclosure, 
partition  suits  and  the  like;  the  other  to  establish  a  debt  or  other 
claim,  or  for  a  dissolution  of  a  corporation  or  partnership,  and  to 
have  the  property  of  the  debtor,  partnership  or  corporation  col- 
lected, reduced  to  available  assets  and  distributed.  In  the  first  class 
the  proposition  is  substantially  correct,  in  the  second  it  is  not  at  all 
true.  Thus  Lord  Hargreave,  in  the  case  of  In  re  Butler's  Estate,* 
said :  "  The  general  proposition  is,  that  the  possession  of  the  re- 
ceiver is  that  of  all  the  parties  to  the  suit,  according  to  their  titles. 
As  between  the  owner  and  incumbrancers,  it  is  for  some  purposes 
the  possession  of  the  incumbrancers,  who  have  obtained  or  ex- 
tended the  receiver;  as  between  the  owner  whose  possession  has 
been  displaced  and  a  third  party,  it  is  the  possession  of  the  former. 
The  receiver  is  in  fact  his  agent ;  all  the  rents  are  applied  to  his  use, 

*EUicott  V.   Warford,   4   Md.   80;  •«  State  v.  Rivers,  60  Iowa,  381. 

Ma}'s  V.  Rose,  Freem.  (Miss.)  703.  ••Beverley  v.  Brooke,  4  Gratt.  187, 

••Angel  V.  Smith,  9  Vcs.  335.  212;  Sharp  v.  Carter,  3  P.  Wms.  375; 

•^Lee  V.  Cone,  4  Coldw.    (Tcnn.)  Ellicott  v.  Warford,  4  Md.  80. 

292.  1 13  Ir.  Ch.   (N.  S.)  4S6. 
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either  by  paying  his  debts  or  paramount  charges,  or  by  being 
handed  over  to  him." 

If,  in  an  action  to  recover  possession,  a  receiver  be  appointed,  and 
the  plaintiff  finally  prevail  in  establishing  a  title,  such  title  will  date 
back  to  the  appointment  and  the  receiver's  possession  will  have 
been  that  of  the  plaintiff.*  But  if,  upon  the  other  hand,  the  de- 
fendant prevail,  the  appointment  of  a  receiver,  although  necessarj- 
for  protecting  the  interests  of  all  the  parties,  will  not  defeat  a  claim 
for  damages;^  and  if  a  receiver  of  mortgaged  premises  remain  in 
possession  after  an  order  has  been  made  directing  him  to  pay  the 
proceeds  in  his  hands  to  the  mortgagee  and  to  render  an  account, 
his  possession  thereafter  will  be  regarded  as  that  of  the  mortgagee.* 

Section  199.  Generally  of  Interference  with  Receivers  —  Pos- 
session by  Individuals  and  Other  Courts No  rule  is  better  settled 

than  that  where  a  receiver  has  been  appointed  his  possession  is  that 
of  the  court  and  cannot  be  disturbed  without  leave  of  the  court; 
and  if  any  person,  without  leave,  intentionally  interferes  with  such 
a  possession  he  necessarily  commits  a  contempt  of  court,  and  is 
liable  to  punishment  therefor.*^  Interference  by  an  officer  in  a  pro- 
ceeding to  enforce  the  collection  of  a  tax  will  not  be  tolerated.® 

One,  signing  himself  a.°  chairman,  sent  the  following  notice  to 
the  different  foremen  of  the  shops  of  the  Wabash  Ry.  Co.  during 
a  strike,  the  railroad  being  at  that  time  in  possession  of  a  receiver 
appointed  by  the  federal  court :  "  Foreman :  You  are  requested  to 
stay  away  from  the  shop  until  the  present  difficulty  is  settled.  Your 
compliance  with  this  will  command  the  protection  of  the  Wabash 
employees.  But  in  no  case  are  you  to  consider  this  an  intimida- 
tion.** Held,  that  this  was  an  unlawful  interference  with  the  man- 
agement of  the  road  by  the  receiver,  and  a  contempt  of  court,  for 
which  the  writer  should  be  punished.''  Taking  property  from  the 
possession  of  the  receiver  without  leave  of  the  court  is  a  contempt 
and  punishable  as  such.®  The  claimant,  though  his  title  plainly 
appears  to  be  superior,  must  first  ask  leave  of  the  court  before  he 
takes  any  steps  to  secure  possession  of  the  property.® 


2  Sharp  V.  Carter,  3  P.  Wms.  375. 

*  Sturgis  V.  Knapp,  33  Vt.  486. 

*Harlock  v.  Smith,  11  L.  J.  (N.  S.) 
Ch.  157,  6  Jur.  478. 

^In  re  Tyler,  149  U.  S.  164;  Abbey 
V.  International  &  Great  Western  Ry. 
Co.  5  Tex.  Civ.  App.  261,  23  S.  W.  R. 


934;    Walker   v.    Taylor   Commission 

Co.  51  Ark.  I. 
®/n  re  Tyler,  149  U.  S.  164- 
''In  re  Wabash  Ry.  Co.  24  Fed.  R- 

217. 

®  Moore  v.  Mercer  Wire  Co.  15  Atl. 

R.  7^7- 
Old. 
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« 

In  an  English  case  Lord  Romilly  said :  "  I  apprehend  this  is 
clear:  that  the  court  never  allows  any  person  to  interfere,  either 
with  money  or  property  in  the  hands  of  its  receiver,  without  its 
leave,  whether  it  is  done  by  the  consent  or  submission  of  the  re- 
ceiver, or  by  compulsory  process  against  him.  The  court  is  obliged 
to  keep  a  strict  hand  over  property  in  the  hands  of  a  receiver,  or 
which,  by  virtue  of  the  order  of  the  court,  may  come  into  his  hands, 
in  order  to  preserve  entire  jurisdiction  over  the  whole  matter,  and 
to  do  that  which  is  just  in  the  cause  between  the  parties."^®  Where 
a  receiver  was  in  possession  of  property  pending  a  suit  involving 
the  right  to  its  possession  merely,  an  action  to  redeem  from  a  mort- 
gagee, it  was  held  that  a  sale  of  the  property  under  the  process  of 
another  court  was  not  an  interference  with  the  possession  of  the 
receiver  ;^^  but  the  court  declined  to  direct  a  sale  out  of  deference 
to  the  dicta  of  Mr.  Justice  Nelson  in  Wiswall  v.  Sampson.^* 

A  receiver  operating  a  railroad  under  orders  of  the  federal  court 
transported  a  cask  of  liquor  into  South  Carolina,  which  was  seized 
by  a  constable  under  what  is  known  as  the  Dispensary  Act.  The 
receiver  applied  to  the  court  which  appointed  him  for  an  attach- 
ment for  contempt  against  the  constable.  The  court  adjudged  the 
constable  guilty  of  contempt,  ordered  him  to  be  imprisoned  until 
he  returned  the  property,  and  when  that  should  be  done  that  he 
be  imprisoned  for  a  further  period  of  three  months,  and  until  he 
should  pay  the  costs.  On  application  for  a  writ  of  habeas  corpus  it 
was  held  that  the  circuit  court  had  jurisdiction ;  that  the  action  of 
the  court  in  the  contempt  proceeding  was  not  open  to  review  in 
the  habeas  corpus  proceeding,  and  that  possession  of  property  by 
the  judicial  department,  whether  federal  or  state,  cannot  be  arbi- 
trarily encroached  upon  without  violating  the  fundamental  prin- 
ciple which  requires  co-ordinate  departments  to  refrain  from  inter- 
ference with  the  independence  of  each  other. ^* 

An  injunction  will  issue  to  restrain  the  seizure  of  property  in  the 
possession  of  a  receiver  under  a  writ  of  execution  issued  on  a  judg- 
ment rendered  after  the  appointment."  Leave  of  the  court  must  be 
first  obtained;  and  the  prevailing  rule  is  that  it  is  immaterial 
whether  the  judgment  be  rendered  before  or  after  the  appointment. 
The  appointment  and  the  receiver's  possession  remove  the  property 

"Dc  Winton   v.   Mayor,  28   Beav.  ^^In  re   Swan,    150  U.   S.   637,   14 

20a  Sup.  Ct.  R.  225;  opinion  by  Mr.  Chief 

"Hickox  V.   Holladay,  29  Fed.   R.      Justice  Fuller. 

1* Gardner  v.  Caldwell   (Mont),  40 
^  14  How.  52.  Pac.  R.  590. 
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from  the  reach  of  all  process. ^*^  That  the  judgment  creditor  had 
no  knowledge  of  the  receiver's  appointment  and  possession,  would 
avail  in  a  contempt  proceeding,  but  would  not  give  validity  to  the 
seizure. ^^  Both  federal  and  state  courts  uniformly  adhere  to  the 
rule  that,  after  a  court  of  competent  jurisdiction  has  taken  property 
into  its  custody  through  its  receiver,  no  other  court  has  the  right 
to  interfere  with  the  power  of  the  former  court  to  control  and  dis- 
pose of  it."  If  there  be  prior  existing  liens,  they  are  not  aflfected 
by  the  appointment  of  the  receiver  and  his  possession,  except  as 
to  the  manner  of  enforcing  them.^®  No  court  can  interfere  with 
the  custody  of  property  held  by  another  court  through  a  receiver, 
but  may  establish  by  its  judgment  a  debt  against  the  receivership, 
which  must  be  recognized  by  the  court  appointing  the  receiver. 
The  payment  of  the  judgment  is  necessarily  under  the  control  of  the 
latter  court.^®  It  has  been  held  that  seaman  can  acquire  a  lien 
on  a  vessel  in  charge  of  a  receiver  for  services  rendered  while  in 
the  latter's  employment,  which  may  be  enforced  in  a  court  of 
admiralty.^ 

The  court  appointing  a  receiver  has  the  power  as  incident  to  the 
power  of  appointment  to  prevent  any  interference  with  the  assets 
of  the  insolvent  by  individual  creditors  or  others,  in  order  to  pre- 
serve the  fund  for  distribution.  "An  order  of  that  nature  being 
for  the  protection  of  the  fund  which  the  court  has  in  its  possession 
through  its  receiver,  is  not  subject  to  every  provision  of  the  statute 
and  of  the  rules  of  the  court  which  apply  to  injunction  orders 
granted  upon  the  application  of  a  party  for  the  protection  of  his  in- 
dividual rights.^^ 

Section  200.  Interference  with  the  Receiver's  Possession  by  a 
Third  Party. —  This  point  has  already  been  partly  considered  un- 
der the  discussion  of  the  effect  of  levy  under  execution  in  an  ac- 
tion at  law;^  and  it  was  there  said  that  the  equity  courts  are  in 
general  impatient  of  any  interference  with  a  receiver's  possession, 
not  only  after  the  property  is  finally  reduced  to  possession,  but  also 


1*^  Gardner  v.  Caldwell,  40  Pac.  R. 
590;  Regenstein  v.  Pearlstein,  30  S.  C. 
192,  8  S.  E.  R.  850. 

1*  Gardner  v.  Caldwell,  16  Mont 
221,  40  Pac.  R.  590. 

17  Hammond  v.  Tarver,  11  Tex.  Civ. 
App.  48,  31  S.  W.  R.  841. 

iSDann  Mfg.  Co.  v.  Parkhurst,  125 
Ind.  317. 


1®  Dillingham  v.  Russell,  73  Tex.  47, 
II  S.  W.  R.  139,  15  Am.  St.  R.  753. 

20 /n  re  William  M.  Hoag,  69  Fed. 
R.  742. 

^1  Phoenix  Foundry  &  Machine  Co. 
V.  North  River  Construction  Co.  33 
Hun,  156. 

^Scc  sections  183,  189. 
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in  many  cases  where  the  receiver  has  been  appointed,  but  has  not 
actually  taken  possession.®  It  will  not  be  necessary,  therefore,  to 
do  more  here  than  to  refer  by  way  of  illustration  to  a  few  cases 
where  an  attempt  was  made  to  interfere  with  the  possession  of  the 
receiver,  or  where  courts  of  equity  have  ruled  precisely  upon  the 
question  in  hand. 

When  the  receiver  takes  actual  possession  of  real  property,  it  is 
exempt  from  levy  and  sale  under  an  execution  issued  on  a  judg- 
ment recovered  subsequently  to  the  appointment.^  But  a  purchaser 
will  acquire  no  title  to  property  under  an  execution  sale  made  with- 
out leave  of  the  court,  where  the  lien  of  the  judgment  was  not 
obtained  until  after  the  receiver  was  appointed.^  And  firm  assets 
in  the  possession  of  a  receiver  for  the  benefit  of  the  firm  creditors, 
are  not  subject  to  levy  under  an  execution  recovered  against  the 
partners  subsequently  to  the  appointment;®  but  the  rule  is  other- 
wise if  the  judgment  lien  was  earlier  than  the  appointment,"  and 
in  Missouri,  such  property  is  exempt  from  seizure  and  sale  for 
unpaid  taxes.®  If  a  sheriff  levy  on  property  in  the  hands  of  a  re- 
ceiver and  in  consequence  thereof  an  action  at  law  is  brought 
against  him  for  damages,  equity  will  not  aid  him  by  an  injunction.® 
If  one  claim  property  in  possession  of  a  receiver  he  ^should  apply 
to  the  court  for  redress,  and  not  commit  trespass.^ 

Courts  of  equity  incline  to  carry  the  rule,  not  to  suffer  an  inter- 
ference with  the  possession  of  property  by  a  receiver,  to  its  farthest 
limits.  Thus  they  will  interpose,  in  behalf  of  a  receiver,  as  against 
persons  attempting  to  make  use  of  an  alleged  easement  which  has 
been  abandoned  for  a  number  of  years.  So  where  a  right  of  com- 
mon pasturage  was  claimed,  and,  the  receiver  having  impounded 
the  cattle,  their  owner  brought  an  action  of  replevin  to  recover 
them,  the  court  enjoined  him  from  claiming  the  right  of  common, 
and  from  continuing  his  action,  but  allowed  him  to  establish  the 
right  in  the  usual  way  by  examination,  pro  interesse  suo}^ 

The  proper  remedy  for  a  judgment  creditor  who  desires  to  sub- 
ject property  in  the  hands  of  a  receiver  is  the  same  as  that  of  one 
who  claims  that  the  receiver  has  taken  into  his  possession  property 

*As,  for   example,   in    Skinner   v.  ^rchautauque  Co.   Bank  v.   Risley, 

Maxwell,  68  N.  C.  400,  where  the  re-  19  N.  Y.  369. 
ceivcr  declined  to  act.  28  Central  Trust  Co.  v.  Wabash,  St 

**  Edwards  v.  Norton,  55  Tex.  405;  Louis,  etc.,  R.  R.  Co.  26  Fed.  R.  11. 
Gardner  v.  Caldwell,  16  Mont.  221,  40  ^  Try  v.  Try,  13  Beav.  422. 

Pac  R.  590,  approving  text  *>Woodbum  v.  Smith,  96  Ga.  241, 

"Dagger  v.  Collins,  69  Ala.  324.  22  S.  E.  R.  964,  51  Am.  St  R.  134. 

^Jackson  v.  Lahee,  114  111.  287.  ^ijohnes  v.  Claughton,  Jac.  573. 
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which  belongs  to  him  and  not  to  the  defendant.^  He  should  ob- 
tain leave  of  the  court  and  bring  his  action  against  the  receiver  in 
conformity  with  the  local  practice. 

A  sale  by  a  trustee  of  lands  under  a  deed  of  trust,  while  the 
lands  were  in  the  possession  of  a  receiver,  was  held  to  be  void, 
though  he  was  appointed  in  a  proceeding  instituted  after  the  exe- 
cution of  the  deed.  It  was  said  that  no  sale  of  any  character, 
whether  under  a  deed  of  trust,  power  of  attorney,  process  of  court 
or  otherwise,  can  affect  the  title  to  property  in  the  liands  of  a  re- 
ceiver, if  made  without  consent  of  the  court  having  its  custody.  It 
was  also  said  that  the  court  appointing  the  receiver  should  have 
granted  permission  to  the  trustee  to  sell  the  lands  described  in  the 
deed  of  trust,  and  under  and  according  to  its  terms.^  Larceny  of 
property  in  the  possession  of  a  receiver  appointed  by  a  federal 
court  is  within  the  jurisdiction  of  a  state  court,  which  jurisdiction 
is  concurrent  with  that  of  the  federal  court.^ 

Section  201.  Interference  by  Another  Court. —  There  is  no  less 
disposition  on  the  part  of  courts  of  chancery  to  resent  the  interfer- 
ence of  another  court  in  respect  of  the  possession  of  the  receiver  or 
of  the  free  discharge  of  his  duties.  The  interference  of  another 
court  will  be  as  promptly  resisted  as  that  of  a  stranger  to  the  suit. 
The  principle  that  property  in  the  hands  of  a  receiver  is  in  custodia 
legis,  and  that  the  receiver  is  a  mere  officer  of  the  court,  deriving 
whatever  power  he  possesses  entirely  from  the  order  by  which  he  is 
appointed,  prevents  him  from  making  any  payments  of  money  with- 
out an  order  of  the  court ;  and  if  he  make  a  payment,  even  though 
under  the  compulsory  process  of  another  court,  such  payment  will 
not  be  allowed  by  the  court  by  which  he  was  appointed  on  the  set- 
tlement of  his  accounts.  The  court  adopts  this  extension  of  the 
principle  in  order  to  preserve  entire  its  jurisdiction  over  the  subject- 
matter.^ 

In  the  English  case  just  cited  Lord  Romilly,  in  delivering  the 
opinion,  said :  "  It  is  always  to  be  remembered  that  the  receiver  in 
this  case  would  never  have  got  a  penny  except  by  the  order  of  the 
court  enabling  him  to  receive  it,  and  entitling  him  to  give  a  good 


^Section  191,  supra;  and  see  more 
particularly  Dugger  v.  Collins,  69  Ala. 
324;  Robinson  v.  Atlantic  &  Great 
Western  Ry.  Co.  66  Pa.  St  160;  Riggs 
V.  Whitney.  15  Abb.  Pr.  388. 

**  Scott  V.  Crawford,  16  Tex.   Civ. 


App.  477,  41  S.  W.  R.  697,  49  Am.  R. 
826. 

w  State  V.  Coss,  12  Wash.  673.  42 
Pac.  R.  127. 

*De  Winton  v.  Mayor  of  Brecon, 
28  Beav.  200.  Cf.  People's  Bank  v. 
Calhoun,  102  U.  S.  256. 
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discharge  to  the  person  who  paid  it,  and,  consequently,  it  is  strictly 
money  belonging  to  the  court  of  chancery,  and  the  receiver  can 
(Mily  discharge  himself  by  paying  it  in  obedience  to  the  direction 
and  order  of  that  court.  "^  This  is  a  concise  statement  of  the  law 
aH)licable  as  well  in  the  courts  of  this  country  as  in  England. 

**  That  property  in  the  hands  of  a  receiver  by  virtue  of  an  order 
of  one  court  cannot  be  sold  under  process  from  another  court,  is  a 
proposition  of  law  too  well  established  to  be  for  a  mcxnent  called 
in  question,  "•^ 

Section  202.  Interference  Where  the  Appointment  is  Irregular 
or  Erroneous,^ — The  effect  of  an  irregular  or  erroneous  appoint- 
ment has  already  been  considered  with  respect  to  the  effect  of  such 
an  appointment  upon  the  title  of  the  receiver. '^  As  has  been 
shown,  it  is  the  rule  that  mere  irregularity  or  error  in  appointment 
of  the  receiver  is  no  ground  for  interference  with  the  receiver's  title 
to  the  property.  The  same  principle  extends  to  the  possession  of 
the  receiver,  and  all  the  courts  are  careful  not  to  allow  the  validity 
of  their  proceedings  to  be  called  in  question  in  a  collateral  matter, 
even  though  the  suit  in  which  the  question  arises  gjows  out  of  the 
same  controversy.  It  is,  as  a  general  rule  of  law,  held  to  be  neces- 
sary to  an  orderly  and  proper  procedure  in  courts  of  justice  that 
the  attention  of  the  court  be  not  diverted  from  the  actual  contro- 
versy in  hand,  and  that  all  proceedings  stand  until  set  aside  in  a 
direct  proceeding  for  that  express  purpose.^  The  courts  of  equity 
are,  accordingly,  open  to  parties  who  have  cause  of  action  against 
their  crfficers,  and  appropriate  remedies  are  provided.  Upon  appli- 
cation such  a  court  will,  in  general,  allow  an  action  against  its  offi- 
cer to  determine  his  title,  or  for  his  examination  pro  interesse  suo. 

Section  203.  Garnishment  —  Receiver  Not  Subject  to  —  Excep- 
tion.— ^A  court  having  by  the  appointment  of  a  receiver  become  the 
custodian  of  property  in  litigation,  will  not  suffer  an  interference 
therewith  by  any  proceedings  in  any  other  court.  Neither  will  a 
court  of  equity  become  a  party  to  an  action  pending  in  another 
court  concerning  property  in  its  possession.  A  receiver,  therefore, 
is  not,  in  the  absence  of  statutory  provisions,  subject  to  garnish- 


*De  Wintoir  v.  Mayor  of  Brecon,  «*  Section  179,  supra, 

aS  Beav.  200.  ^Ames  v.  Trustees  of  Birkenhead 

''St  Louis,  Arkansas  &  Texas  R.  Docks,  20  Beav.  332;  Russell  v.  East 

R.  Co.  V.  Whitaker,  68  Tex.  630,  5  Anglian  Ry.  Co.  3  Mac.  &  G.  104;  Cook 

S.  W.  R.  44a  y.  Citizens'  Nat  Bank,  73  Ind.  256. 
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ment,  attachment  or  trustee  process,*^  except  with  leave  of  the 
court.*^  Accordingly  property,  in  the  hands  of  a  receiver  of  the 
assets  of  an  insolvent  partnership,  cannot  be  reached  by  garnish- 
ment to  satisfy  a  judgment  recovered  subsequently  to  the  appoint- 
ment.** 

And,  in  New  York,  where  supplementary  proceedings  were  insti- 
tuted on  a  judgment  and  an  order  was  procured  for  the  examination 
of  the  receiver  of  a  New  Jersey  railway  corporation  appointed  in 
New  Jersey,  and  it  was  discovered  that  the  corporation  was  indebted 
to  the  judgment  debtor  for  wages,  the  New  York  court  refused  to 
direct  the  receiver  to  pay  over  such  indebtedness,  although  it  ap- 
peared that  the  New  Jersey  court  of  chancery  had  authorized  him 
to  pay  the  employees  of  the  corporation  in  installments,  as  the 
earnings  of  the  road  might  permit,  and  that  a  large  portion  of  the 
moneys  due  the  debtor  were  earned  and  due  for  more  than  sixty 
days  prior  to  the  issuing  of  the  order.  In  taking  this  ground,  the 
court  said :  "  It  is  clearly  against  the  policy  of  the  law  to  justify 
such  an  irregular  and  vexatious  interference  with  the  orderly  and 
customary  method  of  adjusting  and  winding  up  the  affairs  of  a  cor- 
poration, after  a  receiver  has  been  appointed.  When  a  court  of 
competent  authority  has  assumed  control  in  such  a  case,  and  pos- 
sesses a  jurisdiction  adequate  to  grant  proper  relief  to  all  parties 
interested,  such  court  should  be  applied  to  instead  of  instituting 
numerous  proceedings  before  other  officers  and  tribunals,  to  reach 
a  result  which  could  be  attained  with  less  expense  and  trouble  by  a 
direct  application  to  the  court  which  appointed  the  receiver."^ 


^Gouverncur  v.  Warner,  2  Sandf. 
Super.  Ct.  624;  Commonwealth  v. 
Hide  &  Leather  Ins.  Co.  119  Mass. 
155;  Richards  v.  People,  81  111.  551; 
Cooke  V.  Town  of  Orange,  48  Conn. 
401 ;  Blake  Crusher  Co.  v.  New  Haven, 
46  Conn.  473;  Field  v.  Jones,  11  Ga. 
413;  Killmer  v.  Hobart,  8  Abb.  N.  C. 
426 ;  Kneeland  on  Attachment,  fi  418 ; 
Borer  v.  Chapman,  7  Sup.  Ct.  R. 
342  ( 1887) ;  Central  Trust  Co.  of 
New  York  v.  Chattanooga,  Rome  & 
Columbus  R.  R.  Co.  68  Fed.  R.  685; 
Jackson  v.  Lahee,  114  111.  287;  Blum  v. 
Van  Vcchten,  92  Wis.  378,  66  N.  W. 
R.  507;  People  ex  rel.  v.  Brooks,  40 
Mich.  333,  29  Am.  R.534;  Missouri 
Pac   Ry.   Co.  v.  Love,  61   Kans.  433, 


59  Pac.  R.  1072 ;  Vietch  v.  Ress,  60  Neb. 
52,  82  N.  W.  R.  116.  A  statute  pro- 
hibiting garnishment  of  "public  officer," 
held  not  to  include  receiver.  Cohnen 
V.  Black,  63  N.  W.  R.  641. 

*iVan  Bianchi  v.  Waite,  124  Mich. 
462,  83  N.  W.  R.  22. 

*2  Jackson  v.  Lahee,  114  111.  287; 
McGowan  v.  Myers,  66  Iowa,  99 ;  Tay- 
lor V.  Gillean,  23  Tex.  508. 

« Smith  V.  McNamara,  15  Hun, 
447.  It  is  to  be  observed  that  in  this 
case  all  the  parties  to  the  proceedings 
were  residents  of  New  Jersey  where 
the  railroad  was  located,  and  where 
the  services  for  which  compensatbti 
was  sought  to  be  recovered  had  been 
rendered,  but  the  moneys  had  bees 
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A  receiver  appointed  by  the  federal  court  in  Georgia  of  a  rail- 
road being  partly  in  that  state  and  partly  in  Tennessee  was  held  not 
liable  to  garnishment  in  a  proceeding  pending  in  the  federal  court 
of  the  latter  state,  and  that  the  act  of  congress  permitting  federal- 
court  receivers  to  be  sued  without  leave  of  court  did  not  change 
the  rule.^  It  has  been  held  that  a  receiver  may  be  garnished  by 
creditors  of  the  plaintiff  in  the  receivership  proceeding;  that  the 
judgment  would  be  against  the  receiver  personally,  but  the  manner 
of  its  pa)rment  would  be  under  the  control  of  the  court.^  The  rule 
that  a  receiver  is  not  subject  to  a  writ  of  garnishment  is  not  af- 
fected in  any  way  by  the  statutory  provision  authorizing  suits  to 
be  instituted  against  a  receiver  without  first  obtaining  leave  of  the 
appointing  court.*®  While  as  a  general  rule  money  in  the  hands  of 
a  receiver  cannot  be  reached  by  garnishment,  yet  after  final  order 
or  decree  of  distribution,  when  nothing  remains  to  be  done  except 
to  pay  out  the  money,  such  funds  are  subject  to  garnishment,  in 
the  hands  of  a  receiver.'*'' 


Section  204.  The  Rule  Herein  in  Colorado,  Maryland  and  Else- 
where.—  In  Colorado,  on  the  other  hand,  property  in  the  hands  of 
a  receiver  appointed  without  the  state,  but  operating  a  railroad 
within  it,  is  subject  to  attachment,  provided  it  does  not  interfere 
with  his  rights  under  the  order  of  the  court  appointing  him.*® 

In  Maryland  attachment  will  lie  against  the  property  of  a  judg- 
ment debtor  over  whose  estate  a  receiver  has  been  appointed  until 
the  receivers  have  taken  possession*®  —  a  ruling  which  is  contrary 
to  the  established  principle  of  relation,  by  which  a  receiver  takes 
title  as  of  the  date  of  the  order  appointing  him.  But  it  has,  never- 
theless, been  held  in  other  states  that  such  interference  will  not  be 
sanctioned  by  the  courts  f^  and  if  one  attempts  to  reach  such  prop- 


attached  while  in  New  York.  Sec 
also  Columbian  Book  Co.  v.  De  Gol- 
yer,  115  Mass.  67;  Richards  v.  Peo- 
ple. 81  IlL  551. 

**  Central  Trust  Co.  of  New  York 
V.  Chattanooga,  Rome  &  Columbus  R. 
R-  Co.  68  Fed.  R.  685;  Harrison  v. 
Watcrbcrry,  27  N.  W.  R.  109. 

•  Irvin  V.  McKechnie,  58  Minn.  145, 
59  N.  W.  R.  987,  49  Am.  St  R.  495- 

^Krdsle  v.  Campbell,  89  Tex.  104, 
53  S.  W.  R.  852. 


*7  Smith  V.  The  People,  93  111.  Afp. 

135. 

*®  Phelan  v.  Ganebin,  5  Colo.  14.  Cf. 
Ganebin  v.  Phelan,  5  Colo.  83,  where 
it  was  held  that  if  the  process  were 
served  on  the  agent  of  the  receiver 
within  the  state  it  would  be  a  valid 
service. 

^Farmers'  Bank  v.  Beaston,  7  Gill 
&  J.  421. 

*w  Richards  v.  People,  81  111.  551; 
Hazelrigg  v.  Bronaugh,  78  Ky.  62. 
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erty  after  knowledge  of  the  appom;ment,  but  before  the  receiver 
takes  possession,  he  is  guilty  of  a  contempt  of  court." 

Section  205.  The  Court  will  Aid  its  Receiver  in  Obtaining 
Possession  of  Property  Subject  to  the  Receivership. —  The  right 

of  a  receiver  to  the  title  to  property  in  the  hands  of  a  third  person 
has  already  been  somev^fhat  considered  in  a  preceding  section,*^  the 
discussion  being  for  the  most  part  confined  to  a  consideration  of 
the  cases  where  the  third  person  claimed  some  title  in,  or  lien  upon, 
the  property.  In  practice  it  will  often  happen  that  a  person,  having 
possession  of  property  of  which  a  receiver  has  been  appointed,  will 
decline  to  surrender  it,  or  will  refuse  to  recognize  the  receiver  as 
the  proper  custodian  of  it.  In  such  a  case  the  receiver,  being  an 
officer  of  the  court,  or,  as  he  has  been  termed,  "  the  hand  of  the 
court,"  is  entitled  to  call  upon  the  court  to  aid  him  in  the  due 
execution  of  his  trust,  otherwise  his  appointment  would  often  be  a 
nullity.  Accordingly  where  the  defendant,  over  whose  property 
a  receiver  is  appointed,  is  in  possession  of  real  property  as  his 
own,  the  court  will,  a  proper  application  being  made,  grant  an 
order,  directing  him  to  deliver  possession  of  it  to  the  receiver;** 
and  this  is  the  only  proper  course  to  pursue.  A  contrary  rule,  it 
would  seem,  applies  where  the  defendant  has  already  executed  a 
written  assignment,  which  is  the  usual  procedure,  except  where 
the  receiver  is  appointed  merely  of  the  rents  and  profits.  Such 
proceedings  do  not  violate  the  constitutional  provision  that  no 
one  shall  be  deprived  of  his  property  without  due  process  of  law, 
because  the  receiver  does  not  thereby  become  vested  with  the  bene- 
ficial title  to  the  property,  but  his  function  is  to  conserve  the  prop- 
erty pending  the  final  determination  of  the  controversy."  And 
where  one  takes  a  lease  of  property  from  another,  over  whose  ef- 
fects a  receiver  is  appointed,  with  knowledge  of  the  appointment, 
the  lease  will  confer  no  right  as  against  the  receiver,  and  he  will  be 
entitled  to  the  possession  precisely  as  though  the  defendant  had  not 
executed  the  lease.** 

The  court  will,  moreover,  oblige  the  attorney  of  a  defendant  to 
render  an  account  and  inventory,  under  oath,  of  all  trust  funds  be- 
longing to  the  defendant  which  may  have  come  into  his  hands,  and 

"  See  the  cases  cited  in  the  preced-  **/n  re  Cohen,  s  Cal.  494.     And  s« 

ing  note.  section  188,  *«/»ra,  as  to  the  title  of 

■"Section   153,  SKpra.  the  receiver  pendente  Hie. 

M  Griffith  V.  Griffith,  2  Ves.  400.   Cf.  "  Thornton  v.  Washington  Savings 

Green  v.  Green,  2  Sim.  430.  Bank,  76  Va.  433. 
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to  deliver  them  over  to  its  receiver.^  The  same  rule  applies  to 
agents  and  employees  of  the  defendant,  even  though  they  are  not 
parties  to  the  record.  The  surrender  of  the  property  to  a  receiver 
under  order  of  the  court  is  enforceable  by  attachment  process.*^ 
The  court  will  protect  its  receiver  in  the  possession,  use  and  man- 
agement of  the  property,  and  privileges  and  franchises  pertaining 
thereto  and  will  restrain  any  act  of  interference  therewith.** 

Section  206.  Certain  Limitations  Upon  the  Foregoing  Rule.^ — 
While  the  courts  are,  in  general,  inclined  to  insist  that  the  receiver 
should  be  allowed  summarily  to  take  possession  of  all  the  property 
subject  to  the  receivership,  and  to  that  end  to  aid  the  receiver  as 
the  circumstances  may  require,  they  will  still  proceed  with  a  due 
regard  to  the  rights  of  third  parties  in  and  to  the  property  in  dis- 
pute. The  method  of  obtaining  an  order  for  the  delivery  of  the 
property  to  the  receiver,  involving,  to  some  extent,  a  trial  of  the 
issues  on  affidavits,  does  not  afford  an  adequate  opportunity  for 
the  consideration  of  the  claims  of  third  persons  to  the  property. 
The  court,  therefore,  will  not,  as  a  rule,  on  a  motion  interfere  with 
the  possession  of  one  holding  under  claim  of  title,  but  will  direct  the 
receiver  to  institute  an  action  at  law  to  try  the  title.**  This  rule 
applies  to  the  case  of  a  purchaser,  in  good  faith  and  without  notice, 
who  has  obtained  possession  subsequently  to  the  appointment  of 
the  receiver.^  And  where  the  property  is  in  the  possession  of  a 
third  person  under  an  assignment  alleged  to  be  fraudulent,  the 
court  will  not  order  the  defendant  to  deliver  up  the  property  with- 
out the  consent  of  the  assignee,  but  the  receivership  should  be  ex- 
tended to  him.** 

An  assignee  for  the  benefit  of  creditors  will  not  be  obliged,  upon 
a  summary  application  to  the  court,  to  pay  over  to  a  receiver,  sub- 
sequently appointed,  funds  which  he  has  reduced  to  his  posses- 
sioa.^  And  where  the  property  of  a  defendant  had  been  sold  un- 
der execution,  but  he  still  had  the  use  of  it,  and  it  remained  under 
the  control  of  an  agent  of  the  purchaser  —  the  mother  of  defend- 
ant, who  had  lived  with  him  —  and  the  purchaser  had  the  power, 

■•Gcissc  V.  Beall,  5  Wis.  224.    See  v.  Simmons,  8  Paige,  273;  McCombs 

section  177,  supra,  as  to  the  right  of  v.  Merryhew,  40  Mich.  721. 

a  receiver  to  trust  funds.  •^See   section    191,   supra;   Levi   v. 

•^Miller  v.  Jones,  39  III  54.  Karrick,  13  Iowa,  344. 

"Fidelity  Trust  &  Safety  Vault  Co.  «iCassilear   v.    Simmons,   8    Paige, 

T.  Mobile  Street  Ry.  Co.  53  Fed.  R.  .  273;    Parker   v.    Browning,   8    Paige, 

^.  389. 

■•See  section  231,  supra;  Cassilear         ®  Coleman  v.  Salisbury,  52  Ga,  470. 
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at  any  moment,  to  step  in  and  assume  actual  possession,  the  de- 
livery of  such  property  to  a  receiver,  subsequently  appointed,  will 
not  be  ordered  without  first  making  the  purchaser  a  party  to  the 
suit  and  giving  him  an  opportunity  to  defend  his  title.®  The 
question  of  fraudulent  intent  in  respect  of  the  possession  of  either 
the  defendant  or  others,  is  a  question  for  the  jury." 

Section  207.  Interference  Resulting  from  Conflict  of  Receiver- 
ships.— As  a  general  rule  the  appointment  of  more  than  one  re- 
ceiver, whether  by  the  same  or  a  different  court,  except  in  the  case 
of  joint  receivers,  is  not  allowable.  Two  receivers  cannot  both 
have  separate  titles  to  and  possession  of  the  same  property,  each 
being  appointed  in  a  distinct  and  independent  proceeding,  and  both 
having,  by  the  terms  of  their  appointment,  entire  control  over  the 
assets  of  the  defendant.  In  case  of  such  conflicting  appointments, 
the  courts  will  not  inquire  into  the  priority  of  appointment,  but 
should  only  consider  which  suit  was  first  commenced,  and,  if  neces- 
sary, take  into  consideration  fractions  of  a  day.*^  The  question 
which  of  the  several  receivers  first  obtains  actual  possession  of  the 
assets  will  not  enter  into  the  determination  of  the  matter.®*  Where 
the  decision  of  the  court  is  in  favor  of  the  receiver  first  appointed, 
it  will  order  the  second  one  to  surrender  to  him  the  assets  of  which 
he  may  have  obtained  possession.*^ 

And  where  an  order  of  reference  is  made  directing  the  master  to 


•*  Robeson  v.  Ford,  3  Edw.  Ch.  441. 

«*  Robeson  v.  Ford,  3  Edw.  Ch.  441 ; 
Smith  V.  Acker,  23  Wend.  653;  Edgell 
V.  Hart,  9  N.  Y.  213. 

^  In  the  original  .edition  the  text 
reads  thus:  ''In  case  of  such  conflict- 
ing appointments  the  court  will  in- 
quire into  the  priority  of  appointments, 
and,  if  necessary,  will  take  into  con- 
sideration fractions  of  a  day."  This 
statement  was  taken  by  the  federal 
court  in  the  case  of  East  Tennessee, 
Virginia  &  Georgia  R.  R.  Co.  v.  At- 
lanta &  Florida  R.  R.  Co.  49  Fed.  R. 
608,  IS  L.  R.  A.  109,  as  authority  for 
declaring  the  receiver  first  appointed 
and  first  taking  possession  of  the 
property  as  having  rights  superior  to 
a  receiver  subsequently  appointed  and 
attempting  to  take  possession  of  the 
property,   though    in   a   suit   first   in- 


stituted. This  subject  we  have  dis- 
cussed at  length  in  chapter  3,  where 
we  have  asserted  and  attempted  to 
show  that  reason  and  the  current  of 
authority  are  in  favor  of  the  proposi- 
tion which  gives  to  the  receiver  ap- 
pointed in  the  litigation  first  com- 
menced rights  superior  to  those  of  a 
receiver  appointed  in  a  subsequent 
suit,  although  the  latter  be  first  ap- 
pointed and  takes  possession  of  the 
property. 

**  People  V.  Central  City  Bank.  53 
Barb.  412,  35  How.  Pr.  428,  where 
one  receiver  was  appointed  at  11  a.  m., 
and  the  other  at  4  p.  m.,  the  latter 
having  obtained  possession  of  the 
assets  first  C/.  Howell  v.  Ripley,  10 
Paige,  43. 

«7  People  V.  Central  City  Bank, 
supra. 
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appoint  a  receiver  and  an  injunction  is  issued,  and  an  appeal  is 
taken  from  such  order,  a  stay  of  proceedings  before  the  referee 
being  obtained  during  the  pendency  of  the  appeal,  and  on  the 
appeal  the  order  of  reference  is  affirmed  and  the  appointment  is 
made  thereunder,  the  receiver  so  appointed  will  take  precedence 
over  one  appointed  during  the  appeal,  and  the  court  will  require  all 
the  assets  which  have  been  acquired  by  the  second  receiver  to  be 
delivered  up.*®  In  general,  moreover,  a  receiver  subsequently  ap- 
pointed will  not  be  allowed,  except  with  leave  of  the  court,  to  inter- 
fere with  the  possession  of  the  first.®^ 

In  the  case  of  a  creditor's  suit,  under  the  rules  of  chancery  prac- 
tice in  New  York,  where  more  than  one  suit  is  pending  against  the 
same  debtor,  the  receiver,  appointed  in  one  suit,  may,  if  he  consent 
and  g^ve  such  additional  security  as  the  court  may  require,  be  ap- 
pointed in  the  other  suits.  If  he  have  accepted  the  trust  in  one 
suit  he  has,  indeed,  no  right  to  decline  it  in  another,  and  where  the 
suits  are  all  commenced  before  the  chancellor,  or  before  the  same 
vice-chancellor,  so  as  to  give  the  same  judge  of  the  court  jurisdic- 
tion over  such  receiver,  he  may  be  compelled  to  accept  and  execute 
the  trust  in  a  second  suit.''® 

The  same  general  principle  has  been  adopted  in  supplementary 
proceedings  under  the  code  of  civil  procedure;  but  the  fact  that  a 
receiver  has  already  been  appointed  in  a  previous  action  does  not 
necessarily  interfere  with  the  appointment  of  another  in  a  subse- 
quent action.  His  functions  are  subordinate  to  those  of  the  first, 
and  he  has  a  right  to  come  in  after  the  prior  receiver  becomes 
functus  oMcio,  and  to  take  from  him  the  fund  or  any  remaining 
portion  of  it.''* 

Section  208.  Right  of  Receiver  to  Continue  Possession  of  Prop- 
erty Taken  Into  Another  Jurisdiction. —  It  is  now  the  recognized 
rule  that  when  a  receiver  has  once  taken  possession  of  property  in- 


•Deming  v.  New  York  Marble  Co. 
12  Abb.  Pr.  66. 

•Ward  V.  Swift,  6  Hare,  309.  Sec 
sections  17  and  18. 

'^Cagger  v.  Howard,  i  Barb.  Ch. 
368;  Osborne  v.  Heyer,  2  Paige,  342. 

"Bailey  v.  O'Mahoney,  33  N.  Y. 
Super.  Ct  239.  Cf,  O'Mahoney  v. 
Belmont,  62  N.  Y.  133,  149.  But  where 
an  insolvent  submits  to  the  ai>point- 
nent  of  a  receiver  at  the  instance  of 


some  of  his  creditors,  he  cannot,  by 
a  subsequent  assignment,  give  pref- 
erence to  certain  of  his  other  credit- 
ors, as  to  what  may  remain  in  the 
receiver's  hands  after  the  satisfaction 
of  those  at  whose  instance  the  re- 
ceiver was  appointed.  In  such  a  case 
the  assets  are  in  the  hands  of  a  court 
of  equity  for  equitable  distribution. 
McGowan  v.  Myers,  66  Iowa,  99.  The 
matter  of  an  interference  of  one  re- 
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eluded  in  the  receivership  proceeding  he  has  the  right  to  retain  pos- 
session of  and  follow  and  recover  such  property  in  all  jurisdictions 
and  under  all  conditions.  If  the  property  is  taken  into  another 
jurisdiction  the  receiver's  right  to  continue  in  its  possession  is  abso- 
lute and  exclusive."  The  rule  goes  to  the  extent  of  precluding 
resident  creditors  in  the  state  into  which  the  property  is  taken 
from  seizing  it  under  any  judicial  process." 

The  supreme  court  of  Missouri  has  recently  given  extensive  con- 
sideration to  the  topic  of  this  section.  A  railroad  company,  organ- 
ized under  the  laws  of  New  York,  owned  and  operated  a  railroad 
in  the  Republic  of  Mexico.  The  company  was  declared  insolvent 
by  a  Mexican  court  and  a  receiver  was  appointed,  who  took  posses- 
sion of  and  continued  to  tqwrate  the  railroad.  Included  in  the 
property  of  which  the  receiver  took  possession  was  a  private  car, 
wliicli  was  used  by  the  officers  of  the  company.  The  receiver 
traveled  in  this  car  into  Missouri,  and  while  there  a  creditor  of  the 
railroad  company,  resident  of  Illinois,  sued  the  company  and  at- 
tached the  car.  The  receiver  instituted  a  replevin  action  for  the 
possession  of  the  car,  in  which  he  prevailed.  The  supreme  court, 
in  sustaining  the  receiver's  right  to  the  possession  of  the  car,  recc^- 
nized  the  rule  that  a  receiver  has  no  legal  status  outside  the  ter- 
ritorial jurisdiction  of  the  court  appointing  him,  but  said  that  the 
rule  is  not  applied  with  the  same  strictness  with  which  it  is  de- 
clarer], but  that  courts,  in  a  spirit  of  comity,  recognize  the  rights 
and  powers  of  receivers  appointed  in  another  jurisdiction,  and  allow 
them  to  sue  for  and  recover  property  which  they  are  entitled  to 
hold  under  the  order  appointing  them;  that  though  courts  would 
not  permit  property  of  a  foreign  debtor  to  be  taken  out  of  a  state 
to  iiie  detriment  of  resident  creditors,  yet  such  creditors  had  no 
right  to  seize  property  which  had  been  lawfully  reduced  to  the  pos- 
session of  a  receiver  and  brought  into  the  state,  the  court  declaring 
that  "  after  a  receiver  has  obtained  possession  of  the  property  of 
the  debtor  within  the  jurisdictitm  of  the  court  appointing  him,  such 


ceivtr  with  another,  as  constituting  a 
contempt  of  court,  will  be  considered 
in  ont  of  the  concluding  sections  of 
this  chapter.    See  section  211  et  itg. 

'^Pond  V.  Cooke,  45  Conn.  ia6; 
Chicago,  Milwaukee,  etc,  R.  R.  Co. 
V.  Ktokuk,  etc.,  R.  R.  Co.  108  III.  317. 
48  Am.  R.  557;  Lewis  v.  Adams,  70 
Cal  403,  11  Pac.  R.  833;  Wilkinson  v. 
Culver,  25   Fed.    R.   639;    Merchants' 


Nat  Bank  v,  Pennsylvania  St«l  Co. 
30  Atl.  R.  545;  Humphreys  v.  Hop- 
kins, 81  Cal.  551,  22  Pac  R.  850.  dis- 
senting opinion;  Ray  v.  Talon,  72  Fed. 
R.  112.  18  C.  C.  A.  45. 

raWoodhull  v.  Fanners'  Trust  Co. 
II  N.  D.  157.  90  N.  W.  R.  795,  the 
opinion  in  which  proves  and  conlinn! 
the  nlle  as  stated  in  the  text 
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-possession  will  be  protected  into  whatever  jurisdiction  the  property 
znay  thereafter  be  taken  by  the  receiver/'^* 

Section  209.  Effect  of  Appeals  and  of  Proceedings  to  Which 
^e  Receiver  is  Not  a  Party. —  Where  an  order  of  reference  was 
made  directing  the  referee  to  appoint  a  receiver  of  the  property  of 
a  company,  and  an  injunction  was  granted  restraining  the  trustees 
of  the  company  from  interfering  with  its  property  and  affairs,  and 
the  trustees  appealed  from  the  order  and  obtained  a  stay  of  pro- 
ceedings on  the  part  of  the  referee  pending  the  appeal,  and,  pend- 
ing such  appeal,  one  of  the  trustees,  in  his  own  behalf,  commenced 
an  action  against  the  company  and  procured  the  appointment  of  a 
receiver,  who  entered  into  possession  of  the  property  and  assets  of 
the  company,  and,  thereafter,  the  order  was  affirmed  and  the  stay 
vacated  and  a  receiver  appointed,  the  court  then,  on  the  application 
of  the  receiver  thus  appointed,  required  the  receiver  appointed  un- 
der the  second  order  to  deliver  up  the  property  and  effects  received 
by  him,"    And  if  an  appeal  be  taken  from  an  order  appointing  a 
receiver,  without  supersedeas,  the  court  will  not  divest  him,  pend- 
ing the  appeal,  of  property  which  he  has  taken  into  his  possession.^ 
Furthermore,  the  title  to  property  having  once  vested  in  a  re- 
ceiver, he  cannot  be  deprived  of  it  by  any  judge,  judicial  officer  or 
court  in  a  proceeding  to  which  he  is  not  a  party.    Thus,  where  a 
receiver  was  appointed  in  supplementary  proceedings,  and  a  copy 
of  the  order  was  served  on  one,  who  had  in  his  possession  a  note 
belonging  to  the  debtor,  and  a  demand  was  made  on  him  for  it, 
which  was  refused,  and  subsequently  he  delivered  it,  under  an  order 
from  a  county  judge,  to  third  persons,  by  whom  it  was  discounted, 
and  later  the  order  was,  on  the  application  of  the  receiver,  vacated, 
a  copy  of  the  order  vacating  it  being  served  on  such  tHird  parties, 
and  the  proceeds  of  the  note  demanded  by  the  receiver,  and  refused, 
they  were  held  liable  in  an  action  brought  against  them  by  the 
receiver." 

Section  210.  Effect  of  a  Decree  Discharging  the  Receiver 

Where  a  receiver  is  appointed  over  property  pending  an  action,  and 
the  receiver,  having  becorrre  possessed  of  more  property  than  was 


'*  Robertson  v.  Stead,  135  Mo.  135,  time  for  cause  to  be  shown  why  the 

36  S.  W.  R.  61a  particular    referee    should    not    have 

'^Dcming  v.  New  York  Marble  Co.  been  appointed. 

12  Abb.  Pr.  66.     The  order  in  this  ^e  Schenk  v.  Peay,  i  Dill.  267.     See 

CMC  required  the  delivery  on  or  be-  sections  116,  117. 

fort  a  certain  day,  allowing  suflBcient  ^7  Rogers  v.  Coming,  44  Barb.  229. 
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sufficient  to  satisfy  the  demand,  the  plaintiff  was  directed  to  select 
property  sufficient  to  discharge  his  claim,  which  he  refused  to  do, 
and  a  selection  was  made,  under  the  order  of  the  court,  by  the  clerk 
of  the  court,  assisted  by  other  skillful  and  disinterested  persons,  it 
was  held  that  the  property  was  made,  by  the  decree,  the  property 
of  the  plaintiff,  and  that  he  could  have  demanded  possession  of  it, 
and  that  it  was  liable  for  his  debts,  and,  although  the  receiver  had 
not  been  discharged  by  a  formal  order,  yet  he  ceased  to  act  as 
receiver  and  became  henceforth  the  trustee  of  the  plaintiff.''® 

Where  the  person  entitled  to  the  possession  of  the  property  has, 
at  the  time  the  receiver  is  discharged,  taken  the  benefit  of  an  insol- 
vent law,  the  trustee  appointed  under  it  is  entitled  to  the  possession 
of  the  property,  and  the  receiver  will  be  directed  to  transfer  it  to 
him.^ 

III. 

Of  Interference  With  the  Receiver  —  Contempt  of  Court. 

Section  211.  Interference  With  a  Receiver  is  Contempt  of 
Court — The  principle  is  elementary  that  any  interference  with 
the  possession  of  property  placed  in  the  hands  of  a  receiver  is  a 
contempt  of  the  court  having  control  of  it,  and  will  be  punished.* 
The  power  to  punish  for  contempt  is  inherent  in  a  court  of  chan- 
cery, and  where  there  is  an  interference  with  the  receiver  in  the 
regular  performance  of  his  functions  as  an  officer  of  the  court  by 
which  he  is  appointed  and  for  which  he  acts,  the  court  will  hold 
such  an  interference  a  contempt  of  its  authority,  and  will,  when 
the  circumstances  justify  it,  punish  the  offender  by  fine  or  imprison- 
ment.®* The  interference  may  consist  of  an  attempt  to  deprive  the 
receiver  of  property  of  which  he  has  taken  possession  under  the 
order  of  the  court.    This  attempt  may  be  made  either  forcibly  or  by 


78  Very  v.  Watkins,  23  How.  (U. 
S.)  469.  Cf,  Harlock  v.  Smith,  li  L. 
J.  (N.  S.)  Ch.  157,  6  Jur.  47a 

TO  Glenn  v.  Gill,  2  Md.  i. 

80  Abbey  v.  International  &  Great 
Northern  Ry.  Co.  5  Tex.  Civ.  App. 
261,  23  S.  W.  R.  934;  In  re  Tyler, 
149  U.  S.  164;  Davis  V.  Gray,  16  Wall. 
203;  King  V.  Barnes,  51  Hun,  550; 
Le  Doux  V.  La  Bee,  83  Fed.  R.  761; 
State  ex  rel.  v.  District  Court,  21 
Mont.  15s,  53  Pac.  R.  292. 

81  Noe  V.  Gibson,  7  Paige,  513;  Hull 


V.  Thomas,  3  Edw.  Ch.  236;  Dc  Visscr 
V.  Blackstone,  6  Blatchf.  235 ;  Secor  v. 
Toledo,  etc,  Ry.  Co.  7  Biss.  513;  King 
V.  Ohio,  etc,  R.  R.  Co.  7  Biss,  529; 
Beverly  v.  Brooke,  4  Gratt.  211; 
Spinning  v.  Ohio  Life  Ins.  &  Trust 
Co.  2  Disney,  368;  Vermont  &  Canada 
R.  R.  Co.  v.  Vermont  Cent  R.  R. 
Co.  46  Vt  792;  Langford  v.  Langford, 
5  L.  J.  (N.  S.)  Ch.  60;  Broad  v. 
Wickham,  4  Sim.  511;  Skip  v.  Har- 
wood,  3  Atk.  564 ;  Anonymous,  2  Mod. 

499. 
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commencing  an  action  at  law  or  other  proceeding,  without  permis- 
sion of  the  court  by  which  the  receiver  was  appointed.  That  such 
an  unauthorized  proceeding  is  a  contempt  results  from  the  fact 
that  the  receiver  holds  the  property  as  an  officer  of  the  court,  and, 
that  as  such,  his  possession  is  the  possession  of  the  court.  Thus, 
where  a  receiver  was  appointed,  and  the  defendant  assigned  to  him 
his  property,  consisting  in  part  of  a  vessel  which  he  had  previously 
leased  and  upon  which  there  was,  at  the  time  of  the  assignment, 
some  rent  past  due  to  the  shipowner,  it  was  held  that  the  act  of 
the  owner  in  issuing  a  distress  warrant  for  the  rent,  and  the  act  of 
a  constable  in  taking  possession  of  the  vessel,  under  the  distress 
warrant,  while  it  was  in  the  possession  of  the  receiver,  were,  each 
of  them,  contempt  of  court,  for  which  both  were  liable  to  punish- 
ment.® 

Where  a  sheriff  seizes  goods  in  possession  of  a  receiver,  after  no- 
tice of  the  appointment  of  the  latter  by  the  court,  he  is  not  pro- 
tected by  the  process  in  his  hands,  unless  it  was  issued  by  leave  of 
the  court ;  his  seizure  is  a  contempt  of  the  order  of  the  court,  and 
subjects  him  and  his  assistants  to  punishment,  and  there  must  be  a 
restoration  of  the  property.  This  will  be  so  even  though  the  title 
of  the  claimant  be  paramount  to  that  of  the  receiver.®  And  if  the 
officer  making  the  levy  is  notified  at  the  time  of  making  it  that  the 
property  is  in  the  possession  of  a  receiver,  he  will  be  liable  if  he 
proceed  further.®* 

So,  also,  if  one,  with  knowledge  of  the  appointment  of  a  receiver, 
interfere,  by  attachment  or  otherwise,  with  property  to  which  the 
receiver  is  entitled  under  the  order  of  his  appointment,  but  of 
which  he  has  not  taken  possession,  he  may  be  punished  for  con- 
tempt.* This  is  the  rule  even  where  the  property  attached  is  in  a 
state  other  than  the  one  in  which  the  receiver  is  appointed.®®    And 

*Noe  V.  Gibson,  7  Paige,  513.    The  Riggs  v.  Whitney,  15  Abb.   Pr.  388; 

court  said  in  this  case  that  "where  a  O'Mahoney  v.  Belmont,  62  N.  Y.  133, 

receiver  is  in  possession  of  property  149. 

wpon   which    a    third    person    has    a  **  Commonwealth     v.     Young,     11 

claim  for  rent,  the  proper  course  for  Phi  la.  606. 

the  landlord  is  to  apply  to  the  court,  8*Lane   v.    Sterne,   3   Giff.    (Eng.) 

upon  notice   to   the   receiver,   for   an  629.     In  this  case  the  notice  was  in 

order  that  the  receiver  pay  the  rent,  writing. 

or  that  the  landlord  be  at  liberty  to  *  Richards  v.   People,  81    III.   551; 

proceed,  by  distress  or  otherwise,  as  Hazelrigg  v.  Bronaugh,  78  Ky.  62. 
he  may  be  advised.    And  if  the  claim  ^  Chafee  v.  Quidnick  Co.   13  R.  i. 

is  contested,  the  court  will  permit  the  442,  where  the  attachment  was  made 

claimant  to  go  before  the  master  and  by  an  attorney  who  had  appeared  for 

be  eiiamined  pro  interesse  sua,"  s.  p.  the  defendant  and  consented  to  the 

17 
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if  a  receiver,  appointed  subsequently  by  another  court,  interferes 
without  authority  he  will  also  be  guilty  of  contempt.^ 

A  court  of  equity  has  the  power  to  make  and  enforce  rules 
against  interference  with  the  possession  of  its  receiver.^  Neither 
the  objection  that  the  person  appointed  receiver  is  an  improper 
one  for  the  position,  nor  that  the  appointment  was  collusive  and 
fraudulent,  can  be  made  as  a  justification  for  interference  with 
the  possession  of  a  receiver  and  his  control  over  the  assets  of  the 
defendant.  This  rule  extends  not  only  to  property  actually  pos- 
sessed by  the  receiver,  but  also  to  property  over  whic^  he  has  been 
appointed  receiver,  but  which  has  not  yet  been  reduced  to  his 
possession.®®  When  a  court  has  property  in  its  possession  through 
a  receiver  it  has  jurisdiction  to  inquire  into  the  legality  of  any 
claim  sought  to  be  enforced  against  it,  or  the  lawfulness  of  any 
invasion  of  such  possession,  independent  of  any  rules  of  equitable 
jurisdiction  which  must  exist  in  other  cases.^  The  power  of  a 
court  to  protect  property  in  the  possession  of  its  receiver  neces- 
sarily gives  it  power  to  protect  the  receiver  who  is  carrying  out  its 
orders.®^  The  levy  of  an  execution  on  property  in  the  possession 
of  a  receiver  is  a  contempt  of  court,  and  a  sale  under  such  levy  is 
void.^  It  is  a  contempt  for  a  judgment  debtor  to  interfere  with  a 
receiver  after  he  has  taken  possession  of  the  property  involved."^ 

Section  212.  What  will  Amount  to  an  Interference — In  order 
to  constitute  an  interference  with  the  receiver's  right,  he  must  be  in 
possession,  actual  or  constructive,  of  the  property  involved.  Ac- 
cordingly, if  the  property  seized  be  only  such  as  may  be  reached  by 
a  receiver,  there  will  be  no  contempt.®*  If  a  receiver  has  been 
appointed  over  real  estate,  and  the  tenants  thereof  have  attorned  to 
the  receiver,  they  cannot  subsequently  question  the  right  of  the 
court  to  the  possession  of  the  property,  and  any  subsequent  inter- 
ference on  their  part  with  the  receiver's  constructive  possession 


appointment,  the  attachment  being 
made  for  the  purpose  of  securing  his 
fees.     See  section  254. 

*■'  Spinning  v.  Ohio  Life  Ins.  & 
Trust  Co.  2  Disney,  368.  See  section 
246. 

88  Sullivan  v.  Colby,  71  Fed.  R.  460, 
i8  C.  C  A.  193. 

8^  Missouri  Pacific  Ry.  Co.  v.  Love, 
61  Kans.  433,  59  Pac  R.  1072. 


WLe  Doux  V.  La  Bee,  83  Fed.  R. 
761. 

w  Fallon  V.  Egberts  Woolen  Mill 
Co.  64  N.  Y.  S.  466,  31  Misc.  R.  523. 

^Campau  v.  Detroit  Driving  Club, 
90  N.  W.  R.  49.  Contra,  Albany  City 
Bank  v.  Schermerhom    9  Paige,  3/2- 

®8Sainberg  v.  Wemberg,  54  N.  Y. 
S.  559,  25  Misc.  R.  327. 

w  Albany  City  Bank  v.  Schermer- 
hom, 9  Paige,  372. 
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will  be  a  contempt.  But  on  the  other  hand,  if  the  receiver  was  not 
in  possession,  either  by  himself  or  his  tenants  by  attornment  or  by 
his  agents,  he  cannot  enforce  a  delivery  of  the  property  by  proceed- 
ings as  for  a  contempt  against  an  officer  levying  upon  the  same.*' 
The  interference  need  not  amount  to  an  actual  dispossessing  of  the 
receiver,  but  may  consist  in  commencing  suits  against  him,  with- 
out obtaining  leave  of  the  court,  or  in  attempts  to  intimidate  him 
in  respect  of  his  possession.** 

It  has  recently  been  held  in  England  that  where,  in  a  partner- 
ship action,  a  receiver  and  manager  of  the  business  has  been  ap- 
pointed, the  issuing  of  a  circular  to  the  customers  of  the  firm, 
containing  statements  which  would  lead  them  to  infer  that  the 
business  is  in  a  failing  condition  or  might  shortly  fail,  is  a  libel  on 
the  business,  and  such  an  interference  with  the  receiver  in  the  dis- 
charge of  his  duties  as  will  constitute  a  contempt,  which  the  court 
will  punish  by  imprisoning  the  sender  of  the  circular.^  But  where 
the  defendant  had  leased  property,  receiving  as  rent  a  certain  share 
of  the  crops  raised,  and  a  sheriff,  without  notice  of  the  appointment 
of  a  receiver  of  the  landlord,  levied  on  his  share,  but,  on  being 
notified  of  the  appointment,  consented  that  the  receiver  should  take 
possession  of  the  defendant's  interest  and  dispose  of  the  same,  and 
hold  the  proceeds  subject  to  the  order  of  the  court  of  chancery^ 
he  was  held  not  guilty  of  contempt.*®  An  action  to  enforce  a 
mechanic's  lien,  it  has  been  held  in  Arkansas,  may  be  instituted 
against  property  in  the  hands  of  a  receiver.*®  But  it  has  been  held 
in  New  York  that  if  a  corporation,  of  the  property  of  which  a  re- 
ceiver has  been  appointed  with  power  to  continue  the  business,  has 
the  exclusive  right  in  a  patent,  and  one  of  its  former  officers,  under 
a  license  from  the  patentee,  commences  to  make  the  patented  article, 
his  so  doing  will  constitute  a  contempt.* 

WTiere  a  receiver  of  the  rents  of  real  property  is  appointed,  his 
first  duty  is  to  notify  the  tenants  of  his  appointment  and  to  direct 

*  Albany   City   Bank  v.   Schermer-  ^'^Helmore  v.  Smith,  56  L.  J.   (Ch. 

horn,  9  Paige,  372,  378.    Contra,  Rich-  D.)    145   (1886),  i  Ry.  &  Corp.  L.  J. 

ards  V.  People,  81  111.  551;  Hazelrigg  349. 

V.  Bronaugh,  78  Ky.  62;    Chafee   v.  •^  Albany  City   Bank  v.   Schermer- 

Quidnick  Co.  13  R.  I.  442.    See  section  horn,  10  Paige,  263. 

211.    In  the  cases  last  cited  the  party  •*>  Richardson  v.  Hickman,  32  Ark. 

had  actual  notice,  or  was  a  party  to  406. 

the  proceedings  in  which  the  receiver  1  In  re  Woven  Tape  Skirt  Co.    12 

was  appointed.  Hun,  iii.     See  also  section  194. 

••/fi  re  Higgins,  27  Fed.   R.  443; 
Parker  v.  Browning,  8  Paige,  388. 
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them  as  to  the  payment  of  rent  in  the  future,  and  if  subsequently 
he  be  prevented  from  collecting  the  rent,  he  should  make  applica- 
tion to  the  court  for  an  attachment.  In  such  a  proceeding  his  own 
affidavit  upon  information  and  belief,  the  tenants  having  informed 
him  of  the  nature  of  the  interference,  will  be  sufficient  to  warrant 
the  court  in  issuing  the  order.'  And  it  has  been  held  that  an  order 
may  issue  for  the  commitment  of  a  person  who  has  taken  forcible 
possession  of  property  belonging  to  the  receiver,  there  being  proof 
of  a  due  service  of  a  notice  of  the  motion,  without  a  rule  nisi  first 
obtained," 

Section  213.  Contempt  on  the  Part  of  the  Defendant  —  Proof 
of  Contempt, —  The  court,  in  appointing  a  receiver,  may  direct  the 
defendant  to  deliver  his  property  to  the  receiver  or  to  execute  an 
assignment  or  do  some  other  act  in  the  premises  to  make  the  ap- 
pointment more  efficacious.  If  the  defendant,  in  such  a  case,  re- 
fuse or  neglect  to  comply  with  the  order,  he  may  be  adjudged  in 
contempt  and  imprisoned  summarily,  upon  motion  of  the  receiver, 
until  he  comply  with  the  order.* 

Where  the  defendant  is  directed  to  deliver  his  property  to  the 
receiver  under  the  direction  of  a  master,  the  proper  course  is  for 
the  receiver,  or  the  party  concerned,  to  call  upon  the  master  to 
decide,  upon  the  examination  of  the  defendant  and  on  the  evidence 
before  him,  what  property  legally  or  equitably  belonging  to  the 
defendant  and  to  which  the  receiver  is  entitled  under  the  order  of 
the  court,  is  properly  in  the  defendant's  possession  or  under  his 
power  and  control.  It  is,  thereupon,  the  duty  of  the  master  to 
direct  the  defendant  to  deliver  to  the  receiver  the  actual  possession 
of  all  such  property,  in  such  manner  and  within  such  time  as  the 
master  may  think  reasonable.  And  if  the  property  be  in  the  pos- 
session of  a  third  person  who  claims  the  right  to  retain  it,  the 
receiver  must  either  proceed  by  suit,  in  the  ordinary  way,  to  try  his 
right  to  it  or  the  complainant  should  make  such  third  person  a 
party  to  the  suit  and  apply  to  have  the  receivership  extended  to 
the  property  in  his  hands."  To  sustain  a  contempt  proceeding  for 
interference  with  property  in  possession  of  a  receiver,  the  guilt  of 
the  accused  must  be  shown  beyond  a  reasonable  doubt." 

'Anonymous,  2  Mod.  499.  per    Chancellor    Walworth;    Cassilear 

>  Broad  V.  Wickham,  4  Sim.  511.  v.  Simons,  8  Paige.  273- 

*  People  V.  Rogers.  2  Paige,  103.  <  United  Slates  v.  Jose,  63  Fed.  R. 

*  Parker  v.   Browning,  8  Paige,  389,  951. 
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Section  214.  What  will  Not  Amount  to  a  Contempt  on  the 
Part  of  the  Defendant. —  But  where  an  order  is  made  directing  the 
defendant  to  deliver  certain  notes  held  by  him,  as  trustee,  to  a  re- 
ceiver, and  the  case  is  referred  to  a  referee  to  summon  the  parties 
before  him  and  to  direct  the  delivery  to  be  made,  the  delivery  need 
not  be  made  to  any  person  other  than  the  receiver  in  person,  and  a 
refusal  to  deliver  the  property  upon  a  demand  by  the  plaintiff,  his 
attorney  or  the  referee  will  not  amount  to  a  contempt/  The  re- 
ceiver must  make  the  demand  in  person,®  and  a  defendant  will  not 
be  ifi  contempt  for  refusing  to  deliver  property  to  a  receiver  where 
it  appears  that  the  property  had  been  bought  at  a  sheriff's  sale 
under  an  execution  and  the  defendant  had  subsequently  been  al- 
lowed its  use  by  the  purchaser.  In  such  a  case  the  alleged  owner 
of  the  property  should  have  been  made  a  party  and  his  title  deter- 
mined in  the  usual  way.® 

Section  215.  The  Rule  Herein  where  the  Property  is  Without 
the  Jurisdiction. —  Where  a  court  of  equity  has  jurisdiction  over 
the  person  of  a  defendant,  it  is  familiar  learning  that  it  may  make 
decrees  and  orders  affecting  his  property  which  is  situated  outside 
of  its  jurisdiction.  The  usual  procedure  when  the  court  exercises 
this  power  is  to  compel  the  defendant  to  execute  such  an  instrument 
as  will  be  effectual  to  carry  out  the  orders  of  the  court  concerning 
the  property  without  the  jurisdiction.  The  fact  that  the  instrument 
is  executed  to  escape  a  proceeding  to  punish  for  contempt  will  not 
amount  to  such  duress  as  will  warrant  a  court  in  another  jurisdic- 
tion to  interfere,  even  though  such  foreign  court  have  not  the  power 
of  itself  to  g^ant  such  an  order.  The  principle  of  comity  will,  in 
the  latter  case,  prevent  an  interference.  But,  even  where  such  an 
assignment  is  not  executed,  the  court  will  prevent  the  defendant 
from  so  dealing  with  the  property,  either  personally  or  by  his  agents, 
as  to  defeat  the  ultimate  execution  of  the  decree.  Thus  where  re- 
ceivers were  appointed  of  the  property  of  a  defendant  in  England, 
and  he  had  property  in  Ireland  which  he  directed  his  agents  there 
to  refuse  to  deliver  to  the  receivers,  the  court  said :  **  That  this  is  a 
contempt  I  have  no  doubt.  It  is  true  that  this  court  has  not  the 
means  of  sending  its  officers  to  carry  into  effect  its  orders  in  Ire- 
land, but  it  has  jurisdiction  over  all  persons  in  this  country  and 
can  compel  obedience  to  its  orders."*^    But  a  foreign  receiver  will 

'Panton  v.  Zcbley,  19  How.  Pr.  394.  *McG)mb  v.  Weaver,  11  Hun,  271. 

Cf.  Green  v.  Green,  2  Sim.  430;  Dove  ®  Robeson  v.  Ford,  3  Edw.  Ch.  441. 

V.  Dove,  2  Dkk.  617.  lOLangford  v.  Langford,  5  L.  J.  (N. 

S.)  Ch.  60. 
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not  be  permitted,  as  against  the  claims  of  creditors  resident  in  an- 
other state,  to  remove  from  that  state  the  assets  of  the  debtor,  it 
being  the  policy  of  every  sovereignty  to  retain  in  its  own  hands  the 
property  of  a  debtor  until  all  claims  in  favor  of  its  own  citizens 
have  been  satisfied," 

Section  216.  Only  the  Court  Wherein  the  Receiver  is  Appointed 

Can  Entertain  a  Proceeding  for  Contempt The  power  to  punish 

for  contempt  being  plainly  a  judicial  prerogative  cannot  be  exer- 
cised by  a  ministerial  officer  of  the  court.  The  offense  is  not  a 
violation  of  law,  but  a  disregard  of  the  mandate  of  a  court;  it 
therefore,  devolves  upon  some  judicial  crfficer  of  that  court  to  en- 
tertain the  proceeding  to  punish  the  offender.  Accordingly  the 
receiver  himself  being  merely  the  servant  of  the  court,  has  no  power 
to  adjudge  a  party  in  contempt.  Neither  does  such  power  inhere 
in  any  court  other  than  the  one  by  which  the  receiver  is  appointed ; 
it  is  that  court  alone  whose  authority  is  disputed,  and  to  that  court 
alone  belongs  the  power  to  adjudge  the  act  complained  of  a  con- 
tempt. Nor,  ordinarily,  can  a  referee  decide  what  is  a  contempt 
unless  specially  given  that  power,  his  duty  generally  being  merely 
to  examine  into  the  necessity  of  appointing  a.  receiver,  or  the  nomi- 
nation of  a  suitable  person  to  be  appointed,  or  the  discovery  of  as- 
sets subject  to  the  receivership.  Thus,  where  a  referee  or  commis- 
sioner was  appointed  to  take  an  account  of  the  property  involved  ;ii 
the  suit,  he  cannot  decide  that  an  attachment  for  contempt  ought 
to  issue."  The  doctrine  of  comity  between  courts  will  not  permit 
a  receiver  of  one  court  to  be  attached  and  punished  for  contempt 
of  another  court ;  but  correction  of  such  an  offense  should  be  made 
by  application  to  the  appointing  court." 

Section  217.  What  Constitutes  Sufficient  Notice  of  Appointment 
of  the  Receiver  Herein. —  It  seems  to  be  settled  law  that  after  a 
receiver  has  been  appointed,  any  interference  with  his  possession 
will  be  a  contempt  irrespective  of  formal  notice  of  the  appointment, 
provided  there  can  be  shown  to  have  been  some  actual  notice 
thereof."  It  has  been  declared  that  an  order  appointing  a  receiver 
is  of   such   notoriety   that  all  persons   have   constructive  notice 


"  Chicago,   Milwaukee,   etc.,   R.   R.  ^^  Atwood   v.    State,  gg  Kans.  728. 

Co.  V.  Keokuk,  etc..  Co.  108  111.  317.  54  Pac.  R.  1057.  68  Am.  St.  R.  393^ 
In  this  case,  however,  it  seems  that  i^Skip   v.    Hanvood,   3    Atk.  5^' 

the  enunciation  of  this  rule  is  a  die-  I^wis  v.  Singleton,  61  Ga.  164.    Cf^ 

turn.    The  rule  itself  is  well  settled.  Howe  v.  Willard,  40  VL  654, 

"Geisse  v.  Beall,  5  Wis.  224. 
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thereof.^*  The  federal  court  has  asserted  that  ignorance  that  the 
property  was  in  the  possession  of  a  receiver  is  no  defense  to  a  con- 
tempt proceeding.*® 

Where  a  partnership  had  been  dissolved,  and  a  suit  was  com- 
menced by  one  of  the  partners  for  an  accounting,  and  it  appeared 
that  two  of  the  partners,  without  the  consent  and  in  fraud  of  the 
rights  of  the  complainant,  had  sold  some  of  the  firm's  effects,  and 
further  that  the  court  had,  on  motion,  after  due  notice,  appointed 
a  receiver  and  granted  an  injunction,  and  that  before  the  injunc- 
tion or  order  could  be  served,  one  of  the  defendants  discounted 
the  notes  which  had  been  taken  in  payment  for  the  property,  and 
the  other  shared  the  proceeds,  both  were  adjudged  guilty  of  con- 
tempt.*^ And  where  the  defendant  was  present  in  court  during 
the  hearing  on  a  bill  for  an  accounting,  and  in  consequence  knew 
of  the  order  appointing  a  receiver,  he  was  adjudged  to  be  in  con- 
tempt for  removing  a  portion  of  the  firm's  assets  before  the  de- 
cree was  drawn.  Lord  Hardwicke  said,  in  this  case,  "  where  a 
person  attends  a  cause  to  which  he  is  a  party,  *  *  *  and  had 
notice  of  the  decree  by  being  present  when  it  was  pronounced  in 
court,  if  he  does  any  act  that  is  a  contravention  to  the  decree,  he 
is  guilty  of  a  contempt  and  punishable  for  it,  notwithstanding  the 
decretal  order  is  not  drawn  up,  *  *  *  or  else  it  would  be  ex- 
tremely easy  to  elude  decrees."*® 

But  where  a  defendant,  in  an  action  to  foreclose  a  mortgage,  had 
assigned  the  rents  to  certain  other  persons,  which  assignment  was 
subsequent  to  the  execution  and  recording  of  the  mortgage,  but 
before  the  foreclosure,  and  pending  the  proceedings,  a  receiver  of 
the  rents  was  appointed,  who  never  secured  possession  or  control  of 
the  property  and  took  no  steps  to  compel  an  attornment  of  the 
tenant  to  him,  it  was  held  not  to  constitute  a  contempt,  for  one  of 
the  assignees,  after  notice  of  the  appointment,  none  of  them  being 
parties  to  the  foreclosure  proceedings,  to  collect  the  rents  and  to 
refuse  to  pay  them  to  the  receiver.*®    Where  the  interference  was 


'•Memphis  &  Charleston  R.  R.  Co. 
V.  Hoechner,  14  U.  S.  C.  C.  A.  469. 
This  was  said  of  an  order  appointing 
a  receiver  of  a  railroad. 

*•/»  re  Acker,  66  Fed.  R.  290. 

"Hull  V.  Thomas,  3  Edw.  Ch.  236. 

The  Vice-Chancellor,   McCoun,  cited 

Osborne    v.     Tenant,     14    Ves.     136 

WYiere  the  defendant  and  his  attorney 

"were  apprised  of  the  granting  of  an 

mjunction  by  being  in  court,  and   it 


was  held  sufficient  notice  to  put  them 
in  contempt],  and  Kimpton  v.  Eve,  2 
Ves.  &  Bea.  348  [where  the  notice 
was  a  letter]. 

wSkip  V.  Harwood,  3  Atk.  564; 
Anonymous,  3  Atk.  567. 

1^  Bowery  Savings  Bank  v.  Rich- 
ards, 3  Hun,  366,  citing  Parker  v. 
Browning,  8  Paige,  388,  390;  and  Sea 
Ins.  Co.  v.  Stebbins,  8  Paige,  565. 
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not  willfully  cctfnmitted,  or  where  the  act  complained  of  was  done 
under  a  mistake  of  law,  the  court,  as  a  rule,  will  impose  a  fine 
sufficient  to  cover  damages  and  costs,  but  will  not  commit.**^ 

Section  218.  The  Rule  Where  the  Appointment  is  Irregular  or 
Erroneous. —  The  effect  of  an  irregular  or  erroneous  appointment 
of  a  receiver  in  respect  of  his  title  and  possession  has  already  been 
considered.^*  But  when  an  irregularity,  informality  or  error  in 
the  appointment  is  set  up  in  defense  of  a  proceeding  to  punish  for 
contempt  of  court  in  resisting  the  receiver's  authority,  or  in  dis- 
regarding the  mandate  of  the  court  in  any  matter  concerning  the 
receivership,  a  question  is  presented  somewhat  different  from  those 
which  arise  in  such  a  case  concerning  the  receiver's  title  or  posses- 
sion. If  the  court  has  jurisdiction  to  appoint  a  receiver,  mere  ir- 
regularity or  error  in  making  the  appointment  is  not  sufficient  to 
render  the  appointment  void  and  to  absolve  the  parties  in  interest 
from  their  legal  duty  to  render  obedience  to  the  orders  of  the  court 
in  respect  thereto.  It  is,  accordingly,  settled  law  that  any  inter- 
ference with  a  receiver,  or  any  disregard  of  the  mandates  of  the 
court  concerning  the  property  subject  to  the  receivership,  is  a  con- 
tempt of  court,  even  though  it  be  shown  that  the  appointment  of 
the  receiver  was  irregular  or  the  order  erroneous.  The  appoint- 
ment cannot  be  attacked  collaterally,  when  the  court  had  jurisdic- 
tion to  act.^  A  dissatisfied  party  must  seek  his  remedy  by  appeal, 
and  not  by  setting  at  defiance  the  authority  of  the  court;  and 
strangers  to  the  suit,  who,  nevertheless,  have  an  interest  in  the 
subject-matter,  may  have  their  relief  by  a  direct  proceeding  looking 
to  the  removal  of  the  receiver  and  the  setting  aside  of  the  orders  in 
reference  to  the  receivership.^ 

This  being  the  law  the  court  will  not,  in  a  proceeding  to  punish 
for  contempt,  review  the  questions  which  were  passed  upon  when 
the  receiver  was  appointed.  It  is  sufficient,  for  the  purpose  of  sucli 
a  proceeding,  that  the  receiver  was  appointed,  and  that  there  is 
an  interference  with  his  possession,  or  a  defiance  in  any  respect 
of  the  authority  of  the  court.^  Accordingly,  if  a  sheriff  has  taken 
goods  under  an  execution,  after  having  been  notified  that  they  were 
in  the  possession  of  a  receiver  of  the  debtor's  property,  the  claim 


20Noe  V.  Gibson,  7  Paige,  513;  Lane 
V.  Sterne,  3  Giff.  (Eng.)  629. 

21  Sections  179,  202. 

22  Section   151. 

23  People    V.    Sturtevant,    9    N.    Y. 
263,  269. 


24  Albany  City  Bank  v.  Schermcr- 
horn,  9  Paige,  372;  Richards  v.  Peo- 
ple, 81  111.  551 ;  Cook  V.  Citizens'  Nat. 
Bank,  73  Ind.  256. 
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that  the  appointment  was  improper  will  not  justify  the  seizure,  and 
the  court  cannot,  in  a  proceeding  to  punish  the  contempt,  be  called 
upon  to  decide  as  to  the  validity  of  the  objection  to  the  order  of 
the  appointment.^ 

Section  219.  The  Title  to  the  Property  Cannot  be  Adjudicated 
in  Contempt  Proceedings —  It  is  also  equally  well  settled  that  in 
a  proceeding  to  punish  for  contempt  of  court,  the  question  of  the 
title  to  the  property  cannot  arise  or  be  adjudicated.  The  court 
will  not,  in  such  a  proceeding,  do  more  than  pass  upon  the  bare 
question  of  contempt.  It  will  not,  directly  or  indirectly,  assume 
to  consider  or  to  decide  to  whom  the  property  belongs,  or  to  decide 
that  the  receiver  has,  or  has  not,  the  right  of  possession  in  and  to 
it."  The  question  is  whether  there  has  been  an  interference,  in 
an  unauthorized  way,  with  an  officer  of  the  court.  Thus  where 
one  interferes  with  the  collection  of  the  rents  of  certain  property 
in  the  hands  of  a  receiver,  claiming  title  thereto  under  a  convey- 
ance from  the  defendant,  the  court  will  not  decide  the  question  of 
title  in  proceedings  to  punish  him  for  contempt.^  And  if  the 
claimant  remove  the  property  out  of  the  jurisdiction  the  court  may 
compel  him  to  pay  the  receiver  the  value  of  such  property.^ 

Section  220.  Contempt  on  the  Part  of  the  Receiver  —  Conflict 
of  Receiverships. —  A  receiver  himself  may  be  guilty  of  contempt 
in  two  ways :  Where  he  refuses  or  neglects  to  comply  with  the 
order  of  the  court  appointing  him,  and  where  there  is  a  conflict 
of  receivers,  and  one  or  two  or  more  receivers  of  the  same  property 
interfere  with  the  possession  of  another  receiver,  or  prevent  or  hin- 
der the  due  discharge  of  duty  by  that  other  receiver  in  respect  of 
the  property  in  dispute.  A  receiver  being  a  mere  officer  of  the 
court  appointing  him,  and  exercising  ministerial  functions  only,  is 
bound  to  obey  every  order  which  the  court  may  make  affecting  the 
disposition  of  the  property  in  his  hands  as  its  receiver,  and  hence 
if  he  neglect  or  refuse  to  comply  therewith,  he  stands  in  no  better 
position  than  any  other  person,  and  may  be  punished  in  the  same 
way.  But  where  an  order  was  made  directing  a  receiver  to  turn 
over  the  property  and  discharging  him  from  further  responsibility 
concerning  it,  and  he  took  steps  to  perfect  an  appeal  to  a  higher 


*  Russell  V.  East  Anglian  Ry.  Co.  3       Baldwin  v.  Hosmer,  loi  Mich.  119,  59 
Mac.  &  G.  104.  N.  W.  R.  432. 

*Tcxt    quoted    and    approved    in  ^  Ex  parte  Hollis,  59  Cal.  405. 

« In  re  Day,  34  Wis.  638. 
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court,  the  court  by  which  he  had  been  appointed,  inasmuch  as  he 
expressly  disclaimed  any  intention  to  disiegard  the  order,  refused 
to  issue  an  attachment.^ 

Again,  where  a  second  receiver  interferes  with  the  possession  of 
a  receiver  in  charge  of  property  under  a  prior  appointment,  he  is 
liable  to  be  punished  for  contempt,  even  though  the  court  appoint- 
ing him  has  acquired  jurisdiction  in  the  matter.^  But  where  the 
second  receiver  is  appointed  by  a  different  court  which  had  juris- 
diction, and  he,  acting  in  good  faith,  takes  into  his  possession  prop- 
erty subject  to  the  other  receivership,  the  court  will  first  determine 
the  question  of  priority  and  direct  as  to  the  transfer  of  the  prop- 
erty, before  it  will  entertain  proceeding^  for  contempt.'^  And 
where  the  dispute  as  to  the  right  of  possession  determines  adversely 
to  the  second  receiver,  and  the  only  object  of  the  contempt  proceed- 
ing is  to  compel  the  payment  of  the  costs,  the  court  will  not,  in 
general,  incline  to  do  more  than  make  an  order  for  their  payment'* 


^  In  re  Colvin,  3  Md.  Ch.  300. 
•<>  Spinning    v.    Ohio    Life    Ins. 
Trust  Co.  2  Disney,  368. 


«i  People  V.   Central  City  Bank,  53 
&      Barb.  412,  35  How.  Pr.  428. 

«aWard  V.   Swift,  6  Hare,  309,  12 
Jur.   173. 
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Section  249.  Rights  of  Receivers  to  Attack  Judgments  Confessed  and  Con- 
veyances Fraudulently  Made  by  Debtor  —  Their  Representative 
Capacity. 

250.  Of  Officers  Having  the  Powers  of  Receivers,  Although   Not  Ap- 

pointed as  Such. 

251.  Death  of  Receiver. 

Section  221.  Of  the  Rights  and  Powers  of  Receivers  Generally. 
—  In  defining  the  powers  of  receivers  it  must  be  considered  whether 
they  are  common-law  or  statutory,  temporary  or  provisional,  or  per- 
manent receivers.^  In  speaking  here  of  their  powers  generally,  pro- 
visional or  temporary  common-law  receivers  will  be  meant,  when 
no  express  reference  to  statutory  or  permanent  receivers  is  made, 
whose  powers  are  defined  in  other  sections.^  It  is  the  former  class 
of  receivers  that  largely  prevails. 

The  principle  underlying  the  question  of  the  powers  of  a  receiver 
is  that  he  is  an  officer  of  the  court,  "  its  hand,*'  as  it  is  metaphori- 
cally put.  The  court  is  the  principal  and  employer ;  the  receiver  is 
the  agent  and  servant.  His  possession  is  the  possession  of  the 
court.  It  follows  logically  that  the  powers  of  a  receiver  emanate 
from  the  court  and  are  expressed  in  its  orders,  to  which  the  re- 
ceiver must  look  for  guidance,  and  render  strict  account  and 
obedience.  But  the  orders  of  the  court  do  not  contain  every  right 
and  all  authority  of  the  receiver;  there  are  implied  and  incidental 
powers  which  he  may  exercise,  and  which  often  create  a  correla- 
tive duty ;  powers  which,  when  exercised  without  express  authority 
of  the  court,  it  will  not  deny,  and  the  result  of  which  it  will  accept 
and  approve.  It  is  more  particularly  of  such  powers  we  wish  now 
to  speak. 

It  may  be  stated  as  the  general  and  prevailing  doctrine  that  a  re- 
ceiver has  only  such  powers  as  are  conferred  by  the  order  of  the 
court,  under  the  general  principles  of  the  law  and  due  course  of 
procedure.*  The  powers  of  a  receiver  have  been  said  to  be  "  in  the 
nature  of  those  of  a  guardian  of  a  ward's  estate;  but  his  relations 
are  all  of  a  fiduciary  character.***  "  The  property  is  held  for  whom- 
soever may  ultimately  establish  title  to  it,  and  the  receiver  has  no 
power  to  make  any  contract  regarding  it  unless  authorized  by  the 
court.***    A  receiver  has  not  authority,  without  previous  direction 


1  See  section  3. 

2  Sections  261  and  264. 

3  Texas  &  Pacific  R.  R.  Co.  v.  Gay, 
86  Tex.  571,  26  S.  W.  R.  599,  25  L.  R. 
A.  52;  Davis  V.  Gray,  16  Wall.  203. 


*  Thompson   v.   Holladay,    15   Oreg. 
34.  14  Pac  R.  725. 
5  Id. 
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of  the  court,  to  incur  any  expense  on  account  of  the  property  in  his 
possession,  not  essential  to  its  preservation  and  use,  as  contemplated 
by  his  appointment.  Due  regard  must  always  be  had,  not  only  to 
the  nature  and  character  of  the  property  in  the  custody  of  the  re- 
ceiver, but  to  the  exigencies  which  may  require  action  to  preserve 
and  save  it.®  The  receiver  not  only  has  power  to  insure  property, 
but  would,  under  some  circumstances,  be  derelict  in  duty  if  he  failed 
to  do  so  without  waiting  for  any  direction  from  the  court.''  That 
a  receiver  pays  for  a  policy  of  insurance  without  a  previous  order  of 
the  court  is  no  concern  of  the  insurance  company,  and  does  not 
affect  the  validity  of  the  policy.® 

The  doctrine  is  sound  and  universally  accepted,  that,  while  a  re- 
ceiver is,  strictly  speaking,  without  power  to  incur  any  expense  or 
pay  out  money  unless  ordered  to  so  do,  yet,  when  he  does  so  to 
protect  and  preserve  the  property,  and  the  action  is  beneficial  to 
the  parties,  it  will  be  approved  by  the  court.®  The  court  may  ratify 
the  action  of  its  receiver,  which  will  be  considered  upon  the  same 
principles  applicable  to  individuals. *°  "A  receiver  derives  his  au- 
thority from  the  act  of  the  court  appointing  him,  and  not  from  the 
act  of  the  parties  at  whose  suggestion  or  by  whose  consent  he  is 
appointed ;  and  the  utmost  of  his  appointment  is  to  put  the  property 
from  that  time  into  his  custody  as  an  officer  of  the  court,  for  the 
benefit  of  the  party  ultimately  proved  to  be  entitled,  but  not  to 
change  the  title  or  even  the  right  of  possession  in  the  property."^^ 
A  receiver  is  regarded  as  the  executive  officer  of  a  court  of  chan- 
cery in  much  the  same  sense  as  a  sheriff  is  of  a  court  of  law.  "A 
receiver  must,  in  the  absence  of  statutory  authority,  derive  his 
powers  largely  from  the  established  principles  of  courts  of  equity, 
and  in  this  respect,  as  well  as  in  his  relations  to  the  court  appoint- 
ing him  and  the  consequent  restriction  upon  his  powers,  a  receiver 
occupies  a  somewhat  different  position  from  that  of  an  executor 
or  administrator.  Strictly,  a  receiver  has  no  right  to  incur  any 
liability  or  in  any  way  hazard  the  funds  in  his  custody  without 
the  consent  of  the  court.  *  *  *  Jt  has  been  held  also  that 
courts  will  not  allow  a  receiver  any  payments  made  to  counsel  for 


•Thompson  v.  Phoenix  Ins.  Co.  136    '      10  Smith  v.   United   States  Express 

U.  S.  287.  Co.    I3S   111.   279;   Tobin   v.    Portland 

Hd.  Flour  Mills  Co.  68  Pac.  R.  749. 

•Id-  11  Union  Nat  Bank  v.  Kansas  City 

•Id.;  Henry  v.  Henry  (Ala.),  15  Bank,  136  U.  S.  223;  Quincy,  Mis- 
So.  R.  916.  Sec  section  243  as  to  souri  &  Pacific  R.  R.  Co.  v.  Hum- 
making  repairs.  phreys,  ^45  U.  S.  82. 
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services  when  the  employment  of  such  counsel  has  not  been  au- 
thorized by  the  court."^^ 

The  authority  of  a  receiver  being  specifically  defined  by  the  court 
in  the  order  of  appointment,  all  other  authority  is  excluded  except 
such  as  may  be  fairly  implied  from  the  expressed  authority.*^  That 
a  receiver  has  implied  powers  which  the  court  will  recognize,  is  to 
be  conceded."  The  supreme  court  of  Georgia  has  said :  "Although 
this  is  the  day  of  receivers,  and  their  dominion  seems  to  be  rapidly 
extending  all  over  the  land,  the  courts,  as  yet,  are  hardly  prepared 
to  sanction  their  being  let  loose  upon  the  general  public,  free  from 
all  restraint  or  responsibility."**^  A  receiver  has  no  power,  without 
the  sanction  of  the  court,  to  make  a  contract,  which,  in  itself,  would 
make  the  property  in  his  possession  responsible  for  its  perform^ 
ance.*^  Strictly  speaking  a  receiver  cannot  incur  any  expense  with- 
out the  court's  authority  first  obtained.  The  liability  of  the  re- 
ceiver otherwise  would  be  a  personal  one.*^ 

The  cautious  and  prudent  receiver  will,  before  incurring  any  ex- 
pense or  paying  out  any  money,  -first  petition  the  court  for  an  order 
and  directions.  But  in  cases  of  necessity,  for  the  protection  and 
preservation  of  the  property,  he  should  not  hesitate  to  do  either 
one  or  both.  It  has  been  said  that  a  receiver  has  power  to  enforce 
a  contract  notwithstanding  its  consideration  was  the  commission  of 
an  act  by  him  which  was  in  violation  of  the  order  of  the  court  and 
a  breach  of  his  official  duty.*®  Where  the  object  of  the  suit  was  to 
have  the  property  sold,  and  a  receiver  was  appointed  in  aid  of  the 
bill,  it  was  held  that  he  could  sell  the  property  without  petitioning 
the  court  for  authority  to  do  so.** 

Receivers  of  federal  courts  derive  their  powers  from  national 
laws.*^  This  was  said  in  denying  the  ccwtitention  that  the  statute  of 
a  state  declaring  that  the  discharge  of  a  receiver  pending  an  action 
against  him  shall  not  operate  to  abate  the  action,  was  applicable  to 


12  Walsh  V.  Raymond,  58  Conn.  251, 
20  Atl.  R.  464,  18  Am.  St.  R.  264. 

^5  Henry  v.  Henry  (Ala.),  15  So. 
R.  916. 

1*  International  &  Great  Northern 
R.  R.  Co.  V.  Hemdon  (Tex.  Civ.) 
App.),  33  S.  W.  R.  377- 

15  Hale-Berry  Co.  v.  Diamond  State 
Iron  Co.  22  S.  E.  R.  217. 

1®  International  &  Great  Northern 
R.  R.  Co.  V.  Hemdon  (Tex.  Civ. 
App.),  33  S.  W.  R.  377;  Pacific  Lum- 
ber Co.  V.  Prescott,  57  Pac  R.  207. 


1^  Meyer  v.  Lexow,  37  N.  Y.  S.  67, 
I  App.  Div.  116;  Tozar  v.  O'Gorman, 
60  Minn.  42,  61  N.  W.  R.  895;  Sagcr 
Mfg.  Co.  V.  Smith,  60  N.  Y.  S.  849, 
45  App.  Div.  358,  7  N.  Y.  Annot  Cas. 

58. 

i^O'Gorman  v.  Sabin,  62  Minn.  46, 
64  N.  W.  R.  84. 

i»  Smith  V.  Burton,  (fj  Vt.  514,  32 
Atl.  R.  467. 

*>Fordycc  v.  Becchcr,  2  Tex.  Civ. 
App.  29,  21  S.  W.  R.  179. 
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a  receiver  appointed  by  a  federal  court.  A  receiver,  it  has  been 
said,  appointed  to  succeed  an  assignee,  is  possessed  of  the  rights  of 
the  latter,""  while  another  court  has  asserted  that  a  receiver  ap- 
pointed to  take  charge  of  a  ward's  estate,  the  guardian  being  re- 
moved, is  not  invested  with  the  powers  of  a  guardian,  but  is  to  act 
under  the  control  of  the  court  until  the  appointment  of  another 
guardian.^  A  receiver  must  obey  the  order  of  the  court.**  He 
cannot  perform  any  of  the  duties  or  exercise  any  of  the  powers  of 
his  office  until  he  gives  bond  as  required  by  the  order  appointing 
him.**  He  may  correct  a  mistake  in  his  report,^  but  he  should 
have  the  previous  authority  of  the  court  before  paying  taxes.^  It 
has  been  said  of  a  receiver  that  "  the  scope  of  his  duties  and  powers 
are  very  much  more  restricted  than  those  of  an  assignee  in  bank- 
ruptcy or  insolvency."^  A  receiver  has  no  right  to  obstruct  a  road, 
even  where  there  had  been  vacating  proceedings,  but  which  were 
defective  for  want  of  notice.*® 

A  receiver  has  fto  power  to  charge  or  create  a  lien  upon  the 
assets  in  his  hands,  unless  under  some  very  exceptional  circum- 
stances.*^ The  authority  of  a  receiver  in  respect  to  contracting 
debts  is  very  restricted.^  Although  a  receiver  should  not  act  be- 
yond his  authority,  yet,  if  it  be  for  the  good  of  the  estate,  his  action 
may  be  approved  by  the  court.*^  As  where  he  paid  taxes  without 
authority,  but  as  the  tax  was  valid  he  was  allowed  credit  therefor.*** 
A  receiver's  powers  are  limited  to  the  authority  expressly  con- 
ferred, of  which  all  persons  dealing  with  him  must  take  notice.'^ 
If  he  enters  into  a  contract  without  authority  it  is  void  for  want  of 
mutuality  and  he  cannot  recover  damages  for  its  breach.**     The 


^Sullivan  v.  Miller,  106  N.  Y.  635. 

22  Temple  v.  Williams,  91  N.  C.  82. 

®  Burroughs  v.  Bunnell,  70  Md.  18, 
16  AtL  R.  447. 

"Woods  V.  Ellis,  8s  Va.  471,  7  S. 
E.  R.  852. 

*How  V.  Jones,  60  Iowa,  70. 

*  Brooks  V.  Town  of  Hartford,  61 
Conn,  112,  23  Atl.  R.  697,  29  Am.  St. 
R.  I7S. 

*'Quincy,  Missouri  &  Pacific  R.  R. 
Co.  V.  Humphreys,  145  U.  S.  82. 

*Fclton  V.  Ackerman,  9  U.  S.  C 
C.  A.  457. 

*  Chicago  Fire  Place  Co.  v.  U.  S. 
Book  Co.  58  111.  App.  293. 


*>Cakc  V.  Woodbury,  3  App.  D.  C. 
60. 

81  People  V.  National  Mut.  Ins.  Co. 
46  N.  Y.  S.  102,  19  App.  Div.  247. 

82Hamacker  v.  Commercial  Bank, 
95  Wis.  359,   70  N.  W.  R.  295. 

^In  re  Punnett  Cycle  Mfg.  Co.  53 
N.  Y.  S.  204,  24  Misc.  R.  310.  The 
powers  of  a  receiver  are  measured  by 
the  order  of  appointment.  Wheat  v. 
Bank  of  Cal.  119  Cal.  4,  50  Pac.  R. 
842;  Tobin  V.  Portland  Flour  Mills 
Co.  41  Oreg.  269,  68  Pac.  R.  749; 
State  Central  Savings  Bank  v.  Fan- 
ning Ball-Bearing  Chain  Co.  92  N.  W. 
R.  712. 

«Id. 
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powers  of  a  receiver  may  be  enlarged  and  extended  on  his  own 
application  as  well  as  on  the  court's  own  motion.^ 

Where  there  are  two  or  more  receivers,  one  of  them  may  make 
a  contract  binding  the  estate.  This  is  particularly  so  where  an 
arrangement  between  the  receivers  is  made  constituting  one  an 
agent.^  A  receiver  cannot  delegate  powers  which  must  be  per- 
formed by  him  in  person.  An  agreement  by  a  receiver  to  turn 
over  to  another  the  control  and  management  of  the  business  in- 
trusted to  his  charge,  is  void.*'  A  receiver  has  no  more  right  to 
commit  an  act  which  amounts  to  a  violation  or  a  breach  of  the  peace 
than  any  other  person,  and  a  court  will  not  permit  its  receiver  to 
do  so.®*  The  admission  of  facts  by  a  receiver  are  as  binding  on 
him  as  admissions  of  individuals.^ 

Where  the  receiver  was  in  possession  of  improved  city  property 
it  was  held  it  was  his  duty  to  make  it  productive,  and  that  the 
power  to  rent  implied  the  necessity  of  reducing  the  rents  when- 
ever business  conditions  or  other  circumstances  required  such  to 
be  done.^  A  receiver  was  authorized  to  borrow  money  to  complete 
a  building  and  to  issue  his  certificate  therefor,  which  was  declared 
should  be  a  first  lien  on  the  property.  Instead  of  issuing  a  certifi- 
cate the  receiver  secured  the  money  by  executing  a  mortgage  on 
the  property.  His  action  was  approved  by  the  court  for  the  reason 
that  the  issuing  of  a  certificate  and  the  giving  of  a  mortgage  created 
a  like  lien  on  the  property.*^  A  contract  existing  between  a  cor- 
poration for  which  a  receiver  was  appointed  and  an  inventor  who 
was  possessed  of  a  secret  process  for  the  manufacture  of  an  article, 
provided  that  the  inventor  should  be  permitted  to  carry  on  the 
process  of  manufacturing  in  private,  and  that  the  secret  was  not 
to  be  disclosed.  The  receiver's  claim  to  be  admitted  to  the  build- 
ing where  the  manufacturing  was  being  done  and  to  become  pos- 
sessed of  the  secret  was  upheld.*^  A  receiver  may  defend  the 
estate  in  his  possession  against  all  claims  which  are  antagonistic 
to  the  rights  of  the  parties  to  the  receivership  proceeding,  so  long 
as  he  does  not  question  any  order  or  decree  of  the  court  concerning^ 
the  distribution   and  payment  of  the   funds   in   his   possession.*' 


*^  State  ex  rel.  v.  New  Orleans,  106 
La.  469,  31  So.  R.  55. 

^Girard  Ins.  Co.  v.  Cooper,  162 
U.  S.  529,  16  Sup.  Ct.  R.  879. 

^  Shadewald  v.  White,  74  Minn. 
208,  yy  N.  W.  R.  42. 

**  Chattanooga  Terminal  Ry.  Co.  v. 
Fountain,  69  Fed.  R.  273. 

•^Bosworth  V.   St  Louis  Terminal 


R.  R.  Asso.  174  U.  S.  182,  19  Sup. 
Ct.  R.  625. 

^Northern  Mut.  Life  Ins.  Co.  v. 
Burr,  60  Neb.  476,  83  N.  W.  R.  464. 

*i  Brown  v.  Schintz,  98  111.  App. 
452. 

*2Wilt  V.  Reed  Electric  Co.  187  P«. 
St.  424,  41  Atl.  R.  317. 

*3  Bosworth  V.   St.  Louis   Terminal 
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Where  there  are  two  or  more  receivers  each  one  has  equal  author- 
ity with  the  other,  and  has  the  right,  in  the  ordinary  conduct  of  the 
business,  to  give  directions  concerning  it.  All  the  receivers  need 
not  be  present  to  participate  in  such  transactions.  If  differences 
arise  between  the  receivers  it  does  not  deprive  either  of  the  au- 
thority to  act.  If  they  become  hostile  to  each  other  the  court  will 
adjust  the  difficulty  and  remove  the  receivers,  or  one  of  them,  if 
necessary.** 

Section  222.  Particularly  of  the  Rights  and  Powers  of  Tem- 
porary, Permanent  and  Ancillary  Receivers In  a  previous  sec- 
tion the  several  kinds  of  receivers  have  been  named  and  defined.^* 
We  wish  here  to  speak  specially  of  the  rights  and  powers  of  tempo- 
rary, permanent  and  ancillary  receivers  for  the  purpose  of  distin- 
guishing between  them. 

Receivers  appointed  pendente  lite  are  merely  temporary  officers 
of  the  court,  and  are  properly  termed  temporary  receivers.  They 
do  not  possess  the  full  powers  of  permanent  receivers,  unless  speci- 
ally conferred  on  them.*^  Their  powers  are  restricted  to  the  care 
and  preservation  of  the  estate  committed  to  their  charge,  and  their 
authority  is  such  only  as  is  expressly  or  impliedly  Contained  in  the 
order  of  the  court.  A  temporary  receiver  is  not  invested  by  his 
appointment  with  the  title  to  the  property.*^  His  right  is  one  of 
possession  only.*®  He  has  power  to  receive  the  debts,  demands  and 
other  property  of  the  debtor,  to  preserv^e  the  same,  and,  in  proper 
cases,  to  sell  or  dispose  of  the  property  as  directed  by  the  court."*** 
When  the  acts  of  a  temporary  receiver  are  duly  sanctioned  by  the 
court  they  are  the  acts  of  the  court,  but  otherwise  they  have  no 
greater  effect  than  the  acts  of  any  unauthorized  officer  or  agent.'^ 

The  appointment  of  a  permanent  receiver  being  particularly  to 
enforce  the  final  decree  in  the  litigation,  his  rights  and  powers  are 
more  readily  defined  and  understood  than  those  devolving  on  tem- 


R.  R.  Asso.  174  U.  S.  182,  19  Sup. 

Ct  R.  625,  modifying  decision  of  the 
Circuit  Court  of  Appeals,  80  Fed.  R. 
^.  26  C  C.  A.  279. 

**  Shirk  V.  Brookfield,  79  N.  Y.  S; 
225,  77  App.  Div.  295. 

*  Section  3. 

^  Decker  v.  Gardner,  124  N.  Y.  334. 

*^  Section  225. 

**Feltcr  V.  Maddock,  32  N.  Y.  S. 
292;  Buckley  v.  Harrison,  31  N.  Y.  S. 

18 


999;  Doolin  V.  Mayor  of  New  York, 
23  N.  Y.  S.  888. 

*^Id. ;  Wulff  V.  Superior  Court,  no 
Cal.  215,  42  Pac.  R.  638 ;  Forsaith  Ma- 
chine Co.  V.  Hope  Mills  Lumber  Co. 
109  N.  C  576,  13  S.  E.  R.  869.  In 
Brush  V.  Jay,  113  N.  Y.  483,  an  order 
directing  a  temporary  receiver  to  sell 
property  was  declared  to  be  error. 

^  Negus  V.  City  of  Brooklyn,  62 
How.  Pr.  291. 
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porary  receivers.  Permanent  receivers  also  derive  their  rights  and 
powers  from  the  court,  through  its  final  decree.  UnHke  temporary 
receivers  they  become  invested  with  the  title  to  the  property,^*  and 
have  authority  to  do  all  things  necessary  to  accomplish  the  purpose 
of  their  appointment.  But  they  and  their  acts  are  at  all  times  sub- 
ject to  the  control  and  approval  of  the  courts  whose  officers  they 
are.  Their  powers  are  recognized  as  being  greater  than  those  of 
temporary  receivers.*^ 

The  powers  of  an  ancillary  receiver,  also  called  an  auxiliary  re- 
ceiver,*^ have  thus  been  defined :  "  In  general  an  auxiliary  receiver 
is  merely  a  custodian  of  the  property  within  the  state  where  he  is 
appointed,  for  the  purpose  of  preserving  the  assets  belonging  to 
the  party  or  corporation  proceeded  against  within  the  state,  in  or- 
der that  creditors  may  reach  them  without  being  compelled  to  go 
to  a  foreign  jurisdiction  to  prove  their  claims.  Therefore,  as  a 
general  rule,  the  person  so  appointed  is  a  mere  common-law  re- 
ceiver to  protect  the  property,  and  has  only  the  powers  conferred 
by  the  order  appointing  him.  *  *  *  \Ve  think  the  powers  of 
such  a  receiver  are  closely  analogous  to  a  temporary  receiver  in  an 
ordinary  judgment  creditor's  bill."**  This  is  a  clear  and  correct 
statement  of  thfe  general  rights  and  powers  of  ancillary  or, auxiliary 
receivers. 

Section  22^,  How  Far  the  Receiver's  Rights  and  Powers  are 
Conferred  by  the  Order  of  His  Appointment — It  may  be  said,  in 
a  general  way,  that  a  receiver  has  no  powers  except  such  as  are 
conferred  upon  him  by  the  order  by  which  he  is  appointed,  and  by 
the  practice  and  usage  of  the  court.^  He  is  merely  an  officer  of 
the  court;  his  appointment  determines  no  right,  and  in  no  way 
affects  the  title  to  the  property;  his  holding  is  the  holding  of  the 
court ;  and  he  has  no  right  to  ask  for  a  revision  of  the  order  remov- 
ing him,  any  more  than  a  stranger  to  the  cause.*^  He  is  but  a 
minister,  and,  therefore,  has  not  the  discretionary  power  of  a  per- 
son acting  in  a  fiduciary  character;  nor  can  he  do  any  single  act 
likely  to  seriously  diminish  the  fund  without  special  leave  of  the 
cburt.*^^  In  theory  the  court  itself  has  the  care  of  the  property-  in 
his  hands,  for  the  benefit  of  the  party  or  parties  ultimately  entitled 


^^  See  section  173. 

52  Decker  v.  Gardner,  124  N.  Y.  334, 
II  L.  R.  A.  480. 

53  See  section  3. 

M  Buckley  v.  Harrison,  31  N.  Y.  S. 
999. 


55  Grant  v.  Davenport,  18  Iowa,  179 ; 
Verplanck  v.  Mercantile  Ins.  Co.  2 
Paige,  452 ;  In  re  Colvin,  3  Md.  Gi. 
278. 

5«/«  re  Colvin,  supra, 

57  Hooper  v.  Winston,  24  111.  353. 
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to  it"  He  is  not,  however,  merely  the  assignee  of  him  whose 
property  is  placed  in  his  care,*^  but  he  may  exercise  such  powers, 
in  dealing  with  the  property,  as  belong  to  a  receiver  according  to 
the  practice  of  the  court  of  chancery,  and  in  addition  thereto  such 
special  powers  as  are  particularly  conferred  upon  him  by  the  order 
of  his  appointment 

Section  224.  How  Far  the  Receiver's  Personal  Rights  are  Af- 
fected by  the  Appointment  —  Arrest The  fact  that  a  receiver 

is  an  officer  of  the  court  does  not  entitle  him  to  any  privrileges 
above  other  suitors;  in  seeking  relief  he  must  use  the  same  pro- 
ceedings that  other  suitors  are  required  to  use.*®  Accordingly,  in 
an  action  brought  by  a  creditor  of  a  corporation  against  a  receiver 
thereof,  in  his  official  capacity,  no  personal  judgment  can  be  ren- 
dered against  him;  the  judgment  must  be  entered  against  him  as 
receiver,  and  must  be  made  payable  out  of  the  funds  held  by  him 
in  that  capacity.'^  A  receiver,  when  ordered  to  dispose  of  the  fund 
in  his  hands,  or  any  part  thereof,  as  where  he  is  directed  to  return 
money  collected  by  him,  cannot  offset  a  personal  claim  which  he 
may  have  against  the  person  to  whom  he  is  ordered  to  pay  it.  In 
a  case  involving  this  question  it  was  said :  "  If  the  mere  agent  or 
instrument  of  the  court  can  be  permitted,  after  receiving  funds  un- 
der its  order,  to  set  up  claims  to  them  wholly  foreign  to  the  object 
of  his  appointment,  the  position  of  a  receiver  is  perverted  into  that 
of  a  speculator  in  funds,  constructively,  at  least,  in  court,  and  their 
destiny  becomes  as  uncertain  after  they  enter  the  precincts  of  the 
court  as  before.  The  court  will  not  thus  permit  itself  to  be  made  a 
quasi  suitor."^ 

In  Ireland  a  receiver  is  exempt  from  arrest,  upon  civil  process, 
while  in  attendance  upon  the  court  in  his  official  capacity ;  so  when 
a  receiver  was  arrested  for  debt,  while  attending  a  motion  affecting 
his  receivership,  he  was  discharged  upon  the  ground  that  he  was 
privileged  from  arrest.*®  To  arrest  a  receiver  for  an  alleged  viola- 
tion of  an  ordinance  prohibiting  that  which  was  declared  to  be  a 
nuisance,  has  been  adjudged  to  be  contempt  of  the  court.** 


"Devcndorf  v.  Dickinson,  21  How. 

Pr.  275»  276. 

**King  V.  Cutts,  24  Wis.  627. 

•^Receivers  of  State  Bank  v.  Na- 
tional Bank  of  Plainfield,  34  N.  J.  Eq. 
450,  458;  Barker  v.  Beeber,  5  Atl.  R. 
1  (Sup.  Ct  Pa.  1886). 

•^WoodruflF  V.  Jewett,  37  Hun,  205, 
208  (1885). 


®  Johnson  v.  Guntcr,  6  Bush,  534, 
536. 

•^Brabazon  v,  Teynham,  2  Ir.  Qi. 
(N.  S.)  563. 

<^  United  States  v.  Murphy,  44  Fed. 
R.  39.  We  quote  from  this  case  as 
follows :  "  It  is  undoubtedly  true  that 
the  position  of  a  receiver  of  a  federal 
court  does  not  afford  such  officer  im- 
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Section  225,  Statutory  Receivers  —  Their  Rights  and  Powers. — 
In  very  many,  if  not  all,  of  the  states  there  are  statutes  providing 
for  the  appointment  of  receivers  for  particular  purposes,  as  for 
winding  up  corporations,  in  supplementary  proceedings  and  the 
like,  and  their  rights,  duties  and  powers  are,  by  such  statutes, 
marked  out  with  more  or  less  precision.  In  such  cases  the  officers 
whose  authority  is  so  created  and  specified  have  been  said  to  more 
nearly  resemble  statutory  assignees  than  receivers  of  the  court  of 
chancery  -^  but  in  another  jurisdiction  it  has  been  asserted  that  the 
ixjwers  and  functions  of  statutory  receivers  "  arc  far  more  exten- 
sive than  those  of  an  assignee  in  a  voluntary  assignment;"  that 
he  represents  the  interests  of  both  debtor  and  creditors,  and  is  a 
trustee  for  all  parties." 


munity  from  arrest  for  a  violation  of 
the  ordinary  criminal  statutes  of  a 
state.  But  the  question  here  is 
whether  the  court  that  has,  in  an  ac- 
tion over  which  its  jurisdiction  is  un- 
questioned and  beyond  question,  taken 
into  its  possession  the  property  in- 
volved in  it  and  appointed  a  receiver 
to  manage  and  operate  the  property 
for  the  benefit  of  the  parties  in  in- 
terest, will  permit  its  officer,  who  is 
but  the  hand  of  the  court,  to  be  .ir- 
rested  or  otherwise  interfered  with  in 
the  discharge  of  his  duties  under  the 
order  of  the  court.  »  »  *  Because 
the  receiver  of  a  court  would  not  be 
exempt  from  arrest  for  murder  or 
grand  larceny  or  any  other  crime 
committed  outside  and  independent  of 
his  duties  as  such  officer,  it  by  no 
means  follows  that  immunity  from  ar- 
rest will  not  extend  to  him  for  acts 
(lone  in  discharge  of  the  duties  im- 
posed upon  him  by  the  order  of  the 
court  having  jurisdiction  in  the  prem- 
ises. If  the  receiver  can  be  arrested 
and  imprisoned  for  doing  the  very 
thing  the  court  appoints  him  to  do  — 
in  this  instance,  for  operating  the 
motor  road  in  precisely  the  same  way 
it  was  being  operated  at  the  time  of 
the  commencement  of  the  action  in 
wbich  he  was  appointed,   and   in  pre- 


cisely the  same  way  in  which  the  road 
has  been  operated  ever  since  its  con- 
struction—it is  manifest  that  the 
power  of  the  court  to  ^>point  a  re- 
ceiver to  take  possession  of  tlie  prop' 
erty,  and  manage  and  operate  it  for 
the  benefit  of  the  parties  in  interest, 
would  be  a  power  in  many  cases  t>ar- 
ren  of  results.  The  consent  of  the 
receiver  is  always  subject  to  the  con- 
trol of  the  court  appointing  him,  and 
in  any  case,  where  the  receiver,  in 
the  exercise  of  the  powers  conferred 
upon  him,  interferes  with  the  rights 
of  any  third  person,  it  is  presumed 
that  an  appropriate  application  to  the 
court  having  control  of  him  will  rem- 
edy the  wrong;  or  the  aggrieved 
party  may  have  recourse  to  any  ap- 
propriate civil  action  against  him,  by 
virtue  of  section  3  of  the  act  of  March 
3,  188?.  But  in  my  opinion  no  indi- 
vidual can  be  permitted  to  cause  the 
arrest  or  imprisonment  of  a  receiver 
for  doing  what  the  court,  having  juris- 
diction in  the  premises  and  in  the  ex- 
ercise of  a  power  which,  it  seems  to 
me.  cannot  be  doubted,  orders  him  to 
do." 

« Attorney-General  v.  Life  &  Rre 
Ins,  Co,  4  Paige,  224. 

••  Powers  V.  Hamilton  Paper  Co.  60 
Wis.  23,  18  N.  W.  R.  20.    Held,  that 
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In  New  Jersey  it  has  been  decided  that  such  officers  derive  their 
powers  wholly  from  the  statute,  but  the  powers  need  not  be  ex- 
pressly given,  it  being  sufficient  if  they  may  be  fairly  inferred  from 
the  general  scope  of  the  statute ;  and,  consequently,  that  although 
the  power  to  administer  an  oath  is  not  expressly  given  to  them,  yet, 
if  they  are  to  hear  and  decide  upon  claims  presented  to  them 
against  a  corporation,  an  implied  power  is  thereby  given  them  to 
administer  oaths  to  witnesses  examined  on  the  hearing.*'^  It  has 
also  been  held  in  the  same  state  that  receivers  appointed  under  a 
statute  have  a  discretion  in  the  management  of  the  trust  property, 
for  the  due  exercise  of  which  they  are  responsible  to  the  court  ap- 
pointing them,  and  in  the  exercise  of  which  they  are  under  its 
control.*^  Unlike  common-law  receivers,  whose  powers  are  given 
by  the  order  of  appointment,  statutory  receivers,  being  those  author- 
ized by  statute  in  cases  where  a  court  of  equity  has  not  inherent 
power  to  appoint  receivers,  derive  their  powers  from  the  statutes 
in  pursuance  of  which  they  are  appointed.^  Not  only  must  the  stat- 
ute be  strictly  followed  in  appointing  the  receiver,^^  but  also  in  the 
exercise  by  the  receiver  of  his  powers. 

A  statutory  receiver  of  a  railroad,  whose  duties  and  powers  are 
restricted  to  receiving  the  "  rents,  issues,  profits  and  dividends  *'  of 
the  road,  cannot  lease  it.''^  It  may  be  stated  as  being  well  estab- 
lished that  a  statutory  receiver  can  exercise  only  such  powers  as  the 
statutes  give.  The  order  of  the  court  cannot  be  broader  than  the 
statute.'*  The  powers  of  a  court  of  chancery  and  the  receivers 
appointed  by  it  over  insolvent  railroads,  are  those  expressly  con- 
ferred by  legislation  and  those  necessary  to  the  exercise  of  the 
powers  expressly  conferred.'^' 

A  receiver  appointed  in  proceedings  commenced  under  the 
Momion  congressional  act  of  1887  was  adjudged  to  represent  both 
the  government  and  the  church  corporation.*^* 


such  receiver  could  maintain  an  ac- 
tion to  recover  property  fraudulently 
conveyed  by  the  insolvent. 

•^Runyon  v.  Farmers',  etc.,  Bank,  4 
N.  J.  Eq.  480. 

*  Knott  V.  Receivers,  etc.   4  N.  J. 

Eq-  423. 

^\n  re  Warren  E.  Smith  Co.  S'' 
N.  Y.  S.  877,  31  App.  Div.  39;  Nason 
Mfg.  Co.  v.  Garden,  65  N.  Y.  S.  I47f 
52  App.  Div.  363.    Sec  section  3. 

^See  section  49. 

^  State  of  Tennessee  v.   McMinn- 


ville  &  Manchester  R.  R.  Co.  6  Lea, 

369. 

■^Republic  Life  Ins.  Co.  v.  Swigert, 
135  in.  ISO,  25  N.  E.  R.  680,  12  L.  R. 
A.  328;  Thompson  v.  Greeley,  107  Mo. 
577,  17  S.  W.  R.  962;  Vanderbilt  v. 
Central  R.  R.  of  New  Jersey,  43  N.  J. 
Eq.  669;  Levey  v.  Bull,  47  Hun,  350. 

78  Vanderbilt  v.  Central  R.  R.  of 
New  Jersey,  43  N.  J.  Eq.  669. 

"^^  United  States  v.  Church  of  Jesus 
Christ,  5  Utah,  538,  18  Pac.  R.  35. 
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Section  226.  The  Receiver  Holds  the  Property  for  the  Benefit 
of  all  Parties  Until  After  the  Decree. —  Though  a  receiver  may  be 
and  generally  is  appointed  upon  the  application  of  but  one  of  the 
parties  interested  in  the  property  which  he  is  to  preserve,  his  hold- 
ing is  not  merely  for  the  benefit  of  such  party  or  of  any  other 
party;  it  is  the  holding  of  the  court  for  the  equal  benefit  of  all 
persons  who  may  be  finally  adjudged  by  the  court  to  have  rights  in 
it.^^  Where,  however,  the  rights  of  the  parties  are  established  he 
is  considered  as  holding  for  the  benefit  of  the  party  entitled  to  the 
property.'*  Upon  a  decree  for  the  plaintiff,  the  receiver's  duties, 
as  such,  are  at  an  end,  and  he  holds  merely  as  his  trustee.  To 
entitle  the  plaintiff  to  the  property,  he  should  make  a  demand  with 
a  certified  copy  of  the  decree  with  his  receipt  on  it,"  In  Rhode 
Island  the  court  has  decided  that  a  receiver  of  a  bank  appointed 
under  the  Revised  Statutes,  chap.  146,  represents  both  the  bank 
and  its  creditors,  and  that  he  can  look  behind  its  acts  in  the  as- 
sertion of  the  rights  of  the  creditors," 

Section  227.  The  Rights  of  a  Receiver  in  Taking  Possession 
of  the  Property  for  Which  He  is  Appointed, —  The  power  of  a  re- 
ceiver to  "  take  "  property  implies  a  correlative  duty  on  the  part 
of  any  one  having  it  in  possession  to  deliver  it  to  him,  and  such 
holder  violates  the  law  in  resisting  the  exercise  of  the  lawful  au- 
thority of  the  receiver.  In  such  case  the  receiver  may  call  upon 
the  sheriff  and  his  deputies  to  aid  in  enforcing  his  authority,™ 
Where,  prior  to  the  appointment  of  the  receiver,  the  defendant,  a 
corporation,  had  sold  its  property  including  its  boc^,  which  had 
been  delivered  to  the  purchaser,  it  was  held  that  the  receiver  could 
not  take  the  bocks  on  summary  order.** 

If  a  defendant  is  ordered  by  the  court  to  pay  over  money  to  the 
receiver  he  must  obey  the  order  until  he  can  have  it  reviewed  by 
appeal  or  writ  of  error.*'  Where  a  draft  may  be  payable  in  bills  of 
the  bank  to  a  bank  itself,  it  is  also  so  payable  to  the  receiver  of  the 
bank.»» 


»>  First  Nat.  Bank  v,  E.  T.  Barnum 
Wire  &  Iron  Works,  a?  N.  W.  H. 
657.  661  (Mich.  1886),  s8  Mich.  315 
(1885)  ;  Delaney  v.  Mansfield,  I  Hog. 

"  In  re  Colvin,  3  Md.  Ch.  278. 
"Very  v.   Watkins,  23   How.    (U. 
S.)  469. 
"Hayes  v.  Kenyon,  7  R.  1.  136. 


TO  State  V.  Rivers,  66  Iowa,  653,  656. 
In  Iowa  one  who  resists  the  receiver 
by  refusing  possession,  may,  by  virtue 
of  a  statute,  be  indicted. 

«>01instead  v.  Rochester  &  Pitts- 
burg R.  R,  Co.  46  Hun.  553. 

81  Lutt  V.  Grimont,  17  Bradw.  308. 

B2  Moise  V.  Chapman,  24  Ga.  249. 
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Where  a  judgment  in  favor  of  the  plaintiff  is  set  aside  and  an 
order  of  restitution  is  allowed,  it  is  no  objection  to  the  order  that 
restitution  is  directed  to  be  made  to  a  receiver  of  the  defendant, 
nor  does  the  pendency  of  other  actions  in  the  circuit  court  of  the 
United  States  by  the  receiver  to  recover  the  same  money  preclude 
the  defendant  from  making  the  motion.  Whether  such  a  motion 
should  be  granted  notwithstanding  the  pendency  of  such  suits  is 
discretionary  with  the  court.®®  Even  the  specific  description  of 
property  in  the  order  does  not  authorize  the  receiver  to  take  it 
from  the  possession  of  a  stranger  to  the  action  claiming  to  be  a 
purchaser  in  good  faith.®*  A  receiver  appointed  of  one  railroad 
company  is  without  power  to  take  charge  of  another  company's 
line  operated  in  the  same  system.** 

Section  228.  The  Powers  and  Rights  of  Receivers  in  Other 
States  and  Jurisdictions  —  Effect  of  Appointment  on  Property  in 
such  States  and  Jurisdictions  —  Rights  of  Creditors  of  Other 
States. — •  A  most  important  branch  of  the  law  of  receiverships  is  the 
authority  of  receivers  in  states  and  jurisdictions  other  than  those 
where  the  appointment  is  made,  and  the  effect  of  the  appointment 
upon  property  of  the  defendant  therein.  The  fundamental  prin- 
ciple attending  the  subject  of  this  section  is  that  the  orders  and 
judgments  of  a  court  have  no  extraterritorial  force,  other  than  that 
given  them  by  the  national  constitution  and  federal  statutes,  which 
is  insufficient  to  affect  property  in  or  extend  the  powers  of  receivers 
to  the  jurisdiction  of  other  states.  The  effect  of  the  appointment 
of  a  receiver  upon  the  property  of  the  defendant  in  another  state 
and  the  power  and  rights  of  the  receiver  there  are  founded  solely 
on  the  principle  of  comity,  which  is  a  rule  of  courtesy  and  favor 
recognized  and  enforced  between  the  courts  of  the  several  states, 
but  which  is  never  extended  or  enforced  to  embarrassment  or  loss 
to  local  creditors.®*  The  topic  may  be  elucidated  and  illustrated 
by  presenting  some  of  the  adjudications  concerning  it.^ 

A  receiver  appointed  in  Illinois  petitioned  a  court  in  Minnesota 
to  set  aside  a  judgment  rendered  by  it,  which  was  denied  on  the 
principle  that  the  authority  of  the  receiver  did  not  extend  beyond 
the  limits  of  the  state  in  which  he  was  appointed.®®    "  Strictly,"  said 

®  Market  Nat.  Bank  v.  Pacific  Nat.  ®®  See  note  89,  following. 

Bank,  102  N.  Y.  464,  467  ( 1886) .  ^  See    further    as    to    this    subject 

^Havemeycr  v.  Superior  Court,  84  chapter   20,   concerning   suits   by   re- 

Cal.  327.  ceiver,  section  552. 

®Hook  V.  Bosworth,  12  U.  S.  C.  C.  ^scomstock     v.     Frederickson,     51 

A.  208,  64  Fed.  R.  443.  Minn.  350,  53  N.  W.  R.  713. 
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the  court,  "  the  statutory  power  of  a  foreign  assignee  or  receiver 
cannot  ex  propria  vigore  be  recc^^n'^ed  as  having  any  force  or  effect 
here ;  but,  by  the  comity  existing  between  the  states,  which  is  recog- 
nized as  a  part  of  the  common  law,  effect  may  be  given  to  titles  and 
powers  derived  from  the  laws  of  another  state  or  country,  by  the 
courts  of  this  state,  where  this  can  be  done  without  contravening 
the  laws  or  policy  of  this  state,  or  interfering  with  the  rights  of  cred- 
itors pursuing  thetr  remedies  under  our  laws.  *  *  •  This  appli- 
cation of  the  rule  is  sustained  by  the  later  and  better  decisions  and 
by  sound  reason."  This  is  a  clear  and  correct  statement  of  the  pre- 
vailing doctrine,  and  is  applicable  to  both  common-law  as  well  as 
to  statutory  receivers. 

In  Wisconsin  it  has  been  adjudged  that  the  court  of  another  state 
could  not  transfer  to  its  receiver  any  property  outside  of  its  terri- 
torial jurisdiction;  and  that  a  receiver  appointed  in  Illinois  "ac- 
quired absolutely  no  right  or  interest  in  any  property  "  owned  by 
the  defendant  in  Wisconsin.^  In  a  later  Wisconsin  case  there  was 
in  question  the  effect  which  would  be  given  there  of  a  proceeding  in 
a  New  York  court,  in  which  the  defendant  corporation  was  dis- 
solved, its  creditors  enjoined  from  suing  it,  and  the  title  to  all  its 
property,  effects  and  credits  was  vested  in  the  receiver  therein  ap- 
pointed. It  was  declared  that  the  New  York  proceedings  would  he 
given  full  force  and  effect  in  Wisconsin,  because  of  the  principle 
of  comity,  as  against  a  creditor  residing  in  New  York  suing  the  cor- 
poration in  Wisconsin  and  garnishing  its  creditors  there.***  It  was 
said  there  was  nothing  in  the  proceeding  or  in  the  statutes  of  New 
York  authorizing  it  "  in  conflict  with  or  in  connection  with  the  laws 
or  public  policy  of  this  state  as  declared  by  its  statutes  and  the  de- 
cision of  its  courts,  nor  does  the  present  proceeding  interfere  or 
tend  to  interfere,  or  to  prejudice  the  rights  of  any  citizen  of  this 
state.  *  *  *  The  case  is,  therefore,  free  from  all  objectitms 
which,  by  the  general  current  of  authority,  might  prevent  or  in- 


*  FiKiins  v.  NLtnnemacher,  8i  Wis. 
95,  ji  N.  W.  R.  79.  In  speaking  of 
"  judicial  comity,"  the  court  said : 
"  This  phrase  may  mean  little  or 
much.  It  is  as  vagn^e  tn  meaning  as 
it  is  pleasing  in  sound.  The  plaintiff 
is  an  officer  of  an  Illinois  court  — a 
sort  of  a  sheriff,  with  enlarged  powers 
—  armed  with  an  equitable  execution; 
the  executive  arm  of  the  court  in  Illi- 
nois, which  is  to  be  extended  in  Wis- 
consin   to    grasp    property   here    and 


transfer  it  to  Illinois,  and  there  ac- 
count for  it.  Does  judicial  comity  re- 
quire that  tlie  Wisconsin  courts 
should  lend  their  active  aid  to  such 
a  proceeding?  If  so,  then  why  should 
not  the  right  to  levy  an  execution 
within  this  state  be  extended  to  an 
Illinois  sheriff  by  judicial  comity? 
♦  *  *  Judicial  comity  goes  to  no 
such  length." 
BOGilman  v.  Ketcharo,  84  Wis.  6a 
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duce  the  courts  of  Wisconsin  to  refrain  from  giving,  in  a  spirit  of 
judicial  interstate  comity,  the  same  force  and  effect  here  to  the 
proceedings  in  the  supreme  court  of  the  state  of  New  York  in  ques- 
tion as  would  be  accorded  to.  them  there.  There  are  many  cogent 
reas<His,  in  our  judgment,  why  we  should  accord  to  them  such  effect 
upon  principles  of  comity.  ♦  ♦  ♦  The  tendency  of  recent  ad- 
judications is  in  favor  of  a  liberal  extension  of  interstate  comity, 
and  against  a  narrow  and  provincial  policy,  which  would  deny 
proper  effect  to  judicial  proceedings  in  sister  states  under  their 
statutes,  and  rights  claimed  by  them,  simply  because,  technically, 
they  are  foreign." 

The  federal  court  has  had  occasion  to  consider  the  right  of  a  resi- 
dent of  the  state  where  the  receiver  was  appointed  to  go  to  another 
state  and  there  subject  property  of  the  defendant  to  the  payment 
of  nis  claim.  This  was  said :  "An  order  appointing  a  receiver  of 
realty  has  no  extraterritorial  force,  and  cannot  affect  the  title  to 
real  property  which  is  located  beyond  the  jurisdiction  of  the  court 
by  which  the  order  was  made.**  Such  orders,  therefore,  only  oper- 
ate in  personam  and  upon  those  persons  who  are  so  related  to  the 
court,  either  as  parties  to  the  litigation,  or  by  virtue  of  residence 
and  citizenship,  that  they  are  bound  to  yield  obedience  to  its  or- 
ders."^ It  was  said  further  that  the  doctrine  that  the  courts  of 
one  state  have  authority  over  their  own  citizens  to  restrain  them 
from  prosecuting  suits  by  attachment  in  a  foreign  jurisdiction 
against  other  citizens  of  the  home  state,  in  order  to  defeat  local 
insolvent  or  exemption  laws,  does  not  extend  so  as  to  authorize  the 
maintenance  of  a  suit  by  a  receiver  to  prevent  litigation  affecting 
the  property  of  the  receivership  in  another  state ;  unless  the  parties 
proceeding  against  such  property  were  parties  to  the  litigation  in 
which  the  receiver  was  appointed  or  in  privity  with  such  parties, 
or  was  otherwise  subject  to  the  jurisdiction  of  the  court  by  virtue 
of  his  residence  or  citizenship;  and  that  the  rule  then  extended 
only  to  personal  property. 

Similar  to  the  preceding  case  is  one  decided  by  the  supreme  court 
of  Illinois."  A  receiver  was  appointed  in  that  state,  the  defendant 
having  property  in  the  District  of  Columbia,  which  was  attached  by 
the  Meriden  Britannia  Company  of  Connecticut,  the  agent  and  rep- 
resentative of  the  company  in  Illinois  making  the  affidavit  and 
causing  the  suit  to  be  instituted.     The  receiver  commenced  pro- 

»*  Booth  V.  Clark,  17  How.  322.  w  Sercomb  v.  Catlin,  128  111.  556,  21 

^  Schtndelholz  v.   CuUom,  55   Fed.       N.  E.  R.  606,  15  Am.  St.  R.  147. 
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ceedings  against  the  agent  in  Illinois  to  punish  him  for  instituting 
the  attachment  suit  and  refusing  to  dismiss  it,  the  supreme  court 
sustaining  the  contempt  proceedings.  The  court  recog^nized  the 
rule  that  the  powers  of  a  receiver  are  co-extensive  only  with  the 
jurisdiction  of  the  appointing  court,  and  that  he  has  no  extraterri- 
torial authority  for  official  action.  **  But,"  said  the  court,  "  a  re- 
ceiver appointed  in  one  state  may,  by  comity,  be  permitted  to 
recover  the  possession  of  property  in  another  state,  provided  no 
citizen  or  suitor  of  the  latter  state  is  thereby  prejudiced  or  injured. 

*  *  *  It  is  true  that  the  property  attached  is  beyond  the  juris- 
diction of  the  courts  of  this  state,  but  the  appellant,  who  caused  it 
to  be  attached,  is  in  this  state  and  within  the  jurisdiction  of  its 
courts.  If  the  superior  court  had  no  power  to  reach  the  goods  in 
Newton's  hands  it  had  the  power  to  reach  appellant,  who  sought  to 
prevent  its  receiver  from  getting  possession  of  the  goods.  It 
makes  no  difference  that  the  property  was  in  a  foreign  jurisdiction/' 

But  the  same  court  has  declared  that  the  suit  of  a  citizen  of  the 
state  in  which  the  receiver  was  appointed,  instituted  in  another 
state  to  subject  property  of  the  debtor  there  to  the  payment  of 
his  claim,  would  not  be  enjoined  nor  the  suitor  punished  for  con- 
tempt, unless  he  had  knowledge  of  the  receivership  proceedings.^ 

The  supreme  court  of  Pennsylvania,  through  Chief  Justice  Ag- 
new,  has  thus  announced  its  views  upon  the  right  of  a  resident  of 
the  state  where  the  receiver  was  appointed  to  subject  property  of 
the  debtor  located  in  another  state  to  the  payment  of  his  claim: 
"As  to  these  plaintiffs,  who  were  citizens  of  Virginia,  the  appoint- 
ment of  a  receiver  was  not  extraterritorial.  Then  certainly  they 
have  no  right  after  the  appointment  of  a  receiver  by  a  court  of 
their  own  state,  binding  on  them  there,  to  attempt  to  avoid  its 
effect  by  escaping  from  its  jurisdiction  and  coming  here  to  ask  us 
to  infringe  the  comity  we  owe  to  the  acts  of  their  own  courts 
within  their  jurisdiction.  Instead  of  comity  this  would  be  un- 
friendliness, for  thev  ask  us  to  aid  them  in  a  violation  of  their 
own  law.  Our  own  citizens  would  be  protected  against  the  extra- 
territorial act  in  a  proper  case,  because  they  are  not  bound  by  it, 
and  our  assistance  given  to  the  extraterritorial  act,  resting  only  in 
comity,  would  not  be  given  at  the  expense  of  injustice  to  them. 
The  case  does  not  fall  within  the  first  clause,  second  section,  of 
the  fourth  article  of  the  constitution  of  the  United  States,  that 

*  the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and 

w  Holbrook  v.  Ford,  153  VX  683,  39    N.  E.  R.  1091,  affirmingr     50  111.  App. 
547,  27  L.  R.  A.  324. 
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immunities  of  citizens  of  the  several  states.'  As  to  a  citizen  of  Vir- 
ginia the  appointment  of  a  receiver  in  Virginia,  binding  on  him 
there,  is  not  set  aside  by  this  clause  of  the  constitution.  The 
equitable  transfer  of  the  debt  there  is  binding  on  him  here."*^ 

A  receiver  appointed  in  Pennsylvania  was  permitted  to  assert  " 
title  to  chattels  in  New  Jersey,  it  being  said  by  the  court  of  the  lat- 
ter state  that  the  order  appointing  the  receiver  vested  in  him  all 
rights  of  the  partnership,  which  would  be  recognized  as  there  were 
no  creditors  of  the  firm  in  that  state.^  The  question  as  to  the 
effect  of  an  order  appointing  a  receiver  upon  property  out  of  the 
court's  jurisdiction,  and  the  power  of  a  receiver  thereover,  has  been 
elaborately  discussed  by  the  supreme  court  of  Texas.*^  The  case 
arose  because  of  the  appointment  by  the  federal  court  in  Louisiana 
of  a  receiver  of  a  railroad  in  Texas,  which  did  not  extend  into  the 
former  state.  The  power  of  the  federal  court  to  make  such  an 
appointment  was  most  emphatically  denied,  the  doctrine  being  as- 
serted and  maintained  that  a  court  cannot  confer  on  a  receiver 
power  to  be  exercised  outside  of  its  territorial  jurisdiction,  and 
that  where  the  process  of  the  court  is  without  force  its  officers  are 
also  without  power.  The  order  of  the  federal  court  of  Louisiana 
was  declared  to  be  void.* 

The  Louisville,  Cincinnati  &  Lexington  Railroad  Company  mort- 
gaged its  roadbed  and  rolling  stock.  While  a  foreclosure  pro- 
ceeding was  pending  in  Kentucky,  the  plaintiff,  a  corporation  of 
the  state  of  Kentucky,  doing  business  in  Louisville  and  within  the 
jurisdiction  of  the  court  where  the  suit  was  pending,  commenced  its 
action  at  Cincinnati,  Ohio,  against  the  railroad  company  and  caused 
an  attachment  to  be  issued  and  levied  on  certain  of  its  cars  then  in 
Ohio,  which  were  included  in  the  mortgage.  Six  days  afterward 
the  Kentucky  court  appointed  a  receiver  in  the  mortgage  proceed- 
ings. The  receiver  was  ordered  to  take  charge  of  and  operate  the 
railroad.  It  was  held  that  the  receiver  took  all  the  rights  of  the 
trustee  under  the  mortgage  and  was,  therefore,  entitled  to  the  pos- 
session of  the  cars;  and  this  although  the  order  of  the  Kentucky 
court  did  not  operate  to  confer  or  divest  any  title  to  property  out- 
side of  that  state.* 


*Bagby  v.   Atlantic,  Mississippi  &  R.  A.  521;  Pool  v.  Farmers'  Loan  & 

Ohio  R.  R.  Co.  86  Pa.  St.  291.  Trust  Co.  7  Tex.  Civ.  App.  334,  27 

^Gobernheimer  v.  Wheeler,  45  N.  S.  W.  R.  744. 

J.  Eq.  614.  ®^See  section  21. 

^  Texas  &  Pacific  Ry.  Co.  v.  Gay,  »  Bank  v.  McUod,  38  Ohio  St.  174. 
S6  Tex.  571,  26  S.  W.  R.  599,  25  L. 
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A  receiver  was  appointed  of  an  insolvent  corporation  of  New  Jer- 
sey, which  had  contracted  to  construct  a  bridge  in  Connecticut. 
The  receiver,  on  his  appointment,  took  charge  of  the  iron  then  in 
New  Jersey  and  shipped  it  to  New  Haven  to  his  address  as  receiver, 
for  the  purpose  of  carrying  out  and  completing  the  contract  for  the 
benefit  of  the  creditors  of  the  company.  It  was  held  that,  the 
property  having  been  in  the  possession  of  the  receiver  when  it  came 
into  Connecticut,  he  was  invested  with  the  right  to  it  and  was  legiti- 
mately performing  the  duties  of  his  appointment  in  completing  the 
contract  by  its  use  when  it  was  attached  by  the  plaintiflf.  It  was 
said  that  the  case  would  be  different  if  the  property  had  been  in 
Connecticut  when  the  receiver  was  appointed  and  he  had  never 
taken  possession  of  it ;  that  the  court  would  inquire  whether  the  re- 
ceiver had  possession  of  the  property  to  the  exclusion  of  rights  of 
citizens  of  his  own  state,  and  that  if  such  right  existed  it  would  be 
upheld  in  the  foreign  state;  that  it  was  not  important  whether  the 
title  to  the  property  passed  to  the  receiver  or  remained  technically 
in  the  corporation,  so  long  as  the  property  was  taken  from  the  cor- 
poration and  placed  in  the  hands  of  the  receiver,  with  full  power, 
under  the  direction  of  the  court,  to  settle  the  estate  of  the  corpo- 
ration.* 

A  receiver  of  an  insolvent  corporation  appointed  in  New  Jersey 
to  administer  assets  there  was  held  to  have  no  power  to  transfer  to 
the  jurisdiction  of  New  York  any  question  touching  the  distribu- 
tion of  such  assets;  that  he  could  not  deprive  the  court  which 
appointed  him  of  its  authority  over  him  and  over  the  fund  which 
he  holds  as  its  officer.^  Where  by  proper  assignment  the  receiver 
held  the  legal  title  to  certificates  of  corporation  stock,  it  was  ad- 
judged that  his  right  thereto  in  another  state  was  greater  than 
attaching  creditors.* 

A  Pennsylvania  court  has  said :  "  The  principle  deduced  from 
the  authorities  is  that,  as  between  citizens  of  the  state  of  the  forum 
and  assignee  appointed  under  the  laws  of  another  state,  the  claim  of 
the  former  will  be  held  superior  to  that  of  the  latter  by  the  courts  of 
the  former ;  while  as  between  the  assignee  and  citizens  of  his  own 
state  and  the  state  of  the  debtor,  the  laws  of  such  state  will  ordi- 
narily be  applied  in  the  state  of  the  litigation,  unless  forbidden  by, 
or  inconsistent  with,  the  laws  or  policy  of  the  latter."*  But  citizens 


^  Pond  V.  Cooke,  45  Conn.  126. 
2  Reynolds    v.    Stockton,    43    N.   J. 
£q.  211. 


8  Wheeler  v.  Pace  Tobacco  Co.  2 
N.  Y.  S.  292. 

*John  Ray  Clark  Co.  v.  Toby  Val- 
ley Supply  Co.  3  Pa.  D.  R.  sia 
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of  a  third  state  may  sue  out  attachments  and  hold  the  property  of 
the  insolvent  in  a  state  other  than  the  one  in  which  the  receiver  was 
appointed  because  they  are  "  within  the  words  and  spirit  of  the  first 
clause  of  the  second  section  of  the  fourth  article  of  the  constitu- 
tion of  the  United  States,  that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  of  the  several 
states."*  The  same  rule  as  to  the  rights  of  citizens  of  a  third  state 
has  been  followed  in  Ohio*  and  Indiana.^  It  was  said  in  the  Ohio 
case  cited  that,  as  a  matter  of  comity  between  the  states,  foreign 
receivers  are  permitted  to  take  property  as  against  attaching  cred- 
itors who  reside  within  the  jurisdiction  of  the  court  appointing  the 
receiver.  "  Such  claimants  cannot  go  into  a  state  and  obtain  an 
advantage  by  the  law  of  that  state,  which  they  could  not  obtain  in 
their  own,  and  courts  cannot  be  used  to  that  end.  The  adjudica- 
tions are  to  the  effect  that  if  an  assignment,  or  the  custody,  or 
ownership  in  property  is  valid  in  the  state  where  made,  it  will  be 
enforced  in  another  state  as  a  matter  of  comity,  but  not  to  the  preju- 
dice of  the  citizens  of  the  latter,  who  may  have  demands  against 
the  assignor  or  custodian." 

Where  receivers  of  one  state  under  their  own  contract,  they  carry- 
ing on  the  business  of  the  insolvent  corporation,  were  the  owners 
and  in  possession  of  property  in  New  Jersey,  the  supreme  court  of 
that  state  protected  the  receivers  in  possession  of  the  property 
against  citizens  of  a  third  state.  "  In  the  absence,"  said  the  court, 
"of  any  statute  or  policy  requiring  it  to  be  otherwise  done,  the 
general  rule  of  comity  will  prevail.  The  true  rule  of  comity  in  such 
a  case  as  here  presented,  is  for  our  own  courts  to  assist  foreign  re- 
ceivers, appointed  by  and  acting  under  the  orders  of  the  court  of  a 
sister  state."®  It  was  said  that  the  rights  of  local  creditors  would 
be  protected,  but  that  creditors  of  a  third  state  would  not  be  per- 
mitted to  use  the  process  of  the  courts  of  New  Jersey  to  obtain  a 
preference  over  all  other  creditors.* 

The  supreme  court  of  Indiana  has  in  a  case  already  cited  in  a 
note  to  this  section,^*^  considered  the  present  subject  at  length,  in 

•Id.  ^This  is  contrary  to  the  proposition 

•  President  &  Directors  of  the  Man-  announced  in  John  Ray  Clark  Co.  v. 

hattan    Co.    v.    Maryland    Steel    Co.  Toby  Valley  Supply  Co.  3  Pa.  D.  R. 

(Super.  Court,  Cincinnati),  31  W.  L.  518,  and  President  &  Directors  of  the 

B.  100.  Manhattan  Co.  v.  Maryland  Steel  Co. 

^Catlin  V.  Wilcox  Silver  Plate  Co.  31  W.  L.  B.  100.  cited  supra. 

123  Ind.  477,  24  N.  E.  R.  250,  18  Am.  w  Catlin  v.  Wilcox  Silver  Plate  Co. 

St  R.  33&  123  Ind.  477,  24  N.  E.  R.  250,  18  Am. 

•Merchants'    Nat    Bank    v.    Penn-  St.  R.  338. 
sylvania  Steel  Co.  30  Atl.  R.  545. 
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which  it  was  adjudged  that  a  creditor  had  the  right  to  go  into  a 
state  other  than  that  in  which  the  receiver  was  appointed,  and 
attach  property  of  the  debtor  found  there.     It  was  said  that  the 
"  power  of  a  receiver  is  coextensive  with  that  of  the  court  which 
gives  him  official  character;"  that  while  a  court  may  authorize  its 
receiver  to  take  possession  of  property  in  a  foreign  jurisdiction, 
"  the  doctrine,"  declared  the  court,  "  is  universal  that  the  appoint- 
ment confers  no  legal  authority  which  the  receiver  can  exert  over 
the  property  without  the  aid  of  the  courts  in  whose  jurisdiction  it  is 
found.     The  appointment,  of  its  own  force,  gives  him  the  right  to 
take  possession  of  the  property,  but  it  confers  upon  him  no  power 
to  compel  the  recognition  of  that  right  outside  the  jurisdiction  of 
the  court  making  the  appointment.    While  there  are  authorities  of 
great  weight  which  seem  to  hold  that  a  receiver  appointed  in  one 
jurisdiction  will  not  be  permitted  to  maintain  a  suit  in  a  foreign 
state,  the  generally  prevailing  doctrine  upon  which  all  the  decisions 
seem  to  be  harmonious  is,  that  upon  the  principles  of  comity  the 
courts  of  the  jurisdiction  in  which  the  property  or  fund  is  situate, 
will  recognize  the  rights  of  the  receiver  so  far  as  to  aid  him  in 
reducing  it  to  possession,  unless  to  do  so  would  in  some  way 
violate  the  local  policy  or  interfete  with  the  rights  of  resident 
creditors.     ♦     *     *     The  rule  may  be  considered  as  established 
that  a  receiver  may  invoke  the  aid  of  a  foreign  court  in  obtaining 
possession  of  property  or  funds  within  its  jurisdiction  to  which  he  is 
entitled,  but  aid  will  only  be  extended  as  against  those  who  were 
parties  to,  or  in  some  way  in  privity  with  the  proceedings  in  the 
course  of  which  his  appointment  wsis  made,  or  who  are  in  posses- 
sion of  the  property  or  fund  to  which  the  receiver  has  a  right,  and 
not  against  creditors  of  a  non-resident  debtor,  who  are  seeking  to 
subject  the  property  or  fund  to  the  payment  of  their  debts,  by 
proceedings  duly  instituted  for  that  purpose.     *     *     *     The  avail- 
able legal  authority  of  a  receiver  is  coextensive  only  with  the  juris- 
diction of  the  court  by  which  he  was  appointed,  when  the  right  of 
precedence  or  priority  of  creditors  is  asserted  in  respect  of  property 
or  funds  of  a  non-resident  debtor  which  the  receiver  has  not  yet 
reduced  to  his  possession." 

From  the  authorities  and  the  principles  attending  the  subject  of 
this  section  the  following  propositions  may  be  logically  deduced : 

I.  The  powers  of  a  receiver  are  coextensive  only  with  the  terri- 
torial jurisdiction  of  the  court  appointing  him  and  whose  officer 
he  is.  This  rule  applies  to  different  judicial  districts  in  the  same 
state,  as  well  as  to  jurisdictions  of  different  states,  in  the  absence 
of  statutory  authority. 


§§  228,  229-]       RIGHT  TO  EXERCISE  OWN  DISCRETION. 
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2.  But  because  of  the  principle  of  "  judicial  comity,"  a  phrase  of 
well-defined  and  accepted  meaning,  a  receiver  of  one  state  or  juris- 
diction will  be  recognized  and  permitted  by  the  courts  of  another 
to  do  all  that  is  necessary  to  take  and  possess  the  property  of  the 
debtor  there  located,  provided  that  to  do  so  will  not  violate  any  law 
or  policy  of  the  latter,  or  embarrass  or  do  injustice  to  any  of  its 
citizens,  or  those  of  a  third  state  who  have  come  there  to  enforce 
the  payment  of  their  claims  against  the  debtor." 

3.  Except  as  stated  in  the  preceding  proposition  the  order  of  ap- 
pointment has  no  effect  on  property  without  the  jurisdiction  of  the 
court**  It  constitutes  only  an  equitable  assignment,  enforceable  un- 
der the  conditions  stated. 

4.  A  citizen  of  the  state  where  the  receiver  was  appointed  cannot 
evade  the  effect  of  the  order  by  going  into  another  state  and  seizing 
property  of  the  debtor  there  located.  And  it  is  the  opinion  of  the 
author  that  this  is  true  whether  or  not  such  person  is  a  party  or 
privy  to  the  receivership  proceeding,  and  that  the  rule  is  applica- 
ble to  both  real  and  personal  property.  Want  of  information  of  the 
receivership  proceeding  would  be  a  sufficient  defense  to  a  contempt 
proceeding,  but  we  do  not  perceive  on  what  principle  it  would  per- 
mit the  prosecution  of  the  foreign  suit. 

Section  229.  Right  to  Exercise  His  Own  Discretion  —  Apply- 
ing Funds  —  Contracts. —  The  rules  of  the  English  court  of  chan- 
cery were  formerly  strict  in  not  allowing  a  receiver  to  do  many 
things,  such,  for  instance,  as  making  leases,  or  even  repairs,  with- 
out a  previous  approval  of  a  master.  But  courts  frequently  sanc- 
tioned such  acts  performed  by  him  without  express  direction,  as 
they  would  have  directed  to  be  done  upon  formal  application ;  from 
which  circumstance  has  developed  the  present  practice  of  allow- 
ing receivers  to  use  their  own  discretion  in  many  matters  con- 
nected with  the  care  and  management  of  the  property  intrusted 
to  them,  subject,  however,  to  the  control  and  approval  of  the 


"Winans  v.  Gibbs  &  Starrctt  Mfg. 
Co.  48  Kans.  'jyy^  30  Pac  R.  163; 
Chandler  v.  Siddle,  3  Dill.  477;  Dun- 
lop  V.  Paterson  Fire  Ins.  Co.  \2  Hun, 
6^;  Dyer  v.  Power,  14  N.  Y.  S.  873; 
Boulware  v.  Davis,  90  Ala.  207,  8  So. 
R.  84;  Holbrook  v.  Ford,  153  111.  633, 
27  L.  R.  A.  324;  Hunt  v.  Gilbert,  54 
III  App.  491 ;  Lett  v.  Thurber-Wyland 
Co.  15  Pa.  C  C.  R.  666;  Stockbridge 


V.  Beckworth,  6  Del.  Ch.  72,  33  Atl. 
R.  620;  Ogden  v.  Warren,  36  Neb. 
7i5»  55  N.  W.  R.  221;  Bidlack  v. 
Mason,  26  N.  J.  Eq.  230.  ** 

12  Day  V.  Postal  Telegraph  Co.  6 
Cent.  R.  441  (Md.  Ct  App.)  ;  Wis- 
wall  V.  Lampson,  14  How.  52;  Barton 
V.  Barbour,  104  U.  S.  126;  Amy  v. 
Manning,  149  Mass.  487,  21  N.  £.  R. 
943. 
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court.  Such  approval  may  usually  be  had  if  it  appear  that  the 
receiver  acted  in  good  faith  and  for  the  benefit  of  the  parties  in 
interest.  Upon  this  principle  it  has  been  held  that  when  receivers 
have  advertised  for  proposals  for  leasing  property,  they  may  exer- 
cise a  wise  discretion  in  accepting  or  rejecting  bids,  and  that  their 
advertisement  does  not  constitute  such  a  contract  with  the  bidder  as 
will  compel  them  to  take  the  highest  bid  or  limit  them  to  a  certain 
time  within  which  to  receive  bids.  In  this  case  the  court  refused  the 
application  of  an  unsuccessful  bidder  to  compel  the  receivers  to  exe- 
cute a  lease  to  him,  it  appearing  that  they  had  acted  prudently  and 
with  regard  to  the  best  interests  of  the  trust  property  in  accepting 
a  lower  bid."  Where  a  receiver  of  a  hotel,  who  was  carrying  on 
tfie  business,  cashed  a  check  for  a  guest,  it  was  held  to  be  a  prudent 
exerci.se  of  discretion  and  that  the  receiver  was  not  liable  f(M"  the 
loss  occasioned  by  the  check  being  dishonored." 

But  a  receiver  is  not  allowed  to  exercise  his  discretion  in  applying 
the  funds  in  his  hands.  These  he  holds  strictly  subject  to  the  direc- 
tion of  the  court,  and  only  to  be  disposed  of  upon  its  order." 
Neither  can  he  enter  into  contracts  without  the  approval  of  the 
court.''  Although,  as  receiver,  he  may  enter  into  negotiations 
and  make  such  agreements  as  would  be  binding  upon  him  as  an 
individual,  yet,  in  order  to  affect  the  fund  in  his  hands,  his  acts 
must  be  ratified  by  the  court.  ,  This  rule  is  so  well  established 
that  it  has  been  decided  that  all  persons  contracting  with  a  receiver 
are  chargeable  with  knowledge  of  his  inability  to  contract,  and 
enter  into  contracts  with  him  at  their  peril,"  and  that  the  court 
has  unquestioned  power  to  modify  or  even  vacate  his  agreements." 
Such  power  will  not  be  exercised,  however,  except  after  notice  to 
the  persons  contracting  with  the  receiver  and  upon  hearing."  But  it 
seems  from  a  late  decision  in  New  Jersey,  hereafter  more  fully 
noticed,^  that  the  receiver  of  an  insolvent  railroad  corporation  may 
contract  for  labor  and  necessary  supplies  to  enable  him  to  perform 


•3  Knott  V.  Receivers  of  Morris 
Canal,  etc.  Co.  4  N.  J.  Eq.  423- 

"Heffron  v.  Rice,  149  111.  216,  36 
N.  E.  R.  562,  41  Am.  St.  R.  278. 

W  Johnson  v.  Gunter,  6  Bush,  534; 
Adams  V.  Woods.  15  Cal.  206;  Blunt 
V.  Clitherow,  6  Ves.  799;  Attorney- 
General  V.  Vigor.  II  Ves.  563;  Penn 
V.  Whiteheads,  12  Gratt.  74:  l"  re 
Sheets  Lumber  Co.  52  La.  Ann.  1337, 
27  So.  R.  So(). 


!■  Text  approved  in  Chicago  De- 
posit Vault  Co.  V.  McNulta.  153  U.  J- 
554- 

"  Ellis  V.  Little,  27  Kans.  797;  Tripp 
V.  Boardman,  49  Iowa.  41a 

W  Mooney  v,  British  Commercial 
Ins.  Co.  9  Abb.  Pr.  (N.  S.)  103. 

i>Id. 

K>  See  next  chapter. 
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the  duties  of  his  trust,  and  that  such  contracts  will  be  enforced 
against  the  trust.^^ 

For  a  receiver  to  pay  out  sums  without  any  order  or  permission 
of  the  court,  is  against  the  prevailing  rule ;  but  it  is  permitted  the 
receiver  to  show  to  the  court  that  the  sums  so  expended  were  in  the 
interest  of  the  estate  and  beneficial  to  it,  and  were  reasonable ;  where- 
upon the  court  may,  in  its  discretion,  allow  such  expenditures.  For 
instance,  sums  expended  for  the  payment  of  taxes,  insurance  and 
repairs.^  Receivers  are  riot  required  to  go  to  court  with  every 
trifling  matter.  Modern  practice  permits  them  to  exercise  their 
sound  discretion  in  many  matters  relating  to  the  care  and  man- 
agement of  the  property  in  their  custody,  subject  to  the  subsequent 
approval  of  the  court,  which  will  be  given  when  the  receiver  has 
acted  in  g^ood  faith  and  has  done  what  appears  to  have  been  bene- 
ficial to  the  parties  interested.^  When  a  receiver  makes  disburse- 
ments and  incurs  obligations  without  authority  of  the  court,  and  no 
advantage  accrues  therefrom  to  the  receivership,  such  disbursements 
and  obligations  should  not  be  recognized  by  the  court.^* 

Section  230.  Of  the  Receiver's  Right  to  Originate  Proceedings. 

—  It  was  formerly  the  rule  that  a  receiver  ought  not  to  make  appli- 
cation directly  to  the  court,  but,  in  circumstances  of  difficulty,  should 
apply  to  the  plaintiff  to  make  it,  and  only  on  his  default  should  he 
be  considered  as  properly  applying  to  the  court.^ 

In  a  leading  English  case  the  court  held  that  a  receiver  ought  not 
to  present  a  petition  or  originate  proceedings  in  the  cause ;  that  any 
necessary  application  ought  to  be  made  by  the  parties  to  the  suit ; 
but  that  there  may  be  exceptions  to  the  rule,  as  where  a  receiver 
has  incurred  costs  in  the  execution  of  his  duties,  for  which  the 
parties  have  long  neglected  to  provide  —  a  case  where  he  would  be 
justified  in  presenting  a  petition  for  their  payment.^ 

In  the  Irish  court  of  chancery  this  rule  of  practice  has  been  fre- 
quently applied,  as  when  it  refused  to  allow  a  receiver  to  let  lands 
under  his  control  because  the  motion  should  not  have  been  made 
by  him,  but  by  the  plaintiff  in  the  cause  ;*^  so  also  where  a  re- 

** Lehigh  Coal  &  Nav.  Co.  v.  Ccn-  ^Schwartz  v.  Rosetta  Gravel  P.  & 

tral  R.  R.  Co.  41  N.  J.  Eq.  167,  175  I.  Co.  34  So.  R.  709. 

(1886).  25  Parker  v.  Dunn,  8  Beav.  497. 

^Atwood  V.  Knowlson,  91  111.  App.  26  Ireland  v.   Eade,  7  Beav.  55,   13 

265.  L.  J.  (N.  S.)  Ch.  129.    See  also  Cou- 

*  State   Central    Savings    Bank   v.  rand  v.  Hamner,  9  Beav.  3. 

Fanning  Ball-Bearing  Chain   Co.   92  27Wrixon  v.  Vizc,  s  Ir.  Eq.  276. 
N.  W.  R,  712. 
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ceiver's  motion  for  leave  to  bring  an  action  in  ejectment  against  one 
of  the  defendants  was  denied  on  the  ground  that  it  was  not  his 
duty  to  carry  on  the  plaintiff's  cause  upon  a  question  involving  the 
rights  of  the  parties  ;^  and  again,  where,  upon  the  application  of 
a  receiver  for  instructions  concerning  the  payment  of  a  mortgage 
upon  lands  held  by  him,  the  court  refused  to  instruct  for  the  reason 
that  the  application  should  have  been  made  by  the  parties  and  not 
by  the  receiver.^  It  is  well  settled,  however,  in  this  country  that 
the  receiver,  as  the  officer  of  the  court,  is  entitled  to  ask  for  and  re- 
ceive the  advice  and  instruction  of  the  court  upon  all  questions  of 
difficulty  or  importance,  as  will  be  shown  hereafter.^ 

Section  231.  The  Receiver's  Right  to  Apply  to  the  Court  for 
Instructions —  A  receiver  has  a  right,  on  his  own  motion,  to  apply 
to  the  court  for  instructions  in  relation  to  the  funds,  when  a  ques- 
tion arises  as  to  what  may  be  his  duty  under  its  orders.'*  This 
right  grows  naturally  out  of  the  fact  that  he  is  an  officer  of  the 
court  and  subject  to  its  direction,  and  is  charged  with  responsible 
and  often  embarrassing  duties.^  He  is  entitled  to  advice  from  the 
court  upon  all  questions  of  difficulty  or  intricacy,  and  may  make 
application  for  it  on  all  suitable  occasions  without  hesitation.^  It 
has  been  more  forcibly  said  that  he  is  bound  in  all  cases  of  doubt, 
and  especially  of  conflicting  interests  or  claims,  to  take  the  direc' 
tion  of  the  court.'* 

The  application  for  the  instruction  of  the  court  may  be  made 
without  notice  to  the  parties  interested  in  the  fund  in  the  receiver's 
hands,  although  where  there  is  no  necessity  for  immediate  action  it 
would  seem  to  be  the  better  practice  not  to  apply  ex  parte?^  In 
granting  such  an  application  the  court  may,  if  such  action  be  neces- 


28Comyn  v.  Smith,  i  Hog.  81. 

^O'Connor  v.  Malone,  i  Ir.  Eq.  20. 
And  see  Callaghan  v.  Reardon,  Sausse 
&  S.  682;  Clark  v.  Fisher,  Sausse  & 
S.  684. 

*^See  following  section. 

81  Curtis  V.  Leavitt,  i  Abb.  Pr.  274 ; 
Grant  v.  Phcenix  Life  Ins.  Co.  121 
U.  S.  118;  Schwartz  v.  Keystone  Oil 
Co.  153  Pa.  St.  283,  25  Atl.  R.  1018; 
Sullivan  v.  Miller,  106  N.  Y.  635; 
Weeks  v.  Weeks,  106  N.  Y.  626;  Peo- 
ple ex  rel.  Attorney-General  v.  Se- 
curity Life  Ins.  &  Annuity  Co.  79 
N.  Y.  267. 


32  Matter  of  Van  Allen,  Z7  Barb. 
225. 

33  Smith  V.  New  York  Consolidated 
Stage  Co.  18  Abb.  Pr.  431,  28  How. 
Pr.  377;  Curtis  v.  Leavitt,  i  Abb.  Pr. 
274;  Lottimer  v.  Lord,  4  E.  D.  Smith, 
191;  Matter  of  Van  Allen,  37  Barb. 
225;  People  V.  Security  Life  Ins.  Co. 
79  N.  Y.  267,  270;  Cammack  v.  John- 
son, 2  N.  J.  Eq.  163. 

w  Lottimer  v.  Lord,  4  £.  D.  Smith, 

191. 

M  Smith  y.  New  York  Consolidated 
Stage  Co.  18  Abb.  Pr.  431,  28  How. 
Pr.  377. 
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san-  to  enable  the  receiver  to  perform  his  duties  or  to  protect  him 
in  discharging  them,  enlarge  the  powers  originally  given  him  by  the 
order  of  his  appointment.^ 

Receivers  "  can  have  general  advice  and  instructions,  and,  in 
particular  cases,  particular  advice  and  instructions  on  application  to 
the  court.  The  value  of  such  advice  depends.  If  there  are  parties 
in  interest,  and  they  have  their  day  in  court,  the  advice  may  be  de- 
cisive ;  but,  if  the  matter  is  ex  parte,  the  value  of  the  advice  of  the 
judge  depends  largely  upon  the  information  and  ability  of  the 
judge,  and  is  probably  binding  only  on  the  receivers ;  for  the  judge 
may  change  his  mind  on  hearing  full  argument."" 

Section  232.  He  is  at  All  Times  Subject  to  the  Control  of  the 
Court. — A  court  of  equity  possesses  the  power  to  make  all  neces- 
sary orders  for  the  control  of  receivers  appointed  by  it.^  When 
necessary  the  court  may  enlarge  the  powers  originally  granted  to 
him.®  This  power  of  the  court  over  its  r.eceivers  has  been  exer- 
cised to  control  them  in  the  settlement  of  demands  against  the  prop- 
erty held  by  them,  it  being  a  duty  resting  upon  the  court  to  compel 
the  settlement  of  such  claims  expeditiously  and  without  unneces- 
sary litigation  or  expense  to  the  fund.*^  Orders  of  court  for  the 
direction  of  receivers  are  to  be  strictly  obeyed  by  them.*^  So  it  has 
been  held  that  where  a  receiver  was  expressly  authorized,  for  the 
purpose  of  constructing  a  railway,  to  issue  certificates  "  for  money 
borrowed,  material  furnished,  labor  performed,  or  on  account  of 
contracts  made  by  him  for  or  on  account  of  the  construction  or  com- 
pletion of  said  road,  or  any  part  thereof,"  he  had  no  implied  powers 
other  than  those  derived  from  the  order  of  the  court,  and  not  until 
the  material  was  furnished  or  labor  performed  was  he  authorized  to 
issue  certificates  in  payment  therefor.  If  the  necessity  exists  for 
enlarged  powers  application  should  be  made  for  them.*^ 


*Ohio  Turnpike  Co.  v.  Howard,  i 
West  L.  J.  216.  Sec  also  Jennings  v. 
Simpson,  12  Neb.  558,  as  to  the  gen- 
^  power  to  make  necessary  orders. 

''Missouri  Pacific  R.  R.  Co.  v. 
Texas  Pacific  R.  R.  Co.  31  Fed.  R. 
862. 

®  Jennings  v.  Simpson,  12  Neb.  558, 
<feciding  also  that,  in  Nebraska,  this 
power  is  not  limited  by  the  provisions 
of  section  602  et  seq.  of  the  code  of 


that  state;  Guardian  Savings  Inst.  v. 
Bowling  Green  Savings  Bank,  65 
Barb.  275. 

®®Ohio  Turnpike  Co.  v.  Howard,  i 
West.  L.  J.  216. 

*o  Guardian  Savings  Inst.  v.  Bowl- 
ing Green  Savings  Bank,  65  Barb.  275. 

*i  Id. ;  Herrick  v.  Miller,  123  Ind. 
304,  24  N.  £.  R.  III. 

^Montreal  Bank  v.  Chicago,  C.  & 
W.  R.  R.  Co.  48  Iowa,  518,  524. 
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Section  233.  Of  the  Power  to  Employ  Counsel  —  Compensation 
and  Selection  of. —  While  the  receiver,  as  an  officer  of  the  court, 
may  apply  directly  to  it  for  instruction  as  to  his  duty  in  the  care 
and  management  of  the  property  intrusted  to  him,  it  is  now  the 
established  practice  to  allow  him  to  employ  counsel,  in  order  to 
avoid  the  necessity  of  frequent  applications  to  the  court  for  advice 
upon  points  of  law.^  In  a  very  recent  case  it  was  said  that  a  re- 
ceiver has  a  right  to  employ  counsel  to  advise  him  as  to  the  man- 
agement of  the  property  placed  in  his  hands,  and  as  to  his  duties  in 
the  premises,  the  fees  for  such  services  constituting  a  proper  charge 
to  be  paid  out  of  the  funds  in  his  hands.** 

In  New  York  it  has  been  stated  to  be  the  rule  that  although  in 
cases  presenting  difficult  questions  a  receiver,  instead  of  taking  up 
the  time  of  the  court  with  frequent  applications  for  instruction, 
may  and  should  apply  to  his  own  counsel,  yet  this  should  be  done 
either  with  the  sanction  of  the  court  or  at  the  expense  of  the  re- 
ceiver. So,  in  a  case  where  no  authority  to  employ  counsel  was 
asked  for  or  given,  and  no  necessity  for  such  employment  appeared 
from  the  evidence,  the  court  refused  to  allow  a  claim  upon  the  fund 
for  counsel  fees.*^  Although  a  lawyer  who  is  appointed  a  receiver 
may  use  his  professional  knowledge  in  executing  the  trust,  he  will 
not  be  allowed  counsel  fees  therefor,  since  his  commissions  are  con- 
sidered as  full  compensation  for  all  his  services.** 

The  same  reasons  which  suffice  to  render  the  legal  adviser  of  one 
of  the  parties  to  an  action  ineligible  to  be  appointed  receiver^^ 
operate  also  to  prevent  him  from  being  allowed  to  act  as  counsel 
for  the  receiver.  Besides  his  interest  in  the  final  result  of  the  con- 
troversy, his  duty  to  protect  and  enforce  the  rights  of  one  of  the 
parties,  being  his  client,  will,  in  most  cases,  if  he  should  also  act  as 
counsel  for  the  receiver,  be  likely  to  impose  upon  him  conflicting 
and  inconsistent  duties,  such  as  cannot  be  properly  performed  by 


one  person 


48 


*8Clapp  V.  Clapp,  49  Hun,  195. 

**  Hubbard  v.  Camperdown  Mills, 
I  S.  E.  R.  S"  (Sup.  Ct  of  S.  C, 
1886). 

*5  Corey  v.  Long,  12  Abb.  Pr.  (N. 
S.)  427,  443,  43  How.  Pr.  492.  See 
also  Lottimer  v.  Lord,  4  E.  D.  Smith, 
191. 

^Matter   of   Bank   of   Niagara,   6 

Paige,  213. 


^"^  Section  40. 

« Veitch  V.  Ress,  60  Neb.  52,  82  N. 
W.  R.  116,  quoting  and  s^)proving 
text;  Adams  v.  Woods,  8  Cal.  306, 
320;  Matter  of  Ainsley,  i  Edw.  Ch. 
576;  Ray  V.  Macomb,  2  Edw.  Ch.  165; 
Ryckman  v.  Parkins,  5  Paige,  543  J 
Merchants  &  Manufacturers*  Nat 
Bank  v.  Kent,  Circuit  Judge,  43  Mich. 
292,  297;  Wilson  V.  Poe,  i  Hog.  322; 
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This  nile,  prohibiting  a  receiver  from  employing  the  solicitor  of 
cither  of  the  parties  to  the  suit  in  which  he  is  appointed,  is  intended 
to  protect  the  rights  of  all  the  parties ;  and  if  they  do  not  object, 
the  receiver  may  employ  the  solicitor  of  either  party  to  aid  him  in 
the  discharge  of  his  trust  ;*•  and  a  mere  stranger  to  the  suit  has  no 
right  to  object  that  the  solicitor  of  one  of  the  parties  to  the  original 
suit  was  employed  by  the  receiver  to  institute  a  suit  against  him."® 
So  far  as  this  rule  rests  upon  the  diversity  of  interest  of  the  par- 
ties it  has  been  modified  by  the  courts  in  such  a  way  that  a  re- 
ceiver may  without  impropriety  be  represented  by  the  attorney  of 
a  party,  unless  the  interests  of  the  receiver  and  such  party  are  ad- 
verse." In  a  late  case,  the  court,  referring  to  the  decision  last  cited 
in  which  this  position  was  taken,  said :  "  The  general  rule  that  a  re- 
ceiver should  not  employ  the  counsel  of  either  of  the  parties  to  a 
litigation  in  which  he  is  appointed,  is  subject  to  certain  limitations. 
It  is  only  when  the  receiver  is  acting  adversely  to  one  of  the  parties, 
that  it  has  ever  been  supposed  there  was  any  impropriety  in  em- 
ploying the  counsel  of  the  other.  "*^ 

It  has  also  been  decided  that  a  receiver  who  was  counsel  for  an 
administrator  being  one  of  the  parties  to  the  action,  could  not  be 
allowed  to  retain  his  fee  as  such  counsel  out  of  the  share  of  the 
funds  in  his  hands.^  So,  too,  it  has  been  considered  proper  that 
counsel  for  creditors  should  be  employed  by  a  receiver  appointed 
in  a  suit  brought  to  set  aside  fraudulent  sales,  because  of  his 
familiarity  with  the  proceedings.*^ 

Upon  an  appeal  from  an  order  vacating  an  ex  parte  order  requir- 
ing a  judgment  debtor  to  appear  and  be  examined  in  supplementary 
proceedings,  which  order  was  made  after  the  property  of  the  plain- 
tiff had  been  placed  in  the  hands  of  a  receiver,  and  by  the  same 
attorneys  who  had  obtained  the  judgment,  it  was  urged  on  behalf 
of  the  appellant  that,  inasmuch  as  the  receiver  had  not  been  sub- 
stituted for  the  plaintiff,  he  could  not  take  the  case  out  of  the  hands 
of  the  plaintiff's  attorneys,  but  the  court  overruled  the  objection 
on  the  groimd  that  the  authority  of  the  plaintiff's  attorneys  ceased 

Moore  v.   O'Loghlin,  3  L.   R.    (Ir.)  Stage  Co..  18  Abb.  Pr.  419,  28  How. 

405 ;  Blair  v.  St  Louis,  H.  &  K.  R.  R.  Pr.  277. 

Co.  20  Fed.  R.  348.  »2  Hyncs  v.  McDermott,  3  N.  Y.  St 

*  Warren    v.    Sprague,    11    Paige,  R.  582,  585,   14  Daly,   104;   Smith   v. 

aoo;  Corey  v.  Long,  12  Abb.  Pr.  (N.  Consolidated  Stage  Co.  28  How.  Pr. 

S )  427.  435,  43  How.  Pr.  492.  Z77* 

*^  Warren  v.  Sprague,  11  Paige,  200.  *«  Battaille  v.  Fisher,  36  Miss.  321. 

•*  Smith  V.  New  York  Consolidated  ^Shainwald   v.   Lewis,  8   Fed.    R. 

87a 
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upon  the  entry  of  the  judgment  and  that  subsequently  the  receiver 
could  employ  another  attorney  without  substitution,*"^ 

While  it  is  entirely  proper  for  a  receiver  to  employ  counsel,  the 
engagement,  like  all  acts  of  the  receiver,  will  be  subject  to  the 
approval  of  the  court,  and  it  will  determine  and  name  the  compen- 
sation and  decide  whether  the  selection  was  proper.  It  has  been 
said  that  it  is  the  duty  of  the  receiver  to  select  "  a  person  to  act 
as  his  legal  adviser,  where  that  may  become  a  necessity,  who  has 
not  been  identified  with  the  legal  business  of  either  of  the  parties 
to  the  action.  This  rule  is,  however,  subject  to  the  qualification 
that,  where  the  employment  is  made  in  good  faith  with  the  assent 
of  the  parties,  it  will  escape  the  condemnation  or  censure  of  the 
court/ '^ 

The  court  of  chancery  of  New  Jersey  has  thus  spoken  of  the  sub- 
ject :  "  In  this  case  application  has  been  made  for  the  court  to  name 
a  counsel  for  the  receiver,  and  also  to  determine  whether  or  not  the 
counsel  so  appointed  shall  also  be  the  solicitor  of  the  receiver,  or 
whether  it  will  be  proper  for  the  solicitors  of  the  complainant,  who 
filed  the  bill,  to  act  as  solicitor  of  the  receiver.  I  have  not  the 
slightest  doubt  of  the  duty  of  the  court  to  appoint  counsel  for  the 
receiver  nor  of  the  right  of  the  receiver  to  select  counsel ;  and  it  is 
equally  clear  that  when  it  is  proper  for  the  court  to  appoint,  or  the 
receiver  to  select  counsel,  the  same  considerations  must  demand 
the  selection  of  an  independent  solicitor.  *  *  *  It  is  the  right 
of  the  receiver  to  have  his  own  counsel ;  and  it  is  the  plain  duty  of 
the  court  to  appoint  an  independent  counsel  for  him,  whether  he 
asks  for  it  or  not,  in  case  the  court  sees  the  slightest  necessity  there- 
for. This  results  from  the  fact  that  the  court  is  supposed  to  have 
the  entire  control  of  the  affairs  of  every  such  insolvent  corporation, 
and  the  receiver  is  only  the  agent  of  the  court.''^^ 

The  right  of  a  receiver  to  employ  counsel  was  recently  recognized 
by  the  supreme  court  of  Alabama,  but,  as  the  court  put  it,  "  upc«i 
the  more  liberal  rule  which  generally  obtains  in  reference  to  the 
administration  of  trusts,  that,  if  a  receiver,  without  previous  au- 
thority, but  upon  his  own  responsibility,  incurs  an  expense  in  the 
discharge  of  his  duties,  which  he  shows  to  have  been  necessary,  and 


*5  Moore  v.  Taylor,  40  Hun,  56  (N. 
Y.  Sup.  Ct.  1886),  citing  Lusk  v. 
Hastings,  i  Hill,  656;  Eagan  v. 
Rooney,  38  How.  Pr.  121,  and  distin- 
guishing Glenville  Woolen  Co.  v.  Rip- 
ley, 43  N.  Y.  206,  in  which  case  the 
receiver  of  the  plaintiff  was  appointed 


after  the  commencement  of  the  action, 
and  when  the  suit  was  begun  the 
plaintiff  was  the  owner  of  the  demand 
on  which  he  sued. 
MQapp  V.  Clapp,  49  Hun,  195 
*7  Emmons  v.  Davis  &  Dowd  Pot- 
tery Co.  16  Atl.  R.  157. 
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such  as  the  court  would  have  authorized  if  application  had  been 
made  in  advance,  to  accord  him  the  like  indemnity  which  would 
have  been  accorded  if  the  previous  authority  had  been  obtained."^ 
But  it  was  asserted  that  the  receiver  had  no  authority  to  employ 
counsel  to  perform  any  duty  other  than  a  professional  and  skilled 
one.  "  The  custom,"  said  the  court,  "  of  receivers  employing  coun- 
sel upon  the  theory  that  they  are  to  have  all  they  can  induce  the 
court  to  i>ay,  rather  than  to  employ  counsel  for  the  best  interests 
of  the  estate  and  without  the  effort  to  obtain  the  best  terms  practi- 
cable, is  fraught  with  evil  and  should  not  be  encouraged." 

Though  a  receiver  may  be  sued  in  another  court,  with  leave  of 
the  appointing  court,  yet  the  .former  cannot  determine  matters 
which  are  within  the  discretion  of  the  latter  court ;  and  this  includes 
the  determination  of  compensation  of  receiver's  counsel,*^  which 
the  appointing  court,  not  the  receiver,  must  fix.^  The  authority 
of  a  receiver  to  employ  counsel  does  not  permit  the  receiver  to  de- 
tennine  or  pay  the  latter's  compensation,  without  the  order  of 
court.*^ 

Legal  services  are  not  required  of  a  receiver  who  is  an  attomey- 
at-law  as  part  of  his  duties,  and  if  he  employ  counsel  in  a  proper 
case  he  is  not  obligated  to  pay  the  latter's  fees  out  of  his  own 
allowance.*^  The  employment  by  a  receiver,  who  is  an  attorney, 
of  his  partner  as  counsel,  is  not  to  be  commended ;  but  in  a  case 
where  such  was  done  and  it  appeared  that  the  receiver  in  no  way 
shared  in  the  compensation  to  be  paid  to  his  counsel,  it  was  de- 
clared that  there  was  no  law  against  such  employment.^  But  it  has 
been  held  that  the  attorney  for  the  plaintiff  in  the  receivership  pro- 
ceedings should  not  be  selected  as  attorney  for  the  receiver ;  for  the 
policy  of  the  law  requires  the  appointment,  of  an  impartial  person 
as  receiver,  and  also  that  the  legal  adviser  of  the  receiver  should  be 
impartial.** 

Section  234.  The  Power  to  Appoint  Deputies  and  Employ  As- 
sistants.— ^A  receiver  of  partnership  property  has  no  power,  except 
by  special  order  of  the  court,  to  appoint  a  deputy  receiver,  to  be 

"Henry  v.  Henry,  15  So.  R.  916;  •lid. 

International  &  Great  Western  R.  R.  ^  Olson  v.  State  Bank,  75  N.  W.  R. 

Co.  V.  Herndon,  11  Tex.  Civ.   App.  378- 

afe,  33  S.  W.  R.  377.  <»  In  re  Simpson,  55  N.  Y.  S.  697 f 

"•International   &   Great    Northern  36  App.  Div.  562. 

R-  R.  G).  V.  Herndon,  11  Tex.  Civ.  •*Vietch   v.    Ress,  60   Neb.   52,  82 

App.  262,  33  S.  W.  R.  377.  N.  W.  R.   116. 

•^  Walsh  V.  Raymond,  58  Conn.  251, 
20  AtL  R.  464,  18  Am.  St.  R.  264. 
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paid  out  of  the  fund  in  his  hands ;  but  he  may  appoint  a  competent 
person  to  take  charge  of  and  wind  up  the  business  and  a  reasonable 
number  of  keepers  for  the  protection  of  the  property,  and  pay  them 
out  of  the  fund  a  reasonable  compensation.®^  If  the  estate  over 
which  the  receiver  is  appointed  be  at  a  distance,  he  may  appoint 
his  own  agent.®*  So,  also,  if  he  needs  assistance  in  removing  the 
property  of  which  he  is  entitled  to  the  possession,  he  may  employ 
such  as  is  necessary,  at  the  expense  of  the  fund  in  his  hands.^  If 
he  be  empowered  to  continue  the  business  over  which  he  is  ap- 
pointed, he  may  employ  such  persons  as  may  be  necessary  for  this 
purpose,  and  the  court  will  not  interfere  with  his  discretion  in  this 
respect,  unless  some  abuse  is  shown.^  The  responsibility  for  the 
selection  of  proper  employees  rests  on  the  receiver.^ 

As  a  general  rule,  an  agent  engaged  by  a  receiver  must  look  to 
him  individually  for  his  compensation,  which  will  be  allowed  by  the 
court  out  of  the  estate  on  a  showing  of  a  necessity  for  the  employ- 
ment.*^^ A  receiver  has  no  authority  to  employ  a  stenographer 
when  such  assistance  is  unnecessary."^^ 

In  a  late  case  in  New  Jersey  it  was  held  that,  **  the  receiver  of  an 
insolvent  railroad  corporation  has  authority,  as  a  thing  necessarily 
incident  to  the  duties  imposed  upon  him,  to  make  all  such  contracts 
for  labor  and  supplies  as  are  reasonably  necessary  to  enable  him  to 
perform  the  duties  of  his  appointment,  and  that  his  contracts  for 
such  purposes  bind  the  trust.*'"'^  It  has  been  said  that  a  court 
should  protect  its  receiver  through  its  officers,  that  the  receiver  has 
no  right  to  employ  detectives  to  protect  him,  and  that  such  action 
should  not  be  sanctioned.*^^  He  will  not  be  permitted  to  employ 
one  whose  interests  are  hostile  to  those  represented  by  the  receiver.^* 

Section  235.  Of  the  Receiver's  Right  to  the  Protection  of  the 
Court — The  receiver  is  entitled  to  the  protection  of  the  court.^ 
The  possession  of  a  receiver  is  not  to  be  disturbed  without  leave  of 


«5  Corey  v.  Long,  12  Abb.  Pr.  (N, 
S.)  427,  441,  43  How.  Pr.  492. 

w  Blank  v.  Lindsay,  15  Ves.  91. 

•^Dickerson  v.  Van  Tine,  i  Sandf. 
Super.  Ct.  724. 

®8  Taylor  v.  Sweet,  40  Mich,  ^z(i. 

OP  Frank  v.  Denver  &  Rio  Grande 
R.  R.  Co.  23  Fed.  R.  757,  764- 

70  Davis  V.  Stover,  16  Abb.  Pr.  (N. 
S.)   225. 

7^  Chandler  v.  dishing- Young  Shin- 
gle Co.  15  Wash.  89,  42  Pac.  R.  548. 


72  Lehigh  Coal  &  Nav.  Co.  v.  Cen- 
tral R.  R.  Co.  41  N.  J.  Eq.  167,  175 
(1886). 

73  American  Trust  &  Savings  Bank 
V.  Frankenthal,  55  111.  App.  400. 

74Farwell  v.  Great  Western  Tele- 
graph Co.  161  111.  522,  44  N.  £.  R. 
891. 

75  American  Trust  &  Savings  Bank 
V.  Frankenthal,  55  111.  App.  40a 
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the  courtJ*  Where  the  property  is  legally  and  prc^rly  in  the  pos- 
sessicm  of  the  receiver,  it  is  the  duty  of  the  court  to  protect  such 
possession,  not  only  against  violence,  but  also  against  suits  at  law. 
But  if  the  property  is  in  the  possession  of  a  third  person,  under  the 
claim  of  title,  the  court  will  not  protect  the  officer  who  attempts, 
by  violence,  to  obtain  possession,  any  further  than  the  law  will  pro- 
tect him,  his  general  authority  being  unquestioned.''^  It  was  said 
by  Lord  Romilly,  M.  R. :  "I  apprehend  this  is  clear,  that  the  court 
never  allows  any  person  to  interfere  either  with  money  or  property 
in  the  hands  of  its  receiver,  without  its  leave ;  whether  it  is  done 
by  the  consent  or  submission  of  the  receiver  or  by  compulsory 
process  against  him.  The  court  is  obliged  to  keep  a  strict  hand 
over  property  in  the  hands  of  a  receiver,  or  which,  by  virtue  of 
the  order  of  the  court,  may  come  into  his  hands,  in  order  to  preserve 
entire  jurisdiction  over  the  whole  matter,  and  to  do  that  which  is 
just  in  the  cause  between  the  parties."^ 

Where  a  railway  company,  without  the  leave  of  the  court,  took 
proceedings,  under  a  statute,  to  take  possession  of  lands  in  posses- 
sion of  a  receiver,  it  was  restrained  on  an  ex  parte  motion.-^  And 
a  writ  of  assistance,  directed  to  the  sheriff  of  the  county  where  the 
lands  are  situate,  may,  in  some  extreme  cases,  be  obtained;  but 
for  this  purpose,  it  must  satisfactorily  appear  that  the  receiver  can- 
not, without  such  extraordinary  aid,  execute  his  office.*^  In  Ire- 
land it  has  been  held  in  a  case  where  a  tenant  had  rescued  a  dis- 
tress made  by  a  receiver  to  enforce  payment  of  rent,  that,  as  the 
receiver  was  proceeding  by  a  common-law  remedy,  he  could  have 
no  remedy  for  the  rescue  except  at  common  law ;  but  the  master 
of  the  rolls  added :  "  Had  this  tenant  used  any  violence  toward  the 
receiver,  or  threatened  to  use  any,  I  would  attach  him,  but  not 
otherwise."^ 

Section  236.  The  Same  Subject  Continued  —  Strikes. —  A  fed- 
eral court  has  ruled  that  where  the  employees  of  a  railroad  com- 
pany whose  property  is  in  the  custody  of  the  court,  by  concert  of 
action,  quit  work  and  take  possession  of  and  obstruct  the  move- 
ment of  engines  and  cars  on  the  tracks  of  the  company,  and,  while 

^•Brooks   V.    Greathead,    i    Jac.    &  v.    Postal   Telegraph   Co.   6  Cent.   R. 

Walk.  17a  441  (Ct.  of  App.  Md.  1887). 

"Parker  v.   Brown,  8   Paige,  388;  ^Tink  v.  Rundle,  10  Bcav.  318. 

Noc  V.  Gibson.  7  Paige,  513.  *<>  Green  v.  Green,  2  Sim.  394,  430. 

™  De  Winton  v.  Mayor  of  Brecon,  *i  Fitzpatrick  v.  Eyre,  I  Hog.  171. 

^  Beav.  200,  203.    See,  generally,  Day 


298 


receiver's  rights  and  powers. 


[chap.  X. 


so  doing,  also  take  possession  of,  or  obstruct  the  operation  of 
engines  or  cars  in  the  custody  of  the  receivers,  it  is  the  right  and 
duty  of  the  court  to  punish  the  latter  acts  by  proceedings  in  con- 
tempt. If,  however,  they  are  engaged  in  a  lawful  undertaking 
and  the  interference  is  not  intentional,  the  court  will  not  be 
tenacious  of  its  prerogative;  otherwise,  if  the  undertaking  be  un- 
lawful, even  if  they  intend  no  contempt.®*  In  this  connection  the 
Hon.  Francis  Wharton  says :  "  The  receiver  is  as  much  an  officer 
of  the  court  as  is  an  officer  appointed  by  the  court  to  summon  wit- 
nesses or  to  execute  final  process.  Resistance  in  the  first  case  is 
as  much  an  obstruction  of  the  process  as  is  resistance  in  the  last 
two  cases.  It  may  be  objected  that  this  bears  with  unnecessary 
harshness  on  persons  ignorantly  impeding  the  action  of  the  re- 
ceivers in  a  case  such  as  the  present.  The  same  objection,  however, 
applies  to  all  other  cases  of  resistance  of  process,  and  if  the  ob- 
jection was  held  good,  no  process  whatever  could  be  enforced 
against  parties  who  are  so  stupid  or  so  angry  as  not  to  under- 
stand what  is  the  nature  of  the  authority  which  they  resist."®  In 
a  later  *case  another  federal  court  held  that  receivers  are  entitled 
to,  and  must  have,  the  full  protection  that  the  court  can  give  under 
the  laws  of  the  land,  whether  the  grievance  comes  from  within 
or  without,  and  that  it  is  immaterial  whether  the  interference  ccwnes 
in  the  way  of  actual  violence  or  by  intimidation  and  threats.®* 

Section  237.  The  Power  to  Compromise  Disputed  Claims 
Against  the  Fund  —  Interest  in  Claims. —  The  authority  of  the 
court  to  control  its  officers  and  to  care  for  the  property  in  his  hands 
as  representing  the  court,  is  ample  to  authorize  a  receiver  to  com- 
promise disputed  and  doubtful  claims  against  the  fund,  by  the  al- 
lowance of  so  much  of  such  claims  as  he  may  deem  just  and  equi- 
table, and  also  to  compromise  with  debtors  of  the  corporation  who 
are  unable  to  pay  in  full,  upon  the  receipt  of  such  part  of  the  debts 
due  from  them  as  he  shall  deem  reasonable  and  for  the  best  interest 
of  all  parties.®*    It  has  been  held  in  New  Jersey  that  an  agreement 


82 /n  re  Doolittle,  23  Fed.  R.  544. 

*3/n  re  Doolittle,  supra. 

w/n  re  Higgins,  27  Fed.  R.  443 
(1886).    See  also  section  289. 

^  Matter  of  the  Croton  Ins.  Co.  3 
Barb.  Ch.  642;  State  v.  Bank  of  Rush- 
ville,  57  Neb.  608;  Wilkinson  v.  Dodd, 
2  Cent.  R.  24s  (N.  J.  Ch.  1886).    In 


the  opinion  in  this  case  Bird,  V.  C 
said:  "By  the  action  of  the  receiver, 
the  depositors  have  over  $800,000 
added  to  the  fund  for  ,  distribution, 
and  the  managers,  if  liable  for  the  al- 
leged negligence,  have  such  liability 
lessened  to  that  extent.  Had  the  re- 
ceiver failed  to  avail  himself  of  this 
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made  between  the  receiver  of  a  corporation  and  the  general  as- 
signee of  one  of  its  creditors  for  the  compromise  of  its  debt  due 
to  said  creditor,  which  agreement  was  ratified  by  the  court,  is  to 
be  regarded  as  a  novation  creating  a  new  obligation  between  the 
receiver  and  the  assignee,  and  that  the  claims  of  resident  attaching 
creditors  of  the  assignor  based  uix)n  the  policy  of  that  state  in  re- 
spect to  assignments  giving  preferences,  which  claims  were  not 
asserted  until  after  the  receiver  had  become  liable  to  the  assignee 
on  said  agreement,  cannot  avail  against  that  agreement.** 

Section  238.  A  Receiver  Cannot  Ordinarily  Purchase  or  Bid  at 
a  Sale  of  the  Estate. —  The  rule  as  to  the  right  of  a  receiver  to 
bid  or  purchase  at  a  sale  of  the  property  committed  to  his  keeping 
is  well  settled.  It  has  long  been  the  rule,  as  stated  in  an  Irish  case 
concerning  a  landed  estate,  that  it  is  contrary  to  the  practice  and 
policy  of  a  court  of  equity  to  permit  the  receiver  in  a  cause  to  bid 
at  the  sale  of  the  lands  over  which  he  has  been  appointed.  But  the 
master  of  the  rolls  added :  "  I  do  not,  however,  say  that  very 
peculiar  circumstances  may  not  justify  the  court  in  departing  from 
what  I  conceive  should  be  the  general  rule,  namely,  not  to  permit 
the  receiver  to  bid  at  a  sale  of  the  estate."*'  Such  is  the  rule  in 
all  jurisdictions.^  This  rule  is  founded  upon  strong  grounds  of 
public  policy  and  upon  the  peculiar  relation  of  the  receiver  to  the 
property  as  being  an  officer  and  representative  of  the  court.  There 
should  be  no  relation  existing  between  him  and  the  fund  incon- 
sistent with  the  duty  and  obligation  which  he  owes  to  the  court 
and  to  the  parties  interested  in  the  property.  So  it  was  said,  in 
a  New  York  case,  by  Johnson,  J. :  "  It  is  hardly  possible  to  state 
the  rule  of  equity  too  broadly  or  too  strongly.  It  will  not  permit 
a  trustee  to  subject  himself  to  the  temptation  which  arises  out  of 
the  conflict  between  the  interest  of  a  purchaser  and  the  duty  of  a 
trustee.  It  was  Miller's  duty  as  receiver  to  make  the  property  bring 
the  highest  possible  price,  but  as  purchaser  this  was  not  his  interest. 


offer,  he  would  have  been  guilty  of 
the  grossest  negligence.  ♦  ♦  ♦  I 
think  he  was  under  the  highest  obli- 
gations to  do  what  he  did,  and  I  be- 
lieve every  equitable  tribunal  will  sus- 
tain him."  This  decision  was  affirmed 
by  the  court  of  errors  and  appeals 
4ub  nom.  Dodd  v.  Wilkinson,  5  Cent. 
R.  100  (1886). 


w  Kimball   v.   Lee,  4   Cent.   R.   332 
(N.  J.  Ch.  1886),  2  Atl.  R.  820. 
8'^  Anderson  v.  Anderson,  9  Ir.  Eq. 

23. 

®8  Donahue  v.  Quackenbush,  62 
Minn.  132,  64  N.  W.  R.  141;  Shade- 
wald  V.  White,  74  Minn.  208,  77  N. 
W.  R.  42;  In  re  Sheets  Lumber  Co. 
52  La.  Ann.  337,  27  So.  R.  809. 
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The  rule  is  entirely  independent  of  the  question  whether,  in  point 
of  fact,  any  fraud  has  intervened.  It  is  to  avoid  the  necessity  of 
any  such  inquiry,  in  which  justice  might  be  balked,  that  the  rule 
takes  so  general  a  form."^ 

It  has  been  correctly  said  that  "  a  receiver  is  regarded  as  occupy- 
ing a  fiduciary  relation,  in  the  sense  that  he  cannot  be  allowed  to 
purchase  for  his  own  benefit  property  connected  with  or  forming 
part  of  the  subject-matter  of  his  receivership,  or  in  his  possession  in 
that  capacity.  *  *  *  Jt  denies  the  receiver  the  privilege  of  be- 
coming a  purchaser  of  property  pertaining  to  his  trust,  entirely 
independent  of  the  question  of  whether  any  fraud  intervened."  The 
purchase  by  the  receiver  of  the  mortgaged  property  in  his  posses- 
sion was  declared  to  be  void.^  Nor  can  a  receiver,  before  the  sale 
of  the  property,  contract  with  an  intending  purchaser  to  become 
interested  with  him  therein.®^  Courts  will  not  permit  a  receiver  any 
more  than  any  other  trustee  to  subject  himself  to  the  temptation 
arising  from  the  conflict  between  the  interest  of  a  purchaser  and 
the  duty  of  a  trustee.®*  A  receiver  cannot  become  a  mortgagee  of 
the  receivership  property,®^  nor  can  he  be  the  purchaser  at  a  mort- 
gage sale  of  receivership  property.^ 

Where  the  receiver  purchased  at  a  sale  of  the  property  of  the 
receivership,  without  the  sanction  of  the  court  or  the  consent  of 
the  parties  interested,  and  in  such  a  way  as  to  conceal  the  fact  from 
both  the  court  and  the  parties,  the  sale  was  set  aside  even  after 
it  bad  been  confirmed  by  the  court.^  And  when  a  receiver  had 
purchased  an  annuity  charged  upon  the  property  in  his  hands, 
for  a  price  much  less  than  its  value,  the  sale  was  rescinded  upon 
the  application  of  the  personal  representatives  of  the  vendor.*^  But 
even  this  rule,  so  rigidly  enforced,  has  found  an  exception  in  a 
case  in  which  the  receiver,  having  obtained  the  consent  of  all  the 
parties  interested  in  the  lands  in  controversy,  was  permitted  to 
become  the  tenant  of  the  lands,  it  appearing  to  the  court  that  such 
a  course  was  beneficial  to  the  estate  and  to  all  concerned  in  it.^ 


^JeweU  V.  Miller,  lo  N.  Y.  402, 
404.  See  also  Carr  v.  Houser,  46  Ga. 
477;  Titherton's  Admr.  v.  Hodge,  81 
Ky.  286;  Alven  v.  Bond,  Flan.  &  K. 
196,  3  Ir.  Eq.  36s ;  Eyre  v.  McDonnell, 
IS  Ir.  Ch.  (N.  S.)  534. 

•OHerrick  v.  Miller,  123  Ind.  304, 
24  N.  E.  R.  III. 

w  Penzel  Grocer  Co.  v.  Williams,  53 
Ark.  81. 


®2  Thompson  v.  Holladay,  15  Orcg. 
34,  14  Pac  R,  725. 

»3Id. 

^Jewett  V.  Miller,  10  N.  Y.  402. 

^  Alven  V.  Bond,  Flan.  &  K.  196. 

^  Eyre  v.  McDonnell,  15  Ir.  Ch. 
(N.  S.)  534. 

®'^Stannus  v.  French,  13  Ir.  Eq.  161. 
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Section  239.  Receiver's  Powers  to  Pay  Out  Money  and  Deliver 
Property  —  Distribution —  As  a  general  rule  a  receiver  should  not 
pay  out  any  money  without  an  order  of  court,  either  general  or 
special,  authorizing  or  directing  him  to  do  so.^  But  there  may  be 
cases  in  which  he  may  take  upon  himself  to  make  payments  with- 
out an  order;*  and  he  will  not  be  denied  reimbursement  in  every 
case  in  which  he  neglects  to  obtain  an  order.^  So,  in  a  case  in 
California,  in  which  the  receiver  was  authorized  to  prosecute  suits 
for  the  recovery  of  assets  of  the  estate,  and  having,  without  an 
order  of  court,  paid  a  sum  exceeding  one  thousand  dollars^  as  a 
reward  for  the  finding  of  important  books  of  account,  which  had 
been  lost,  it  was  held  that  this  amount  should  nevertheless  be  al- 
lowed in  his  accounts.^ 

When  a  receiver  has  been  ordered,  by  mistake,  before  a  final  set- 
tlement, to  pay  out  more  money  than  is  liable  to  come  into  his 
hands  as  such  receiver,  such  order  may  be  amended  or  modified, 
either  upon  direct  and  summary  proceedings,  or  by  the  court  upon 
its  own  motion."*  In  case  a  receiver  is  directed  by  a  final  decree 
to  pay  out  money  from  the  fund,  he  may  lawfully  make  the  pay- 
ment after  an  appeal  is  taken,  if  it  is  not  perfected  by  the  filing  of 
a  bond  operating  as  a  supersedeas;  and  although  the  decree  is  re- 
versed on  the  appeal,  he  cannot  be  required  to  account  for  the 
money  so  paid  out.*  The  general  rule  that  a  receiver  should  not 
pay  out  money  unless  by  order  of  the  court,  applies  to  the  payment 
of  dividends  to  creditors.® 

The  receiver  cannot  pay  out  or  part  with  the  actual  custody  of 
the  funds,  save  at  his  own  risk,  without  some  order,  leave  or  direc- 
tion authorizing  him  to  do  so.  "  He  is  for  the  court  that  ap- 
pointed him  as  much  a  final  custodian  as  is  the  Bank  of  England 
for  the  court  of  chancery."''  Even  money  paid  the  receiver  under 
a  mistake  cannot  be  refunded  without  an  order  of  court.®  Money 
coming  into  his  possession  is  in  the  custody  of  the  court,  and  under 
no  circumstances  can  he  dispose  of  it  without  authority  from  the 


*  Fletcher  v.  Dodd»  i  Vcs.  Jr.  85;  «Hovey   v.    McDonald,    109   U.    S. 

Adams  v.  Woods,  15  CaL  206;  Hospes  150. 

T.  Almstead,  13  Mo.  App.  270,  272.  ^As  to  paying  dividends  in  corpora- 

^Herrick   v.    Miller,    123    Ind.   304,  tion   and   partnership   cases   see   post 

24  N.  £.  R.  III.  under  the  proper  heads. 

2  Adams  v.  Woods,  15  Cal.  206.  ^  Ricks  v.  Broyles,  78  Ga.  610,  3  S. 

» Id.  E.  R.  772,  6  Am.  St.  R.  280. 

*Ryan  v.   Thomas,   104  Ind.  59,  3  ^  Smith   v.   United    States,    135    111. 

N.  E.  R.  653,  655-  279. 
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court.*  Upon  proper  application,  notice  to  the  parties  and  proof, 
the  court  will  award  the  money  held  by  the  receiver  to  the  party 
entitled  to  it.^^  Money  paid  out  by  the  receiver  without  authority 
from  the  court  cannot  be  justified  because  the  receiver  acted  under 
the  advice  of  counsel."  But  where  no  answer  is  filed  in  the  pro- 
ceeding and  the  receiver  distributes  funds  according  to  the  facts 
as  alleged  in  the  petition,  the  plaintiff  cannot  object. ^^  And  where 
a  receiver  deposited  with  the  receivership  fund  money  belonging 
to  another,  it  was  held  that  the  defendant  was  in  no  way  prejudiced 
by  the  receiver  giving  a  check  to  the  person  for  the  amount. ^^ 

In  paying  out  money  under  an  order  of  court  the  receiver  is  au- 
thorized to  pay  it  only  to  the  person  named  therein  or  to  one  having 
a  valid  power  of  attorney  from  such  person.  Express  authority 
for  payment  in  any  other  mode  must  be  shown  by  the  receiver,  on 
peril  of' being  disallowed  credit  for  the  amount  in  his  accounting." 
Where  a  receiver  proceeded  upon  conclusions  of  law  stated  by  the 
court  and  paid  out  certain  money,  and  the  final  decree  of  the  court 
was  inconsistent  with  such  conclusions,  it  was  held  that  the  re- 
ceiver must  be  governed  by  the  formal  order  of  the  court  and  not 
by  the  conclusions  of  law.^^ 

Strictly  speaking  a  receiver  has  no  right  to  make  any  contract 
binding  the  property,  or  to  pay  out  the  funds  in  his  hands  without 
first  obtaining  the  authority  of  the  court.  When  it  becomes  neces- 
sary for  the  receiver  to  incur  an  expense,  or  make  a  contract  or 
obligation,  or  pay  out  funds,  he  should  apply  to  the  court  for  an 
order  authorizing  him  to  do  so.  But  courts  will  adopt  the  more 
liberal  rule  which  generally  obtains  in  reference  to  administrative 
trusts,  that  if  a  receiver,  without  previous  authority,  but  upon  his 
own  responsibility,  incurs  an  expense  in  the  discharge  of  his  duties, 
which  he  shows  to  have  been  necessary,  and  such  as  the  court 
would  have  authorized  if  application  had  been  made  in  advance,  to 
accord  him  the  like  indemnity  which  would  have  been  accorded 
if  the  previous  authority  had  been  obtained.^*  A  receiver  has  no 
right  to  deliver  property  in  his  possession  to  a  claimant  without  an 
order  of  the  court." 


»Id.;  Duffy  v.  Casey,  ^  Robt  79. 
10  Duffy  V.  Casey,  7  Robt.  79. 
lUd. 
12  Cooper  V.  Brinkman,  17  Pac  R. 

157. 
i^Eccles  V.   Drovers  &   Mechanics' 

Nat.  Bank  (Md.  Ct  App.),  29  AtL  R. 
963. 


1*  In  re  Brown's  Estate,  19  L.  R.  Ir. 
132,  affirmed,  19  L.  R.  Ir.  183. 

15  Bartlett  v.  Reicheneker,  1 1  Wash. 
692,  40  Pac  R.  339. 

18 Henry  v.  Henry  (Ala.),  15  So.  R. 
916. 

i^Tapscott  V.  Lyon,  103  Cal.  297, 
37  Pac.  R.  225. 
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A  receiver  is  entitled  to  no  superior  rights  because  of  his  position 
and  has  no  power  to  pay  himself  a  claim  due  from  the  defendant, 
in  disregard  of  the  rights  of  other  creditors.^®  He  is  entitled  to 
no  advantage  because  of  his  office.^®  When  a  receiver  pays  out 
money  under  the  order  of  the  court  he  and  his  sureties  are  fully 
protected  although  such  order  is  afterward  reversed.^^  When  a  re- 
ceiver, in  good  faith,  under  the  direction  of  the  court,  pays  out 
money,  he  will  be  protected  and  not  be  required  to  make  restitution.^^ 
A  receiver  was  ordered  to  sell  certain  machinery  and  hold  the  pro- 
ceeds for  the  payment  of  existing  liens.  This  direction  was  disre- 
garded, the  receiver  paying  out  the  proceeds  of  the  sale  for  operat- 
ing expenses.  In  adjusting  his  accounts  this  fund  was  treated  as 
though  it  were  held  as  directed,  and  the  amount  was  charged  to  the 
receiver's  account.^ 

Section  240.  The  Receiver's  Rights  as  to  Receiving  Money  Not 
Due. — ^A  receiver  appointed  to  sue  for  and  collect  such  debts  as 
are  or  may  become  due,  and  pay  over  to  the  plaintiff,  such  sums 
of  money  as  shall  come  to  his  hands,  has  authority  to  receive  money 
payable  under  a  contract  before  it  becomes  due,  and  may  take  notes 
instead  of  money,  if  they  be  accepted  by  the  plaintiff.^  Where  a 
receiver  was  authorized  "  to  execute  and  acknowledge  for  record 
formal  satisfaction  and  discharge  of  all  real  estate  mortgages  which 
came  to  him  as  receiver,  upon  payment  to,  or  collection  by  him 
thereof,  or  of  debts,  the  payment  of  which  they  were  given  to  se- 
cure," it  was  held  that  his  authority  was  broad  enough  to  authorize 
him  to  receive  the  money  unpaid  on  mortgages  held  by  him  as 
receiver,  whether  due  or  not,  at  the  time  of  the  payment.^ 

Section  241.  The  Receiver's  Right  to  Rents — The  receiver  is 
entitled  to  all  the  rents  in  arrear  at  the  time  of  his  appointment,^ 
and  to  the  rents  which  subsequently  accrue  during  the  continuance 


^®  State  Central  Savings  Bank  v. 
Fanning  Ball-Bearing  Chain  Co.  92 
N.  W.  R.  712. 

^•Donahue  v.  Quackenbush,  62 
Minn.  132,  64  N.  W.  R.  14;  In  re 
Sheets  Lumber  Co.  52  La.  Ann.  1337, 
27  So.  R.  809. 

*Le$stcr  v.  Lawyers'  Surety  Co. 
63  N.  Y.  S.  804,  50  App.  Div.  181,  30 
Civ.  Proc  R.  ^ 


21  Pleffer  v.  Kling,  68  N.  Y.  S.  641 ; 
People  V.  Family  Fund  Society,  52 
N.  Y.  S.  867. 

22  State  Central  Bank  v.  Fanning 
Bali-Bearing  Chain  Co.  92  N.  W.  R. 
712. 

28  01cott  V.  Heermans,  3  Hun,  431. 
2*Heermans  v.  Clarkson,  64  N.  Y. 

171. 
*Codrington  v.  Johnstone,  i  Beav. 

524. 
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of  the  receivership;  and  an  order  may  be  obtained  on  motion,  or 
summons,  with  the  consent  of  the  tenant,  for  payment  thereof  by 
him  to  the  receiver,  notwithstanding  he  has  not  attorned.^  Where 
the  order  appointing  a  receiver  gives  him  "  full  power  to  collect 
the  rents,  take  care  of  and  preserve  the  same,"  he  is  authorized 
thereby  to  collect  the  rents  to  become  due  after  the  appointment, 
as  well  as  those  due  at  the  date  of  the  appointment,  but  whatever 
defenses,  counterclaims  or  set-offs  the  lessee  would  have  had  in  a 
suit  by  the  lessors  on  the  lease,  are  available  to  the  lessee  in  a  suit 
by  the  receiver.^ 

Section  242.  The  Powers  of  Receivers  in  Leasing  the  Property. 

— A  receiver  cannot,  without  the  special  leave  of  the  court,  become 
the  tenant  of  any  part  of  the  lands  over  which  he  has  been  ap- 
pointed.^ He  may  rent  out  the  premises  under  order  of  the  court.® 
Where  a  tenant  is  entitled  to  a  renewal  of  a  lease,  the  receiver  is 
the  proper  person  to  apply  to  the  court  for  a  reference  as  to  the 
propriety  of  making  the  renewal ;  but  such  reference  will  be  granted 
on  the  application  of  the  tenant,  where  he  offers  to  make  good  the 
terms  of  the  covenant  for  renewal.^  A  receiver  cannot  determine 
a  subsisting  lease  without  the  leave  and  under  the  direction  of  the 
court.^*  A  receiver  of  an  infant's  estate  cannot  be  authorized  to 
rent  the  land  for  the  entire  period  of  the  infant's  minority.^ 

A  lease  made  by  a  receiver  appointed  in  a  suit  to  foreclose  a  mort- 
gage is  binding  on  the  mortgagee.^ 

A  tenant  who  has  taken  from  a  receiver  a  lease  for  a  term  will 
not  be  favored  where  the  rent  runs  in  arrear  and  he  desires  to  sur- 
render and  take  a  new  lease  at  a  reduced  rent.  He  should  pay  up 
what  is  due  before  he  will  be  allowed  to  surrender;  and  then,  might 
have  to  run  the  chance  of  securing  the  premises  again  through  a 
sale  of  a  term  of  years  at  auction  by  the  receiver.**  If  a  receiver 
who  lets  premises  gives  notice  to  quit,  the  courts  of  law  will  re- 
spect such  notice.**^    The  court  will  not,  at  the  instance  of  the  re- 


^Hobson    V.    Sherwood,    19    Beav. 

575. 

27  Cox  V.  Volkert,  86  Mo.  505*  5". 

»Alven  V.  Bond,  Flan.  &  K.  196. 
3  Ir.  Eq.  224. 

2^  Simmons  v.  Allison,  118  N.  C. 
761,  24  S.  E.  R.  740. 

*>Morgell  V.  Roycs,  2  Hog.  235. 

•1  Doe  V.  Read,  12  East,  58. 


^Amcs  V.  Ames,  148  III.  321,  36  N. 
£.  R.  no. 

8»  Western  Union  Tel.  Co.  v.  Bos- 
ton Safe  Deposit  &  Trust  Co.  112  Fed 
R.  37,  50  C.  C.  A.  106. 

34  Lorillard  v.  Lorillard.  4  Abb.  Pr. 
2ia 

3*  Doe  V.  Read,  12  East,  58. 
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cciver,  order  a  remission  of  arrears  or  reduction  of  rents,^  nor, 
on  the  motion  of  the  receiver,  order  that  any  of  the  arrears  of  rent 
of  the  tenants  be  forgiven.*^ 

In  England  it  has  been  said  that  there  is  no  instance  of  power 
being  given  by  the  court  to  a  receiver  to  g^ant  a  lease  which  would 
bind  more  than  a  tenant  for  life  f^  nor  can  he  grant  a  lease  for  a 
longer  time  than  a  year,  without  the  authority  of  the  court.®*  And 
in  Ireland  it  has  been  decided  that  a  motion  to  let  lands  in  the 
actual  occupation  of  the  defendant  or  respondent  in  a  cause  or  mat- 
ter, should  be  made  by  the  plaintiff  or  petitioner,  and  not  by  the 
receiver  in  such  cause  or  matter.  If  the  motion  be  made  by  the 
receiver,  and  be  unopposed,  the  court  will  not  make  any  order  upon 
it ;  and  if  it  be  opposed,  it  will  be  refused,  with  costs.*^ 

It  has  been  held  that  a  lease  for  a  time  beyond  the  termination 
of  the  litigation  would  be  an  unjustifiable  exercise  of  judicial  dis- 
cretion, but  that  it  would  not  be  ipso  facto  terminable  with  the  end 
of  the  litigation.*^  It  was  said  in  the  case  cited  that  a  lease  may 
be  for  the  customary  term,  and  that  when  made  on  motion  of  the 
receiver,  without  notice  to  the  parties,  it  is  not  void.  In  a  late 
case  in  the  supreme  court  of  New  York,  Patterson,  J.,  at  chambers, 
said:  "The  court  had  jurisdiction  to  direct  the  receiver  to  make 
leases  of  the  property,  but  I  do  not  understand  it  is  the  custom  in 
this  state,  or  elsewhere,  to  authorize  long  leases  of  the  property  to 
be  made  by  receivers  in  partition  or  foreclosure  cases.  Rentings 
are  generally  to  be  made  from  year  to  year,  although  there  may  be 
special  reasons,  which  should  induce  the  court  to  authorize  leases 
for  a  longer  term.  But  it  does  not  seem  to  be  proper  to  authorize 
leases  which  shall  endure  beyond  the  life  of  the  litigation  in  which 
the  receiver  is  appointed,  as  they  act  to  keep  the  parties  out  of  pos- 
session of  the  property  to  which,  by  the  judgment  of  the  court, 
they  are  entitled;  and  if,  in  an  ordinary  case,  and  without  any 
reason  appearing,  and  upon  the  simple  ex  parte  application  of  the 
receiver,  the  court  may  create  a  term  in  property  for  three  years,  it 
may  arbitrarily  create  a  term  for  any  indefinite  number  of  years.  "*^ 
A  court  having  the  power  through  its  receiver  to  lease  the  property 
involved  in  the  proceeding,  cannot  at  its  will  terminate  a  lease  so 


^Robinson  v.  Shearer,  Hayes  &  J.  And  see  Lord  Mansfield  v.  Hamilton, 

799.  2  Sch.  &  Lef.  28. 

"^  Woodward  v.  Woodward,  Hayes  ^Wrixon  v.  Vise,  5  Iredell  Eq.  276. 

&  J.  126.  «  Weeks  v.  Weeks,  106  N.  Y.  626. 

*  Gibbons  v.  Howell,  3  Madd.  479.  ^^  Weeks  v.  Comwell,  N.  Y.  Daily 

^Morris  v.  Elme,   i  Ves.  Jr.    139.  Reg.,  Apr.  14,  1887. 
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made.  Such  a  lease  should  be  made  with  careful  circumspection, 
so  that  it  will  not  be  given  for  a  time  which  will  needlessly  prolong 
the  litigation;  but  when  made  for  a  fixed  term  and  no  right  to 
terminate  it  is  reserved,  and  the  tenant  is  ousted  by  order  of  the 
court  before  the  expiration  of  the  lease,  he  should  be  awarded  com- 
pensation for  the  actual  damages  sustained.** 

The  duty  of  a  receiver  is  to  collect  the  rents  of  the  estate,  and 
for  this  purpose  he  should,  in  the  first  place,  call  upon  the  tenants 
to  attorn,  by  producing  a  certified  copy  of  the  order  appointing  him 
and  a  certificate  of  the  officer  of  the  court  that  the  master's  report 
has  become  absolute,  and  by  serving  copies  of  them.  By  the 
English  practice  the  order  of  reference  and  the  report  itself  are 
produced.**  The  better  practice  is  to  serve  the  order  without  de- 
lay, for,  although  all  the  parties  in  the  cause  are  considered  as 
having  notice  of  the  appointment,  yet  tenants  and  others  who  are 
not  parties  are  only  bound  from  the  time  the  order  is  served.**  If 
the  tenants  refuse  to  attorn,  the  receiver  should  apply  to  the  court 
for  an  order  upon  them  to  attorn  and  to  pay  the  rents  to  him  as 
receiver  in  the  cause.  In  support  of  this  application,  the  order  of 
reference,  if  there  were  one,  the  report  of  the  appointment  and  an 
affidavit  of  the  refusal  of  the  tenants  must  be  set  out.  The  court 
will  make  the  order  as  of  course.**  If  they  disobey  this  order  and 
persist  in  their  refusal,  the  receiver  may,  upon  affidavit  of  service 
of  the  former  order  and  of  their  refusal  to  attorn  in  obedience 
thereto,  obtain  an  order  that  the  tenants  do  attorn  within  a  certain 
time  or  that  they  stand  committed.*^  Where  the  tenant  has  attorned 
to  the  receiver  he  may  distrain  without  an  order,*®  and  in  his  own 
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name. 

In  New  York  it  was  held  that,  although  the  doctrine  of  attorn- 
ments generally  has  become  obsolete,  it  should  be  made  use  of  in 
the  matter  of  a  receivership,  as  it  would  bring  the  receiver  within 
the  statutory  provision  of  swearing  to  the  amount  due  and  also 
save  future  special  applications,  and  that  strangers  will  not  be  al- 
lowed to  disturb  the  tenants  after  they  have  attorned  to  the  re- 
ceiver.*^ After  the  tenants  of  a  party  have  attorned  to  a  receiver, 
under  an  order  of  the  court,  the  court  will  not  allow  them,  or  any 


*s  Farmers*  Loan  &  Trust  Co.  v. 
Eaton,  114  Fed.  R.  14,  51  C.  C.  A.  640. 

**2  Brown's  Ch.  Pr.  838;  i  Smith's 
Ch.  Pr.  SCO. 

**Hemsworth  v.  Maunsell,  i  Hog. 
17a 


**  Edwards  on  Receivers,  128. 
4^2  Brown's  Ch.  Pr.  839. 
*8  Kelly  V.  Belham,  Dick.  12a 
^  Davis  V.  Gray,  16  Wall.  203,  218. 
^Bronson,  J.,  in  Merritt  v.  Lyon, 
16  Wend.  421. 
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one  else,  to  question  the  right  of  the  receiver  by  disturbing  his 
possession.*^^  A  receiver  may  distrain  for  rent  without  a  particular 
order  for  the  purpose.^^  If  the  tenant  have  attorned,  the  distress  * 
can  be  in  the  name  of  the  receiver;  if  otherwise,  then  it  must  be 
in  the  name  of  the  person  having  the  legal  estate.^  A  receiver 
must  not  convert  his  power  to  let  into  an  instrument  of  personal 
favor  and  private  patronage;"  but  he  may  exercise  his  discretion 
as  to  the  time  when  he  will  enforce  the  rent.  He  is  only  to  take 
care  not  to  act  oppressively.**^  Where  a  person,  not  a  party  to  the 
cause,  is  in  receipt  of  the  rent  of  a  tenant  before  the  receiver  is  ap- 
pointed, the  tenant  will  not  be  attached  for  continuing  to  pay  to 
that  person  instead  of  the  receiver.  If  the  right  of  such  person  is 
questioned,  it  ought  to  be  ascertained,  in  a  proper  proceeding  for 
the  purpose ;  his  rights  cannot  be  divested  in  an  ex  parte  proceed- 
ing.** 

The  death  of  a  receiver  works  no  alteration  in  the  order  appoint- 
ing him.  In  such  a  case  the  tenant  must  retain  his  rents  for  a  new 
receiver  when  appointed.^'' 

Section  243.  The  Right  to  Make  Repairs  on  the  Property. — 
The  courts  have  uniformly  required  that  receivers  shall  not  make 
repairs  upon  the  property  intrusted  to  them  unless  permitted  to  do 
so  by  the  order  appointing  them  or  by  leave  specially  given.**  If, 
however,  a  receiver  does  make  such  repairs  without  express  per- 
mission, and  the  sum  expended  is  very  small,  or  if  it  be  shown  that 
he  has  acted  in  good  faith  and  for  the  best  interests  of  the  property 


*^  Albany  City  Bank  v.  Schermer- 
hom,  9  Paige,  372. 

^Pitt  V.  Snowden,  3  Atk.  750;  Ben- 
nett V.  Robins,  5  Carr.  &  P.  379. 

**  Hughes  V.  Hughes,  i  Vcs.  Jr.  161, 
3  Bro.  C  C  87  (n)  (Eden's  Ed.)- 

^Blanchard  v.  Cawthom,  Coop. 
{Ump,  Brougham),  113. 

*  Lucas  V.  Mayne,  i  Hog.  394. 

'•Nason  v.  Blennerhassett,  i  Hog. 
402.  Sec  also  Praed  v.  Lewis,  2  Moll. 
369. 

"Russell  V.  Baker,  i  Hog.  180. 

"Blunt  V.  Clitherow,  6  Vcs.  799; 
Attorney-General  v.  Vigor,  11  Ves. 
563-  In  the  first-named  case  it  was 
said:  "Receivers  must  understand 
that  they  are  not  to  be  permitted  to 


lay  out  money  in  repairs  at  their  dis- 
cretion." C/.  Wyckoff  V.  Schofield,  103 
N.  Y.  630,  632  (1886),  in  which  Dan- 
forth,  J.,  said:  "It  is  plain  the  re- 
ceiver had  no  power  to  lessen  the 
fund  to  which  the  plaintiff  had  a 
right  to  resort.  Such  directions  might 
have  been  given  by  the  court  if  neces- 
sary for  the  preservation  of  the  prop- 
erty. It  was  not  applied  to.  The 
expenses  were  not  incurred,  nor  the 
repairs  made,  with  its  permission,  and 
whether,  having  been  made,  the  court 
should  allow  its  receiver  to  reimburse 
the  contractor,  was  a  matter  entirely 
within  its  discretion,  and  from  its  de- 
termination no  appeal  will  lie  to  this 
court." 
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intrusted  to  him,  or  that  it  was  necessary  to  act  immediately,  in 
order  to  prevent  damage,  his  action  will  be  approved  by  the  court.^"^ 

In  England  if  the  order  appointing  a  receiver  of  a  landed  estate 
direct  him  to  manage  it,  he  is  thereby  authorized  to  propose  to  the 
master  to  make  ordinary  repairs  without  special  act  of  the  court.** 
Where  a  receiver  was  directed  by  the  order  of  the  court,  if  neces- 
sary, to  apply  any  moneys  derived  from  any  of  the  several  pieces  of 
property  to  the  support  of  the  other,  it  was  held  that  the  receiver 
was  warranted  in  laying  out  what  he  thought  necessary  for  repairs, 
subject  to  the  allowance  of  such  sums  as  he  had  spent  for  that 
purpose,  provided  it  should  appear  to  the  court  that  they  were 
reasonable  and  proper.®^  Where  repairs  to  any  amount  are  re- 
quired, the  better  practice  seems  to  be  for  the  receiver  to  present  a 
petition,  showing  the  state  of  the  premises,  and  praying  for  author- 
ity to  act. 

Upon  the  subject  of  this  section  the  supreme  court  of  Arkansas 
has  said :  "  Ordinarily  a  receiver  will  not  be  allowed  for  improve- 
ments without  previous  authority  of  the  court  to  make  them;  but 
where  they  are  made  in  an  emergency  or  without  fault  on  his  part 
in  not  procuring  previous  authority,  and  are  essential  to  the  profit- 
able enjoyment  of  the  estate,  and  inure  to  its  permanent  better- 
ment, the  court  may  allow  a  reasonable  remuneration  for  them.''® 
The  New  York  court  of  appeals  has  declared  that  expenses  in- 
curred by  a  receiver  strictly  for  the  preservation  of  the  property 
may  be  charged  to  the  fund  in  the  receiver's  possession  without 
previous  authority  from  the  court.^  In  Iowa  this  was  said :  "  What 
expense  a  receiver  may  properly  incur  becomes  a  question  some- 
times of  great  doubt  and  difficulty.  The  fundamental  idea  is  that 
he  must  preserve  the  property  and  hold  the  same  to  be  disposed  of 
under  the  orders  of  the  court."^  Where  a  receiver  was  ordered 
to  apply  money  derived  from  one  piece  of  property  to  the  support 
of  another  it  was  held  that  he  had  implied  power  to  make  repairs 
without  a  previous  order  of  the  court.^ 

The  rule  concerning  the  receiver's  powers  in  making  repairs  has 
been  correctly  asserted  thus :    "  The  general  rule  is  well  settled  that 


w  Blunt  V.  Clitherow,  supra;  Waters 
V.  Taylor,  15  Ves.  Jr.  25;  Tempest  v. 
Ord,  2  Meriv.  56;  Hynes  v.  McDer- 
mott,  3  N.  Y.  St.  R.  582,  585  (N.  Y. 
Com.  PI,  Gen.  T.,  1886). 

^Thornhill  v.  Thornhill,  14  Sim. 
600. 

•1  Hynes  v.  McDermott,  3  N.  Y.  St. 


R-  582,  585  (N.  Y.  Com.  PL,  Gen.  T.. 
1886). 

^Jefferson  v.  Edrington,  53  Ark. 
545,  14  S.  W.  R.  99.  903. 

« Villas  V.  Page,  106  N.  Y.  439- 

^  Snow  V.  Winslow,  54  Iowa,  200. 

« Hynes  v.  McDennott,  14  Daly, 
104. 
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a  receiver  will  not  be  allowed  to  incur  liabilities  for  repairs  against 
the  estate  in  his  hands,  or  be  credited  with  any  outlays  therefor 
which  are  not  made  by  leave  of  court  first  applied  for  and  obtained. 
The  exception  to  the  rule  is  that  his  action  may  be  approved  by  the 
court  where  repairs  are  made  without  permission,  if  the  sum  ex- 
pended or  incurred  is  very  small,  or  if  it  be  shown  that  he  acted  in 
good  faith  and  for  the  best  interests  of  the  property  intrusted  to 
him,  or  that  it  was  necessary  to  act  immediately,  in  order  to  pre- 
vent damage.  "•• 

Section  244.  Money  Deposited  by  Receiver  in  Bank -r~  Control 
of  by  Bank. —  Where,  by  the  order  appointing  them,  receivers  were 
authorized  and  directed  to  carry  on  and  operate  railways,  and  the 
property  thereof,  and  such  carrying  on  and  operating  contemplated 
the  transaction  of  such  financial  business  as  required  the  medium 
and  accommodation  of  banks,  it  was  held,  that  in  the  transaction  of 
this  business,  moneys  deposited  in  banks  were  not  deposited  as 
special  funds,  to  be  drawn  out  on  order  of  the  court,  but  were  de- 
posited generally,  to  the  credit  of  the  receivers,  and  to  be  handled 
and  used  by  the  bank  as  were  the  deposits  of  its  other  patrons,  and 
that  the  officials  of  such  bank  were. not  guilty  of  a  contempt  of 
court  for  misconduct  in  dealing  with  these  funds ;  but  the  receivers 
were  ordered  to  institute  the  necessary  legal  proceedings  to  make 
such  officials  individually  and  collectively  liable  for  all  the  funds 
wrongfully  obtained  and  withheld  from  said  receivers.®^ 

Section  245.  A  Receiver  May  be  Empowered  to  Conduct  a 
Business  When  Necessary  —  His  Powers. —  Notwithstanding  that 
it  was  said  by  Lord  Eldon  that  "  it  was  not  the  business  of  the  court 
to  manage  or  carry  on,  from  time  to  time,  a  partnership  of  any  kind ; 
and  that  it  was  impracticable  for  the  court  to  do  so,"^  and  while  a 
receiver  of  the  effects  of  a  business  should,  ordinarily,  proceed  and 
sell  the  establishment  without  delay,  cases  sometimes  arise  in  which 
the  business  should  be  carried  on  by  him  as  usual,  so  that  the 
good-will  thereof  may  be  secured  to  the  purchaser,  and  the  full 
value  of  the  establishment  realized  on  such  sale.^    This  principle 

*Hcffron  v.  Milligan,  40  111.  App.  <»  Chancellor  Walworth,  in  Marten 

291;  approving  text  of  original  edition.  v.  Van  Schaick,  4  Paige,  480.     This 

•^Southern  Development  Co.  v.  suit  related  to  a  newspaper,  its  sub- 
Houston  &  Texas  Cent  R.  R.  Co.  27  scription  list  and  advertising  columns, 
Fed.  R.  344,  349,  350.  and  to  a  printing  establishment.    The 

•Const.  V.   Harris,   i   Turn.  &  R.  court  said:     "But  the  court  will  not 

518-  take  upon  itself  the  responsibility  of 
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has  been  applied  in  New  York  in  cases  in  which  newspaper  prop- 
erty was  involved,  the  receivers  being  authorized  to  conduct  the 
.publication  of  the  papers  until  they  could  be  sold.''^  So,  also,  in 
England,  an  order  of  the  vice-chancellor  appointing  a  receiver  with 
power  to  manage  and  carry  on  a  newspaper  was  affirmed  on 
appeal.''* 

If  a  receiver  carry  on  a  business  without  authority,  he  will  be 
held  liable  for  all  losses  that  may  be  incurred.'^  Where  he  is  di- 
rected to  sell,  and  carry  on  the  business  until  he  can  sell,  he  should 
sell  at  the  earliest  practicable  moment.''*  The  fact  that  parties 
were  acting  as  receivers  under  the  appointment  of  the  court  of 
chancery  cannot  be  recognized  as  a  defense  to  a  suit  at  law  for  a 
breach  of  any  obligation  or  duty  which  was  fairly  or  voluntarily  as- 
sumed by  them  in  matters  of  business  conducted  or  carried  on  by 
them  while  acting  as  such  receivers.''*  In  modern  practice  receivers 
are  frequently  authorized  to  carry  on  a  business  in  order  to  preserve 
its  value."'*  The  business  which  is  continued  and  carried  on  bv  a 
receiver  is  generally  that  of  a  corporation  or  partnership,  and  the 
topic  of  this  section  will  be  found  discussed  at  length  in  the  chap- 
ters pertaining  to  those  subjects.  It  is  a  matter  of  judicial  discre- 
tion as  to  carrying  on  the  business  of  the  defendant,  which  will  not 
be  disturbed  on  appeal  except  "  in  case  of  flagrant  error  and  in- 
justice.''^* 

Where  a  receiver  was  authorized  to  conduct  the  business  of  a 
partnership  and  to  replenish  the  stock  until  it  could  be  sold  at  a 
reasonable  price,  it  was  held  that  the  order  gave  authority  to  the 
receiver  to  buy  merchandise  and  pay  for  it  out  of  the  proceeds  of 
sales.""  An  order  directing  a  receiver  "  to  conduct  and  run  the 
hotel,  and  for  that  purpose  to  make  such  purchases  as  may  be  neces- 
sary," without  any  authority  to  secure  money,  was  held  to  contain 
implied  powers  to  purchase  necessary  supplies  to  run  the  business 


continuing  the  publication  of  a  politi- 
cal paper,  by  a  receiver,  any  longer 
than  is  absolutely  necessary  to  pre- 
vent a  sacrifice  of  the  property.  Un- 
til a  sale  can  be  effected,  the  defend- 
ants may  continue  to  superintend  the 
editorial  department  of  the  paper,  as 
they  have  heretofore  done;  but  the 
paper  must  be  personally  responsible 
for  any  publication  therein  which  is 
improper." 

70  Marten   v.   Van    Schaick,   supra; 
Dayton  v.  Wilkes,  17  How.  Pr.  510. 


"Kelly  V.   Hutton,   17  W.  R.  425* 

427. 

72  McCay  v.  Black,  14  Phila.  635. 

73  Hooper  v.  Winton,  24  111.  353. 
7*Blumenthal   v.    Brainerd,   38  Vt 

402. 

75  Text  approved  in  Blythe  v.  Gib- 
bons (Ind),  35  N.  E.  R,  557. 

7«  Wilmington  Star  Mining  Co.  v. 
Allen,  95  HI-  288. 

77Rushworth  v.  Smith,  34  Pac  R. 
482. 
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on  credit,  and  that  debts  incurred  by  the  receiver  constituted  a 
charge,  first  on  the  income,  and,  second,  on  the  corpus  of  the  prop- 
erty.™ Ordinarily  the  business  of  the  defendant  should  not  be  con- 
tinued.'* But  the  power  of  a  court  of  equity  to  do  so  is  well  estab- 
lished ;  and  such  should  be  done  when,  to  do  so,  would  be  business 
economy. 

If  a  receiver  is  authorized  to  carry  on  the  business  of  the  de- 
fendant he  has  the  power  to  contract  and  incur  such  debts  as  are 
usual  and  customary  in  conducting  such  business.*^  It  is  not  the 
right  of  a  receiver  to  continue  and  carry  on  the  business  over  which 
he  is  appointed  unless  authorized  to  do  so  by  the  court  appointing 
him.**  The  continuing  of  the  business  of  a  newspaper  company  by 
a  receiver  without  the  order  of  the  court  was  approved,  the  court 
declaring  that  the  property  would  sell  as  a  going  concern  for  a 
much  better  price  than  if  it  had  remained  idle  for  months.^  It 
has  been  said  that  if  the  character  of  the  business  placed  in  the  pos- 
session of  a  receiver  is  such  as  to  imperatively  require  its  con- 
tinuance, its  operation  by  the  receiver  without  authority  from  the 


^Highland  Avenue  &  Belt  R.  R. 
Co.  V.  Thornton,  105  Ala.  225,  16  So. 
R.699. 

™  Vance  v.  Circuit  Judge,  102  Mich. 
iR  60  N.  W.  R.  76r. 

*>Cake  V.  Woodbury,  3  App.  D.  C. 
^;  Cake  v.  Mohun,  164  U.  S.  311, 
41  L  Ed.  447;  Sager  Mfg.  Co.  v. 
Smith,  60  N.  Y.  S.  849,  45  App.  Div. 
358,  7  N.  Y.  Annot  Cas.  58. 

«iCake  V.  Mohun,  164  U.  S.  311,  41 
L  Ed.  447;  Terry  v.  Martin,  7  N.  M. 
54i  32  Pac  R.  157.  In  the  exercise 
of  a  wise  discretion  a  court  may  direct 
its  receiver  to  continue  the  conduct  of 
the  business  in  which  the  defendant 
was  engaged  at  the  time  the  property 
was  seized.  Upon  this  subject  this 
was  recently  said :  "  But  we  do  mean 
to  say  that  such  a  course  can  only  be 
justified  when  it  is  absolutely  neces- 
sary to  the  preservation  of  the  rights 
of  the  parties,  it  being  borne 'in  mind 
that  preservation  of  the  property  is 
the  purpose  for  which  a  receiver  is 
primarily  appointed,  and  that  a  judi- 
tial  administration  through  him  of  an 
estate  seized  by  the  court,  though  the 


final,  is  never  the  secondary  considera- 
tion. Necessarily  these  matters  are 
largely  within  the  discretion  of  the 
trial  judge,  but  at  least  it  becomes  a 
question  of  law  whether  the  court 
can  lawfully  operate  property  seized 
by  it,  and  the  exercise  of  this  power 
depends  upon  how  far  such  conduct 
may  be  necessary  to  the  preservation 
of  the  existing  status,  taking  into  con- 
sideration the  character  of  the  prop- 
erty, the  uses  to  which  it  may  be  ap- 
plied, and  how  far  and  to  what  extent 
use  may  be  necessary  to  its  preserva- 
tion. So  far  as  we  are  enabled  to  do 
so  by  judicial  utterances  we  are  dis- 
posed to  discourage  the  practice  of 
the  present  day,  too  prevalent  in  the 
chancery  courts,  of  undertaking  to 
employ  the  judicial  machinery  in  the 
conduct  of  commercial  and  manufac- 
turing enterprises,  the  control  of  which 
should  be  more  properly  committed  to 
private  hands."  Bigbee  v.  Summerour, 
28  S.  E.  R.  642.  In  this  case  the 
property  involved  was  a  mine. 

M  Granger  v.  Old  Kentucky  Paper 
Co.  49  S.  W.  R.  477. 
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court  will  be  approved.®^  Where  a  receiver  was  authorized  to  con- 
tinue the  business  of  the  defendant  for  such  period  of  time  as  to 
him  seemed  beneficial  to  the  estate,  and  to  enter  into  such  contracts 
as  should  be  necessary  therefor,  so  long  as  he  continued  the  busi- 
ness at  a  profit  or  until  the  further  order  of  the  court,  it  was  held 
that  the  power  of  the  receiver  was  limited  to  the  manufacture  of 
goods  for  such  time  only  as  the  business  would  prove  profitable, 
and  that  the  receiver  had  no  power  to  enter  into  a  contract  for  the 
manufacture  and  delivery  of  a  large  quantity  of  goods  within  a 
definitely  specified  time.®*  If  courts  assume  to  run  business  affairs 
by  taking  the  property  out  of  the  hands  of  the  owners  and  man- 
s^girig  it  for  them,  they  should  conduct  the  business  on  such  prin- 
ciples as  prudent  owners  would  do ;  and  a  receiver  ought  not  to  be 
deterred  from  doing  with  the  property  what  the  owners  would  do 
with  it.«^ 

The  topic  of  this  section  concerns  the  continuance  of  the  busi- 
ness of  individuals  and  private  corporations.  The  rule  is  different 
when  a  court,  through  a  receiver,  takes  possession  of  railroads  and 
other  qtdosi  public  corporations,  which  subject  is  discussed  under 
the  chapters  concerning  railroads  and  other  corporations.  In  the 
operation  of  a  business  of  private  corporations  an  attempt  has  been 
made  in  some  cases  to  apply  the  rule  which  permits  a  court  oper- 
ating a  railroad  to  incur  indebtedness  for  carrying  on  the  business 
and  to  make  it  a  paramount  lien  upon  the  corpus  of  the  property, 
superior  to  that  of  prior  lienholders,  without  their  consent.  That 
rule  is  not  applicable  to  the  continuance  of  the  business  of  indi- 
viduals and  private  corporations.®^  A  court  has  no  power  to  issue 
receiver's  certificates  where  the  operation  of  the  business  is  that  of 
an  individual  or  private  corporation. 


*3  Terry  v.  Martin,  7  N.  M.  54,  32 
Pac.  R.  157. 

w/n  re  Punnett  Cycle  Mfg.  Co.  53 
N.  Y.  S.  204,  24  Misc.  R.  310. 

^McKennon  v.  Pentecost,  8  Okl. 
117,  56  Pac.  R.  958. 

®®The  supreme  court  of  Colorado 
has  recently  considered  this  subject 
and  announced  the  following  views: 
"After  a  careful  consideration  of  all 
the  authorities  cited  we  are  of  opinion 
that  in  administering  the  affairs  of 
an  ordinary  insolvent,  private  busi- 
ness corporation,  for  which  a  receiver 
has  been  appointed,  a  court  of  equity 


has  not  the  power  to  authorize  the 
receiver  to  incur  indebtedness  for 
carrying  on  the  business  and  to  make 
the  same  a  first  and  paramount  lien 
upon  the  corpus  of  the  property,  su- 
perior to  that  of  prior  lienholders, 
without  their  consent.  *  *  We  are 
not  disposed  to  extend  the  rule  es- 
tablished by  the  federal  courts  in  ad- 
ministering upon  insolvent  railroad 
corporations  to  those  of  ordinary 
business  corporations."  International 
Trust  Co.  v.  United  States  Coal  Co. 
27  Colo.  246,  60  Pac  R.  621,  83  Am. 
St.  R.  59. 
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A  receiver  who  is  empowered  to  purchase  stock  for  the  purpose 
of  conducting  a  business  as  he  deeitied  best,  was  held  not  to  have 
authority  to  give  notes  for  such  purchases.®''  It  has  been  said 
that  "  whether  there  can  be  any  sound  judicial  reason  for  con- 
tinuing the  business  of  an  insolvent  hotel  corporation  is,  to  say  the 
least,  very  doubtful."^  While  a  court  will  not  usually  appoint  a 
receiver  to  carry  on  a  private  business,  it  is  not  unusual  or  er- 
roneous to  authorize  a  receiver  to  temporarily  do  so  when  the  in- 
terests of  the  parties  require  it,  and  especially  when  the  parties 
interested  consent  to  such  being  done.®®  Where  a  receiver  con-^ 
tinned  the  business  placed  in  his  possession  without  authority  from 
the  court,  he  was  required  to  explain  and  account  for  the  prop- 
erty, and  was  charged  with  a  deficit  caused  by  operating  the  plant, 
and  was  refused  compensation.®^ 

The  earliest  termination  of  a  receivership  proceeding  being  de- 
sirable in  all  cases,  a  court  should  not  undertake  and  continue  a 
business  which  would  require  a  long  and  indefinite  time  to  wind  it 
up.  Upon  this  subject  the  federal  court  has  said :  "  It  is  apparent 
that  it  is  not  within  the  just  power  of  any  court  to  authorize  a 
receiver  to  make  a  long-time  contract  necessary  to  carry  on  properly 
and  maintain  to  a  proper  standard  of  success  the  construction  of 
marine  vessels,  especially  *  *  *  naval  vessels  for  the  United 
States."" 

In  so  important  a  matter  as  the  operation  of  a  manufacturing 
plant  an  order  should  be  first  obtained  from  the  court,  and  the 
receiver  should  keep  strictly  within  its  limits.®^  A  receiver  ap- 
pointed in  one  state  and  there  carrying  on  the  business  of  the  de- 
fendant, having  authority  to  do  so,  may  purchase  goods  in  another 
state  without  incurring  a  personal  liability.®* 

Section  246.  Right  of  Receiver  to  Appeal  —  Bond Under  the 

old  chancery  practice  and  in  states  where  the  practice  has  not  been 


®^  Peoria  Steam  Marble  Works  v. 
Hickey,  no  Iowa,  276,  81  N.  W.  R. 
473-  In  this  case  one  of  the  judges 
dissented,  declaring  that  the  power 
given  the  receiver  to  carry  on  the 
business  and  purchase  material  and 
stock  therefor,  authorized  him  to  give 
notes  evidencing  such  indebtedness. 

*Lane  v.  Washington  Hotel  Co. 
190  Pa.  St  230,  42  Atl.  R.  697. 

*Rochat  V.  Gee,  137  Cal.  497,  70 
Pac  R.  47a 


®^Pangbum  v.  American  Vault, 
Safe  &  Lock  Co.  205  Pa.  St.  93,  54 
Atl.  R.  508. 

®i  Conklin  v.  U.  S.  Ship  Building 
Co.  123  Fed.  R.  913. 

®2  State  Central  Savings  Bank  v. 
Fanning  Ball-Bearing  Chain  Co.  92  N. 
W.  R.  712. 

•8  Sager  Mfg.  Co.  v.  Smith,  60  N. 
Y.  S.  849,  45  App.  Div.  358,  7  N.  Y. 
Annot  Cas.  58. 
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changed  by  statute,  a  receiver  can  appeal  from  any  order  which  may 
aflfect  his  proper  duties.  If  he  had  not  this  power  and  did  not  make 
use  of  it,  injustice  might  be  done  to  parties  in  the  suit.®*  But  what- 
ever right  a  receiver  may  have  to  appeal  from  an  order  affecting  his 
duties,  he  has  no  right  to  do  so  from  an  order  of  the  court  removing 
or  discharging  him.*^  In  a  case  in  which  a  receiver  appealed  from 
such  an  order,  the  court  decided  that  chancery  will  enforce  its  order 
of  removal  of  a  receiver  by  attachment,  although  he  has  entered  an 
appeal  from  the  order  discharging  him  and  filed  an  appeal  bond 
which  has  been  approved ;  and  that  if  any  reasonable  doubt  exist  on 
the  question  of  the  right  of  a  party  in  interest  to  appeal  from  an 
order  discharging  a  receiver,  and  directing  him  to  account  for  and 
pay  over  the  property,  it  is  clear  the  right  of  appeal  from  such  an 
order  does  not  exist  in  himself.®*  Where  parties  desire  to  appeal 
from  an  order  appointing  a  receiver,  it  should  be  done  by  the  par- 
ties affected;  as,  iFor  instance,  by  assignees  of  a  debtor,  in  case  he 
has  made  an  assignment,  and  not  by  the  debtor.®^ 

Under  the  Alabama  code  which  allows  a  party  or  his  personal 
representative  to  appeal,  it  was  held  that  a  receiver  had  no  right  to 
appeal  from  an  order  or  decree  allowing  claims  filed  by  third  per- 
sons and  directing  their  payment.**  A  receiver  may  protect  his 
rights  by  appealing;  as  where  the  order  erroneously  fixed  the 
amount  of  money  in  his  possession  and  ordered  him  to  pay  it  out.* 
But  a  receiver  is  the  mere  agent  or  servant  of  the  court  and  cannot 
appeal  from  an  order  in  the  suit  unless  authorized  to  do  so  by  the 
court.  ^ 

What  has  been  stated  in  this  section  as  to  the  right  of  a  receiver 
to  appeal  has  been  said  in  reference  to  an  appeal  from  an  order  or 
decree  rendered  in  the  receivership  proceeding.  Where  a  receiver 
is  a  party  to  a  suit  he  has,  of  course,  the  same  right  to  appeal  as  any 
litigant.^  The  right  of  a  receiver  to  appeal  in  an  intervening  pro- 
ceeding has  also  been  declared ;  it  being  said  that  he  represents  all 
parties  in  interest.^    Where  a  federal  receiver  was  sued  in  a  state 


»*  Stone  V.  Byrne,  6  Bro.  Pari. 
Cas.  213;  Steele  v.  White,  2  Paige, 
478;    Cuyler    v.-  Moreland,    6    Paige, 

273. 
o«/n  re   Colvin,  3  Md.  Ch.  278. 

^In  re  Colvin.  3  Md.  Ch.  278. 

^Edwards  on  Receivers,  156,  quot- 
ing Chancellor  Walworth  in  Schole- 
field  V.  Hull  (MS.  1839),  in  which  the 
debtors  took  the  appeal  and  not  their 
assignees. 


®8Dorsey    v.    Sibert,    93    Ala.    312, 
9  So.  R.  28a 
^How  V.  Jones,  60  Iowa,  70. 

1  McKennon  v.  Wolfenden,  78  Wis. 
237,  47  N.  W.  R.  436. 

2  People  of  Sute  of  New  York  v. 
Troy  Steel  &  Iron  Co.  82  Hun,  303- 

8Thon  V.  Pittard.  10  U.  S.  C  C 
A.  352,  62  Fed.  R.  232;  Felton  v. 
Ackerman,  9  U.  S.  C.  C.  A.  457,  61 
Fed.  R.  225. 
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tourt,  and  was  ordered  to  give  an  appeal  bond,  the  federal  court 
susuined  the  objection  to  the  order,  declaring  that  the  receiver 
should  not  be  required  to  give  bond.* 

From  an  order  which  affects  the  personal  rights  of  the  receiver, 
such  as  passing  upon  his  accounts,  he  has  the  right  of  appeal ;  but 
he  cannot  appeal  from  orders  concerning  the  distribution  of  the 
estate  in  his  hands  and  as  to  matters  in  which  he  has  no  personal 
interest.'  It  has  been  held  in  New  York  that,  as  a  receiver  has 
the  right  to  apply  to  the  court  for  instructions,  he  is  entitled  to  be 
instructed  by  the  entire  court,  and,  therefore,  may  appeal  from 
special  to  general  terms.'  A  receiver  has  the  right  to  appeal  from 
a  judgment  against  him  officially  the  same  as  any  other  party  to  a 
cause;  but  this  right  exists  only  where  the  estate  as  a  whole  is 
interested.  In  respect  to  many  matters  the  receiver  has  no  right 
of  appeal.  He  may  appeal  from  a  decree  refusing  him  compensa- 
tion, disallowing  his  accounts,  or  establishing  a  claim  against  the 
estate,  or  denying  a  claim  asserted  for  the  estate.  But  he  has  no 
right  to  appeal  from  a  decree  removing  him  from  his  positicn,  for 
that  is  a  matter  for  the  discretion  of  the  court  appointing  him. 
Xor  has  he  the  right  of  appeal  from  an  order  authorizing  the  is- 
suance of  receiver's  certificates,  or  directing  the  particular  line  of 
management  of  the  receivership  estate,  directing  sale  of  mortgaged 
property,  confirming  such  sale,  or  ordering  him  to  make  certain  dis- 
position of  property  in  his  possession.^  The  true  line  of  demarka- 
tion  has  been  declared  to  be  this:  The  receiver  has  the  right  of 
appeal  with  respect  to  any  claim  asserted  by  or  against  the  estate, 
from  any  decree  which  affects  his  personal  rights,  but  not  from 
any  order  or  decree  declaring  the  respective  equities  of  the  parties 
to  the  suit.*  The  right  of  appeal  was  denied  a  receiver  from  an 
order  giving  preference  over  the  mortgage  debt  to  a  claim  for 
supplies,  to  which  no  objection  was  made  by  the  mortgagee.*  While 
a  receiver  has  no  vested  right  of  office  and  cannot  appeal  from  an 
order  removing  him,  yet  he  may  appeal  in  his  individual  capacity 
from  an  order  which  determines  that  after  his  discharge  from  of- 
fice he  will  be  personally  liable  for  obligations  which  he  contracted 


*  Caldwell,  C.  J.,  in  Central  Trust 
Co.  V.  St  Louis,  Arkansas  &  Texas 
Ry.  Co.  41  Fed.  R.  551. 

'  Chicago  Title  &  Trust  Co.  v.  Cald- 
well, 58  III.  App.  319. 

•People  V.  St  Nicholas  Bank,  28 
N,  Y.  S.  407. 


'Bosworth  V.  Terminal  R.  R.  Co. 
80  Fed.  R.  969  (C.  C.  A.). 

B  Boswell  V.  St.  Louis  Terminal  R. 
R.  Asso.  174  U.  S.  182,  19  Sup,  Ct. 
R.  625,  modifying  decision  of  Circuit 
Court  of  Appeals,  80  Fed.  R.  969,  26 
C.  C.  A.  279. 
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officially.^^  In  a  contest  between  two  sets  of  creditors  as  to  the 
distribution  of  the  fund  the  receiver  has  no  interest  and  is  not 
entitled  to  the  right  of  appeal."  From  an  order  directing  him  to 
pay  a  claim  he  has  no  right  of  appeal.^^  A  question  which  is  clearly 
administrative,  which  relates  to  the  manner  of  operating  a  railroad 
in  the  possession  of  the  receiver,  is,  when  determined  by  the  court, 
conclusive  upon  the  receiver,  from  which  he  has  no  right  of  ap- 
peal.^^  If  a  claim  be  allowed  against  the  estate,  though  in  a  pro- 
ceeding by  intervention,  the  receiver  has  the  right  to  appeal.^*  But 
he  cannot  appeal  from  a  judgment  rendered  against  the  person 
whose  property  is  in  his  possession.^*  When  an  appeal  is  taken  by 
a  receiver  without  authority  it  may  be  dismissed  on  motion,  and 
the  appellate  court  should  dismiss  such  an  appeal  on  its  own 
motion.^® 


Section  247.  Statute  of  Limitations  —  Of  the  Effect  of  the  Re- 
ceiver's Acts  Upon  the  Statute —  The  operation  of  the  statute  of 
limitations  upon  the  rights  of  parties  is  not  affected  by  the  appoint- 
ment of  a  receiver  over  property  in  which  they  are  interested.^^  It 
has  also  been  decided  that  the  payment  by  a  receiver  to  one  of  the 
parties  in  the  cause  of  a  part  of  a  debt  due  from  him  whose  prop- 
erty he  has  in  his  possession  and  made  out  of  the  funds  in  his 
hands  as  receiver,  does  not  take  the  matter  out  of  the  statute  of 
limitations,  since  it  is  not  to  be  looked  upon  as  an  acknowledg- 
ment of  the  indebtedness  by  the  debtor  and  is  not  a  payment  made 
by  him.  Such  a  payment  is  made  by  the  receiver,  as  such,  and  by 
virtue  of  his  being  an  officer  of  the  court.^®  On  the  other  hand 
the  ruling  is  that,  as  in  favor  of  a  stranger  to  the  suit,  the  appoint- 
ment of  a  receiver  will  prevent  the  running  of  the  statute.^**  The 
statute  of  limitations  runs  against  a  receiver.^ 


10 /n  re  Premier  Cycle  Mfg.  Co. 
70  Conn.  473,  39  Atl.  R.  800. 

11  Battery  Park  Bank  v.  Western 
Carolina  Bank,  127  N.  C.  432,  37  S. 
E.  R.  461. 

12  Sutton  V.  Weber,  100  111.  App. 
360;  Dwar  V.  Ellwood,  98  111.  App. 
46. 

18  Hunt  V.  Illinois  Cent.  R.  R. 
Co.  98  Fed.  R.  644,  37  C.  C.  A.  548. 

i^Thon  V.  Pittard,  62  Fed.  R.  232, 
10  C.  C.  A.  352. 


i^Duprce  v.  Drake,  94  Ga.  454,  I9 
S.  £.  R.  242. 

16  First  Nat  Bank  v.  Bunting,  59 
Pac.  R.  929. 

I'^Kyme  v.  Dignan,  4  Ir.  Eq.  562  J 
Harrison  v.  Dignan,  i  Con.  &  Law 
(Ir.  Ch,),  376. 

i^Whitely  v.  Lowe,  2  DcG.  &  J- 
704,  affirming  25  Bcav.  421. 

i»Wrixon  v.  Vize,  3  Dm.  &  War. 
104. 

»>Wardle  v.  Hudson,  96  Mich.  432. 


§§  248,  249-]       TO  ATTACK  FRAUDULENT  CONVEYANCES. 


317 


Section  248.  Rights  of  a  Receiver  in  Place  of  an  Assignee  — 
Fraudulent  Conveyances —  If  a  receiver  be  appointed  to  take  the 
place  of  an  assignee,  under  an  assignment  for  the  benefit  of  cred- 
itors, he  will  have  all  the  rights,  privileges  and  powers  of  the  as- 
signee, but  none  others,  and  is,  to  all  legal  intents  and  purposes, 
quoad  the  assignment  and  its  executicHi,  the  original  assignee.^^  A 
receiver  so  appointed  and  acting,  is  the  only  one  who  can  attack 
conveyances  made  by  the  assignor  to  third  parties,  and  creditors 
must  move  through  him  when  conveyances  by  the  assignor  in  fraud 
of  their  rights  are  to  be  set  aside.^  The  statute  of  Michigan,*^ 
which  declares  that  an  assignee  of  an  insolvent  may  recover  any 
property  or  equity  which  could  be  reached  by  creditors,  has  been 
construed  to  confer  the  same  power  upon  a  receiver  appointed  and 
acting  in  the  place  of  such  an  assignee.^ 

Section  249.  Right  of  Receivers  to  Attack  Judgments  Con- 
fessed and  Conveyances  Fraudulently  Made  by  the  Debtor  — 
Their  Representative  Capacity —  Upon  the  subject  of  this  section 
the  New  York  court  of  appeals  has  said :  "  The  receiver  unites  in 
himself  the  right  of  the  trust  combination  and  also  the  right  of 
creditors,  and  *  *  *  he  may  assert  a  claim  as  the  representa- 
tive of  creditors,  which  he  might  be  unable  to  assert  as  the  repre- 
sentative of  the  combination  merely.  The  general  rule  is  well 
established  that  a  receiver  takes  the  title  of  the  corporation  or  in- 
dividual whose  receiver  he  is,  and  that  any  defense  which  would 
have  been  made  against  the  former,  may  be  asserted  against  the 
latter.  But  there  is  a  recognized  exception,  which  permits  a  re- 
ceiver of  an  insolvent  individual  or  corporation,  in  the  interest  of 
creditors,  to  disaffirm  dealings  of  the  debtor  in  fraud  of  their 
rights."*^  "  The  receiver  is  clothed  with  such  rights  of  action  as 
might  have  been  maintained  by  the  person  for  whose  estate  he  has 
been  appointed,  and  to  whose  rights,  for  purposes  of  litigation,  he 
has  succeeded."  Upon  this  principle  it  was  held  that  the  right  of 
a  receiver  to  vacate  a  judgment  confessed  by  an  insolvent  corpora- 
tion before  his  appointment  was  no  greater  than  that  of  the  corpo- 
ration itself." 


**Fouchc  V.  Brown,  74  Ga.  251, 
264. 

«Angcll  V.  Packard,  28  N.  W.  R. 
680  (Mich.,  1886). 

®How.  Stat,  I  8741. 

**Hcineman  v.  Hart,  55  Mich.  64, 
^.    In  this  case  the  court  upheld  the 


receiver's  right  to  attack  for  fraud  a 
chattel  mortgage  executed  by  the  in- 
solvent assignor. 

25  Pittsburg  Carbon  Co.  v.  McMil- 
lan, 119  N.  Y.  46,  16  Am.  St.  R.  801, 
7  L.  R.  A.  46. 

»Burch    V.    W^st,     134    111.     258, 
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The  supreme  court  of  Illinois  has  also  declared  that  a  receiver 
has  no  greater  rights  than  the  party  whose  receiver  he  is,  and  that 
as  such  party  would  be  estopped  from  setting  up  his  own  fraud  and 
profiting  thereby,  the  receiver  could  not  assail  a  prior  conveyance 
on  the  charge  of  fraud.^  But  this  announcement  is  not  in  accord 
with  the  decisions  of  the  New  York  courts,  including  the  case  of 
Pittsburg  Carbon  Co.  v.  McMillan,  already  cited.  The  common 
pleas  court  of  New  York  city,  general  term,  has  recently  considered 
the  subject  at  length,^  declaring  that  a  receiver  of  an  insolvent 
corporation  represents,  for  different  purposes,  three  distinct  inter- 
ests :  one  as  trustee  of  the  corporation ;  another  for  the  benefit  of 
stockholders ;  a  third  for  the  benefit  of  creditors ;  that  "  for  certain 
purposes  he  may  and  can  represent  one  only.  *  *  *  In  general 
he  can  bring  no  action  which  the  parties  or  estate  which  he  repre- 
sents could  not  maintain.  But  in  seeking  to  set  aside  a  transfer 
made  by  a  corporation  he  acts,  not  for  the  corporation,  but  adversely 
to  its  interests,  and  consequently  not  for  the  stockholders."  But 
it  was  said  to  be  "  fundamental  that  a  creditor  cannot  attack  a 
transfer  of  property  as  fraudulent  until  he  has  recovered  judgment 
and  issued  execution ;  and  if  the  creditors  could  not,  without  a  judg- 
ment and  execution  returned  unsatisfied,  this  receiver,  who  stands 
in  their  shoes,  cannot,  unless  some  statute  dispenses  with  the  neces- 
sity of  judgment  and  execution.'' 

The  condition  imposed  as  precedent  to  the  right  of  the  receiver 
to  assail  the  conveyance  is  destructive  of  the  right;  for  it  cannot 
be  perceived  under  what  circumstances  a  receiver  would  have  cause 
or  right  to  sue  and  recover  judgment  against  the  party  whose 
trustee  he  is.  All  the  property  and  assets  of  the  party  are,  or  are 
supposed  to  be,  in  the  receiver's  possession ;  and  to  require  the  futile 
and  empty  ceremony  of  recovering  judgment  and  having  execution 
issued  and  returned,  is  violative  of  the  maxim,  that  the  law  does 
not  require  the  doing  of  that  which  would  be  useless  and  unavail- 
ing. If  the  receiver  has  a  distinct  character  as  the  representative 
of  creditors,  and  may  under  any  conditions  assail  a  conveyance 
made  by  the  defendant  in  the  receivership  proceedings,  the  right  to 
do  so  is  certainly  complete  after  final  decree  and  the  allowance  of 
claims  against  the  defendant.     This  question  has  been  considered 


affirming  33  111.  App.  359;  or  of  a 
fraudulent  conveyance,  Walsh  v.  St. 
Paul  School  Furniture  Co.  60  Minn. 
394,  62  N.  W.  R.  383. 


999. 


27  Gottlieb  V.  Miller,  154  111.  44,  39 
E.  R.  992. 
Buckley  v.  Harrison,  31  N.  Y.  S. 
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and  determined  by  the  supreme  court  of  Minnesota.**  The  right 
of  a  receiver  to  maintain  an  action  to  reach  assets  of  the  insolvent 
fraudulently  concealed  or  disposed  of  by  him,  whether  such  action  be 
to  set  aside  fraudulent  conveyances  or  to  enforce  a  trust  in  favor 
of  creditors,  was  declared.  And  it  was  expressly  held  that  it  was 
not  necessary  that  the  claims  of  the  creditors  be  first  reduced  to 
judgment.  The  supreme  court  of  Indiana  has  declared  that  after 
the  appointment  of  a  receiver  he  alone  has  the  right  to  sue  to  set 
aside  a  fraudulent  conveyance  made  by  the  debtor."* 

The  current  of  authority  favors  the  proposition  that  a  receiver 
succeeds  only  to  the  rights  of  the  defendant  in  the  receivership 
suit,  and  is  subject  to  all  the  equities  that  could  have  been  success- 
fully invoked  against  the  latter.*^  This  doctrine  denies  the  right 
of  a  receiver  to  maintain  an  action  in  which  it  is  sought  to  assail  a 
conveyance  of  the  defendant's  property  on  the  charge  of  fraud.  But 
the  decisions  of  the  courts  of  New  York,  Indiana  and  Minnesota 
upon  the  question  are  well  founded  in  justice  and  reason.  The  re- 
ceiver of  a  corporation  and  partnership  is  peculiarly  and  specially 
the  representative  of  the  creditors,  and  his  appointment  is  primarily 
to  secure  the  satisfaction  of  their  claims.  That  he  should  have 
the  right  to  follow  the  property  of  the  debtor  and  recover  it  or  its 
value  when  fraudulently  concealed  or  conveyed  should  not  be  ques- 
tioned and  ought  to  be  conceded. 

Although  a  receiver  appointed  in  supplementary  proceedings  suc- 
ceeds only  to  the  rights  and  stands  in  the  place  of  the  judgment 
debtor,  yet  the  authorities  agree  that  he  has  the  right  to  assail  con- 
veyances made  by  the  latter  in  fraud  of  his  creditors.**  So  of  a  re- 
ceiver in  a  judgment  creditor's  action."* 

A  receiver  for  a  partnership  appointed  on  the  application  of  one 
of  the  partners  in  a  proceeding  for  dissolution  does  not,  like  a  re- 
ceiver in  insolvency,  represent  creditors  so  as  to  entitle  him  to  avoid 
a  mortgage  executed  by  a  partnership  but  not  filed  for  record.**  A 
receiver  has  no  greater  rights,  either  in  law  or  equity,  than  the 
person  for  whom  he  stands  in  the  receivership  proceedings.**  The 
position  occupied  by  the  receiver  of  a  corporation  is  different  from 
that  of  its  <rf[icers.    The  weight  of  authority  is  that  such  a  receiver 


"Chamberlain  v.  O'Brien,  46  Mir. 


"Nitional  State  Bank  v.  Vigo  N: 
Bank.  40  N.  E.  R.  79!>- 

"Lincoln  v.  Fitch,  42  Me.  456,  (A      W.  R.  1131. 
Am.  Dec  397. 

"Section  jia 


M  Weber  v.  Weber  (Wis.),  63  N. 
W.  R.  757. 

"Berlin  Machine  Works  v.  Se- 
curity Trust  Co.  60  Minn.  i6r.  61  N. 


S"  Preston  Nat.   Bank  v.  Smith, 
Mich.  4&I,  60  N.  W.  R.  981. 
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Stands  for  and  in  the  relation  of  trustee  for  both  creditors  and 
stockholders,  and  has  the  power  to  pursue  and  recover  property 
which  has  been  fraudulently  wasted  by  the  directors  of  the  com- 
pany.^® He  represents  the  corporation  and  its  creditors  and  has 
the  right  to  assert  any  defense  to  which  the  creditors  are  entitled.^ 
As  the  representative  of  the  creditors  of  the  corporation  he  may 
avoid  an  assignment  of  property  made  by  the  corporation.^  A  re- 
ceiver appointed  under  statutory  provisions  which  authorize  him 
to  close  up  the  business  of  a  corporation  and  do  all  things  neces- 
sary to  that  end,  occupies  such  a  relation  as  entitles  him  to  appear 
and  move  to  vacate  a  judgment  against  the  corporation  obtained 
by  fraud  and  collusion,  and  to  be  allowed  to  defend  in  the  action.^ 
If  a  receiver  has  merely  the  bare  custody  of  property  for  safe- 
keeping, he  does  not  represent  the  person  who  has  the  legal  title 
thereto,  and  does  not  stand  as  his  personal  representative,  respon- 
sible for  the  fulfillment  of  his  personal  contracts;  the  receiver  is 
merely  the  representative  of  the  court,  holding  possession  of  the 
property.  Such  is  a  receiver  appointed  only  for  the  purpose  of  col- 
lecting and  holding  rents,  incomes  and  profits  pendente  lite.*^  A 
receiver  of  an  insolvent  building  and  loan  association  represents 
both  the  creditors  and  stockholders,  and  must  adjust  the  affairs  of 
the  association  equitably  among  them.*^  In  a  suit  on  a  creditor's 
bill  the  receiver  represents  the  creditor  and  the  insolvent,  and  can- 


38Farwell  v.  Great  Western  Tel. 
Co.  i6i  111.  522,  44  N.  E.  R.  891. 

37  Hamer  v.  Taylor-Rice  Engineer- 
ing Co.  84  Fed.  R.  392. 

38  Franklin  Bank  v.  Whitehead, 
149  Ind.  560,  49  N.  E.  R.  592,  63  Am. 
St.  R.  302,  39  L.  R.  A.  725.  In  a  re- 
ceivership proceeding  affecting  a 
building  and  loan  association  this  was 
said :  "  It  is  a  well-settled  rule  in 
this  state  that  a  receiver,  like  an  as- 
signee, is  clothed  with  such  rights  of 
action  only  as  might  have  been  main- 
tained by  the  person  or  corporation 
over  whose  estate  he  has  been  ap- 
pointed and  to  whose  rights,  for 
purposes  of  litigation,  he  has  been 
appointed.  *  *  *  If  he  is  appointed 
to  wind  up  the  affairs  of  a  corpora- 
tion he  is,  so  far  as  concerns  the 
nature   and    extent   of   this   title,   the 


representative  of  the  corporate  au- 
thority itself,  and  not  of  its  creditors 
or  shareholders,  and  for  the  purposes 
of  litigation  takes  only  the  rights  of 
the  corporation.  Upon  this  basis  only 
can  the  receiver  litigate  for  the  bene- 
fit of  either  stockholders  or  creditors. 
The  rule  has  been  differently  stated 
in  other  states.  *  *  We  can  per- 
ceive no  reason  for  making  an  ex- 
ception in  the  case  of  a  receiver 
appointed  to  wind  up  the  affairs  of  a 
building  and  loan  association."  Young 
v.  Receiver,  81  111.  App.  40. 

3»Peabody  v.  New  England  Water 
Works  Co.  184  111.  625,  56  N.  E.  R. 
957»  reversing  80  111.  App.  458. 

*o  Shrady  v.  Van  Kirk,  64  N.  Y.  S. 
731,  51    App.   Div.   504, 

*i  Bingham  v.  Marion  Tnist  Co.  ^ 
Ind.  Ct.  App.  247,  61  N.  E.  R.  29. 
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not  assert  rights  which  the  latter  himself  cannot.*^  The  same  rule 
applies  to  a  receiver  appointed  in  supplementary  proceedings.*'  And 
a  receiver  appointed  in  a  proceeding  by  a  creditor  represents  all  the 
creditors  of  the  corporation,  and  not  only  the  creditor  or  creditors 
at  whose  instance  he  was  appointed.  Such  a  receiver  can  maintain 
an  action  against  the  directors  of  the  corporation  for  a  breach  of 
trust.**  In  supplementary  proceedings  the  receiver  has  only  the 
rights  of  the  judgment  debtor.**  A  sheriff  who  becomes  receiver 
of  an  insolvent  under  statutory  enactment  is  a  mere  custodian  for 
keeping  the  tangible  property  of  the  insolvent,  and  has  no  right  to 
defend  actions  against  the  insolvent.*® 

Section  250.  Of  Officers  Having  the  Powers  of  Receivers  Al- 
though Not  Appointed  as  Such —  It  sometimes  happens  that 
courts  appoint  custodians  for  specific  funds  or  property,  or  other 
curators  for  special  purposes,  whose  duties  and  rights,  as  to  the 
property  placed  in  their  keeping,  are  in  most  respects  similar  to 
those  of  a  receiver.  In  these  cases  the  courts  apply  to  them,  in 
determining  questions  involving  their  powers  and  rights,  the  same 
rules  which  are  applicable  to  receivers.  Being  subject  to  the  orders 
of  court  in  all  matters  affecting  the  fund  or  other  property  confided 
them,  they  have  the  reciprocal  right  of  being  protected  by  the  court 
against  personal  loss  for  necessary  and  proper  disbursements.^'^  On 
the  same  principle,  in  a  case  in  which  the  court,  instead  of  appoint- 
ing a  receiver,  allowed  the  defendant  to  retain  the  property  in  con- 
troversy upon  his  executing  a  bond  to  account  for  it  and  to  pay  it 
over  as  might  be  decreed  by  the  court,  it  was  held  that  the  bond  was 
good  and  effective  as  an  obligation  at  common  law,  and  that  the 
defendant,  although  not  a  receiver  or  an  officer  of  court,  occupied 
the  position  of  one  who  had  assumed  a  legal  responsibility  for  a 
personal  accommodation  and  that  he  was  estopped  from  denying 
the  legality  of  the  obligation,  especially  after  he  had  derived  benefit 
from  it.*® 

Section  251.  Death  of  Receiver — On  the  death  of  a  receiver  his 
powers  and  duties  do  not  devolve  upon  his  personal  representatives. 


« Weill  V.  Zacher,  92  111.  App.  296. 

« Williams  v.  Turner,  63  Neb.  575, 
88  N.  W.  R.  668. 

« First  Nat.  Bank  v.  Baker,  62  IlL 
App.  154. 

21 


*«  Taylor  v.    Hill,   115   Cal.   143,  46 
Pac.  R.  922. 
47  Adams  v.  Haskell,  6  Cal.  475. 
«  Baker  v.  Bartol,  7  Cal.  SSi- 
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But  a  judgment  entered  in  his  favor  for  his  own  compensation  and 
for  an  indebtedness  which  he  had  assumed  as  a  personal  liability, 
would  pass  to  such  representatives  and  could  be  enforced  by  them.** 
The  death  of  a  receiver  in  no  way  aflfects  the  order  appointing  him. 
All  matters  of  the  receivership  continue  the  same  until  the  appoint- 
ment of  a  new  receiver.^ 


^Cake  V.  Mohun,   164  U.   S.  311, 
41  L.  £d.  447. 


«>  Russell  V.  Baker,  i  Hog.  i8a 
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Section  252.  Generally  of  the  Duties  and  Liability  of  Receiv- 
er!—  Good  Faith. —  A  receiver  is  a  trustee,  bound  as  such  to  the 
exercise  of  prudence  atid  good  futh  in  all  his  dealings  with  the  es- 
tate, and  to  bring  to  the  discharge  of  his  official  duties  the  same 
measure  of  skill  and  the  same  measure  of  personal  supervision  that 
r3«] 
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he  would  give  if  the  estate  were  his  own.^  The  law  requires  that 
a  receiver  exercise  ordinary  and  reasonable  care  and  diligence  in 
the  execution  of  his  trust.^  It  has  been  asserted  that  the  courts  will 
not  sanction  receivers  "  being  let  loose  upon  the  general  public  free 
from  all  restraint  or  responsibility."^  A  receiver  is  but  the  steward 
of  the  court,  and  should  give  to  the  court  all  the  information  neces- 
sary to  enable  it  to  judge  intelligently  as  to  the  manner  in  which 
it  is  being  served  by  its  agents.*  "  It  may  be  said  to  be  one  of  th^ 
first  duties,  if  not  the  first  duty  of  a  receiver,  after  taking  posses- 
sion, to  make  a  complete  inventory  of  the  property."*  Failure  to 
make  and  file  an  inventory,  will,  when  resulting  in  loss  to  the  par- 
ties, be  good  reason  for  refusing  to  allow  the  receiver's  accounts,* 
and  he  must  make  an  accounting  from  time  to  time.**^ 

Where  a  receiver  failed  to  sell  the  good-will  of  a  partnership  it 
was  adjudged  that  he  must  account  for  its  value.*  He  is  liable  for 
loss  resulting  from  his  fraud.  Thus  where  the  receiver  conspired 
with  the  defendant  to  sell  the  property  to  a  third  party  and  then 
have  it  conveved  to  the  defendant's  wife  for  his  benefit,  such  sale 
was  held  to  be  void  and  the  receiver  chargeable  with  the  full  value 
of  the  property.*  A  receiver  cannot  be  adjudged  guilty  of  con- 
tempt for  disobeying  an  order  made  by  the  same  court  which  ap- 
pointed him,  but  in  another  proceeding. ^^  He  is  responsible  and 
must  answer  only  to  the  appointing  court." 

Good  faith  on  the  part  of  the  receiver  will  often  exempt  him  from 
liability.  As  when  he  acted  under  the  advice  of  counsel.^  When 
one  of  two  receivers  was  interested  in  a  partnership  to  which  prop- 
erty of  the  estate  was  sold,  the  sale  was  affirmed  in  the  absence  of 
a  showing  of  bad  faith.^^    But  good  faith  will  not  avail  a  receiver 


1  Schwartz  v.  Keystone  Oil  Co.  153 
Pa.  St.  283,  25  Atl.  R.  loia 

2  Johnston  v.  Keener,  23  111.  App. 
220.    See  section  309. 

3  Hale- Berry  Co.  v.  Diamond  State 
Iron  Co.  (Ga.)  22  S.  E.  R.  217. 

^Heffron  v.  Rice,  40  111.  App.  244 
(Sup.  Ct.)  36  N.  E.  R.  217. 

*Heffron  v.  Rice,  40  111.  App.  244; 
In  re  New  Iberia  Cotton  Mill  Co. 
lop  La.  87S»  33  So.  R.  903. 

•Heffron  v.  Rice  (111.  Sup.  Ct),  36 
N.  E.  R.  562. 

^/n  re  New  Iberia  Cotton  Mill  Co. 
lop  La.  875,  33  So.  R.  903. 


®  Mechanics*  Nat  Bank  v.  Lan- 
dauer,  68  Wis.  44,  31  N.  W.  R.  160,  60 
Am.  R.  838. 

*Moon  V.  Wineman,  57  Minn.  415, 
59  N.  W.  R.  494. 

i^Merritt  v.  Sparling,  34  N.  Y.  S. 
882,  88  Hun,  491. 

^^  Alabama  &  Chattanooga  R.  R  (^ 
V.  Jones,  7  Nat.  Bankr.  Reg.  145,  170- 

12  United  Sutes  v.  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  5  Utah, 
538,  21  Pac  R.  506. 

13  Wagner  v.  Swift's  Iron  &  Steel 
Works  (Ky.),  26  S.  W.  R.  7» 
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who  disregards  a  plain  direction  of  the  court. ^*  Where  an  appeal 
was  taken  from  an  order  appointing  receivers  and  bond  given,  the 
property  being  returned  to  the  defendant  under  order  of  the  court, 
it  was  held  that,  on  affirmance  of  the  judgment,  it  was  the  duty 
of  the  receiver  to  sue  on  the  appeal  bond  without  an  order  of  court 
directing  him  to  do  so.^*  Receivers  are  subject  in  all  things  to  the 
direction  and  contr61  of  the  court  whose  officers  they  are,  and  when 
in  doubt  as  to  performance  of  their  duties  should  apply  to  the  court 
for  specific  instructions.^®  Receivers  are  subject  to  the  doctrine  of 
estoppel.^''  They  are  liable  for  the  torts  of  their  predecessor  in  of- 
fice.^* They  are  not  liable  for  services  voluntarily  rendered  in  as- 
sisting litigation,  in  the  absence  of  contract  to  pay  therefor.^* 

When  a  receiver  acts  with  due  caution  and  for  the  best  interests 
of  the  estate  as  his  judgment  suggests,  and  a  loss  occurs  without 
any  fault  on  his  part,  he  will  not  ordinarily  be  held  liable.^  Ordi- 
nary care  is  the  test  of  a  receiver's  liability.  He  is  not  liable  for 
the  loss  of  cattle  merely  because  he  allowed  them  to  remain  on  the 
range,  or  for  property  burned  merely  because  he  failed  to  insure  it.^^ 
But  there  could  be  conditions  attending*  such  cases  which  would 
render  a  receiver  liable.  The  liability  of  a  receiver  continues  until 
he  is  finally  discharged.^  Where  a  receiver  sold  goods  of  the  estate 
to  a  firm  of  which  he  had  contracted  to  become  a  member,  and  of 
which  he  was  a  member  at  the  time  of  settling  his  accounts,  and 
at  a  sum  less  than  the  appraised  value,  he  was  held  liable  for  the 
difference  between  the  appraised  value  of  the  goods  and  the  amount 
for  which  they  were  sold.^  In  the  sale  of  property  it  is  the  duty 
of  a  receiver  to  realize  the  highest  sum,  and  it  is  the  duty  of  the 
court  to  see  that  such  is  done.^  It  is  no  part  of  the  duty  of  a  re- 
ceiver to  present  claims  against  the  estate  to  the  commissioner.  His 
duty  is  to  manage  and  control  the  property  as  directed  by  the  court.^' 


^*Carr's  Admr.  v.  Morris,  6  S.  £. 
R.  613. 

^*  Everett  v.  State  of  Maryland,  28 
Md.  190. 

*®  Schwartz  v.  Keystone  Oil  Co.  153 
Pa.  St  283,  25  Atl.  R.  1018;  Sullivan 
V.  Miller,  106  N.  Y.  635. 

"Wilmington  Star  Mining  G>.  v. 
Allen.  95  111.  28a 

i*McNulu  V.  Lockridge,  137  111. 
270,  27  N.  E.  R.  452,  13  Am.  St  R. 
362. 

^•Daniell  v.  East  Boston  Ferry  Co. 
31  N.  E.  R.  711. 


20Filkins  v.  Adams,  60  111.  App. 
410. 

21  Hamm  v.  Stone  &  Sons  Live 
Stock  Co.  13  Tex.  Civ.  App.  414,  35 
S.  W.  R.  427. 

22  Houston  &  Texas  Cent.  Ry.  Co. 
V.  Strycharski,  35  S.  W.  R.  851. 

28  French  v.  Pittsburg  Vehichle  & 
Harness  Co.  184  Pa.  St.  161,  39  AtL 
R.  63,  41  W.  N.  C.  460. 

^  Horse  Springs  Cattle  Co.  v.  Sco- 
field,  9  N.  M.  136,  49  Pac.  R.  954. 

25Halstead  v.  Forest  Hill  Co.  109 
Fed.  R.  820. 
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Where  a  receiver,  acting  under  a  void  appointment,  collected  money, 
it  was  held  that  he  was  liable  in  an  action  brought  to  recover  it." 
From  considerations  of  public  policy  a  receiver  is  prohibited  from 
purchasing  as  an  individual  what  he  sells  as  receiver,  or  purchas- 
ing as  receiver  what  he  sells  as  an  individual.  He  must  be  im- 
partial in  all  matters  affecting  the  estate.^ 

A  receiver  should  be  held  to  a  rig^d  accountability  of  funds  in- 
trusted to  him.^  His  liability  continues  until  he  is  finally  dis- 
charged.^ 

A  notice  to  quit  given  to  a  tenant  of  a  receiver  is  binding  on  the 
latter.^  An  admission  by  one  of  two  receivers  constitutes  evidence 
against  both.^* 

Section  253.  A  Receiver's  First  Duty  is  to  Obey  the  Orders 
of  the  Court  Appointing  Him — The  obligation  upon  a  receiver 
to  obey  and  follow  the  orders  of  the  court  whose  executive  officer 
he  is,  so  far  as  the  property  in  his  care  is  concerned,  and  at  whose 
determination  he  may  be  deprived  of  his  office  or  punished  by  the 
quasi  criminal  proceeding  of  contempt  for  disobedience,  is  so  ob- 
vious that  the  statement  of  it  seems  almost  unnecessary.^  The 
power  of  the  court  to  punish  the  disobedience  of  its  order  by  a 
receiver  has  been  most  frequently  exercised  in  cases  where  he  neg- 
lected or  refused  to  pay  over  money  as  directed.  In  such  cases  it 
has  been  held  that,  instead  of  granting  an  order  in  the  first  instance 
to  commit  him,  it  is  the  better  practice  to  issue  an  alternative  order 
directing  him  to  pay  the  money  within  a  certain  time  designated 
in  the  order  or  stand  committed  ;^  that  it  is  not  necessary  to  ser\'e 
a  writ  of  execution  of  a  decretal  order,  but  only  a  copy  of  the  order, 
for  disobeying  which  he  may  be  committed  f*  that,  upon  an  appeal 
from  an  order  adjudging  contempt,  the  propriety  of  the  order  which 
was  disobeyed  will  not  be  reviewed,®  and  that,  in  proceedings  for 
contempt  for  not  paying  money  as  ordered,  the  receiver  cannot 


*  Johnson  v.  Powers,  32  N.  W.  R. 
62. 

27  Patterson  v.  Ward,  6  N.  D.  609, 
72  N.  W.  R.  1013. 

MTindall  v.  Westcott,  113  Ga.  11 14, 
39  S.  E.  R.  450. 

2^  Houston  &  Texas  Cent.  Ry.  Co. 
V.  Strycharski,  35  S.  W.  R.  851. 

*>  Woodward  v.  Winehill,  14  Wash. 
394,  44  Pac  R.  86a 

81  Shirk  V.  Brookficld,  79  N.  Y.  S. 
225,  77  App.  Div.  295. 


32  See  passim.  Adams  v.  Haskill,  6 
Cal.  475;  Davies  v.  Cracraft,  14  Vcs. 
143;  In  re  Bell's  Estate,  L.  R.  9  Eq. 
172;  Anonymous,  Mos.  40;  People  v. 
Brooks,  40  Mich.  333;  Clark  v.  Bin- 
ninger,  75  N.  Y.  344;  People  v.  Jones, 
33  Mich.  303. 

88  Davies  v.  Cracraft,  14  Vcs.  143- 

84  Anonymous,  Mos.  40. 

» Clark  V.  Binninger,  75  N.  Y.  344- 
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justify  his  refusal  by  pleading  that  the  money  so  ordered  to  be  paid 
has  been  garnished.*^ 

Even  if  the  appointment  has  been  vacated  he  is  bound  to  obey  an 
order  to  restore  the  property  and  money  in  his  hands  to  the  parties 
named  in  the  order  under  penalty  of  being  committed  for  contempt 
of  court.^  A  receiver  should  follow  the  line  of  duty  marked  out  by 
the  decree,  and  if  loss  result  from  a  departure  therefrom  he  will  be 
required  to  bear  it ;  the  fact  that  the  departure  is  made  under  the 
advice  of  counsel  will  relieve  him  from  the  imputation  of  mala  fides, 
but  not  from  liability.^  A  receiver  may  be  summarily  dealt  with 
for  disobedience  to  or  neglect  of  any  orders  g^ven  him  by  the  court 
touching  the  custody,  management  or  control  of  the  estate.^  When 
the  receiver  follows  the  order  of  the  court  his  duty  is  discharged 
and  all  personal  liability  avoided.*^ 

Section  254.  His  Duty  in  the  Absence  of  a  Specific  Order  — 
Irregular  or  Insufficient  Orders — In  the  absence  of  specific,  de- 
tailed authority  over  the  property,  the  duties  of  the  receiver  are 
such  as  are  imposed  by  law,  namely,  to  take  charge  of  the  property 
and  safely  keep  it,  subject  to  the  further  order  of  the  court.**  If,  in 
a  partnership  case,  a  receiver  has  been  irregularly  appointed,  as  for 
instance,  without  notice,  or  by  a  judge  out  of  court,  the  order  will 
be  sufficient  to  protect  the  receiver  if  he  has  acted  under  it  in  good 
faith,  and  no  steps  have  been  taken  to  set  it  aside  by  a  motion  or 
appeal;  but  in  such  case  his  accounts  will  be  examined  with  great 
strictness.**  Where  an  order  requiring  the  receiver  to  pay  the  fees 
of  a  referee  who  had  passed  upon  his  accounts,  by  its  terms  ap- 
peared to  have  been  made  without  notice  to  the  receiver,  and  by  a 
different  justice  from  the  one  before  whom  the  motion  was  first 
heard,  and  did  not  recite  regular  adjournments,  the  court  refused 
to  enforce  compliance  with  it  by  process  for  contempt.** 

Section  255.  A  Receiver  is  Strictly  Amenable  to  the  Court  which 
Appoints  Him. —  A  receiver  is  amenable  to  the  court  which  ap- 
pointed him  for  a  proper  discharge  of  the  trust  confided  to  him,** 


^People  V.   Brooks,  40  Mich.  333. 

^People  V.  Jones,  33  Mich.  303. 

»McCay  v.  Black,  14  Phila.  635, 
^37'  In  this  case  the  receiver  carried 
on  a  business  for  a  time  instead  of 
winding  it  up  immediately,  as  was 
contemplated. 

*Lichtenstcin  v.  Dial,  68  Miss.  54, 
8  So.  R.  272. 

** Schmidt   v.    Gaynor    (Mich.),   62 


N.  W.  R.  265 ;  Sullivan  v.  Miller,  106 
N.  Y.  635.    See  section  256. 

*iDemain  v.  Cassidy,  55  Miss.  320, 
322. 

*2  Corey  v.  Long,  12  Abb.  Pr.  (N. 
S.)  427*  438. 

*3  Perkins  v.  Taylor,  19  Abb.  Pr. 
146. 

^Walker  v.  Morris,  14  Ga.  323; 
Henry  v.  Kaufman,  24  MH.  i. 
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and  under  ordinary  circumstances  to  that  court  only.**^  An  ap- 
parent exception  to  this  rule  was  made  in  Massachusetts,  where  it 
was  held,  in  a  case  where  receivers  appointed  by  a  court  in  Ver- 
mont were  acting  as  common  carriers,  and,  by  the  laws  of  Vermont, 
were  liable  as  such  receivers  in  actions  at  law,  that  they  could  be 
sued  for  a  breach  of  their  duty  as  common  carriers  in  the  courts 
of  Massachusetts.*^  His  amenability  to  the  court  appointing  him 
arises  from  his  being  its  officer,  and  consequently  continues  until  he 
is  finally  discharged  by  the  act  of  the  court.*''  So  it  has  been  held 
that  a  compromise  and  dismissal  of  the  suit  does  not  discharge  his 
accountability  to  the  court,  although  he  cannot  be  sued  upon  his 
bond  until  he  has  failed  to  obey  an  order  relating  to  the  effects  in 
his  hands.*®  And  where  a  bill  was  dismissed  on  demurrer  for  want 
of  equity,  it  was  held  that,  although  the  functions  of  the  receiver 
ceased  inter  partes,  he  was  still  amenable  to  the  court  as  its  officer.** 
Only  the  court  which  appointed  him  can  divest  him  of  the  trust 
which  it  imposed  upon  him.^  Out  of  this  rule  as  to  the  receiver's 
amenability  to  the  court  which  appointed  him,  has  grown  the  well- 
established  practice  of  requiring  all  persons  desiring  to  enforce 
claims  against  the  receiver  by  proceedings  in  that  court,  or  any 
other,  first  to  obtain  its  leave,  as  we  shall  see  when  discussing  suits 
against  receivers. 

Section  256.  Particularly  of  the  Receiver's  Personal  Liability. — 

The  liability  of  a  receiver  is  either  personal,  when  he  must  answer 


^Conkling  v.  Butler,  4  Biss.  22, 
where  the  court  refused  to.  entertain 
a  bill  to  compel  a  receiver  to  account 
for  the  performance  of  his  trust,  be- 
cause he  was  not  the  officer  of  that 
court  and  could  not  be  required  to 
answer  to  it.  Young  v.  Montgomery 
&  Eufaula  R.  R.  Co.  2  Woods,  606, 
619,  where  application  for  the  removal 
of  the  receiver  was  made  to,  and  re- 
fused by,  a  court  other  than  the  one 
which  appointed  him. 

*«Page  v.  Smith,  99  Mass.  395. 
The  court,  Foster,  J.,  said:  "It  is 
impossible  for  the  courts  of  this  com- 
monwealth to  accord  to  these  defend- 
ants an  exemption  from  the  ordinary 
common-law  liabilities  of  common 
carriers  more  extensive  than  they  are 


allowed  in  the  state  in  which  they 
were  appointed  receivers  and  in  which 
the  accident  occurred.  Under  these 
circumstances,  the  ordinary  rule  for 
which  the  defendants  contend  —  that 
receivers  are  amenable  solely  to  the 
court  by  which  they  were  appointed  — 
is  inapplicable."  The  report  does  not 
show  that  leave  to  sue  the  receivers 
was  first  obtained,  and  in  this  respect 
is  contrary  to  the  well-established 
rule,  as  will  appear  infra. 

^"^  Henry  v.  Kaufman,  24  Md.  i; 
Field  v.  Jones,  11  Ga.  413;  State  v. 
Gibson,  21  Ark.  140. 

*®  State  V.  Gibson,  supra. 

*®  Field  V.  Jones,  supra. 

'^Galster  v.  Syracuse  Savings  BanK 
29  Hun,  594. 
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out  of  his  own  funds,  or,  official,  when  the  judgment  is  to  be  satis- 
fied out  of  the  trust  estate.  In  speaking  of  the  liability  of  receivers 
in  this  chapter  the  careful  reader  will  readily  discern  from  the 
context  whether  the  liability  asserted  is  personal  or  official ;  but  in 
this  section  we  wish  to  consider  the  pefsonal  liability  of  receivers 
only. 

The  receiver  is  the  mere  officer  or  instrument  of  the  court  in 
the  preservation  and  operation  of  the  property,  and  any  acts  of  his 
not  within  the  scope  of  the  authority  conferred  by  the  order  ap- 
pointing him,  and  not  otherwise  authorized  by  the  court,  do  not 
bind  the  court."    The  corollary  of  this  proposition  is,  that  if  a  re- 
ceiver, in  making  a  contract,  acts  without  authority,  or  exceeds 
his  authority,  he  becomes  and  is  personally  obliged  by  the  agree- 
ment, and  must  answer  individually  for  its  performance.     This  is 
the  application  of  the  principle  which  declares  and  fixes  the  per- 
sonal liability  of  an  agent  who  enters  into  a  contract  with  a  third 
person  without  the  authority  of  the  principal.^    This  doctrine  has  . 
been  extended  to  public  officers,^  and  includes  receivers.     It  pro-h 
duces  the  correlative,  that  when  a  receiver  acts  within  the  scope! 
of  his  authority  as  given  by  the  court,  he  incurs  no  personal  lia- 1 
bility.    If  the  circumstances  of  any  particular  case  show  that  the 
third  person  did  not  propose  or  intend  to  bind  the  receiver  per- 
sonally under  any  contingency,  this  fact  would  avoid  individual 
liability. 

A  receiver  may  frequently,  under  color  of  office,  obtain  posses- 
sion of  property  to  which  he  is  not  entitled ;  and  it  has  been  said 
that  "  his  official  character  ought  not  to  be  a  defense  to  his  tortious 
action,  or  deprive  parties  of  their  rights.  *  *  *  As  a  wrong- 
doer he  is  liable  personally,  whether  liable  officially  or  not;"  and 
in  an  action  of  replevin  or  for  conversion."  But  when  a  receiver  is 
lawfully  in  possession  of  property  he  is  not  liable  personally  to  the 
claimant  thereof."  There  is  lawful  possession  when  the  property  is 
voluntarily  delivered  to  the  receiver.*^  And  where  a  receiver  in  a 
foreclosure  proceeding  seized  and  sold  property  not  included  in  the 
mortgage,  he  was  adjudged  personally  liable,  and  that  neither  good 
faith  nor  his  official  character  would  avail  him  as  a  defense.    In 


V. 


•*  Farmers*   Loan   &   Trust   Co. 
Chicago  &  Alton  Ry.  Co.  42  Fed.  R.  6. 

®  Story  on  Agency  (gth  cd.),  §264. 

^  Throop  on  Public  Officers,  i  773. 

**Gutsch   V.    Mcllhargcy,  69   Mich. 
377;  Kcnncy  v.  Ranncy,  96  Mich.  617, 


approving  Gutsch  v.  Mcllhargey,  69 
Mich.  377. 

WTapscott  V.  Lynn  (Cal.),  37  Pac 
R.  617. 

wid. 
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such  a  case  leave  of  court  to  sue  is  not  necessary.*^^  When  a  re- 
ceiver takes  possession  of  property  not  included  in  the  mortgage 
he  is  liable  as  a  trespasser ;  and  this  though  the  court  ordered  him 
to  do  so.^  In  the  case  cited  it  was  said  that  to  the  extent  of  taking 
the  property  not  included  in  the  mortgage  the  court  exceeded  its 
jurisdiction  and  its  decree  was  void. 

In  the  employment  of  counsel  and  assistants  a  receiver  will  be 
personally  liable  for  their  compensation  when  the  engag^ement  is 
made  without  authority.^  They  may  look  primarily  to  the  receiver 
for  their  compensation,  which  he  will  be  required  to  pay;  but  he 
may  afterward  present  the  accounts  to  the  court  for  allowance.®^ 
If  a  receiver  appoints  an  agent  without  authority  he  is  personally 
liable  for  the  latter's  acts.*^  It  has  been  held  that,  where  a  receiver, 
without  authority,  conducted  a  boarding-house,  of  the  property  of 
the  estate,  which  brought  no  income,  but  this  was  done  to  assist 
the  estate,  and  he  received  no  profits  from  the  business,  he  did 
not  incur  any  personal  liability.®  A  receiver  of  a  hotel,  the  busi- 
ness being  continued,  cashed  a  check  for  a  guest.  As  this  was  not 
unusual  among  hotel  managers,  it  was  held  that  the  receiver  was 
not  personally  liable  for  loss  resulting  from  a  return  of  the  check.® 
Under  no  circumstances  does  a  receiver  incur  any  personal  liability 
when  he  acts  jn  strict  conformity  witHTHe  directions  ot  the  court,^ 
where  it  has  jurisdiction^to  make  5^i>rdeE  He  is  not  personally 
liable  for  loss  tolHe  trust  estate,  unless  it  Were  occasioned  by  some 
act  which  he  was  not  authorized  to  perform.® 

If  a  receiver  commit  an  act  outside  of  his  power,  without  the 
authority  of  the  court,  the  liability  must  generally  be  against  the 
receiver  personally.^  For  an  act  committed  in  his  official  capacity 
he  incurs  no  personal  liability.^    In  a  suit  against  a  receiver  in  his 


**'^Gutsch  V.  Mcllhargey,  69  Mich. 
Z7T>  Z7  N.  W.  R.  303;  Kenny  v.  Ran- 
ney,  96  Mich.  617,  55  N.  W.  R.  982. 

M  Staples  V.  May,  87  Cal.  178,  25 
Pac  R.  346. 

«>  Davis  V.  Stover,  16  Abb.  Pr.  (N. 
S.)  225;  Rogers  v.  Wendell,  56  Hun, 
540;  Ryan  v.  Rand,  20  Abb.  N.  C 
313;  Meyer  v.  Lexow,  37  N.  Y.  S.  67, 
I  App.  Div.  116. 

«>Sayles  v.  Jordan,  2  N.  Y.  S.  827; 
Ryan  v.  Rand,  20  Abb.  N.  C.  313. 

•1  Union  Trust  Co.  v.  Chicago  & 
Lake  Huron  R.  R.  Co.  7  Fed.  R.  513. 


®H)mes  V.  McDermott,  14  Daly, 
104. 

<WHeffron  v.  Rice,  149  111.  216,  36 
N.  E.  R.  562,  41  Am.  St  R.  278, 

•*  Schmidt  v.  Gayner,  59  Minn.  303, 
62  N.  W.  R.  265 ;  Walsh  v.  Raynrond. 
58  Conn.  251,  20  Atl.  R.  464,  18  Am.  St 
R.  264. 

^  Chandler  v.  Cashing- Young  Shin- 
gle Co.  13  Wash.  89,  42  Pac  R.  548. 

••Chicago  Fire  Place  Co.  v.  U.  S. 
Book  Co.  58  111.  App.  293. 

•^Schmidt  v.  Gayner,  59  Mina  303, 
62  N.  W.  R.  265;   Metropolitan  Life 
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representative  capacity  a  judg[ment  cannot  be  rendered  against  him 
perscwially."  A  receiver  is  liable  for  a  trespass  or  tort  committed 
by  htm;  he  has  no  immunity  from  liability  in  such  cases  because 
of  his  (^ce;  as  a  wrongdoer  he  is  liable  personally,  whether  liable 
officially  or  not,  and  in  such  cases  he  may  be  sued  without  obtaining 
leave  of  the  court.  If  a  receiver  seizes  property  which  is  not  in- 
cluded in  the  trust,  although  the  possession  was  taken  under  order 
of  the  court,  it  has  been  declared  that  he  is  personally  liable.  Such 
action  of  a  receiver  is  likened  unto  that  of  a  sheriff  taking  property 
under  color  of  an  execution  which  does  not  belong  to  the  defend- 
ant." If  a  receiver,  although  authorized  by  the  court  to  enter  into 
a  contract,  assumes  to  contract  in  his  individual  capacity,  although 
for  the  benefit  of  his  trust,  or  if  he  assumes  to  contract  as  receiver 
without  authority,  the  liability  will  be  a  personal  one."  An  action 
a^inst  a  receiver  cannot  be  claimed  on  appeal,  for  the  first  time,  to 
be  against  him  personally,'' 

Where  a  receiver,  who  was  operating  the  business  of  the  defend- 
ant corporation  under  order  of  the  court,  purchased  supplies  as  re- 
ceiver, the  seller  knowing  that  he  purchased  them  in  such  capacity, 
and  the  goods  were  billed  to  the  receiver  in  his  official  capacity  and 
a  draft  drawn  on  him  for  the  purchase  price  as  receiver,  it  was 
held  that  the  receiver  was  liable  only  in  his  official  capacity,  not 
individually." 

Section  257.  Of  the  Receiver's  Duty  in  Taking  Possession  of 
Property, —  In  New  York,  Sandford,  J,,  stated  the  long  established 
practice  in  the  court  of  chancery,  in  respect  of  the  duty  of  a  re- 
ceiver as  to  taking  possession  of  property,  viz. :  "  It  never  was  the 
design  to  permit  the  receiver,  under  a  general  direction  to  take 
possession  of  the  debtor's  property  and  efTects,  to.  go  and  seize  such 
as  he,  acting  on  his  own  judgment,  should  deem  to  fall  within  the 
scope  of  the  order.  Such  a  practice  would  inevitably  lead  to  col- 
lisions of  a  violent  character,  between  the  receiver  and  persons  pos- 
sessing, or  claiming  to  possess,  the  property  alleged  to  belong  to  the 
debtor.    There  is  no  necessity  for  such  collisions,  and  the  practice  of 


Ins.  Co.  V.  Sandbom,  69  N.  Y.  S. 
loog.  34  Misc.  R.  S3> ;  First  Nat;  Bank 
V.  Cohen,  55  S.  W.  R.  53o;  Nason 
Mtg.  Co.  V.  Garden,  65  N.  Y.  S.  147. 
J2  App.  Div.  363. 

«  Pleffcr  V.  Kling,  68  N.  Y.  S.  641. 

•Kiric  V.  Kane,  87  Mo.  App.  374. 

*Sager  Mfg.  Co.  v.  Smith,  60  N. 


Y.  S.  849,  45  App.  Div.  3S8.  J  N.  Y. 
Annot.  Gas.  58. 

n  Boston  &  C.  Smelting  Qo.  v.  Reed, 
23  Colo.  523,  48  Pac.  R,  515. 

■raOIpherts  v.  Smith,  66  N.  Y.  S. 
976,  54  App.  Div.  514,  8  N.  Y.  Annot. 
Cas.  40a 
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our  courts  of  equity  was  so  adjusted  as  to  protect  the  receiver  from 
their  recurrence.  The  master,  from  time  to  time,  on  taking  the 
examinations  and  proofs,  made  orders  designating,  specifically,  the 
effects,  which,  in  his  judgment,  were  shown  to  be  in  the  possession 
or  under  the  control  of  the  judgment  debtor,  and  directing  him  to 
deliver  the  same  to  the  receiver.  If  the  effects  were  in  his  imme- 
diate possession,  in  the  presence  of  the  master,  the  direction  was  to 
deliver  them  forthwith.  If  they  were  not  present,  but  consisted  of 
evidences  of  debt,  personal  ornaments,  or  like  portable  articles,  the 
master  directed  them  to  be  brought  and  delivered  to  the  receiver, 
at  a  time  and  place  designated,  either  in  the  master's  presence  or 
elsewhere  in  his  discretion.  If  the  effects  were  ponderous  articles, 
such  as  household  furniture,  the  master  appointed  a  day  and  hour, 
at  the  place  where  they  were  situated,  for  the  debtor  to  attend  and 
deliver  the  same  to  the  receiver.  Thus  the  receiver's  duty  was  sim- 
ply to  attend  at  the  time  and  place  appointed,  and  receive  and  take 
into  his  keeping  certain  specified  property  and  effects.  In  the  case 
of  household  furniture,  or  other  ponderous  goods,  he  would,  of 
course,  provide  himself  with  the  requisite  assistance  to  remove  them 
to  a  suitable  depository.  If,  under  such  an  order,  the  debtor  re- 
fused to  deliver  the  articles,  the  plaintiff  in  the  suit,  as  the  actor  In 
the  litigation,  applied  to  the  court  for  an  attachment.  On  that  mo- 
tion the  debtor,  by  way  of  appeal  from  the  master's  order,  was  at 
liberty  to  show  that  his  direction  for  the  delivery  of  all  or  any  of 
the  chattels  was  erroneous.  Unless  he  could  satisfy  the  court  of 
such  error  process  of  attachment  ensued,  and  the  debtor  was  com- 
pelled, by  its  constant  j^enalties,  to  comply  with  the  order  made  by 
the  master.  In  the  whole  course  of  the  proceeding  there  was  no 
occasion  for  the  receiver  to  act,  except  under  the  specific  order  of 
the  court ;  nor  then,  in  any  mode  which  would  involve  him  in  per- 
sonal collisions  or  in  any  disorder  or  violence.  He  acted  as  an 
officer  of  the  court  protected  by  its  strong  arm,  in  the  peaceable 
yet  efficient  exercise  of  his  duties."^ 

In  England  it  was  held  that  it  is  the  duty  of  the  parties  in  in- 
terest to  apply  for  an  order  upon  the  person  in  possession  to  deliver 
the  property  to  the  receiver,  and  if  any  loss  occurred  by  reason  of 
the  owner's  remaining  in  possession,  the  fault  was  not  the  receiver's, 
but  theirs.'^* 

It  is  the  duty  of  the  receiver  to  take  possession  of  all  the  debtor's 
property,  and,  if  necessary,  to  invoke  the  aid  of  the  court  in  com- 


73Dickerson  v.  Van  Tine,  i  Sandf. 
Super.  Ct  724,  727. 


74  Griffith  V.  Griffith,  2  Vcs.  40a 
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pelling  its  surrender.''*  He  must  not  assume  a  position  of  indif- 
ference and  permit  the  defendant  to  deliver  up  the  property  at  his 
pleasure.  He  is  required  to  exercise  reasonable  diligence  in  this 
regard.™  Where  land  was  in  litigation  it  was  held  the  receiver 
properly  refrained  from  taking  possession  of  it."  If  a  receiver 
takes  possession  of  property  which  does  not  belong  to  the  defend- 
ant, although  he  acts  under  an  order  of  the  court,  he  is  personally 
liable  for  such  unlawful  seizure.'^® 

Section  258.  Of  the  Duties  and  Liabilities  Arising  from  Taking 
Possession. — A  receiver  who  takes  possession  of  goods  upon  which 
the  sheriff  had  levied  an  execution  prior  to  the  receiver's  appoint- 
ment, is  bound  to  account  to  the  sheriff  therefor;  and  the  motion 
of  the  execution  creditor  and  sheriff  for  an  order  requiring  him  to 
pay  to  the  sheriff  the  proceeds,  so  far  as  necessary  to  satisfy  the 
execution,  should  be  granted.'^  Moneys  coming  into  the  hands 
of  a  receiver  at  any  time  before,  as  well  as  after,  his  security  is 
perfected,  must  be  accounted  for  by  him,  and  must  also  be  ac- 
counted for  by  a  surety  who  has  undertaken  to  account  for  what 
the  receiver  "  should  receive  and  become  liable  to  pay  as  such  re- 
ceiver."*^ The  rule  that  a  receiver's  appointment  is  conditional  until 
the  perfecting  of  his  security,  applies  only  to  cases  where  the  ques- 
tion relates  to  his  title  as  against  third  parties,  and  not  to  cases 
where  his  own  ability  or  that  of  his  surety,  with  regard  to  moneys 
received  by  him  as  receiver,  is  in  question.®*  If  a  receiver  forcibly 
take  possession  of  property  mortgaged  by  the  defendant  before  his 
appointment,  in  violation  of  an  injunction  restraining  him  from  so 
doing,  and  without  leave  of  court,  and  sells  it,  he  is  a  trespasser 
and  inairs  the  same  liability  as  the  mortgagor  himself  would  have 
incurred  in  the  same  circumstances.®^ 

Where  a  receiver  obtained  judgment  and  sued  out  execution 
against  a  debtor,  and  proved  the  debt  in  the  bankrupt  court,  the 
receiver  was  not  guilty  of  laches  and  ought  not  to  be  held  liable  for 
the  loss  of  the  debt,  but  he  should  be  held  to  account  for  a  sum 
collected  by  him  from  the  debtor  and  applied  to  an  individual  debt 

™  Brandt  v.  Allen,  76  Iowa,  50,  40  ^Rich  v.  Loutrel,  9  Abb.  Pr.  356, 

N.  W.  R.  82,  I  L.  R.  A  653 ;  Clapp  v.  18  How.  Pr.  121. 

Clapp,  49  Hun,  195.  ^  Smart  v.  Flood,  49  L.  T.  467. 

™  Gapp  V.  Clapp,  49  Hun,  195.  ^^  Id. 

'^United  States  v.  Church  of  Jesus  82  Manning  v.   Monaghan,   i   Bosw. 

Christ  of  Lattcr-Day  Saints,  5  Utah,  459.     This  case  was  reversed  on  an- 

538.  21  Pac  R.  506.  other  point,  23  N.  Y.  539,  and  retried, 

™Kirk  V.  Kane,  87  Mo.  App.  274.  10  Bosw.  231. 
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owed  to  himself,  by  the  debtor.®^  If  a  receiver  forcibly  take  posses- 
sion of  property  in  the  possession  of  one  party  not  a  party  to  the 
suit,  he  does  so  at  his  own  personal  risk.  He  is  not  acting  for  the 
court,  and  will  not  ordinarily  be  protected  by  it.  He  should  de- 
mand the  goods,  and,  if  refused,  begin  proceedings  to  recover 
them.®* 

Where  a  receiver  takes  possession  of  property  under  an  order 
appointing  him,  not  especially  mentioned  in  the  order,  he  does  so 
at  the  risk  of  it  being  the  property  of  the  defendant.  He  would  be 
protected  in  taking  possession  of  any  particular  property  when  ex- 
pressly authorized  and  directed  to  do  so;  but  under  an  order  di- 
recting him  generally  to  take  charge  of  property  of  the  defendant, 
without  any  particular  description,  he  must  be  careful  to  seize  only 
what  actually  belongs  to  the  insolvent;  and  if  he  seizes  what  be- 
longs to  others  it  will  be  at  his  own  risk.® 

Section  259.  The  Receiver  Should  be  Entirely  ImpartiaL — 
Since,  as  we  have  seen,  a  receiver  is  not  appointed  for  the  benefit 
merely  of  the  party  on  whose  application  the  appointment  is  made, 
but  equally  for  the  benefit  of  all  persons  who  may  establish  rights 
in  the  case,  it  follows  that  he  is  not  the  complainant's  agent,  but 
equally  the  representative  of  all  the  parties,  in  his  capacity  as  an 
officer  of  the  court.  The  position  is  one  often  requiring  the  exer- 
cise of  the  soundest  judgment  and  always  the  strictest  impartiality 
toward  all  persons  interested.®®  A  receiver  of  an  estate  assigned 
for  the  benefit  of  creditors  is  subject  to  the  general  duties  requir- 
ing impartiality ;  he  cannot  collude  with  any  one,  or  prefer  one  set 
of  interests  to  another ;  the  power  to  appoint  him  is  subject  not  only 
to  all  rights  paramount  to  the  assignment,  but  to  legal  conditions.^ 

Section  260.  Keeping  and  Paying  Out  the  Funds  —  Deposit- 
ing —  Loaning  and  Investing  —  Interest  —  Rights  and  Liability — 
Generally  of  the  Degree  of  Care  Required  of  Receivers. —  A  re- 
ceiver should  keep  the  exclusive  control  of  his  funds;  if  he  does 
not,  and  loss  ensues,  he  will  be  liable.  In  the  leading  case  on  this 
point  Lord  Chancellor  Brougham  said :     "  It  is  admitted  on  all 


83  Reynolds    v.    Pettyjohn,    79    Va. 

327- 
w  Tapscott  V.  Lyon,  103  Cal.  297»  37 

Pac  R.  225. 

«^  Hale- Berry  Co.  v.  Diamond  State 
Iron  Co.  (Ga.),  22  S.  E.  R.  217. 

W  First  Nat.  Bank  v.  Bamum  Wire 


&  Iron  Works,  27  N.  W.  R.  657,  661 ; 
People  V.  Family  Fund  Society,  52 
N.  Y.  S.  867. 

87  First  Nat  Bank  v.  Bamum  Wire 
&  Iron  Works,  58  Mich.  315  (1885); 
Iddings  V.  Bruen,  4  Sandf.  Ch.  417- 
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hands  that,  if  a  receiver  puts  a  fund  out  of  his  control,  so  that  other 
persons  shall  be  able  to  deal  with  it,  he  guarantees  the  solvency  of 
those  persons  and  becomes  answerable  for  any  loss  that  may  ensue. 
However  good  his  intention,  the  departing  with  the  control  to  the 
extent  of  giving  that  control  to  another,  would  be  enough  to  make 
him  a  guarantee  of  the  fund.  The  principle  is  so  obvious  that  I  say 
nothing  of  the  authorities."^ 

Concerning  the  duty  of  a  receiver  in  keeping  the  funds  in  his 
possession  and  his  liability  for  their  loss,  the  supreme  court  of 
Georgia  has  said :  "  When  money  waiting  the  result  of  litigation  is 
in  the  possession  of  a  receiver  at  the  place  of  permanent  custody 
and  he  has  no  further  duty  in  respect  to  it  but  that  of  preservation, 
it  is  already  in  court,  the  receiver  being  the  end  of  the  court  to  hold 
it,  and  he  cannot  pay  it  out  or  part  with  his  actual  custody  of  it  by 
dqx)siting  it  in  bank,  or  otherwise,  save  at  his  own  risk,  without 
some  order,  leave  or  direction  authorizing  him  so  to  dispose  of  it. 
He  is  for  the  court  that  appointed  him  as  much  a  final  custodian  as 
is  the  Bank  of  England  for  the  court  of  chancery.  His  poundage 
or  commission  or  compensation  for  his  risk,  is  that  of  an  official 
bailee  for  reward ;  and  while  he  may  not  be  bound  for  more  than 
ordinary  diligence,  this  diligence  is  to  be  exercised  in  keeping  the 
money,  not  in  putting  it  out  on  deposit,  either  general  or  special."^ 

Recently  the  supreme  court  of  Pennsylvania  considered  the  sub- 
ject of  this  section,  and,  as  to  the  receiver  depositing  the  funds  in 
bank,  said :  "  It  was  the  duty  of  the  receiver  to  keep  the  trust  fund 
separate  from  his  own;  he  had  no  right  to  mingle  them.  In  de- 
positing them  in  bank  he  should  have  made  sure  that  they  were 
placed  to  his  credit  as  receiver;  for  it  was  in  that  capacity  alone 
that  he  was  entitled  to  their  custody,  and  they  were  at  all  times 
subject  to  the  order  of  the  court,  in  whose  hands,  in  contemplation 
of  law,  the  fund  actually  was."®*^  In  a  case  decided  by  the  supreme 
court  of  Virginia  a  receiver  appointed  before  the  civil  war  was  or- 
dered to  collect  certain  money  and  pay  it  at  the  next  term  of  court. 
Because  of  the  war  there  was  never  a  "  next  term  of  the  court.'*' 
The  money  was  deposited  in  bank,  and  lost,  the  bank  being  wrecked 

^Salway  v.  Salway,  2  Russ.  &  M.  draft  of  a  partner  of  one  surety  in- 

215,  affirmed  by  the  House  of  Lords,  dorsed    by   the    receiver.     The    bank 

sub  nom.     White  v.  Baugh,  9  Bligh  failed,  and  the  receiver,  and  his  sure- 

(N.  S.),  181,  3  Clark  &  F.  44.    In  this  ties  were  held  for  the  loss, 

case  to  obtain  bondsmen  the  receiver  *>  Ricks   v.   Broyles,  78  Ga.  610,  3 

agreed  that  the  fund  should  be  depos-  S.  £.  R.  772,  6  Am.  St.  R.  a8o. 

ited  in  bank  in  the  joint  names  of  the  ^  Schwartz  ▼.  Keystone  Oil  G>.  153 

sureties,  to  be  drawn  out  only  by  the  Pa.  St.  283,  25  Atl.  R.  1018. 
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by  the  war.  The  doctrine  was  announced  that  when  a  receiver 
deposits  funds  in  bank,  and  exercises  the  same  care  a  prudent  man 
would  be  expected  to  exercise  with  his  own  money,  he  is  not  per- 
sonally responsible  for  any  loss  resulting  from  the  act.*^ 

Where,  in  South  Carolina,  a  receiver  deposited  funds  on  interest 
in  a  bank  in  another  state,  and  failed  to  report  the  fact  to  the  court, 
and  the  bank  failed  and  the  money  was  lost,  the  receiver  was  held 
personally  responsible  therefor.^  Undoubtedly  a  receiver  should 
not  mingle  the  trust  funds  with  his  own  account;  they  should  be 
deposited  in  his  name  as  receiver. 

The  foregoing  cases  are  confusing  and  do  not  clearly  announce 
the  rules  concerning  the  liability  of  receivers  in  the  case  of  the 
funds  in  their  possession.  To  consider  the  question  intelligently 
and  logically  the  degree  of  care  which  a  receiver  is  required  to 
exercise  in  performing  his  duties  must  be  ascertained.  The  prin- 
ciples of  the  law  of  bailments  are  applicable  to  trustees  in  general, 
and  consequently  to  receivers.  A  receivership  is  within  the  third 
subdivision  of  the  fifth  class  of  bailments  as  given  by  Lord  Holt: 
locatio  custodice;  which  is  the  third  classification  of  Judge  Stor\': 

Those  for  the  benefit  of  both  parties ;"  which  Mr.  Schouler  calls 

ordinary  bailments  for  mutual  benefit."  This  class  of  bailments 
is  for  recompense,  and  requires  the  exercise  of  ordinary,  as  distin- 
guished from  slight  and  great  care.  Ordinary  care  is  simply  that 
care  which  any  person  of  reasonable  prudence  and  caution  would 
be  expected  to  exercise  under  the  same  or  similar  circumstances. 
The  degree  of  care,  therefore,  which  the  law  requires  a  receiver 
to  exercise  in  performing  the  duties  of  his  office,  which  includes  the 
keeping  of  funds,  is  ordinary  care,  which  is  the  measure  of  his  lia- 
bility in  all  things.*^  But  in  the  case  of  Ricks  v.  Broyles**  es- 
pecially it  is  intimated  that  a  receiver  ought  not  to  deposit  the 
funds  in  a  bank  at  all.  All  persons  of  reasonable  prudence  deposit 
their  money  in  bank.  If  a  receiver  should  not  deposit  the  trust 
funds  in  a  bank  and  they  should  be  lost,  the  fact  would  prima  facie 
impute  negligence.  The  true  rule  is  that  if  a  receiver,  exercising 
reasonable  care  in  the  selection  of  a  bank,  deposits  the  receivership 
funds,  and  they  are  lost  by  reason  of  the  failure  of  the  bank,  he  is 
not  liable.     This  is  the  doctrine  applicable  to  trustees  generally." 
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®i  Barton's  Exr.  v.  Ridgcway's 
Admr.,  92  Va.  162,  23  S.  E.  R.  226. 

»2  State  V.  Gooch,  97  N.  C.  186,  i 
S.  E.  R.  653,  2  Am.  St.  R.  284- 

WHamm   v.    Stone   &    Sons*   Live- 


stock Co.   13  Tex.  Civ.  App.  414,  35 
S.  W.  R.  427. 

»*78  Ga.  610. 

»  Perry  on  Trusts  (4th  cd.),*443. 
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But  the  receiver  will  be  liable  if  he  deposits  the  funds  in  his  own 
name  and  mingles  them  with  his  own  account  f^  or  if  he  makes  the 
deposit  to  his  individual  credit,  though  he  informs  the  officers  of 
the  bank  that  the  money  constitutes  a  trust  fund,  and  has  no  money 
of  his  own  on  deposit;  or  if  he  makes  the  deposit  in  any  man- 
ner that  would  remove  the  fund  from  his  exclusive  control  ;^  or 
where  he  makes  an  arrangement  with  a  bank  whereby  he  is  to  re- 
ceive interest  upon  the  balances  to  his  credit  as  receiver  and  a  loss 
results.*  Where  a  receiver  deposits  money  in  a  bank  without  au- 
thority, and  it  was  lost  because  of  the  failure  of  the  bank,  he  was 
held  liable  for  the  amount.** 

A  receiver  was  required  by  order  of  court  to  deposit  all  money  in 
a  certain  bank,  but  instead  of  doing  so  a  large  amount  of  the  money 
went  into  a  firm,  of  which  he  was  a  member,  and  was  used  for  part- 
nership purposes.  Some  of  the  money  was  not  accounted  for  to 
the  court,  but  was  received  by  the  receiver  from  the  firm,  and  mis- 
appropriated by  him  for  his  own  use.  It  was  held  that  the  firm  was 
responsible  for  such  money,  that  a  voluntary  repayment  of  the 
money  to  the  receiver,  or  its  collection  by  him  under  ordinary  cir- 
cumstances, would  not  again  reinvest  him  with  its  control  as  re- 
ceiver and  release  the  firm  from  responsibility,  that  as  the  money 
was  used  by  the  firm  with  the  knowledge  of  its  members,  one  of  the 
partners  could  not  avoid  responsibility  by  saying  that  the  firm  had 
accounted  for  the  funds  by  returning  it  to  his  copartner,  and  that 
the  firm  must  account  for  the  money.^ 

If  a  court  make  an  order  appointing  a  particular  person  deposi- 
tary of  the  court  funds,  and  such  person,  knowing  of  such  order, 
accepts  the  deposit,  it  is  said  that  "  he  unquestionably  becomes  pro 
hac  vice  an  officer  of  the  court.  The  court  may  order  him  to  refund 
the  money,  and  if  he  fails  to  do  so,  without  showing  some  valid 
reason,  may  proceed  against  him  as  for  a  contempt.  The  same  rule 
would  apply  to  a  corporation ;  and  if  its  officers,  having  control  of 
its  funds,  and  having  the  means  of  payment,  *  *  *  should  re- 
fuse to  pay,  they,  too,  might  be  proceeded  against  as  for  con- 
tempt."* 

A  receiver  has  no  authority  to  invest  funds  without  an  order  of 
court  directing  such  disposition  of  them;'  and  if  he  receives  any 

••Wren  V.  Kirton,  11  Ves.  377.  ^Ficener  v.  Bott,  47  S.  W.  R.  251. 

•^The  propositions  asserted  in  the  ^Ryan  v.  Morrill,  83  Ky.  352. 

text  are  applicable  to  trustees  in  gen-  ^  In  re  Western  Marine  &  Fire  Ins. 

€raL   Perry  on  Trusts  (4th  ed.),«443.  Co.  38  111.  289. 

•*  Drever   v.    Maudesley,    13    L.    Ji  ^  Schwartz  v.  Keystone  Oil  Co.  153 

(N.  S.)  433,  8  Jur.  547.  Pa.  St.  283,  25  Atl.  R.  1018. 

22 


m 


i  ■ 


fi 


) 


V 


\ 


: 


; 


I      ! 


i' 


! 


I 


i'l 


■'■' 
ft 


Vh 


'il 


'^1 ! 

'■mi 

.  !  I 


<  ( 


>  V. 


I  f 


I 


il 


338 


receiver's  duties  and  liabilities.        [chap.  XL 


interest  on  any  of  the  funds  in  his  possession  he  must  account  for 
it.*  To  require  a  receiver  to  pay  interest  on  the  funds,  without  any 
evidence  or  cause  for  such  ordef,  is  erroneous.*^  He  is  not  charge- 
able with  interest  as  a  matter  of  course,  but  only  under  certain 
circumstances.®  , 

While  a  receiver  generally,  as  a  trustee,  is  responsible  only  for 
the  consequences  of  his  own  neglect  and  is  protected  when  he  acts 
in  entire  good  faith  in  the  management  of  the  estate  committed  to 
him,  yet  the  measure  of  duty  and  responsibility  is  to  be  found  in 
the  capacity  in  which  he  acts.''  In  the  case  cited  it  wa^  held  that 
where  a  receiver  is  a  quasi  guardian,  required  to  keep  money  safely 
invested  and  bearing  interest,  which  he  may  expend  as  income  for 
the  infants,  he  will  be  held  to  the  same  accountability  as  a  guardian, 
and  will  be  liable  for  loss  resulting  from  a  loan  made  without  tak- 
ing any  security,  however  solvent  the  debtor  may  have  been  when 
the  loan  was  made.  Here  the  loan  was  made  in  another  state  and 
was  left  for  a  considerable  period  without  asking  the  advice  of  or 
making  known  to  the  court  what  the  receiver  had  done.  Where  a 
receiver  was  directed  to  lend  the  trust  fund  at  six  per  cent,  on  bonds 
secured  by  deed  of  trust  on  real  estate,  to  run  to  himself,  the  same 
to  become  due  upon  default  in  the  payment  of  interest,  and  make 
report  of  his  doings,  violated  the  order  by  loaning  the  money  at 
eight  per  cent,  on  notes  payable  to  another  and  neglected  to  en- 
force the  debt  upon  default,  and  to  report  to  the  court,  he  was  held 
to  be  chargeable  with  resulting  loss,  even' in  the  absence  of  bad 
faith.® 

Where  money  is  paid  out  by  a  receiver  to  a  person  apparently 
entitled  to  it,  under  order  of  the  court,  it  has  been  said  he  cannot 
be  compelled  to  pay  the  amount  again.*  A  receiver  has  no  au- 
thority to  pay  over  money 'to  any  one  without  the  order  of  court ^* 
But  when  he  is  derelict  in  paying  money  to  the  person  to  whom  he 
is  ordered  to  pay  it,  he  is  chargeable  with  interest  on  the  amount 
for  the  time  it  is  withheld." 

Section  261.  Of  the  Receiver's  Duty  to  Preserve  the  Property 
in  His  Possession. —  It  is  the-  duty  of  the  receiver  to  protect  the 
property  intrusted  to  him  to  the  best  of  his  ability;  but,  as  the  in- 


^  Lonsdale  v.  Church,  3  Brown  Ch. 

41. 
^  How  V.  Jones,  60  Iowa,  70. 

•Crawford  v.  Fickey,  41  W.  Va. 
544,  23  S.  £.  R.  662. 

■^  State  ex  rel.  Collins  v.  Gooch,  97 
N.  C  186. 


®  Carr's  Admr.  v.  Morris,  6  S.  E.  R. 
613. 

» Sullivan  v.  Miller,  106  N.  C  635. 

!<►  Duffy  V.  Casey,  7  Robt  79- 

^*  Johnson  v.  Moon,  82  Ga.  247,  10 
S.  E.  R.  93. 
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tcrests  of  the  claimants  are  often  various  and  conflicting  and  some- 
times involved  in  doubt,  he  mu3t  keep  it  for  all.^*  The  agents  and 
employees  of  a  receiver  in  operating  a  railway  are  pro  hac  vice  the 
officers  of  the  court.  As  such  officers  they  are  responsible  to  the 
court  for  their  conduct,  and  if  they  willfully  injure  the  property  or 
endanger  it,  or  seek  to  cripple  its  operation  in  the  hands  of  the  re- 
ceivers, they  can  and  will  be  made  to  answer  therefor.*'  A  railroad 
corporation  is  not  liable  for  the  negligence  of  the  servant  of  a  re- 
ceiver who  is  operating  the  road.  His  possession  is  not  theirs,  and 
they  cannot  control  either  him  or  his  employees.**  A  receiver  hold- 
ing a  worthless  certificate  of  stock  cannot  himself  adjudge  it  void 
and  yield  it  up  to  the  person  who  pledged  it.  It  is  the  duty  of  a 
receiver  to  use  diligence  for  the  retention  of  such  a  certificate,  and 
as  by  holding  it  he  does  not  transcend  his  duty,  costs  should  not 
be  imposed  on  him  in  an  action  for  equitable  relief.**^ 

The  receivers  appointed  by  the  governor  of  Tennessee,  under  an 
act  of  that  state  which  authorized  him  to  take  control  of  railroads 
to  whose  construction  state  aid  had  been  granted,  when  the  com- 
panies failed  to  meet  the  interest  on  the  bonds  issued,  were  held 
to  be  public  agents  and,  therefore,  not  responsible  for  the  wrong- 
doings or  negligence  of  their  employees,  but  only  for  their  own 
wrongful  acts  or  negligence.*^ 

Section  262.  Of  the  Power  to  Contract  for  Labor  and  Supplies  — 
Duties  and  Liability  of  a  Succeeding  Receiver  as  to  Such  Con- 
tracts.— ^A  receiver  of  an  insolvent  railroad  corporation  has  author- 
ity, as  necessarily  incident  to  the  duties  imposed  upon  him,  to  make 
such  contracts  for  labor  and  supplies  as  are  reasonably  necessary  to 
enable  him  to  perform  the  duties  of  his  appointment,  and  his  con- 
tracts for  such  purposes  will  bind  the  tru3t ;  but  contracts  made  by 
a  preceding  receiver  impose  no  legal  duty  or  obligation  on  his  suc- 
cessor, and  damages  cannot  be  recovered  at  law  against  the  suc- 
ceeding receiver  for  refusing  to  perform  the  contracts  of  his  pre- 
decessor. 

If  the  circumstances  surrounding  the  particular  transaction  are 
such  as  to  justify  reasonable  doubts  respecting  the  validity  or  fair- 

^  Dcvendorf  v.  Dickinson,  21  How.  ^  Bank  of  Indianapolis  v.   Middle- 

Pr.  275,  277,  citing  Iddings  v.  Bruen,  town  Nat  Bank,  i  N.  Y.  St.  R.  772 

4  Sandf.  Ch.  417,  427;  Commonwealth  (Sup.  Ct,  Gen.  T.,  1886). 

V.  Young,  II  Phila.  606.  ^^  Hopkins  v.  Connell,  2  Tenn.  Ch. 

^*/fi  re  Higgins,  27  Fed.  R.  443-  323. 

"Memphis  &  Little  Rock  Ry.  Co. 
Y.  Stringfellow,  44  Ark.  322. 
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ness  of  the  contracts,  it  is  the  duty  of  the  succeeding  receiver  to 
decline  to  perform  them  until  he  sl^pll  be  directed  to  do  so  by  the 
court."  As  a  general  proposition  it  may  be  asserted  that  a  suc- 
ceeding receiver  is  bound  by  the  contracts  of  his  predecessor." 
Change  in  receivers  does  not  change  the  identity  of  the  receiver- 
ship."* 

Section  263.  A  Plaintiff  is  Not  Liable  for  Losses  Caused  by  the 
Receiver. —  It  being  well  settled,  as  we  have  seen,  that  the  receiver 
is  the  officer  of  the  court  who  holds  possession  of  the  property  in 
controversy  for  the  benefit  of  all  parties  interested,  and  not  for 
the  plaintiff,  at  whose  instance  he  was  appointed,  it  follows  that 
the  plaintiff  should  not  be  held  responsible  for  losses  which  result 
from  the  receiver's  wrongful  acts  or  negligence,  there  being  no  par- 
ticipation therein  or  fraud  on  the  part  of  the  plaintiff.  The  re- 
sponsibility for  such  losses  rests  upon  the  receiver  and  his  sureties.** 

Section  264,  Of  the  Liability  for  Using  or  Converting  the  Prop- 
erty of  the  Estate. —  Where  the  order  appointing  a  receiver  re- 
quired that  he  should  hire  out  slaves,  and  a  successor  to  him  was 
appointed  "  well  and  truly  to  perform  the  duties  of  receiver  in  the 
case  and     *     *     *     to  collect  assets     *     •     *     and  hire  of  prop- 


•'  Lehigh  Coal  &  Nav.  Co.  v.  Cen- 
tral R.  R.  Co.  41  N.  J.  Eq.  167,  175 
(18S6).  In  the  opinion  filed  in  this 
case  Viee-Chancellor  Van  Fleet  said: 
"  The  succeeding  receiver  occupies  a 
fiduciary  position.  He  is  to  protect 
the  property  and  interests  committed 
to  his  charge  with  a  jealous  vigilance; 
he  is  to  exercise  his  best  skill,  sa- 
gacity and  judgment  in  the  discharge 
of  all  his  duties,  and  if  claims  be  as- 
serted against  the  property  in  his  cus- 
tody, arising  out  of  transactions  which 
occurred  prior  to  his  appointment, 
and  concerning  which  he  has  no  per- 
sonal knowledge,  and  which  on  ex- 
amination appear  to  him  to  be  ques- 
tionable, his  duty  requires  him  to  re- 
solve his  doubts  against  the  claimant 
and  in  favor  of  the  trust,  and  to  re- 
fuse to  recognize  the  claims  as  obli- 
gations of  the  trust  until  directed  to 
do  so  by  the  court    •    •    •    It  would 


seem,  then,  to  be  obvious  that  the 
most  that  can  be  said  in  the  way  of 
laying  down  a  general  principle  whidi 
will  give  the  least  support  to  the 
claim  of  the  petitioners,  is  this — that 
the  duties  of  a  succeeding  receiver,  in 
respect  to  the  contracts  made  by  his 
predecessor,  are  only  such  as,  in  view 
of  all  the  circumstances  of  the  case,  it 
would  be  equitable  to  impose  —  such 
as  with  the  light  before  him  he  can 
perform  without  risk  of  personal  lia- 
bility and  with  safety  to  the  trust." 

"Vanderbilt  v.  Central  R.  R-  of 
New  Jersey,  43  N.  J.  Eq.  669;  Mc- 
Nulta  V.  Lockridge,  137  III.  Z70,  141 
U,  S.  372- 

i^McNulta  V.  Lockridge,  tupra. 

M>  Kaiser  V.  Kellar,  21  Iowa,  %■ 
See  also,  generally,  EUicott  v,  U.  S 
Ins.  Co.  7  Gill.  307,  320;  Terrell  v. 
Ingersoll,  10  Lea,  ?7;  Downs  t.  Alko, 
10  Lea,  652, 
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crty  as  heretofore  ordered,"  it  was  held  that  his  powers  were  in- 
tended to  be  co-extensive  with  those  of  the  first  receiver,  and  that 
it  was  contemplated  he  should  hire  out  the  slaves ;  and  as  he  had 
received  to  his  own  use  the  benefit  of  their  labor  without  hirin|; 
them  out,  he  had  thereby  received  a  benefit  from  the  trust  property 
for  which  he  was  justly  accountable.  In  this  case  Handy,  J.,  said 
more  broadly :  "  It  is  plain  that,  from  the  nature  of  his  office,  he 
had  the  power  to  hire  out  the  slaves,  though  not  expressly  required 
to  do  so.  They  were  placed  in  his  hands  for  an  indefinite  time, 
and  in  all  probability  would  remain  there  for  years.  During  that 
period  it  would  not  have  been  proper  to  permit  them  to  be  unem- 
ployed, and  they  were  capable  of  being  productive  of  profit  to  those 
interested  in  them  by  their  labor.  It  was,  under  such  circum- 
stances, his  duty  to  make  them  profitable. "^^ 

If  he  loans  out  any  part  of  the  moneys  which  come  to  his  hands 
as  such  receiver,  even  temporarily,  to  his  friends  or  others,  it  is  a 
breach  of  trust.^  The  taking  and  spending  by  a  receiver  for  his 
own  use,  whether  with  or  without  the  concurrence  or  advice  of  the 
other  receivers,  of  any  part  of  the  funds  in  his  possession  as  an 
officer  of  the  court,  is  a  gross  breach  of  trust,  tending  to  bring 
reproach,  disgrace  and  distrust  upon  the  administration  of  justice, 
and  is  a  contempt  of  the  authority  of  the  court,  punishable  by  fine 
or  imprisonment,  at  the  discretion  of  the  court.^  In  such  case  the 
receiver  cannot  hope  to  escape  punishment  by  saying  he  intended 
no  wrong,  or  that  from  poverty  he  is  unable  to  make  repayment.^ 

Section  265.  Of  the  Liability  of  a  Receiver  for  the  Misconduct 
of  His  Co-Receiver. —  Where  two  receivers  are  appointed  to  close 
up  the  affairs  of  a  corporation,  and  one  of  them  illegally  appro- 
priates the  funds  in  his  hands,  using  them  for  his  own  profit,  and 
the  other  negligently  permits  such  illegal  appropriation,  they  will 
be  jointly  liable  for  the  balance  found  due  from  them  upon  stating 
their  account,  with  interest.^ 

Section  266.  Not  Liable  for  Speculative  Profits. —  When  a  re- 
ceiver, whose  duties*  are  not  specified  by  the  order  of  the  court, 
sells  the  property,  instead  of  keeping  it  to  await  a  further  order, 
he  can  only  be  required  to  account  for  it  on  the  basis  of  the  actual 

**Battailc  v.   Fisher,  36  Miss.  321,  23  Cartwright's  Case,  114  Mass.  230, 

324-  240. 

'•Utka  Ins.  Co.  v.  Lynch,  11  Paige,         ^  Id. 
5».  26  Commonwealth    v.     Eagle,     etc, 

Ins.  Co.  14  Allen,  344. 
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sales  and  receipts,  unless  there  was  negligence,  misconduct  or  bad 
faith,  by  reason  of  which  the  property  was  wasted,  and  did  not 
realize  its  value.  Jn  the  latter  case  he  would  be  Hable!  not  for  prob- 
able or  speculative  profits,  but  for  the  value  of  the  property."  A 
receiver,  having  a  dwelling-house  in  charge,  who  exercised  his  best 
judgment  and  in  good  faith  pursued  the  plan  which  seemed  to  him 
to  be  the  fittest  for  the  purpose  of  producing  revenue  from  tlie 
property,  but  failed  to  succeed,  was  held  not  to  be  personally  liable 
for  the  rental  of  the  property." 

Section  267.  Of  the  Receiver's  Liability  for  Interest Where 

a  receiver  was  appointed  by  a  state  court  in  a  suit  which  was  sub- 
sequently removed  to  the  circuit  court  of  the  United  States,  am! 
reported  to  the  latter,  stating  the  amount  of  the  fund  in  his  hands, 
and  asking  for  an  order  to  pay  therefrom  certain  liabilities,  it  was 
held  that  the  circuit  court  had  authority  to  require  him  to  account 
for  the  fund,  and  that  he  was  chargeable  with  interest  on  so  much 
thereof  as  he,  on  receiving,  deposited  in  a  bank  to  his  credit  as  re- 
ceiver, and  then  withdrew  and  deposited  to  his  private  account  in 
another  bank,  he  declining  to  explain  the  transaction  when  he  was 
examined  as  a  witness  by  the  master  to  whom  the  court  had  re- 
ferred his  account."  So,  also,  when  a  receiver  did  not  keep  the 
trust  fund  separate,  but  mingled  it  with  his  own  moneys  in  the 
bank  where  he  kept  his  account  in  his  own  name,  and  drew  out  and 
used  large  sums  of  such  fund  from  time  to  time  by  loaning  the 
same  to  his  friends  and  otherwise,  he  was  ordered  to  pay  simple 
interest  on  the  amount  of  the  fund."  A  receiver  must  account  for 
any  benefit  or  interest  which  he  makes  out  of  the  money  in  his 
hands.'" 

It  is  the  common  practice  to  direct  trustees  and  receivers  to  pay 
to  the  creditors  a  due  proportion  of  the  interest  which  has  accrued 
or  may  accrue."  And  where  a  receiver  improperly  retains  a  bal- 
ance in  his  hands  and  does  not  regularly  pass  his  accounts,  he  must 
pay  interest  on  the  amount  unless  he  shows  a  special  case  of  ex- 
emption."   Lord  Chancellor  Eldon  said :    "  I  will  have  receivers 


a»Deniam  v.  Cassidy,  55  Miss.  320, 

"  Hynes  v.  McDermott,  3  N.  Y.  St. 
R.  582.  586  (N.  Y.  Com.  PI.  1886). 
But  see  BaUaile  v.  Fisher,  36  Miss. 
321,  quoted  in  section  264,  tupra. 

M  Hinckley  v.  Railroad  Co.  100  U. 
S.  153.  156.  157. 

MUtica  Ins.  Co.  v.  Lynch,  11  Paige, 


*o  Hooper  v.  Winston,  24  III.  353. 
367  (Breese,  J.),  citing  Shaw  v. 
Rhodes,  2  Russ.  539. 

*i  Trayhem  v.  National  Mechanics' 
Bank.  57  Md.  590,  60a 

"Harman  v.  Foster.  I  Hog.  318; 
In  T€  Carter,  3  Paige.  146;  /n  «  Sea- 
man, 2  Paige,  409;  Harrison  v.  Boy- 
dell,  ti  Sim.  311. 


§§267,268.]       LIABILITY    FOR    COSTS    OF    LITIGATION.  343 

know  that,  if  they  do  not  pass  their  accounts,  they  shall  always 
pay  interest."^  And  this  would  be  done  in  England,  where  a  re- 
ceiver keeps  money  in  hand  even  a  quarter  of  a  year  after  it  ought 
to  be  accounted  for  and  paid  in."  In  New  York  it  has  been  de- 
cided that  a  receiver  in  supplementary  proceedings  will  not  be 
charged  with  interest  upon  a  fund  in  his  hand  without  proof  either 
that  the  interest  was  earned  or  that  he  was  negligent  in  not  receiv- 
ing interest.** 

Where  a  receiver  held  money  which  should  have  been  paid  out 
as  dividends,  such  delay  being  for  instructions  from  the  court,  it 
was  said  that  the  receiver  was  not  personally  liable  for  interest ;  but 
that  if  he  had  in  his  possession  any  funds  still  liable  to  the  pay- 
ment of  the  debts  of  the  defendant,  the  party  entitled  to  the  dividend 
should  have  interest  paid  him  out  of  such  f unds.^  A  receiver  hold- 
ing a  fund  subject  at  any  time  to  distribution  is  not  liable  for  in- 
terest on  such  fund,  although  he  knew  that  by  depositing  it  in  a 
bank  it  would  draw  interest.^ 

Section  268.  Of  the  Receiver's  Liability  for  Costs  of  Litigation. 

—  Where  a  receiver  institutes  proceedings  without  the  permission 
of  the  court,  after  a  rule  or  order  relating  to  the  same  subject- 
matter  had  been  made,  the  court  has  power  to  determine  whether 
the  costs  shall  be  paid  out  of  the  funds  in  the  hands  of  the  re- 
ceiver or  by  him  personally ;  and  in  such  a  case  the  successful  party 
is  not  required  to  make  an  affirmative  motion  to  determine  whether 
he  should  be  personally  charged  with  the  costs.*® 

Pending  the  litigation  it  is  not  the  duty  of  a  receiver  to  pay  the 
costs  and  expenses  incurred  by  the  plaintiff  in  the  suit  instituted 
for  a  foreclosure,  in  which  the  receiver  was  appointed.  It  may  be 
that  the  plaintiffs  demand,  from  the  beginning,  has  been  wrongful, 
and,  if  so,  whatever  has  been  done  at  his  instance,  must  be  at  his 
expense.  So  a  federal  court  has  sustained  exceptions  to  a  master's 
Ttport  concerning  claims  allowed  by  a  receiver  for  costs  and  ex- 
penses incurred  by  the  plaintiff,  with  leave  to  present  the  same  as 
the  final  determination  of  the  equities  might  require.^  He  is  en- 
tided  to  the  protection  of  the  court  against  loss  for  disbursements 

»  Blank  V.  Jolland,  8  Vcs.  72.  "  First  Nat.  Bank  v.  Wood,  63  N.  Y. 

**  Fletcher  v.  Dodd,  i  Vcs.  Jr.  85.  S.  324,  30  Misc.  R.  378. 

*  Syracuse  Savings  Bank  v.  Hess,  88  Matter  of  Castle,  2  N.  Y.  St  R. 

23  Week.  Dig.  280  (Sup.  Ct  1885).  362  (Sup.  Ct.  1886). 

^Malcumson   v.   Wappo   Mills,  99  ^Olyphant  v.  St  Louis  Ore  &  Steel 

Fed.  R.  633.  Co.  23  Fed.  R.  1791 
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made  by  himself  as  receiver,  which  were  such  as  a  reasonable  and 
prudent  man  would  have  been  justified  in  expending.'*^ 

Where  a  judgment  was  obtained  against  a  receiver,  in  a  suit 
originally  brought  against  the  corporation  of  the  property  of  which 
he  was  appointed,  but  which  was  defended  by  him,  it  was  adjudged 
that  the  costs  attending  the  suit  and  an  allowance  should  be  paid 
by  him  out  of  the  fund,  since  they  were  incurred  for  the  benefit  of 
the  fund  out  of  which  all  other  claims  entitled  to  preference  had 
been  paid,  and  that  this  was  not  giving  preference  to  a  debt  as  such, 
but  only  requiring  the  fund  to  pay  an  expense  incurred  for  its  own 
benefit.'*^ 

When  a  receiver  prosecutes  an  action  for  recovery  of  money  for 
the  enhancement  of  the  fund  for  which  he  is  receiver,  and  fails  to 
recover,  the  defendant  is  entitled  to  costs,  and  is  not  bound  to 
await  the  final  administration  of  the  fund,  and,  as  a  general  cred- 
itor, share  with  other  parties  interested  therein,  pro  rata,  but  is 
entitled  to  an  immediate  order  for  payment  of  the  costs  out  of  any 
funds  in  the  hands  of  the  receiver.  This  is  true  where  the  receiver 
continues  the  prosecution  of  an  action  begun  by  the  insolvent  com- 
pany before  his  appointment.  Such  is  the  rule  with  or  without  the 
code  of  procedure.'*^ 

Where  in  a  suit  by  a  receiver  against  several  defendants,  one 
of  them  successfully  defended  the  suit,  it  was  held  the  receiver 
was  not  personally  liable  for  the  costs  of  such  defendant,  unless 
ordered  by  the  court  to  pay  them  for  mismanagement  or  bad  faith 
in  conducting  the  action.*^  A  receiver  having  been  appointed  for 
a  corporation  without  authority  of  law,  having  appealed  from  an 
order  of  another  court  refusing  him  possession  of  the  corporate 
property,  was  held  not  liable  for  the  costs  of  the  appeal;  but 
because  of  particular  circumstances  attending  the  appeal.**  Where 
receivers  of  the  property  of  a  bank  continued  a  suit  at  law  com- 
menced by  the  bank,  and  were  non-suited,  it  was  held  that  tfie 
defendant  was  entitled  to  all  his  costs  out  of  the  fund  in  the  re- 
ceiver's hands,  down  to  the  time  of  the  non-suit,  but  not  for  making 
up  the  record,  and  issuing  an  execution  at  law  against  the  bank.* 
If  upon  the  examination  of  the  accounts  of  a  receiver  and  the 
vouchers  relating  thereto,  no  misconduct  of  the  receiver  be  shown, 
he  is  not  chargeable  with  the  expenses  of  the  accounting.*® 


*<>  Adams  v.  Haskell,  6  Cal.  475. 

*i  Locke  V.  Covert,  42  Hun,  484 
(1886). 

^Columbia  Ins.  Co.  v.  Stevens,  37 
N.  Y.  536. 

♦'^  Marsh  v.  Hussey,  4  Bosw.  614. 


**Tuirs  Appeal,  159  Pa.  St  603. 

^Camp  V.  Niagara  Bank,  2  Paige, 
283. 

^  Hynes  v.  McDcnnott,  3  N.  Y.  St 
R.  582.  586  (N.  Y.  Com.  PL). 
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Section  269.  The  EiFect  of  Appointment  of  Receiver  on  Lease  of 
Defendant  —  Liability  of  Receiver  Under  Lease. —  The  question 
as  to  the  effect  of  the  appointment  of  a  receiver  on  a  lease  held  by 
the  defendant  has  been  frequently  considered,  especially  in  receiver- 
ships of  railroads ;  and  the  subject  of  this  section  is  considered  fur- 
ther in  the  following  chapter,  which  concerns  receivers  of  railways. 

The  mere  appointment  of  a  receiver  does  not  constitute  him  an 
assignee  of  the  lease  and  render  him  liable  on  its  covenants.*'^  Nor 
by  taking  possession  of  the  leased  premises  are  receivers  to  be  re- 
garded as  assignees  of  the  term.  They  are  entitled,  as  put  by  Judge 
Jenkins  of  the  federal  court,  to  "  a  breathing  space  to  determine 
whether  or  not  they  will  assume  the  covenants  of  the  lease."**  When 
appointed  and  qualified  it  is  the  duty  of  a  receiver  to  take  posses- 
sion of  leased  property,  if  included  within  the  order  of  the  court ; 
but  he  does  not,  by  so  doing,  become  the  assignee  of  the  term,  but 
holds  the  property  as  the  hand  of  the  court,  and  is  entitled  to  a 
reasonable  time  to  ascertain  its  value  and  determine  whether  or  not 
he  will  accept  it.*®  But  the  receiver  is  liable  for  the  rent  during 
his  occupancy  and  use  of  the  property.*^ 

A  receiver  does  not  become  liable  for  rent  for  leased  premises 
without  taking  possession  thereof,  and  doing  some  act  signifying 
his  election  to  accept  the  term  as  a  part  of  the  property  of  the 
judgment  debtor."  In  the  case  cited  this  was  said :  "  The  situa- 
tion of  the  receiver  in  this  case  is  analogous  to  that  of  an  executor, 
who  cannot  be  charged  as  the  assignee  of  the  lease  if  he  waives  the 
term,  the  income  of  which  is  not  sufficient  to  pay  the  rent,  although 
the  estate  of  the  testator  may  be  liable  for  the  rent  in  the  due  course 
of  administration  if  the  landlord  refuse  to  re-enter." 

A  receiver  has  a  reasonable  time  in  which  to  elect  whether  he  will 
accept  or  reject  a  lease  wherein  the  party  whose  estate  he  repre- 


*'  Carswell  v.  Farmers'  Loan  &  Trust 
Co.  74  Fed.  R.  88. 

**  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pacific  R.  R.  Co.  58  Fed.  R. 
257;  Carswell  v.  Farmers'  Loan  & 
Trust  Co.  74  Fed.  R.  88;  Empire  Dis- 
tilling Co.  V.  McNulta,  7!  Fed.  R. 
700,  23  C  C.  A.  415. 

•Quincy,  Missouri  &  Pacific  R.  R. 
Co.  V.  Humphreys,  145  U.  S.  82 ;  New 
York,  Pennsylvania  &  Ohio  Western 
R-  R.  Co.  V.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.  58  Fed.  R.  268 ;  Park 
V.  New  York,  Lake  Eric  &  Western 


Ry.  Co.  57  Fed.  R.  799;  United  States 
Trust  Co.  V.  Wabash  Western  Ry.  Co. 
150  U.  S.  287;  Central  Trust  Co.  v. 
Wabash,  St  Louis  &  Pacific  R.  R. 
Co.  34  Fed.  R.  259;  Clyde  v.  Rich- 
mond &  Danville  R.  R.  Co.  63  Fed. 
R.  21;  Bell  V.  American  Protective 
League,   163  Mass.  558,  40  N.  E.  R. 

857. 

*^o  Frank  v.  New  York,  Lake  Eric 
&  Western  R.  R.  Co.  122  N.  Y.  197; 
Nelson  v.  KalkhoflP,  60  Minn.  305,  62 
N.  W.  R.  1335. 

^^  Martin  v.  Black,  9  Paige,  641. 
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sents  is  lessee,  and  during  such  reasonable  time  he  may  enter  upon 
and  occupy  the  premises  for  the  purpose  of  selling,  under  the 
direction  of  the  court,  personal  property  thereof  belonging  to  the 
trust  estate,  without  thereby  accepting  the  lease  of  the  estate ;  but 
the  lessor  is  equitably  entitled  to  be  paid  for  the  use  of  the  premisci 
during  such  time  at  the  stipulated  rent." 

Where  there  has  not  been  a  default  by  the  defendant  in  paying 
the  rent,  the  lessor  cannot  recover  anything  on  account  of  the  lease 
out  of  the  assets  in  the  possession  of  the  receiver,  though  the  term 
has  not  expired,"  This  was  said  in  the  case  cited,  which  was  a 
receivership  of  a  national  bank :  "  The  lease  was  necessarily  termi- 
nated because  the  lessee  had  ceased  to  exist,  and  had  no  successors, 
who  in  the  eye  of  the  law,  stood  in  its  place.  Now,  if  there  had 
been  a  default  at  the  time  of  the  appointment  of  the  receiver,  and 
of  his  taking  possession  of  the  premises,  that  claim  might  have  been 
proven  against  the  receiver.  But  there  is  no  such  claim.  The  claim 
is  subsequent." 

In  order  to  bind  a  receiver  on  a  lease  to  the  defendant,  he  must 
have  elected  to  accept  it.  By  merely  taking  possession  of  the  prop- 
erty rented  he  does  not  become  the  assignee  of  the  term,  and  the 
rents  accruing  after  his  appointment  until  the  confirmation  of  the 
sale  of  such  lease  do  not  constitute  a  prior  claim  on  the  funds  in  hh 
hands." 

When  a  receiver  continues  to  hold  possession  of  premises  rented 
to  the  party  for  whose  property  the  receivership  exists,  he  must 
pay  rent.  Such  rent  is  a  part  of  the  expenses  of  administering 
the  receivership."*  The  mere  acceptance  of  the  trust  does  not 
render  a  receiver  liable  for  rent  of  the  premises  occupied  by  the  de- 
fendant, and  he  incurs  no  liability  until  he  elects  to  hold  possession 
as  receiver,  or  does  some  act  which  is  equivalent  to  such  election. 
Possession  for  a  reasonable  time  will  be  taken  as  an  election. 
Neither  courts  nor  receivers  have  any  right  to  disregard  or  violate 
obligations."  The  mere  taking  possession  of  premises  does  not  ren- 
der the  receiver  liable  for  the  rent  for  the  term.  That  a  receiver 
was  seen  at  different  times  in  the  office  of  the  building  owned  by 
the  plaintiff  and  rented  to  the  defendant,  was  held  not,  in  itself. 


M/«  re  Bishop  (Minn.),  63  N.  W.  634.  32  S.  W.  R.  1097,  49  Am.  St  R. 

R.  335.  943,  31  1-  R-  A.  593. 

M  Fidelity  Safe  Deposit  &  Trust  Co.  "  Link-Belt      Machinery      Ca     t- 

V.  Armstrong,  35  Fed.  R.  567.  Hughes,  6a  111.  App.  318,  174  l\L  IS5- 

»*  Tradesmen     Publishing     Co.     v.  S5  N.   E.  R.    171). 

Knoxville  Car  Wheel  Co.   95  Tenn.  MDeWolf  v.  Royal  Trust  Ca  iTJ 
III.  435.  SO  N.  E  R.  1049. 
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sufficient  to  constitute  an  adoption  of  the  lease.*^^  Where  a  receiver, 
after  adopting  a  lease,  vacated  the  premises,  it  was  held  that  the 
lessor  had  the  right  to  re-enter,  as  provided  in  the  lease,  and  de- 
mand the  difference  between  the  rent  stipulated  in  the  lease  and 
the  amount,  which  was  less,  for  which  the  premises  were  re-leased 
to  the  receiver.**  The  rent  of  premises  occupied  by  a  receiver  in 
closing  up  the  business  is  part  of  the  expenses  of  administering 
the  estate,**  and  where  the  receiver  does  not  assume  the  obligations 
of  an  existing  lease,  he  is  liable  only  for  the  reasonable  rent  during 
the  time  of  his  occupancy.^    A  receiver  who  takes  possession  of 


^^Metropolitan  Life  Ins.  Co.  v. 
Sandborn,  69  N.  Y.  S.  1009,  34  Misc. 
R.  531 ;  Dayton  Hydraulic  Co.  v.  Fell- 
senthal,  116  Fed.  R.  961,  54  C.  C.  A. 
537.  In  the  contest  over  the  Hoff- 
man House  the  supreme  court  of 
New  York  had  occasion  to  consider 
the  subject  of  this  section  at  length. 
The  following  is  quoted  from  the 
opinion  of  Van  Brunt,  P.  J. :  "  From 
an  examination  of  these  authorities  it 
seems  to  us  that  the  principle  which 
controls  in  cases  of  this  character  is 
that  mere  occupation  undisturbed  and 
with  the  consent  of  the  landlord  by 
a  chancery  receiver,  in  no  manner  ren- 
ders the  fund  in  his  hands  liable  for 
rents  accruing  during  such  occupa- 
tion. But  that  if  such  receiver  re- 
mains in  possession  after  a  demand 
for  payment  of  rent  by  the  landlord  or 
keeps  the  landlord  out  of  possession 
of  the  premises  with  the  sanction  of 
the  court,  the  funds  in  his  hands  be- 
come equitably  charged  with  the  rent 
accruing  during  such  occupation.  In 
other  words,  a  chancery  receiver  by 
merely  remaining  in  possession  of 
premises  with  the  consent  of  the  land- 
lord cannot  be  held  to  have  adopted 
the  lease  or  to  assume  that  there  is 
any  privity,  either  of  contract  or  es- 
tate, between  himself  and  the  land- 
lord. Applying  this  rule  to  the  case 
at  bar  we  find  that  no  claim  for  rent 
was  made  by  the  landlord  upon  the 
receiver,  and  that  he  remained  in  pos- 
Mssion   and    continued    the    business 


with  the  consent  of  the  landlord,  that 
the  landlord  did  not  look  to  him  for 
the  payment  of  any  rent,  but  that  his 
solicitude  was  to  be  assured  that  the 
purchaser  upon  the  foreclosure  sale 
could  be  compelled  to  pay  that  rent, 
and  that  being  familiar  with  the  terms 
of  sale  he  made  no  claim  what- 
ever for  rent  until  after  the  deed  in 
the  foreclosure  suit  had  been  deliv- 
ered, and  the  purchaser  let  into 
possession.  The  landlord  then  de- 
manded the  rent  of  the  purchaser, 
and  the  purchaser  being  unable  to 
pay,  the  receiver,  being  substantially 
the  corporation,  which  was  let  into 
possession  wrongfully,  took  the  mat- 
ter into  his  hands  as  receiver  to  pay 
the  obligation  due  to  the  landlord, 
which  it  was  necessary  to  pay  in  order 
that  his  corporation  should  remain  in 
possession  of  the  premises.''  Stokes 
V.  Hoffman  House,  61  N.  Y.  S.  821, 
46  App.  Div.  120.  The  majority  of 
the  court  held  that  the  receiver  was 
not  liable  for  rent,  an  opinion  which 
would  seem  to  be  erroneous  and  con- 
trary to  the  well-recognized  rule  cov- 
ering the  subject.  A  dissenting  opin- 
ion by  Rumsey,  J.,  correctly  announces 
and  applies  the  rule  to  the  facts  of  the 
case. 

w  People  V.  St  Nicholas  Bank,  38 
N.  Y.  S.  379,  3  App.  Div.  544. 

w>Filkins  v.  Adams,  60  111.  App. 
410. 

^Commercial  Bank  v.  Gatep  80  N. 
W.  R.  13. 
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mortga^d  goods  and  continues  in  possession  of  the  premises  rented 
to  the  mortgagor,  in  which  the  goods  are  kept,  is  Hable  for  the  rent 
for  the  time  of  his  occupancy,  which  the  court  may  authorize  to 
be  paid  out  of  the  proceeds  of  the  sale  under  the  mortgage." 

Section  270.  Liability  of  Receivers  on  Contracts  of  Defendant. — 
The  law  upon  the  subject  of  this  section  is  thus  clearly  stated  by 
the  supreme  court  of  the  United  States :  "  The  general  rule  apph- 
cable  to  this  class  of  actions  is  undisputed  that  the  assignee  or  re- 
ceiver is  not  bound  to  adopt  the  contracts,  accept  the  leases,  or 
otherwise  step  into  the  shoes  of  his  assignor,  if  in  his  opinion  it 
would  be  unprofitable  or  undesirable  to  do  so ;  and  he  is  entitled  to 
a  reasonable  time  to  elect  whether  to  adopt  or  repudiate  such  con- 
tracts. If  he  elects  to  adopt  a  lease,  the  receiver  becomes  vested 
with  the  title  to  the  leasehold  interest,  and  the  privity  of  estate  is 
thereby  created  between  the  lessor  and  the  receiver,  by  which  the 
latter  becomes  liable  upon  the  covenant  to  pay  rent."  Reasonable 
time  to  ascertain  the  situation  of  affairs  is  to  be  given  the  receiver." 

A  receiver  does  not,  simply  by  virtue  of  his  appointment,  be- 
come liable  on  the  covenants  and  agreements  of  the  debtor  defend- 
ant. He  is  entitled  to  a  reasonable  time  in  which  to  dect  whether 
he  will  adopt  the  contracts  of  the  debtor  and  make  them  his  own, 
or  whether  he  will  reject  them.**  Nor  is  a  receiver  obliged  to  per- 
form executory  contracts  of  the  defendant.  He  may  disregard 
them."  The  court  may  empower  the  receiver  to  perform  existing 
contracts  of  the  defendant.**  The  appointment  of  a  receiver  is  not 
for  the  purpose  of  performing  the  defendant's  contracts,  but  to  pre- 
serve and  protect  the  property  comMitted  to  him.** 

But  the  supreme  court  of  Texas  has  declared  that  it  is  erroneous 


&  Eastern  Ry.  Ca  61  Fed.  R.  541; 
Kansas  Pacific  Ry,  Co.  v.  Bayle;,  19 
Colo.  348,  35  Pac  R.  744. 

«  Scott  V.  Rainier  Power  &  Ry.  Co. 
13  Wash,  108.  43  Pac.  R.  531 ;  Uniied 
Electric  Security  Co.  v.  Louisiaiu 
Electric  Ry.  Co.  71  Fed.  R.  601. 

*  Florence  Gas,  Electric  Light  4 
Power  Co.  v.  Hanby,  loi  All.  15,  IJ 
So.  R.  343- 

M  Brown  V.  Warren,  78  Ten.  543; 
Commonwealth  v.  Insurance  Ca  n5 
Mass.  278;  /«  re  Brown,  3  Edw.  Oi- 
464;  Ellis  V.  Railway  Co.  107  Mass.  i. 


M  Hatch  V.  Van  Dervodrt,  54  N.  J. 
Eq.  S".  34  Atl.  R.  938. 

« United  States  Trust  Co.  v.  Wa- 
bash Western  R.  R.  Co.  150  U.  S,  287; 
Central  Trust  Co.  v.  East  Tennessee 
Land  Co.  79  Fed.  R.  19 ;  General  Elec- 
tric Co.  V.  Whitney,  20  C.  C.  A.  674; 
Russ  Lumber  &  Mill  Co.  v,  Mus- 
cuplabe  Land  &  Water  Co.  I30  Cal. 
5JI,  6s  Am.  St.  R.  197,  5a  Pac.  R. 
995 ;  Central  Trust  Co.  v.  Continental 
Trust  Co.  86  Fed.  R.  517,  30  C.  C.  A. 
235, 

•»  Sunflower  Oil  Co.  ¥,  Wilson,  142 
U.  S.  313;  In  te  Seattle,  Lake  Shore 
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to  assert  that  a  court  appointing  a  receiver  is  under  no  obligation  to 
continue  in  force  and,  in  some  cases,  cause  to  be  performed  the  per- 
sonal contracts  of  the  defendant;  that  "the  continuance  of  the 
obligation  of  contracts  is  not  dependent  on  the  will  or  act  of  the 
court,  nor  can  a  court  in  any  proper  case  refuse  to  execute  them."^ 
It  was  also  said :  "  It  is  true,  however,  that  it  is  not  every  con- 
tract the  company  may  have  made  which  the  court  *  *  *  will 
cause  to  be  satisfied  out  of  the  funds  subject  to  its  control;  for 
that  must  depend  on  the  right  to  be  paid  out  of  the  earnings  or 
proceeds  of  the  property  in  the  hands  of  the  court."  It  was  cor- 
rectly asserted  that  where  the  receiver  enjoys  the  benefit  of  a  con- 
tract he  must  assume  its  burdens. 

In  the  case  cited,  and  from  which  we  have  quoted,  there  was  in 
controversy  the  right  of  a  receiver  of  a  railroad  company  to  disre- 
gard and  reject  this  contract :  the  railroad  company  had  agreed 
that  if  the  plaintiff  would  give  a  right  of  way  it  would  erect  and 
maintain  a  water  tank  on  plaintiff's  land,  which  was  to  be  supplied 
with  water  from  a  spring  thereon;  and  that  the  company  would 
pay  the  plaintiff  as  much  per  month  as  any  other  person  for  like 
privilege  and  service  to  it.  The  receiver  ceased  using  the  water, 
but  without  the  direction  of  the  court  to  do  so.  It  was  held  that 
had  application  been  made  to  the  court  for  leave  to  discontinue  the 
use  of  and  payment  for  the  water,  it  could  not,  in  good  conscience, 
have  been  granted  without  compensating  the  owner  of  the  land  for 
expenditures  and  loss  that  would  be  sustained  by  reason  of  breach 
of  the  contract,  and  that  the  plaintiff  was  entitled  to  judgment. 
But  the  correctness  of  the  court's  conclusion  is  because  of  the  fact 
that  the  company,  or  its  receiver,  was  in  possession  of  and  using 
the  right  of  way ;  hence  was  applicable  the  proposition  asserted  by 
the  court,  that  wh^n  a  receiver  enjoys  the  benefit  of  a  contract,  he 
must  asstmie  its  burdens. 

The  rule  which  gives  to  the  receiver  the  right  to  adopt  or  reject  v/ 
the  contracts  of  the  defendant  is  not  reciprocal,  and  hence  is 
anomalous.  It  does  not  matter  how  burdensome  the  contract  may 
be  to  the  latter,  he  must  render  performance,  if  the  receiver  so  de- 
mands. The  power  to  adopt  or  reject  the  defendant's  contracts,  to 
accept  those  which  are  of  advantage  to  the  trust  estate,  and  reject 
the  burdensome  ones,  is  restricted  to  the  receiver.  This  rule  not 
infrequently  moves  the  defendant  to  consent  to  and  even  seek  the 
appointment  of  a  receiver.    It  furnishes  an  efficient  mode  of  being 

•THowe  V.  Hardy,  76  Tex.  17. 


350 


receiver's   duties   and   LIABIUTIES.  [chap.  XI. 


relieved  of  unprofitable  and    embarrassing  executory   contracts. 
This  is  especially  true  of  corporations. 

While  a  receiver  is  not  bound  by  a  contract  of  the  defendant, 
and  may  adopt  such  contract,  when  such  adoption  is  made  he  is 
answerable  to  its  obligations.**  It  was  said  in  the  case  last  cited 
that  such  adoption,  however  expressed,  would  not  deprive  the  court 
of  the  power  to  stop  the  further  performance  of  the  contract.  A 
receiver  appointed  over  a  college  with  authority  to  adopt  any  con- 
tract then  existing  with  teachers  for  the  ensuing  year  was  held 
bound  to  comply  with  a  contract  with  one  of  the  teachers  whom  the 
receiver  informed  he  would  retain  under  the  contract.**  A  re- 
ceiver is  not  bound  to  complete  the  contracts  of  the  defendant  any 
more  than  a  general  assignee  is  required  to  perform  the  contracts 
of  the  assignor.^"  And  where  a  receiver  was  authorized  and  under- 
took  to  have  completed  a  contract  for  manufacturing  an  article, 
and  after  a  partial  completion  thereof  the  court  ordered  the  receiver 
to  cancel  the  contract,  it  was  held  that  if  the  court  found  the  con- 
tract was  burdensome  and  an  expense  to  the  estate,  it  had  the  au- 
thority and  did  right  to  terminate  it,  but  that  the  party  performinj; 
his  part  of  the  contract  was  entitled  to  a  reasonable  compensation 
for  any  damages  sustained  by  reason  of  the  action  of  the  court." 
A  contract  existing  between  one  engaged  in  newspaper  advertising 
and  a  newspaper  publishing  company,  under  which  the  former 
was  appointed  agent  for  a  certain  period  to  procure  advertisements 
for  the  paper,  fix  the  rates  and  collect  the  bills  for  a  special  com- 
mission, was  declared  to  constitute  an  equitable  pledge  of  the  re- 
ceipts for  that  purpose,  and  when  the  corporation  became  insolvent 
and  a  receiver  was  appointed  the  agent  was  entitled  to  have  the 
contract  enforced,  it  being  said  that  the  receiver  took  possession  of 
the  assets  and  business  of  the  newspaper  company  subject  to  exist- 
ing liens  and  obligations,  and  that  as  the  receiver  carried  out  the 
contracts  of  the  newspaper  company  the  agent  was  entitled  to  his 
compensation."  A  receiver  has  no  authority  to  perform  executory 
contracts  of  the  defendant  without  authority  irom  the  court." 


••General  Electric  Co.  v.  Whitney, 
74  Fed.  R.  664- 

*Worthington  v.  Oak  &  Highland 
Park  Improvement  Co.  too  Iowa,  39, 
69  N.  W.  R.  285. 

TO/n  re  Chasmer  &  Co.  So  N.  Y.  S. 
1065,  22  Misc.  R.  680. 


"  Griffith  V.  Black- Water  Boom  & 
Water  Co.  46  W.  Va.  56,  33  S.  E.  R. 

125- 

"Commercial  Publishing  Co.  v. 
Beckwith,  167  N.  Y,  329,  60  N.  E  R. 
642,  reversing  decision  of  supreme 
court,  59  N.  Y.  S.  iroi.    "The  prin- 


™  Breed    v.    Glasgrow    Inv.    Co.    92    Fed.  R.  76a 
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Section  271.  Of  the  Receiver's  Liability  on  His  Own  Covenants 
and  Contracts. — If  a  receiver,  in  the  course  of  his  duty,  enters  into 
a  covenant  or  executes  an  instrument  by  virtue  of  his  office  as  re- 
ceiver, he  cannot  be  held  liable  personally  upon  it.  This  principle 
was  illustrated  in  a  case,  in  which  a  receiver  of  a  bank  sold  certain 
judgments,  being  a  part  of  the  assets  of  the  bank,  and  in  the  assign- 
ment executed  by  him  in  his  official  capacity,  covenanted  that  they 
were  due  and  unpaid.  In  a  suit  against  the  receiver  personally  and 
not  as-  receiver,  to  recover  upon  the  covenant,  it  was  presumed  that 
the  purchaser's  intention  was  to  deal  with  him  officially,  and  a  non- 
suit was  ordered.''* 

The  contracts  of  a  receiver  made  with  either  express  or  implied 
authority,  cannot  be  annulled  or  revoked  at  the  pleasure  of  the 
court.'^  A  contract  made  by  the  receiver  with  the  authority  of  the 
court  must  be  performed  by  him,  and  the  court  should  see  that  it  is 
performed.  "  The  court,"  said  Brewer,  C.  J.,  "  should  be  chary  of 
promises,  eager  of  performance. "''•  A  receiver  is  liable  for  con- 
tracts made  in  his  official  capacity  and  for  the  torts  committed  by 
his  servants  and  agents.^ 

Section  272.  Of  Liability  Because  of  Acts  of  Agents  and  Em- 
ployees—  Default  of  Another. —  The  receiver,  in  managing  the 
property  under  his  control,  is  required  to  use  the  same  diligence  and 
care  which  are  exercised  by  prudent  men  in  similar  circumstances. 
If  he  does  so,  he  will  not  be  held  for  losses  which  are  made  by  the 
default  or  negligence  of  others.  So  it  has  been  held  that,  if  he  in- 
trust the  collection  of  debts  due  the  estate  to  others,  in  whose  integ- 
rity and  capacity  he  has  confidence,  after  making  proper  inquiry, 
he  will  not  be  liable  for  their  misconduct  in  not  paying  the  pro- 


l€ge  of  a  receiver,  in  acting  for  the 
best  interest  of  the  estate  and  its  cred- 
itors, not  only  extends  to  the  right  to 
elect  what  contracts  he  will  adopt, 
but  also  to  make  the  election  without 
at  least  subjecting  the  fund  required 
for  the  satisfaction  of  existing  claims 
of  creditors  to  the  charge  of  dam- 
ages." This  was  said  of  a  receiver  of 
a  paper  mill,  which  was  under  con- 
tract to  purchase  a  large  quantity  of 
pulp.  The  estate  was  not  sufficient  to 
pay  creditors  whose  claims  had  ac- 
crued, and  it  was  held  that  the  elec- 
tion by  the  receiver  not  to  perform 


the  contract  did  not  subject  the  estate 
to  damages.  Wills  v.  Hartford  Ma- 
nilla Co.  76  Conn.  27,  55  Atl.  R.  599. 

^*  Livingston  v.  Pettigrew,  7  Lans. 
(N.  Y.  Sup.  Ct.)  405.  See  also  Ellis 
V.  Little,  27  Kans.  707. 

75Vanderbilt  v.  Central  R.  R.  of 
New  Jersey,  43  N.  J.  Eq.  669;  State 
Bank  v.  Domestic  Sewing  Machine 
Co.  99  Va.  411,  3  Va.  Sup.  Ct.  R.  347, 
39  S.  E.  R.  141,  86  Am.  St.  R.  891. 

''^J  Farmers'  Loan  &  Trust  Co.  v. 
Burlington  &  Southwestern  Ry.  Co. 
32  Fed.  R.  80s. 

77  Brown  v.  Warren,  78  Tex.  543. 
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ceeds  to  him,"  And  in  an  old  case  in  which  a  receiver,  rightly 
deeming  it  unsafe  to  send  a  large  amount  of  money  in  specie  to 
London,  bought  bills  of  exchange  from  a  tradesman  who  was  in 
good  standing  and  credit,  Lord  Chancellor  Hardwicke  refused  to 
oblige  the  receiver  to  make  good  the  loss  occasioned  by  the  trades- 
man's bankruptcy,  because  it  "  was  not  owing  to  any  default  of  his ; ' 
but  he  intimated  that  the  ruling  would  be  otherwise  if  it  appeared 
that  the  receiver  was  guilty  of  any  collusion  or  fraud,  or  if  he 
had  placed  the  money  knowingly  in  improper  hands." 

The  acts  of  a  clerk  employed  and  paid  by  a  receiver  have  been 
declared  to  bind  the  receiver  and  to  obligate  him  to  respond  to  any 
loss  caused  by  the  clerk.  And  this  was  held  although  the  court 
appointed  the  clerk  to  assist  the  receiver  in  the  performance  of  his 
duties.**  The  liability  of  receivers  for  damages  caused  by  the  neg- 
ligence of  their  servants  in  operating  properties  in  their  possession 
is  usually  an  ofHcial  and  not  a  personal  one.*' 

Section  273.  Of  the  Liability  for  Endangered  Wall  Under  the 
New  York  Sutute. —  It  has  recently  been  decided  by  the  court  of 
appeals  of  New  York  that  the  provisions  of  the  Consolidation  Act" 
requiring  the  owner  of  a  wall  endangered  by  the  excavation  of  an 
adjacent  lot  to  make  it  safe,  does  not  cast  that  duty  upon  a  re- 
ceiver who  has  been  appointed  in  foreclosure  proceedings  to  col- 
lect the  rents  of  the  endangered  building ;  and  where  the  party  ex- 
cavating the  adjacent  lot  proceeds  to  make  the  wall  safe,  without 
the  permission  of  the  court,  it  lies  in  the  discretion  of  the  court  to 
allow  the  receiver  to  reimburse  him  for  such  work  and  no  appeal 
will  lie  from  its  refusal." 

Section  274.  Of  the  Duties  of  Receivers  Appointed  by  the 
Courts  of  the  United  States,  Under  Act  of  Congress  of  March 
3,  1887 — The  act  of  congress  of  March  3,  1887,  provides  as  fol- 
lows :    "  That  whenever  in  any  cause  pending  in  any  court  of  the 


™  Powers  V.  Longbridge,  38  N.  J. 
Eq.  396;  Union  Bank  Case,  37  N.  J. 
Eq.  420,  affirmed,  tub  ttom.  Sandford 
V.  Clarke,  38  N.  J.  Eq.  265. 

TO  Knight  V.  Plymouth,  3  Atk.  480. 

*>Gunn  V.  Ewan,  93  Fed.  R.  80,  35 
C.  C.  A.  213- 

■•  Knickerbocker  v.  Benea,  93  IIL 
App.    30S'      See   chapter    upon    RaU- 


^Laws  of  N.  Y.  1883,  chap.  Ato, 
t   473  — the    Charter    of    the    Corpo- 

MWyckoff  V.  Scofield,  103  N.  Y. 
€30.  632,  9  N.  &  R.  498,  sub  mom.  I* 
re  Maddock,  5  Cent  R.  791  (Ct  of 
App.  18S6),  aflirmiiig  53  N.  Y.  Sofa. 
Ct.  237. 
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United  States  there  shall  be  a  receiver,  or  manager,  in  possession  of 
any  property,  such  receiver  or  manager  shall  manage  and  operate 
such  property  according  to  the  requirements  of  the  valid  laws  of 
the  state  in  which  such  property  shall  be  situated,  in  the  same 
manner  the  owner  or  possessor  thereof  would  be  bound  to  do  if  in 
possession  thereof.  Any  receiver  or  manager  who  shall  willfully 
folate  the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  on  conviction  thereof,  be  punished  by  a 
fine  not  exceeding  $3,000,  or  by  imprisonment  hot  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court.'*" 
It  has  been  said  of  this  section  of  the  act  it  "  was  intended  to  cor- 
rect abuses  that  had  grown  up  under  the  old  i>ractice."** 

Section  275.  Of  the  Liability  of  Persons  Improperly  Acting  as 
Receivers. — ^After  the  death  of  a  receiver,  a  solicitor  who  received 
rents  and  rendered  accounts  in  the  form  of  receiver's  accounts, 
was,  in  an  English  case,  held  responsible  for  such  rents  as  had 
been  lost  through  his  neglect.  Lord  Chancellor  Lyndhurst  said: 
"  This  gentleman  seems  to  have  taken  upon  himself  to  act  as  re- 
ceiver ;  and,  from  his  conduct,  the  parties  had  every  reason  to  be- 
lieve that  he  had  been  appointed  by  the  court  to  succeed  the  former 
receiver.  My  opinion  is  that  if  a  solicitor  in  a  cause,  having  as- 
sumed to  himself  improi)erly  the  character  of  a  receiver,  neglects 
the  duty  of  a  receiver,  and  does  not  properly  collect  the  rents, 
while  the  parties  consider  him  to  be  acting  as  receiver,  he  makes 
himself  responsible  for  any  of  the  rents  which  are  lost  in  conse- 
quence of  his  neglect."^  It  is  evident  that  the  same  responsibility 
would  be  imposed  upon  any  other  person,  who,  by  impersonating  a 
receiver,  or  by  acting  in  the  capacity  of  a  receiver  without  proper 
and  lawful  authority,  should  obtain  possession  of  the  property  or 
funds  of  the  estate  in  litigation. 


^Act  of  March  3,  1887   (Removal  Arkansas  &  Texas  R.  R.  Co.  40  Fed. 

of  Causes),  8  2;  24  U.  S.  Stats.  554.  R.  426. 

See  section  383.  ••Wood  v.  Wood,  4  Russ.  558. 

•Central  Trust  Co.  v.   St  Louis* 
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s  o(  the  National  Bankrupt  Act  Concerning  Re- 


277.  The  Appointment  of  a  Receiver  as  an  Act  of  Bankruptcy  Prior 
to  the  Amendment  of  1903. 

378.  The  Amendment  of  1903  Concerning  Appointment  of  Receiver. 

279.  The  Appointment  of  Receivers  in  Bankrupt  Proceedings  —  Prop- 
erty in  Another  State. 

380.  Notice  of  the  Application. 

281.  Powers  and  Duties  of  Receivers    in    Bankruptcy  —  Suits  —  Title. 

282.  Of  the  Effect  of  Bankrupt  Proceedings  on  the  Receivership  Pro- 

ceedings in  State  Courts. 

Section  276.  The  Provisions  of  the  National  Bankrupt  Act  Con- 
cerning Receivers. —  The  provisions  of  the  National  Bankrupt  Act 
of  1898,  as  amended  in  1903,  necessary  to  consider  in  discussing  the 
subject  of  this  chapter  are  the  following: 

"  That  the  courts  of  bankruptcy  as  hereinbefore  defined  *  *  * 
are  *  *  •  invested  •  *  •  with  such  jurisdiction  at  law 
and  in  equity  as  will  enable  them  to  exercise  original  jurisdicticm 
in  bankruptcy  proceedings,  in  vacation  in  chambers  and  during 
their  respective  terms,  *  ♦  •  to,  ♦  *  ♦  (3)  appoint  re- 
ceivers or  the  marshals  upon  application  of  parties  in  interest,  in 
case  the  courts  shall  find  it  absolutely  necessary,  for  the  preservatiwi 
of  estates,  to  take  charge  of  the  property  of  bankrupts  after  the 
filing  of  the  petition  and  until  it  is  dismissed  or  the  trustee  is  quali- 
fied; *  *  *  (5)  authorize  the  business  of  bankrupts  to  be 
conducted  for  limited  periods  by  receivers,  the  marshals  or  trustees, 
if  necessary  to  the  best  interest  of  the  estates,  and  allow  such  of- 
ficers additional  compensation  for  such  services,  but  not  at  a  greater 
rate  than  in  this  act  allowed  trustees  for  similar  services,"' 

"Acts  of  bankruptcy  by  a  person  shall  consist  of  his  having  (i) 
conveyed,  transferred,  concealed  or  removed,  or  permitted  to  be 
concealed  or  removed,  any  part  of  his  property  with  intent  to  hin- 
der, delay  or  defraud  his  creditors,  or  any  part  of  them ;  *  *  • 
or  (3)  suflfered  or  permitted,  while  insolvent,  any  creditor  to  ob- 
tain a  preference  through  legal  proceedings,  and  not  having  at  least 

1  Chapter  II,  i  3,  U.  S.  Stats.  1901-3,  page  797, 
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five  days  before  a  sale  or  final  disposition  of  any  property  affected 
by  such  preference  vacated  or  discharged  such  preference;  or  (4) 
made  a  general  assignment  for  the  benefit  of  his  creditors,  or, 
being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property, 
or,  because  of  insolvency,  a  receiver  or  trustee  has  been  put  in 
charge  of  his  property  under  the  laws  of  a  State,  of  a  Territory,  or 
of  the  United  States/'* 

The  amendments  to  the  quoted  provisions  enacted  in  1903  are 
two:  By  adding  to  subdivision  5  of  section  2,  chapter  2,  the  words, 
"  and  allow  such  officers  additional  compensation  for  such  services, 
but  not  at  a  greater  rate  than  in  this  act  allowed  trustees ;"  and  by 
adding  to  subdivision  4  of  section  3,  chapter  3,  the  following :  "  or, 
being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property, 
or,  because  of  insolvency,  a  receiver  or  trustee  has  been  put  in 
charge  of  his  property  under  the  laws  of  a  State,  of  a  Territory,  or 
of  the  United  States." 

Section  277,  The  Appointment  of  a  Receiver  as  an  Act  of  Bank- 
ruptcy Prior  to  the  Amendment  of  1903 Under  the  Bankrupt 

Act  of  1898  as  originally  enacted  the  consideration  of  the  appoint- 
ment of  a  receiver  as  an  act  of  bankruptcy  involves  the  construc- 
tion of  subdivisions  i,  3  and  4  of  section  3,  supra,  which  concern 
the  conveyance  and  concealment  of  property,  permitting  a  creditor 
to  obtain  a  preference  through  legal  proceedings,  and  making  a 
general  assigfnment  for  the  benefit  of  creditors,  and  a  great  deal  of 
judicial  discussion  has  taken  place  upon  the  subject. 

The  question  first  arose  in  the  case  of  Mathers  v.  Cole.^  Two 
members  of  a  partnership  filed  a  petition  in  a  state  court  asking 
for  the  appointment  of  a  receiver  for  the  partnership  property,  ad- 
mitting their  inability  to  pay  the  firm's  debts.  The  other  members 
of  the  firm  did  not  oppose  the  proceedings.  It  was  declared  that  by 
such  action  they  "  procured  or  suffered  their  partnership  property 
to  be  transferred  by  the  order  of  a  court  to  a  receiver  appointed 
by  that  court  to  take  possession  of  all  the  property  of  the  partner- 
ship and  administer  it  under  the  insolvent  laws  of  the  state,  and 
that  a  preference  to  certain  creditors  appears  through  the  operation 
of  a  state  statute  allowing  claims  for  labor  and  services  rendered 
to  the  alleged  bankrupts."  It  was  this  preference  that  was  adjudged 
to  constitute  an  act  of  bankruptcy. 

In  the  next  case  which  presented  the  question  a  corporation, 

*  Chapter  III,  I  3,  U.  S.  Suts.  1901-3,         «  92  Fed.  R.  333. 
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organized  under  the  laws  of  the  State  of  New  York,  made  applica- 
tion under  the  provisions  of  the  code  of  civil  procedure  of  that 
state  for  its  dissolution.  A  receiver  was  appointed,  who  duly  quali- 
fied as  required  by  law.  Afterward  a  petition  in  involuntary  bank- 
ruptcy was  filed  by  certain  creditors,  alleging,  among  other  things, 
that  the  proceedings  in  the  state  court  constituted  an  act  of  bank- 
ruptcy. It  was  held  that  the  application  of  the  corporation  for 
voluntary  dissolution  in  the  state  court  did  not  constitute  an  act 
of  bankruptcy,  and  that  such  action  on  the  part  of  the  corporation 
was  not  equivalent  to  "  a  general  assignment  for  the  benefit  of 
creditors."* 

In  an  involuntary  bankruptcy  proceeding  against  a  corporation 
in  the  district  of  Massachusetts,  an  act  of  bankruptcy  on  the  part 
of  the  corporation  was  charged  to  consist  in  permitting  its  property 
to  be  removed  and  taken  possession  of  by  a  receiver  with  intent  to 
hinder  and  delay  its  creditors  in  the  collection  of  their  claims.  It 
was  shown  that  a  bill  in  equity  had  been  filed  in  a  state  court 
against  the  corporation  for  the  appointment  of  a  receiver,  and  that 
no  opposition  was  made  to  the  bill  and  the  corporation  never  entered 
its  formal  appearance.  The  court  declared  that  failure  to  resist  a 
bill  for  a  receivership  is  not  a  conveyance  or  transfer  of  property, 
and  that  the  definition  of  the  word  "  transfer  "  as  given  by  the 
bankrupt  act  plainly  indicates  "  that  the  word  was  not  intended  b) 
Congress  to  include  the  creation  of  a  receivership  by  a  court  of 
equity;"  that  it  was  not  shown  that  in  this  case  the  receiver  had 
removed  anything  and  that  the  phrase  "  removal  of  property  "  is 
a  totally  inapt  definition  or  description  of  ordinary  receivership 
proceedings;  that  the  appointment  of  a  receiver  is  not  a  general 
assignment  for  the  benefit  of  creditors ;  that  to  permit  creditors  to 
be  delayed  is  not  an  act  of  bankruptcy,  unless  a  transfer  of  property 
is  made  with  that  intent,  and  that  it  was  neither  alleged  nor  shown 
that  in  this  case  any  creditor  had  been  or  would  be  preferred.' 

A  receiver  was  appointed  for  the  assets  of  a  partnership  on  the 
petition  of  the  administrator  of  a  deceased  member  of  the  firm, 
without  opposition.  This  was  charged  to  be  a  concealment  and 
removal  of  property  to  hinder  and  defraud  creditors,  and  a  gen- 
eral assignment  for  the  benefit  of  creditors,  and  consequently  an 
act  of  bankruptcy.  This  contention  was  denied  in  an  exhaustive 
opinion,  it  being  noted  that  there  would  be  no  preference  of  cred- 


*In  re  Empire  Metallic  Bedstead 
Co.  95  Fed.  R.  957,  afErmed,  g8  Fed. 
R.  981,  39  C.  C.  A.  372. 


«/n  re  Baker-Ricketson  Co.  97  Fed. 
R.  489. 
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itors  through  the  receivership  proceedings.*  This  case  and  the  two 
preceding  ones  have  been  followed  by  other  decisions,  and  consti- 
tute the  law  upon  the  subject."'  But  if  the  appointment  of  a  re- 
ceiver secures  a  preference  of  some  of  the  creditors,  because  of 
state  laws,  it  will  constitute  an  act  of  bankruptcy  ;*  and  so  if  the 
appointment  be  fraudulently  secured  to  hinder  and  defeat  creditors.* 

Secticm  278.  The  Amendment  of  1903  Concerning  Appointment 
of  Receivers. —  The  law  as  announced  in  the  preceding  section  evi- 
dently led  to  the  enactment  of  the  amendment  to  subdivision  4  of 
secticHi  3,  chapter  3,  in  1903,  and  the  scope  and  effect  of  the  amend- 
ment, which  is  not  retroactive,^^  are  of  pronounced  importance. 

"Being  insolvent,  applied  for  a  receiver  or  trustee  for  his  prop- 
erty, or,  because  of  insolvency,  a  receiver  or  trustee  has  been  put 
in  charge  of  his  property  under  the  laws  of  a  State,  of  a  Territory, 
or  of  the  United  States,"  is  the  full  text  of  the  amendment.  In- 
solvency is  the  essential  and  prerequisite  condition  and  require- 
ment to  the  appointment  of  a  receiver  constituting  an  act  of  bank- 
niptcy  within  the  amendment,  while  under  the  original  act  the  ap- 
pointment of  a  receiver  where  the  defendant  was  insolvent  did  not 
constitute  an  act  of  bankruptcy,  unless  it  effected  a  preference  of 
creditors  because  of  some  state  legislative  provision,^*  or  was  fraud- 
ulently secured  to  delay  and  defeat  creditors.^  The  very  basis  of 
the  bankrupt  act  is  insolvency,  and  its  context  clearly  shows  that 
the  amendment  of  1903  to  subdivision  4  is  restricted  to  and  is  in 
no  case  to  be  extended  to  receiverships  except  where  the  defendant 


•Vaccaro  v.  Security  Bank,  103 
Fed  R.  436,  43  C.  C.  A.  279. 

'/«  re  Baker-Ricketson  Co.  97  Fed. 
R.  489;  Davis  V.  Stevens,  104  Fed.  R. 
235:  /»  re  Gilbert,  112  Fed.  R.  951; 
/»  re  Wilmington  Hosiery  Co.  120 
Fed  R-  180;  In  re  Zcttner  Brewing 
Co.  117  Fed.  R.  799;  In  re  Varick 
Bank,  119  N.  Y.  921;  In  re  Dosher, 
i»  Fed  R.  408;  /n  re  Burrell,  123 
Fed  R.  414;  Seaboard  Steel  Casting 
Co.  V.  Trigg  Co.  124  Fed.  R.  75 ;  In 
re  Empire  Metallic  Bedstead  Co.  95 
Fed.  R.  957,  affirmed,  98  Fed.  R.  981, 
39  C.  C.  A.  372.  Proceedings  were  in- 
stituted in  a  state  court  to  dissolve  a 
corporation,  and  receivers  were  ap- 
pointed therein.  Subsequently  the  di- 
rectors adopted  a  resolution  declaring 


the  inability  of  the  company  to  pay  its 
debts  and  its  willingness  to  be  ad- 
judged a  bankrupt.  It  was  held  that 
on  such  action  of  the  directors  a  court 
of  bankruptcy  would  entertain  a  pro- 
ceeding against  the  corporation  to  de- 
clare it  a  bankrupt  In  re  Moench  & 
Sons  Co.  123  Fed.  R.  965. 

*/n  re  Gilbert,  112  Fed.  R.  951;  In 
re  Kersten,  iio  Fed.  R.  929. 

•/«  re  Empire  Metallic  Bedstead 
Co.  98  Fed.  R.  981,  39  C  C.  A.  372. 

'<>  Seaboard  Steel  Casting  Co.  v. 
Trigg  Co.  124  Fed.  R.  75. 

*i/n  re  Gilbert,  112  Fed.  R.  951; 
In  re  Kersten,  no  Fed.  R.  929. 

*^/n  re  Empire  Metallic  Bedstead 
Co.  98  Fed.  R.  981,  39  C.  C.  A.  372. 
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is  insolvent;  and  the  condition  of  insolvency  must  have  been  the 
cause  of  the  appointment  where  it  is  made  on  the  petition  of  a  party- 
other  than  the  insolvent,  while  its  mere  existence  is  declared  suffi- 
cient to  constitute  an  act  of  bankruptcy  when  the  appointment  is 
applied  for  by  the  insolvent  himself. 

It  may,  therefore,  be  correctly  stated  that  it  was  the  intention 
of  Congress,  in  enacting  the  amendment  in  question,  to  prevent 
the  further  administration  and  settlement  of  the  affairs  and  estates 
of  insolvents  through  the  medium  of  receivership  proceedings,  as 
had  been  adjudged  by  the  courts  could  be  done  under  the  original 
bankrupt  act;  and  that  the  amendment  does  not  include  as  an  act 
of  bankruptcy  the  appointment  of  a  receiver  for  the  mere  adjust- 
ment of  difficulties  between  partners,  the  correction  of  abuses  in 
the  management  of  corporations,  the  preservation  of  property  and 
protection  of  interests  pending  litigation  involving  questions  of 
ownership  and  right  of  possession,  and  the  like. 

The  phrase,  "because  of  insolvency,  a  receiver  or  trustee  has 
been  put  in  charge  of  his  property,"  does  not  literally  recognize 
that  solvency  alone  is  not  sufficient  to  justify  the  appointment  of 
a  receiver;  but  a  reasonable  and  effective,  and,  therefore,  proper 
construction  of  the  phrase  is,  that  the  appointment  of  a  receiver  will 
constitute  an  act  of  bankruptcy  when  insolvency  is  one  of  the 
conditions  and  a  conducive  cause  of  the  appointment. 

Section  279.  The  Appointment  of  Receivers  in  Bankrupt  Pro- 
ceedings  —  Property  in  Another  State. —  The  act  authorizes  the 
appointment  of  receivers  in  bankrupt  proceedings  "  upon  the  appli- 
cation of  parties  in  interest,  in  case  the  courts  shall  find  it  absolutely 
necessary  for  the  preservation  of  estates,  to  take  charge  of  the 
property  of  bankrupts  after  the  filing  of  the  petition  and  until  it  is 
dismissed  or  the  trustee  is  qualified." 

The  absence  of  the  district  judge  vests  in  the  referee  the  juris- 
diction to  entertain  and  determine  an  ai>plication  for  a  receiver, 
and  in  appointing  a  receiver  under  such  circumstances  the  referee 
exercises  the  powers  of  the  district  judge.*'  The  authority  for  the 
appointment  of  a  receiver  in  bankruptcy  proceedings  is  conferred 
and  limited  by  the  act." 

It  has  been  said  that,  where  the  exigencies  of  a  case  in  bank- 
ruptcy require  a  receiver,  and  there  are  conflicting  interests  seek- 
ing the  appointment,  the  officer,  whether  judge  or  referee,  who  is 


18 /»  re  Kelley  Dry  Goods  Co.  102 
Fed.  R.  747. 


i*BooncviIIc  Nat   Bank  v.   Blakey, 
107  Fed.  R,  891,  47  C.  C  A.  43. 
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to  exercise  the  high  chancery  power  invoked,  ought  to  know  of 
the  situation,  to  the  end  that  he  may  act  advisedly  and  with  due 
regard  to  the  rights  of  all  parties ;  that  courts  have  general  equity 
jurisdiction  under  section  2  of  the  bankrupt  act  to  appoint  receivers, 
and  that  this  jurisdiction  is  distinct  from  and  independent  of  the 
power  conferred  upon  the  judge  by  section  69  of  the  act  to  issue 
warrants  of  seizure  against  the  bankrupt's  property.**^  In  the  case 
cited,  before  Wellborn,  D.  J.,  district  of  southern  California,  the 
validity  of  the  appointment  of  a  receiver  by  a  referee  was  in  ques- 
tion. The  appointment  was  made  before  the  order  of  reference 
was  delivered  to  the  referee,  and  it  was  held  that,  therefore,  the 
latter's  jurisdiction  had  not  attached,  and  the  order  was  accordingly 
vacated.  In  another  case  before  the  same  court**  it  was  said  that 
the  provisions  of  the  bankrupt  act  give  to  courts  of  bankruptcy 
jurisdiction  to  appoint  provisional  receivers,  and  in  addition  to  such 
expressed  authority  these  courts  have  equitable  powers,  by  virtue 
of  which  they  may,  in  suitable  cases,  appoint  receivers.  In  sup- 
port of  the  last  announcement  it  was  said  that  the  bankrupt  law  of 
1867  contained  no  express  provision  for  the  appointment  of  re- 
ceivers, yet  the  power  was  exercised  by  the  courts  under  that  law 
in  appropriate  cases.  In  this  connection  it  is  important  to  consider 
whether  courts  of  bankruptcy  are  courts  of  limited  jurisdiction  in 
the  matter  of  bankrupt  proceedings,  which  are  exclusively  of  statu- 
tory origin  and  authority.  If  so,  and  it  would  seem  that  they  are, 
they  can  exercise  only  the  powers  conferred  by  the  congressional 
enactment,  which  would  preclude  them  from  exercising  any  gen- 
eral equitable  powers  in  bankrupt  proceedings.*^ 

A  receiver  may  be  appointed  before  there  has  been  an  adjudica- 
tion of  bankruptcy.*®  The  express  words  of  the  act  are  that  the 
appointment  may  be  made  "  after  the  filing  of  the  petition  and 
until  it  is  dismissed  or  the  trustee  is  qualified."  But  it  has  been 
adjudged  that  a  receiver  will  not  be  appointed  in  bankruptcy  pro- 
ceedings for  the  purpose  of  sending  him  into  another  state  to  ob- 
tain possession  and  control  of  property  of  the  bankrupt  there,  be- 
fore the  court  has  been  clothed  with  the  jurisdiction  over  the  prop- 
erty of  the  alleged  bankrupt  that  will  accrue  after  he  has  been 
adjudged  a  bankrupt.** 

A  strange  and  novel  proceeding  was  that  related  in  the  case  of 
Ross-Meeham  Foundry  Co.  v.  Southern  Car  &  Foundry  Co.^    The 

^In  re  Florckcn,  107  Fed.  R.  241.  ^^In  re  Etheridge  Furniture  Co.  92 

w/n  re  Fifen  &  Co.  96  Fed.  R.  748.       Fed.  R.  329. 

"Sections  18,  49.  *®/n  re  Schrom,  97  Fed.  R.  760. 

20 124  Fed.  R.  403. 
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petitioners  in  a  bankrupt  proceeding  in  New  Jersey,  merely  on  the 
orders  made  therein,  without  formal  pleadings  or  procedure,  sought 
the  appointment  of  a  receiver  by  a  court  of  bankruptcy  in  Ten- 
nessee, where  the  bankrupt  had  property.  The  application  was  re- 
fused, first,  because  of  the  informality  and  insufficiency  of  the  pro- 
cedure, and,  second,  for  the  reason  that  one  court  of  bankruptcy 
has  no  power  to  aid  another  such  court  in  an  ancillary  proceeding. 
It  was  said  that  there  is  no  provision  in  the  bankrupt  act  giving  the 
power  to  a  court  entertaining  a  bankrupt  proceeding  to  protect 
property  in  other  districts  through  a  receiver. 

Section  280.  Notice  of  the  Application — The  immediate  ap- 
pointment of  a  receiver  was  prayed  in  a  proceeding  in  bankruptcy 
without  notice,  which  was  denied,  the  court  saying:  "No  order 
appointing  a  receiver  or  otherwise  disturbing  the  possession  of 
property,  should  be  granted  by  any  court  without  notice  to  the 
parties  in  possession  and  those  otherwise  interested:  notice  that 
would  constitute  due  process  of  law,  as  required  by  the  constitution 
of  the  United  States.  Even  if  the  bankruptcy  statute  permitted 
such  a  summary  proceeding  as  that  which  is  indicated  by  this  peti- 
tion and  its  accompanying  order,  it  is  my  opinion  that  it  would  not 
be  in  conformity  to  article  5  of  the  constitution  of  the  United 
States,  which  declares  that  no  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law.  A  mistaken  notion 
seems  to  have  grown  up  in  reference  to  bankruptcy  proceedings, 
that  they  are  in  some  way  outside  of  this  requirement  of  the  con- 
stitution, and  constantly  applications  are  made  for  some  summary 
action  by  the  courts  of  bankruptcy,  without  any  notice  whatever  to 
the  parties  who  are  in  possession  of  the  property,  as  has  been  done 
in  this  case.'*^*  This  declaration  has  the  true  ring  of  justice  and 
fairness,  and  is  a  merited  criticism  upon  the  proneness  of  judges 
of  courts  generally  to  appoint  receivers  on  ex  parte  applications. 
The  rule  of  notice  as  applicable  to  receivership  proceedings  gen- 
erally should  be  followed  in  cases  of  bankruptcy.  Especially  should 
notice  be  required  where  the  application  for  a  receiver  is  made  prior 
to  an  adjudication  of  bankruptcy. 

Section  281.  Powers  and  Duties  of  Receivers  in  Bankruptcy  — 
Suits  —  Title —  The  provisions  of  the  bankrupt  act  pertinent  to  the 
topic  of  this  section  are  those  authorizing  the  appointment  of  rc- 

^  Ross-Meeham  Foundry  Co.  v.  Southern  Car  &  Foundry  Co.  124  Fed.  R.  403. 
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ccivers  "  for  the  preservation  of  estates,"  "  of  receivers  to  take 
charge  of  the  property  of  bankrupts,"  and  to  conduct  their  business 
for  limited  periods.  These  provisions  are  the  source  of  and  the 
limitation  to  the  powers  of  receivers  in  bankruptcy,  and  of  the 
courts  having  jurisdiction  of  such  proceedings  in  conferring  author- 
ity on  such  receivers.^  Both  the  proceedings  and  the  receivers  are 
statutory,  and  are  governed  by  the  principles  applicable  to  that 
subject.^ 

In  general,  the  receiver  in  a  bankrupt  proceeding  is  a  caretaker 
and  custodian  of  the  property  of  the  bankrupt,  and  is  not  a  trustee 
for  the  creditors.  He  is  to  take  possession  of  the  property  and  pro- 
tect it  from  waste,  so  that  it  may  come  to  the  trustee  without  need- 
less injury.  And  where  the  business  of  the  bankrupt  ought  not  to 
be  suspended,  but  kept  going  until  the  trustee  is  appointed,  the  re- 
ceiver may  be  authorized  to  continue  it.^  The  receiver  cannot 
usurp  the  functions  of  the  trustee  in  any  particular,^  and  the  powers 
and  duties  of  the  former  end  where  those  of  the  latter  begin.  The 
receiver  has  the  power  to  exercise  all  authority  necessary  and  in- 
cident to  accomplishing  the  purpose  of  his  appointment.  In  an 
involuntary  proceeding  the  duty  of  the  receiver  who  conducts  the 
business  of  the  bankrupt  is  to  maintain  as  far  as  possible  the  con- 
tinuity of  his  affairs  so  that,  if  no  adjudication  is  made,  his  prop- 
erty and  business  may  be  returned  to  him  with  the  least  possible 
damage.** 

A  receiver  in  bankruptcy,  or  any  other  federal  receiver,  may  be 
sued  without  leave  as  provided  by  the  act  of  Congress  of  1887.^ 
He  may,  in  the  proper  forum  and  by  formal  procedure,  assert  and 
defend  his  right  to  the  visible  property  of  the  bankrupt;  but  he 
cannot  maintain  a  suit  to  recover  a  preferred  payment,  because  such 
right  vests  in  the  trustee.^  As  the  purpose  of  the  appointment  is 
for  the  receiver  to  take  charge  of  the  property  of  bankrupts,  he 
may  mstitute  and  prosecute  an  action  at  law  or  in  equity  to  reduce 
such  property  to  his  possession,  and  it  is  his  duty  to  do  so.*  Upon 
the  right  of  a  receiver  in  bankruptcy  to  prosecute  an  action  for 
the  possession  of  property  in  another  jurisdiction  this  has  been 
said:  "  How  a  receiver  appointed  by  the  court  of  original  juris- 
diction shall  proceed  to  obtain  possession  of  the  property  in  an- 

**Booncvillc  Nat  Bank  v.   Blakey,  ^/n  re  Richards,  127  Fed.  R.  772. 

107  Fed.  R.  891,  47  C.  C  A.  43.  ^In  re  Kelley  Dry  Goods  Co.  102 

« Section  225.  Fed.  R.  747. 

'^Booneville  Nat  Bank  v.   Blakey,  ^Booneville  Nat  Bank  v.  Blakey, 

107  Fed.  R.  891.  107  Fed.  R.  891,  47  CCA.  43. 

» Id.  »  /n  re  Fixen  &  Co.  96  Fed.  R.  748. 
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other  jurisdiction  is  not  declared  either  by  the  act  or  the  rules  of 
the  supreme  court,  made  to  govern  the  practice.  And  what  are 
the  powers  to  be  conferred  upon  such  a  receiver,  whether  his  title 
and  rights  of  action  are  the  same  as  would  belong  to  a  regularly 
appointed  trustee  in  bankruptcy,  or  whether  he  is  limited  more  or 
less  in  his  title  and  authority,  is  not  declared  by  the  act.  Whether 
he  is  to  bring  suits  to  recover  property  in  other  jurisdictions  in  his 
own  name,  or  whether  the  petitioning  creditors  are  to  bring  them 
in  their  name,  is  not  pointed  out  in  the  act  or  supreme  court  rules. 
What  he  is  to  do  in  the  struggle  for  possession  with  adverse  claim- 
ants or  with  vigilant  and  competing  creditors,  desirous,  through  the 
State  court  or  otherwise,  to  get  the  first  possession  of  the  property 
held  in  their  particular  locality,  is  not  pointed  out  in  the  act,  or  by 
any  of  the  rules  of  the  court.  It  may  not  be  doubted  that  he  could 
proceed,  in  law  or  equity,  in  a  court  of  competent  jurisdiction,  as 
any  other  receiver  would.  As  the  legislation  now  is,  in  taking  such 
steps,  he  can  act  only  according  to  the  rights  and  remedies  given 
to  ordinary  receivers.  He  must  be  authorized  to  do  the  particular 
thing  proposed,  either  by  the  specific  directions  contained  in  the 
orders  of  the  court  which  originally  appointed  him,  or  by  such 
orders  made  upon  formal  and  proper  pleadings  in  another  court, 
giving  such  relief  as  would  be  decreed  to  him  by  what  properly 
may  be  called  auxiliary  or  ancillary  proceedings."'^ 

It  has  been  held  that  a  receiver  appointed  in  a  bankrupt  proceed- 
ing has  no  right  to  leave  the  court  of  original  jurisdiction  and  sue 
elsewhere,  without  authority  from  the  court,  and  that  such  a  receiver 
is  in  all  respects  within  the  rule  requiring  leave  of  the  appointing 
court  as  a  prerequisite  to  his  authority  to  institute  a  suit.'^  The 
receiver  does  not  become  vested  with  the  title  to  the  property  in- 
volved, but  he  has  power  to  take  charge  of  the  property  of  the 
bankrupt,  and  it  is  his  immediate  duty  to'  preserve  the  estate  intact, 
and  to  conserve  the  assets  and  estate  of  the  bankrupt,  and  he  may 
maintain  injunction  proceedings  to  prevent  interference  with  his 
possession  of  the  property.® 

Section  282.  Of  the  Effect  of  Bankrupt  Proceedings  on  Receiver- 
ship Proceedings  in  State  Courts — The  rule  of  comity  between 
courts  generally  in  matters  of  receivership  proceedings  is  recognized 
and  followed  in  cases  of  bankruptcy.  This  topic  has  been  con- 
sidered in  different  phases  in  the  latter  proceedings. 

■0  Ross-Meeham     Foundry    Co.     v.  ^*  In  re  National  Mercantile  Agency, 

Southern  Car  &  Foundry  Co.  124  Fed.       128  Fed.  R.  639. 
R.  403,  Hammond,  D.  J.  ^In  re  Kleinhans,  113  Fed.  R.  107. 
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Bankruptcy  proceedings  vest  the  court  of  bankruptcy  with  exclu- 
sive jurisdiction  to  administer  the  estate  of  the  bankrupt,  and  sus- 
pends the  jurisdiction  of  a  state  court  which  has  appointed  a 
receiver  who  is  in  possession  of  the  bankrupt's  property.**  This 
docs  not  mean,  however,  that  the  institution  of  a  proceeding  in 
bankruptcy  entirely  supersedes  the  jurisdiction  of  a  state  court 
entertaining  a  receivership  proceeding  commenced  prior  to  the 
former.  The  jurisdiction  of  the  court  of  bankruptcy  becomes 
superior,  but  some  details  of  the  receivership  may  still  be  adjusted 
by  the  state  court.  The  property  cannot  be  taken  from  the  state 
receiver  under  summary  process.**  The  federal  courts,  notwith- 
standing their  exclusive  jurisdiction  in  bankruptcy  proceedings, 
will  not  interfere  with  the  actual  possession  of  a  state  court,  through 
its  receiver,  of  mortgaged  property,  and  the  foreclosure  suit  may 
proceed  notwithstanding  the  proceedings  in  bankruptcy,  and  the 
purchaser  at  the  foreclosure  sale  will  take  a  good  title ;  but  in  such 
a  case  the  receiver  appointed  in  bankruptcy  will  be  entitled  to  any 
excess  arising  from  the  foreclosure  sale,  after  the  payment  of  the 
mortgage  and  costs  of  foreclosure,  and  also  any  property  in  the 
hands  of  the  state  court's  receiver  not  covered  by  the  mortgage.** 
The  practice  is,  that  where  assets  are  in  the  hands  of  a  receiver 
appointed  by  one  court  which  equally  and  equitably  belong  to  the 
receiver  in  another  court,  comity  requires  that  application  should 
be  made  for  the  property  to  the  former  court,  whose  officer  has 
possession.  So,  it  is  held  that  when  a  court  of  bankruptcy,  through 
its  receiver  or  trustee,  seeks  the  possession  of  property  of  the  bank- 
rupt in  the  hands  of  a  receiver  of  a  state  court,  the  practice  is  for 
the  dficer  of  the  former  court  to  apply  to  the  latter  for  an  order 
authorizing  and  directing  its  receiver  to  deliver  the  property  to  the 
receiver  or  trustee  in  bankruptcy.*® 

Whether  the  state  court  can  impose  any  condition  in  granting 
the  order  has  been  disputed.  In  one  case  it  was  held  proper  for 
the  state  court  to  make  the  order  of  delivery  subject  to  the  claim 
of  the  receiver  for  his  compensation  and  services,  but  to  be  fixed, 
settled  and  paid  by  the  court  jof  bankruptcy,  instead  of  requiring 
payment  before  delivery  of  the  property.*^ 

"/n   re   Lcngcrt    Wagon    Co.    no  «^Id. 

Fed  R.  927;  In  re  Kersten,  no  Fed.  ^  Wilson  v.  Parr,  115  Ga.  629,  42 

R.  929 ;  Mauran  v.  Crown  Carpet  Lin-  S.  E.  R.  5 ;  Mauran  v.  Crown  Carpet 

ing  Co.  50  Atl.  R.  331 ;  In  re  Rog^ers,  Lining  Co.  50  Atl.  R.  331 ;  In  re  Len- 

n6  Fed.  R.  435.  gert  Wagon  Co.  no  Fed.  R.  927. 

••Carling  v.   Seymour  Lumber  Co.  ^  State  v.  German  Bank,  114  Wis. 

113  Fed.  R.  483,  51  C  C.  A.  i.  436,  90  N.  W.  R.  570. 
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A  federal  court  has  declared  that  a  proceeding  in  bankruptcy 
suspends  a  receivership  proceeding  in  a  state  court,  that  the  latter 
court  then  has  no  right  or  authority  to  fix  the  fees  of  its  receiver 
having  charge  of  the  property,  and  no  right  to  refuse  to  turn  it 
over  until  the  fees  have  been  paid  by  the  federal  court ;  that  if  the 
assets  should  be  delivered  to  the  trustee  in  bankruptcy  by  the  re- 
ceiver, the  federal  court  would  consider  any  application  for  com- 
pensation which  might  be  made  by  officers  of  the  state  court,  and, 
if  allowable,  would  grant  suitable  compensation,  saying :  "  But  it 
must  definitely  decline  to  recognize  the  authority  of  the  state  court 
to  incumber  the  assets  of  the  bankrupt  by  a  judgment  of  this  char- 
acter, especially  one  accompanied  by  the  ruling  that  such  assets 
will  not  be  delivered  to  the  trustee  in  bankruptcy  until  allowances 
thus  made  by  the  state  court  are  paid  off  and  discharged."  The 
federal  court  even  refused  to  modify  the  injunction  ag:iinst  the 
parties  in  the  state  court  enjoining  further  proceedings  therein,  so 
as  to  permit  the  attorney  for  the  plaintiff  and  the  receiver  of  the 
state  court  to  apply  to  that  court  to  have  it  fix  the  fees  and 
expenses.*® 

The  supreme  court  of  Georgia  has  held  that  the  state  court  may 
require  the  expenses  of  the  receivership  to  be  paid,  before  deliver- 
ing the  property  to  the  officer  in  bankruptcy.^  In  this  case  it  was 
said :  "  There  is  no  reason  why  the  state  court  should  have  sent 
its  officers  to  the  bankruptcy  court  to  secure  pay  for  their  services, 
to  which  they  were  justly  entitled,  and  from  which  the  fund  to  be 
distributed  in  the  court  of  bankruptcy  arose.  It  is  our  opinion 
that  the  court  committed  no  error  *  *  *  jn  directing  these 
costs,  fees  and  expenses  to  be  paid  out  of  the  fund  before  the  same 
was  turned  over  to  the  trustee  in  bankruptcy."  The  feature  of 
this  decision  is  that  the  state  receiver  had  converted  the  assets  into 
cash,  and  that  motion  for  delivery  was  directed  against  that  fund- 
The  same  court,  in  a  later  case,  announced  the  contrary,  because 
the  state  receiver  had  no  cash  out  of  which  to  pay  the  expenses 
of  the  receivership,  declaring  that  under  such  condition  the  state 
court  had  no  authority  to  require  the  payment  of  expenses  before 
delivery  of  the  property  to  the  officer  in  bankruptcy."*^ 

8®/n  re  Rogers,  116  Fed.  R.  435.  ^Hanson  v.  Stephens,  116  Ga.  722, 

3d  Wilson  V.  Parr,  115  Ga.  ^,  42      42  S.  £.  R.  ioa& 
S.  £.  R.  5* 
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A  federal  court  has  declared  that  a  proceeding  in  bankruptcy 
suspends  a  receivership  proceeding  in  a  state  court,  that  the  latter 
court  then  has  no  right  or  authority  to  fix  the  fees  of  its  receiver 
having  charge  of  the  property,  and  no  right  to  refuse  to  turn  it 
over  until  the  fees  have  been  paid  by  the  federal  court ;  that  if  the 
assets  should  be  delivered  to  the  trustee  in  bankruptcy  by  the  re- 
ceiver, the  federal  court  would  consider  any  application  for  com- 
pensation which  might  be  made  by  officers  of  the  state  court,  and, 
if  allowable,  would  grant  suitable  compensation,  saying:  "  But  it 
must  definitely  decline  to  recognize  the  authority  of  the  state  court 
to  incumber  the  assets  of  the  bankrupt  by  a  judgment  of  this  char- 
acter, especially  one  accompanied  by  the  ruling  that  such  assets 
will  not  be  delivered  to  the  trustee  in  bankruptcy  until  allowances 
thus  made  by  the  state  court  are  paid  off  and  discharged."  The 
federal  court  even  refused  to  modify  the  injunction  against  the 
parties  in  the  state  court  enjoining  further  proceedings  therein,  so 
as  to  permit  the  attorney  for  the  plaintiff  and  the  receiver  of  the 
state  court  to  apply  to  that  court  to  have  it  fix  the  fees  and 
expenses.^ 

The  supreme  court  of  Georgia  has  held  that  the  state  court  may 
require  the  expenses  of  the  receivership  to  be  paid,  before  deliver- 
ing the  property  to  the  officer  in  bankruptcy.^  In  this  case  it  was 
said :  "  There  is  no  reason  why  the  state  court  should  have  sent 
its  officers  to  the  bankruptcy  court  to  secure  pay  for  their  services, 
to  which  they  were  justly  entitled,  and  from  which  the  fund  to  be 
distributed  in  the  court  of  bankruptcy  arose.  It  is  our  opinion 
that  the  court  committed  no  error  *  *  *  jn  directing  these 
costs,  fees  and  expenses  to  be  paid  out  of  the  fund  before  the  same 
was  turned  over  to  the  trustee  in  bankruptcy."  The  feature  of 
this  decision  is  that  the  state  receiver  had  converted  the  assets  into 
cash,  and  that  motion  for  delivery  was  directed  against  that  fund. 
The  same  court,  in  a  later  case,  announced  the  contrary,  because 
the  state  receiver  had  no  cash  out  of  which  to  pay  the  expenses 
of  the  receivership,  declaring  that  under  such  condition  the  state 
court  had  no  authority  to  require  the  payment  of  expenses  before 
delivery  of  the  property  to  the  officer  in  bankruptcy.^ 
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I. 

Of  the  Appointment  Generally. 

Section  283.  Importance  of  the  Subject  —  Special  Care  in 
Granting  the  Remedy. —  In  this  chapter  we  shall  consider  such 
matters  as  are  peculiar  to  railway  receiverships,  but  the  careful 
practitioner  will  not  overlook  the  fact  that  the  general  rules  of  law 
ccmcerning  receiverships  are  equally  applicable  to  the  receivership 
of  railways.  There  are,  however,  some  features  and  phases  of  this 
class  of  receiverships  which  are  not  common  to  others,  and  so  ex- 
tensive and  important  has  the  subject  of  this  chapter  become  that  it 
merits  and  requires  special  consideration.  Attention  is  specially 
directed  to  the  chapter  upon  the  eligibility  of  persons  for  receivers, 
the  conflict  between  courts  in  appointing  receivers,  and  receivers  of 
corporations  and  of  mortgaged  property. 

The  care  which  courts  should  exercise  in  resorting  to  this  remedy 
in  any  case  is  especially  obligatory  when  the  property  of  a  railroad 
is  involved.  The  magnitude  of  the  monetary  interests,  the  number 
of  persons  directly  and  indirectly  concerned  in  the  operation  of  the 
road,  whether  as  officers,  employees,  creditors  or  the  general  public, 
afford,  in  se,  sufficient  reason  for  abundant  caution  in  working  a 
change  in  the  possessipn  of  the  property,  and  a  revolution  in  the 
business  policy  of  the  corporation.  But  when  to  this  are  added 
)hat  corporate  franchises  are  often  dependent  upon  the  continued 
operation  of  the  railroads ;  that  in  other  cases  the  state  which  incor- 
porates them  retains  a  reversionary  interest  in  the  property  upon 
the  expiration  of  their  charters;  that  nearly  all  of  them  are  carriers 
of  the  mail,  and  subject  to  regulation  by  the  federal  government; 
that  frequently  they  control  large  tracts  of  land  granted  to  assist  in 
their  construction ;  that  as  common  carriers  they  are  liable  in  dam- 
ages for  accidents,  unnecessary  delays,  etc.,  and  that,  in  all  cases, 
their  management  requires  an  experience  and  technical  knowledge 
which  practically  constitute  their  officers  a  distinct  profession,  we 
find  imposed  upon  the  court  which  is  asked  —  it  may  be  upon  an 
ex  parte  application  —  to  take  the  property  out  of  the  possession  of 
those  to  whom  it  is  intrusted  by  the  act  of  its  owners,  and  place  it 
in  that  of  its  own  officer,  the  receiver,  a  responsibility  which  calls 
for  its  utmost  care  and  most  deliberate  judgment. 

Our  courts  have  frequently  given  expression  to  their  apprecia- 
tion of  the  gravity  of  their  action  in  making  appointments  of  re- 
ceivers to  manage  such  property.  Thus,  in  Virginia,  it  was  said 
that  a  court  of  chancery  is  reluctant  to  appoint  a  receiver  to  manage 
a  railroad,  but  will  do  so  when  it  is  indispensable  to  secure  the 
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rights  of  the  legitimate  stockholders  and  prevent  a  failure  of  jus- 
tice.* The  receivership  of  a  railway  has  been  declared  to  be  "a 
trust  of  a  somewhat  unusual,  but  entirely  salutary  character.'** 

Section  284.  Generally  of  the  Appointment  —  Caution  —  Notice. 
—  The  appointment  of  a  receiver  of  railways  is  almost  exclusively 
incident  to  proceedings  to  foreclose  mortgages;  but  they  may,  of 
course,  be  appointed  on  the  application  of  creditors  and  stock- 
holders, and  those  possessing  claims  against  a  company  which  con 
stitute  a  lien  on  its  property.  No  principle  concerning  the  receiver- 
ship of  railways  is  more  firmly  established  than  that  the  appoint- 
ment of  receivers  is  not  a  matter  of  right,  but,  like  the  appointment 
of  receivers  generally,  is  wholly  within  the  sound  judicial  discretion 
of  the  chancellor,  which  is  at  all  times  to  be  cautiously  exercised, 
and  the  application  granted  only  in  cases  of  extreme  necessity.' 
Further  on  in  this  chapter  the  circumstances  which  justify  the 
appointment  of  receivers  of  railways  in  foreclosure  proceedings  arc 
particularly  considered ;  and  this  topic  is  also  discussed  in  the  chap- 
ter upon  mortgages.  In  this  section  it  is  intended  only  to  speak  gen- 
erally of  the  conditions  attending  the  appointment  of  such  recervers. 

In  a  suit  on  promissory  notes,  being  a  mere  action  at  law,  there 
cannot  be  any  circumstances  authorizing  the  appointment  of  a  re- 
ceiver for  a  railroad  company,  for  the  jurisdiction  belongs  wholly 
to  the  powers  of  a  court  of  equity.  Hence,  v/here,  in  such  an  ac- 
tion, it  was  alleged  that  the  company  was  insolvent,  that  other  cred- 
itors were  threatening  to  sue,  and  that  the  collection  of  the 
plaintiff's  judgment  would  be  prevented,  the  application  for  a  re- 
ceiver was  denied,  though  the  company  appeared  and  consented 
thereto.*  Upon  the  subject  of  this  section  the  supreme  court  of  the 
United  States  has  said :  "  Whether  a  receiver  shall  be  appointed 
is  always  a  matter  of  discretion,  to  be  exercised  sparingly  and 
with  great  caution  in  the  case  of  quasi  public  corporations  operating 
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1  Stevens  v.  Davison,  18  Gratt.  819. 
And  see,  generally,  Overton  v.  Mem- 
phis &  Little  Rock  R.  R.  Co.  10  Fed. 
R.  866,  3  McCrary,  436;  Meyer  v. 
Johnston,  53  Ala.  237;  Kelly  v.  Trus- 
tees, 58  Ala.  489;  Milwaukee  &  Min- 
nesota R.  R.  Co.  V.  Soutter,  2  Wall. 
510,  Woolw.  C.  C.  49;  Wallace  v. 
Loomis,  97  U.  S.  146. 

s  Clarke  v.  Central  R.  R.  &  Banking 
Cp.  54  Fed.  R.  SSfi- 


*  Farmers'  Loan  &  Trust  Co.  v. 
Kansas  City,  Wyandotte  &  North- 
western R.  R.  Co.  53  Fed.  R.  182.  See 
article  by  Hon.  H.  C.  Caldwell,  cir- 
cuit judge  eighth  federal  judicial  cir- 
cuit, upon  "Railroad  Receiverships," 
30  Am.  Law  Rev.  161. 

*  Smith  V.  Superior  Court,  97  CaL 
348,  32  Pac.  R.  322. 
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a  public  highway,  and  always  with  reference  to  the  special  circum- 
stances of  each  case  as  it  arises."^ 

In  another  case  the  application  of  a  judgment  creditor  for  the 
appointment  of  a  receiver  of  a  railway  was  refused  because  by  the 
temis  of  the  mortgage  covering  the  property  all  the  net  income  of 
the  company  was  to  be  applied  to  its  payment.®  Claims  for  labor 
performed  for  a  railroad  company,  though  to  be  paid  in  preference 
to  a  mortgage,  do  not  entitle  the  parties  to  the  appointment  of  a 
receiver  until  reduced  to  judgment.'' 

Notwithstanding  the  doctrine  that  the  power  of  a  court  of  equity 
should  be  cautiously  and  sparingly  exercised,  and  never  at  all 
except  m  cases  of  extreme  necessity,  there  are  many  instances 
which  evidence  the  alacrity  of  chancellors  to  go  into  the  railroad 
business.  To  such  an  extent  have  courts  gone  in  the  exercise  of 
this  extraordinary  jurisdiction  that  the  supreme  court  of  the 
United  States  has  declared  that  it  is  time  to  stop  and  consider.® 
The  appointment  of  receivers  of  such  corporations  has  been  made 
in  ex  parte  proceedings  under  circumstances  that  constituted  the 
action  of  the  chancellor  most  arbitrary  and  unwarranted,  and  a 
flagprant  violation  of  the  rule  of  notice.®  A  case  wholly  within  this 
criticism  was  recently  presented  in  Missouri.  A  minority  stock- 
holder of  the  St.  Louis,  Kennett  &  Southern  Railroad  Company, 
its  line  of  road  being  entirely  within  the  jurisdiction  of  the  state, 
presented  an  application  to  a  judge  of  the  state  circuit  court  for  a 
receiver,  which  was  immediately  granted,  and  without  any  notice 
or  the  least  intimation  to  any  officer  of  the  company  that  such  was 


^Sage  V.  Memphis  &  Little  Rock 
R.  R.  G).  125  U.  S.  361. 

*  Smith  V.  The  Post  Dover  &  Lake 
Huron  R.  R.  Co.  12  Ont.  App.  288. 

^Putnam  v.  Jacksonville,  Louisville 
k  Sl  Louis  Ry.  Co.  61  Fed.  R.  440. 

Where  a  judgment  creditor  of  a 
railroad  company  petitioned  for  the 
appointment  of  a  receiver,  that  he 
night  have  an  equitable  execution  of 
his  judgment  and  receive  part  of  the 
earnings  of  the  debtor  corporation,  it 
was  held  that,  in  the  absence  of  stat- 
nte,  the  court  will  exercise  its  juris- 
diction as  to  appointing  a  receiver 
only  upon  a  proper  case  being  made 
out  for  the  exercise  of  its  jurisdiction 
according  to  well-established  princi- 
ples; that  the  application   should   be 

24 


denied  because  it  was  neither  just  nor 
convenient  that  a  receiver  be  ap- 
pointed to  receive  the  income  of  the 
road  to  do  with  it,  what  the  company 
must  do  with  it,  to  wit:  apply  it  to 
the  payment  of  incumbrances  on  the 
property;  second,  because  there  was 
no  reason  to  suppose  that  there  was 
anything  to  receive  in  which  the  plain- 
tiff could  be  interested;  third,  because 
though  the  bondholders  were  not  in 
actual  possession,  the  whole  income  of 
the  road  was  applicable  to  and  was 
being  applied  toward  reducing  the  in- 
cumbrances. Smith  V.  The  Post 
Dover  &  Lake  Huron  R.  k.  Co.  12 
Ont.  App.  288. 

*  Barton  v.  Barbour,  104  U.  S.  ia6. 

®  See  section  148. 
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to  be  done.  After  an  effort  which  practically  stopped  the  operation 
of  the  road  for  several  days  the  receiver  succeeded  in  obtaining 
possession  of  the  property.  An  application  was  immediately  made 
to  the  state  supreme  court  by  the  company  for  the  writ  of  prohibi- 
tion to  be  directed  against  the  court  which  appointed  the  receiver, 
which  was  speedily  granted,  resulting  in  a  partial  possession  of  the 
road  being  returned  to  the  company. 

Not  satisfied  with  his  experience  in  the  state  courts  the  minority 
and  complaining  stockholder  applied  to  the  federal  court  at  St. 
Louis  for  a  receiver  of  the  railway,  which  was  promptly  granted  by 
the  district  judge,  and  also  without  any  notice  of  the  application 
having  been  given.  On  motion  in  the  federal  court  to  vacate  its 
order  of  appointment,  Adams,  D.  J.,  asserted  that  on  the  rights  of 
the  plaintiff,  "  as  stated  by  him  in  his  bill,"  he  was  not  entitled  to 
the  appointment  of  a  receiver.  This  was  a  surprising  concession, 
and  evidences  a  judicial  disregard  of  the  principle  requiring  the 
exercise  of  caution  and  care  in  considering  an  application  for  such 
a  harsh  and  drastic  measure,  especially  when  made  by  a  minority 
stockholder.*^  Surely  it  is  time  for  chancellors  to  "  stop  and 
consider." 

The  motion  in  the  federal  court  to  vacate  the  order  of  appoint- 
ment was  sustained.  Judge  Adams  delivering  an  able  and  elaborate 
opinion,  in  which  well-established  principles  pertaining  to  the  law 
of  receiverships  were  clearly  asserted  and  enforced." 

It  is  not  necessary  that  default  take  place  in  the  payment  of 
mortgage  indebtedness  before  courts  will  appoint  receivers  on  a 
railroad.  If  default  is  imminent  and  the  business  of  the  company 
is  likely  to  be  stopped  and  the  public  inconvenienced,  the  affairs 
of  the  company  may  be  placed  in  the  hands  of  receivers."  On  the 
other  hand  where  a  default  after  the  payment  of  interest  had  been 
made,  yet  the  condition  of  the  company  was  such  that  the  cessation 
of  its  business  was  not  threatened,  the  appointment  of  a  receiver 
was  refused.**  A  receiver  will  not  be  appointed  for  a  railroad 
company  in  an  improper  case,  even  on  consent  of  both  parties,  es- 
pecially if  the  rights  of  third  parties  would  be  affected."  Nor  will 
a  receiver  for  a  railroad  be  appointed  while  there  is  another  clear 


I®  See  section  349. 

11  The  case  to  which  reference  is 
made  is  entitled  Kerfoot  v.  Houck, 
the  opinion  in  which  is  marked  "not 
for  publication,"  and  will  not,  there- 
fore, be  published. 


12  Brassy  v.  New  York  &  N.  E.  R. 
R.  Co.  19  Fed.  R.  663,  22  Blatchf.  72. 

13  American  Loan  &  Trust  Ca  v. 
Toledo  C.  &  S.  S.  S.  Co.  29  Fed.  R. 
416. 

i*Whelpley  v.  Erie  Ry.  Ca  6 
Blatchf.  271. 
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and  ample  remedy  open  to  the  complaining  party.**^  A  railroad 
ccHnpany  made  a  lease  of  its  property  and  thereafter  executed  a 
deed  of  trust  securing  its  bonds.  It  was  held  that  although  the 
deed  of  trust  provided  for  the  appointment  of  a  receiver  on  default 
of  the  company  in  payment  of  the  secured  indebtedness,  a  receiver 
could  not  be  appointed  in  disturbance  of  the  possession  of  the 
lessee. *•  Because  the  equipment  of  a  railroad  is  insufficient  to  en- 
able a  receiver  to  operate  it  does  not  constitute  an  objection  to  the 
appointment  of  a  receiver  for  the  road." 

Section  285.  Of  the  Selection  of  the  Receiver  —  Eligibility. — 
The  subject  of  this  section  has  been  considered  and  discussed  in 
previous  sections  both  generally  and  in  reference  to  receivers  of 
railways,"  and  there  is  but  little  further  to  be  said  of  the  matter 
here.  In  the  selection  of  the  second  receivers  of  the  Northern 
Pacific  Railroad  Company**  Judge  Jenkins  innovated  upon  the 
practice  of  selecting  as  receivers  persons  not  only  residing  far 
away  from  the  territorial  jurisdiction  of  the  road,  but  a  long  dis- 
tance from  the  road  itself,  by  appointing  as  receiver  a  resident  of 
St.  Paul,  where  the  principal  officers  of  the  company  are  located, 
and  a  resident  of  Milwaukee,  which  is  within  the  territorial  juris- 
dicticwi  of  the  court.  As  to  the  residence  of  the  receivers  Judge 
Jenkins  said :  "  There  would  seem  to  be  a  certain  propriety  that 
both  of  these  receivers  should  be  residents  of  the  city  of  St.  Paul, 
that  they  might  readily  co-operate  with  all  the  general  officers  of 
the  road.  This  idea  has  impressed  me  strongly.  But,  upon  the 
contrary,  the  thought  has  occurred  to  me  that  at  least  one  of  the^e 
receivers  should  reside  within  the  jurisdiction  of  the  court  and  be 
in  close  touch  with  the  court.  I  have  anxiously  considered  these 
two  opposing  ideas,  and  I  have  concluded  that,  under  all  the  cir- 
cumstances surrounding  this  case,  it  is  proper  and  right  that  one 
of  these  receivers  should  be  resident  within  the  jurisdiction  of  this 
court.  The  objection,  that  the  business  cannot  as  well  be  per- 
formed as  if  they  were  both  residents  of  one  city,  is  not  controlling. 
It  has  seldom,  if  ever,  been  considered  essential  in  the  case  of  re- 
ceiverships of  transcontinental  lines.  Ordinarily  it  has  been  deemed 
necessary  that  one  or  more  of  the  receivers  should  be  residents  of 
great  financial  centers,  like  New  York.     Certainly  the  objection, 

w  Milwaukee  &  Minnesota  R.  R.  Co.  "  Ball   v.    Maysvillc   &   Big   Sandy 

V.  Sutter,  2  Wall.  510.  R.  R.  Co.  43  S.  W.  R.  731. 

"Louisville  &  N.  R.  Co.  v.  Eakin,  18  Sections  34  and  35. 

39  S.  W.  R.  416.  *•  See  opinion  in  full,  note  to  sec- 

tion 34f  page  54. 
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if  it  be  valid,  is  minimized  by  the  fact  that  a  night's  journey  would 
put  these  parties  in  personal  communication.''^  The  appointment 
of  receivers  of  railroads  who  reside  and  pass  their  time  out  of  reach 
of  the  court  and  those  having  official  business  with  them  has  been 
criticised  by  eminent  members  of  the  bar,  and  with  reason  and 
justice. 

The  supreme  court  of  Missouri  recently  decided  an  important 
question  concerning  the  eligibility  of  S.  W.  Fordyce,  president  of 
the  "  Cotton  Belt "  Railroad  Company,  to  act  as  a  receiver  of  a 
competing  line  —  the  St.  Louis,  Kennett  &  Southern  Railroad. 

The  constitution  and  statutes  of  the  state  prohibit  the  cheers  of 
one  railroad  company  acting  as  officers  of  another  competing  or 
parallel  line.  Mr.  Fordyce  was  appointed  receiver  of  the  last- 
named  company,  and  the  selection  was  assailed  because  of  the  con- 
stitutional and  statutory  provisions  mentioned,  it  being  contended 
that  he  was  ineligible  for  the  position.  The  objection  was  sus- 
tained, the  supreme  court  saying:  "  It  is  obvious  that  the  president 
of  a  parallel  or  competing  railroad,  however  high  his  business  quali- 
fications, is  not  eligible  to  appointment  as  receiver  of  the  competing 
railway  line."^  This  decision  is  certainly  reasonable  and  just,  and 
would  be  so  without  the  constitutional  and  statutory  provisions 
cited.  The  interests  of  all  persons  concerned  ought  to  and  will  be 
considered  in  making  the  appointment.  The  parties  will  not  be 
permitted  to  dictate  who  shall  be  appointed.^ 

Section  286.  Power  to  Manage  and  Operate  Railways  —  Oper- 
ation to  be  Speedily  Ended  —  The  English  Rule Previous  to 

the  enactment  of  the  railway  companies  act,^  the  English  courts 
were  extremely  averse  to  the  appointment  of  receivers  with  power 
to  operate  railroad  property.  Thus  it  was  said  by  Lord  Cairns: 
"  When  parliament,  acting  for  the  public  interest,  authorizes  the 
construction  and  maintenance  of  a  railway,  *  *  ♦  it  confers 
powers  and  imposes  duties  and  responsibilities  of  the  largest  and 
most  important  kind  ♦  ♦  ♦  upon  the  company  which  parlia- 
ment has  before  it,  and  upon  no  other  body  of  persons.  These 
powers  must  be  executed  and  these  duties  discharged  by  the  com- 
pany.    They  cannot  be  delegated  or  transferred.     *     ♦     *     It  is 


20  opinion  not  published,  but  is 
given  in  full  in  note  to  section  34, 
page  54. 

21  St.  Louis,  Kennett  &  Southern 
R.  R.  G>.  V.  Wear,  135  Mo.  230,  36 
S.  W.  R.  357. 


*2  Richards  v.  Chesapeake  &  Ohio 
R.  R.  Co.  I  Hughes,  28,  32. 

^30  &  31  Vict.,  chap.  127,  made 
perpetual;  38  &  39  Vict,  chap.  31. 
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impossible  to  suppose  that  the  court  of  chancery  can  make  itself,  or 
its  officer,  without  any  parliamentary  authority,  the  hand  to  execute 
these  powers,  and  all  the  more  impossible  when  it  is  obvious  that 
there  can  be  no  real  and  correlative  responsibility  for  the  conse- 
quences of  any  imperfect  management.  *  ♦  *  In  the  view  I 
take  of  the  case,  the  order  would  be  improper,  even  if  made  on  the 
express  agreement  and  consent  of  the  company."^ 

In  this  country,  as  we  shall  see,  the  appointment  of  receivers  with 
power  to  manage  and  operate  railroads  during  the  pendency  of  the 
controversy  is  rather  a  rule  than  an  exception.^  In  fact  the  very 
purpose  of  the  appointment  of  a  receiver  is  to  continue  the  opera- 
tion of  the  road,  thus  protecting  and  preserving  the  property  and 
serving  public  interests. 

But  "  it  is  the  duty  of  the  receiver  to  take  only  such  steps  as  may  j 
be  reasonably  necessary  to  protect  the  proJ>erty  from  destruction,  ( 
waste  or  spoliation;  and  only  in  extraordinary  cases  and  where   « 
there  is  an  irresistible  necessity  should  he  continue  such  business 
for  a  long  period  of  time.    It  is  neither  in  the  spirit  nor  letter  of 
the  law  of  this  country  that  railroads  should  be  operated  for  a  long 
series  of  years  by  the  courts  through  the  medium  of  receivers,  as 
it  imposes  burdens  and  responsibilities  upon  the  courts  which  are 
non-judicial  and  is  not  in  harmony  with  the  true  theory  of  Ameri- 
can jurisprudence."^ 

Section  287.  Of  the  Appointment  by  Virtue  of  Statutory  Au- 
thority —  Failure  to  Operate —  Where,  as  in  New  Jersey,  a  stat- 
ute for  the  protection  of  the  rights  and  convenience  of  the  public, 
authorizes  the  chancellor  to  appoint  a  receiver  for  a  railroad  upon 
the  petition  of  any  citizen  showing  that  it  has  failed  and  neglected 
to  run  daily  trains  on  any  part  of  its  road  for  the  space  of  ten 
days,*'  the  proceedings  of  a  receiver  appointed  under  the  author- 
ity of  the  act  will  not  be  stayed  to  allow  an  inquiry  into  the  causes 
of  the  failure  of  the  company  to  operate  its  road,  since  the  ob- 
jects to  be  obtained  are  the  convenience  of  the  general  public  and 
the  reHef  of  the  citizens  along  the  line  of  the  road.  In  such  a  case 
it  is  obligatory  upon  the  court  to  take  the  measures  designated  in 
the  act  in  order  to  relieve  the  public  from  the  effect  and  conse- 

^  Gardner  v.  London,  etc,  Ry.  Co.  Philadelphia  &  Reading  R.  R.  Co.  65 

L  R.  2  Ch.  201,  212.  Fed.  R.  872. 

*Moran  v.  Lydecker,  27  Hun,  582.  S.ee  article  by  Judge  Caldwell  upon 

^Minneapolis  &  St.  Louis  Ry.  Co.  the  subject,  30  Am.  Law  Rev.  161. 

▼.  Minneapolis  &  Western  Ry.  Co.  61  27  Act  of  N.  J.,  approved  February 

Minn.  502,  63  N.  W.  R.  1035 ;  Piatt  v.  12,  1874. 
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quences  of  the  dereliction  of  duty  on  the  part  of  the  owners  of  the 
road ;  the  public  necessity  is  paramount,  and  the  court  will  release 
its  hold  only  when  it  is  satisfied  of  the  ability  and  readiness  of  the 
comi>any  to  operate  its  line.^  And  where  a  statute  directed  the 
comptroller-general  of  a  state  to  take  possession  of  a  railway  when- 
ever there  was  default  for  six  months  in  the  payment  of  interest 
upon  its  debt  which  had  been  guaranteed  by  the  state,  it  was  held 
that  the  fact  that  the  possession  of  the  road  had  been  given  to  a 
receiver  by  a  decree  of  court  upon  the  petition  of  creditors,  was  no 
bar  to  proceedings  by  the  comptroller-general  under  the  act,  and 
that  the  exercise  of  his  power  did  not  impair  the  obligation  of  the 
contract  between  the  state  and  the  holders  of  the  guaranteed 
bonds.  ^ 

Section  288.  Effect  of  Appointment  —  Does  not  Dissolve  the 
Corporation —  That  the  appointment  of  a  receiver  for  the  prop- 
erty'of  a  railroad  does  not  have  the  effect  of  dissolving  the  corpora- 
tion is  well  settled.^  The  status  of  a  railway  corporation  after  its 
affairs  have  been  placed  in  the  hands  of  a  receiver  is  clearly  defined 
in  a  recent  case  in  Illinois  as  follows :  "  Notwithstanding  the  ap- 
pointment of  the  receiver,  the  corporation  is  clothed  with  its  fran- 
chises, and  such  corporation  still  exists.  The  effect  of  the  appoint- 
ment of  the  receiver  is  simply  to  give  him  the  temporary  manage- 
ment of  the  railroad,  under  the  direction  of  the  court,  instead 
of  the  manager  appointed  by  the  directors  of  the  corporation.  It 
is  that  and  nothing  more.  As  the  corporation  still  exists,  it  may 
still  exercise,  as  before,  its  franchises,  so  it  does  not  interfere  with 
the  rightful  management  of  the  road  by  the  receiver,  so  far  as  his 
duties  are  defined  by  the  court  appointing  him.  No  doubt  it  may 
do  many  corporate  acts,  and  certainly  it  can  do  all  things  necessar)^ 
to  preserve  its  legal  existence  notwithstanding  the  appointment  of 
the  receiver  to  whom  the  temporary  management  of  the  road  is 
given  —  otherwise  the  appointment  of  the  receiver  would  be  tanta- 
mount to  a  dissolution  of  the  corporation."*^ 

In  the  application  of  this  principle  to  a  case  brought  upon  a 
statutory  right  for  damages,  in  which  the  railway  company  entered 
a  special  plea  that  before  the  cause  of  action  arose  its  property  was 
in  the  possession  of  a  receiver  appointed  by  a  federal  court  by  an 


**/n  re  Long  Branch  &  Sea  Shore 
R.  R.  Co.  24  N.  J.  Eq.  398. 
^Ex  parte  Dunn,  8  S.  C.  207. 
•<>  Sections  169  and  353. 
«  Ohio  &  Miss.  R.  R.  Co.  v.  Russell, 


115  111.  52»  3  N.  E.  R.  561  (188s).  To 
the  same  effect  see  State  v.  Merchant, 
37  Ohio  St.  251 ;  People  v.  Bamett,  91 
111.  422;  Safford  v.  People,  85  III  5#. 
560. 
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<M'der  which  enjoined  and  restrained  the  company,  its  officers  and 
employees  from  interfering  with  the  possession  of  the  receiver,  or 
with  the  management  or  operation  of  the  road,  the  action  of  the 
court  below  in  sustaining  a  demurrer  to  the  special  plea  was  af- 
finned  on  appeal.**  A  judgment  of  ouster  against  the  directors 
of  the  corporation  who  were  elected  after  the  receiver's  appoint- 
ment has  been  refused,  even  after  its  property  has  been  sold.^ 
When  a  receiver  was  appointed  for  a  railroad  while  proceeding^ 
were  pending  for  a  mandamus  to  obtain  the  bonds  of  a  certain 
town  which  had  been  voted  as  a  subscription  to  the  capital  stock 
of  the  company,  it  was  held  that  the  proceedings  were  not  abated 
by  the  appointment,  and  that  the  appointment  did  not  furnish  any 
obstacle  to  their  prosecution  so  long  as  the  receiver  interposed  no 
objection.**  So,  too,  a  state  has  recovered  judgment  against  a  rail- 
road company  for  taxes  due  upon  the  gross  earnings  of  the  road, 
notwithstanding  the  road  had  been  placed  in  the  hands  o^  receivers, 
who  were  operating  the  road  and  controlling  its  earnings  during  the 
time  for  which  the  taxes  were  levied.*®  And  when  a  state  court 
issued  an  injunction  restraining  a  railroad  company  from  using  a 
certain  street  for  loading  and  unloading  cars,  and  receivers  were 
afterward  appointed  for  the  company  by  a  federal  court,  who  vio- 
lated the  injunction,  they  were  punished  by  the  state  court  for  their 
contempt,  on  the  ground  that  the  company  was  at  the  time  of  the 
appointment  in  duty  bound  to  obey  the  injunction,  and  that  the  re- 
ceivers were  bound  to  observe  and  obey  it  "  precisely  as  though 
they  had  been  appointed  and  were  acting  under  the  directory  of  the 
company."**    The  appointment  of  the  receiver  vests  in  the  court 


^  Ohio  &  Miss.  R.  R.  Co.  v.  Russell, 
115  III  52. 
"*  State  V.   Merchant,  37   Ohio   St. 

**  People  V.  Bamett,  91  111.  422. 

*  Philadelphia  &  Reading  R.  R.  Co. 
T.  Commonwealth,  104  Pa.  St  80. 

»Safford  v.  People,  85  111.  558,  561. 
In  this  case  the  court  also  held  that 
one  receiver,  who  took  no  active  part 
in  the  management  of  the  road,  though 
Be  knew  of  the  injunction,  could  not 
escape  liability  by  remaining  inactive, 
but  was  bound  to  use  efforts  to  pre- 
vent disobedience  to  the  order  of  in- 
junction on  the  part  of  the  other  re- 
ceiver or  their  employees ;  and  that  the 
iact  that  the  receivers  had  been  re- 


moved from  their  office  constituted  no 
defense  to  proceedings  to  punish  them 
for  contempt  in  defying  the  authority 
of  the  state,  acting  through  its  prop- 
erly constituted  authorities.  In  New 
York  the  question  of  the  dissolution 
of  a  railway  corporation  by  the  ap- 
pointment of  a  receiver  seems  not  to 
have  been  ruled  upon  by  the  higher 
courts.  As  to  other  corporations  see 
Kincaid  v.  Dwindle,  59  N.  Y.  548, 
affirming  37  N.  Y.  Super.  Ct  (J.  & 
S.)  326,  followed  in  Hollingshead  v. 
Woodward,  35  Hun,  410;  Huguenot 
Nat  Bank  v.  Studwell,  74  N.  Y.  621, 
reversing  6  Daly,  13;  Green  v.  Wal- 
kill  Nat.  Bank,  7  Hun,  63. 
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no  absolute  control  over  the  property,  and  no  general  authority  to 
displace  vested  contract  liens. ^'  Receivers  of  railways  are  not  in- 
vested with  the  title  to  the  property.**  The  appointment  of  a  receiver 
deprives  the  company  of  all  power  over  the  c^ration  of  the  road, 
and  it  is  not  to  be  held  responsible  for  the  discontinuance  by  the  re- 
ceiver of  the  running  of  trains  over  a  part  of  its  line.**  A  general 
consideration  of  the  question  of  title  of  receivers  has  been  set  forth 
in  other  sections.*"  The  same  rule  applies  to  receivers  of  railways : 
temporary  receivers  of  such  companies  do  not  become  invested  with 
title  to  the  property  of  the  corporation.*^  An  ordinance  requiring 
a  street  railroad  company  to  repair  a  street  disturbed  for  the  pur- 
pose of  constructing  its  tracks  is  not  defeated  by  the  appointment 
of  a  receiver  of  the  company."  The  order  appointing  a  receiver  in 
itself  places  the  assets  of  the  insolvent  corporation  in  the  hands  of 
the  court." 

The  appointment  is  subject  to  all  valid  and  existing  liens  which 
attached  to  the  property  prior  to  the  appointment.**  As  the  mere 
appointment  of  a  receiver  does  not  dissolve  the  corporation,  it  may 
be  sued  thereafter.*"  It  has  been  declared  by  the  supreme  court  of 
Illinois  that,  as  a  statute  requiring  a  railroad  company  to  fence  its 
right  of  way  is  a  police  regulation,  it  is  not  within  the  jurisdiction 
of  any  court,  either  state  or  federal,  to  arrest  its  operation,  and 
that  the  appointment  of  a  receiver  of  a  railroad  company  does  not 
release  it  from  obedience  to  the  statute.  This  was  said  by  the 
court:  "Although  after  the  appointment  of  a  receiver  and  while 
he  is  operating  a  railroad  to  the  exclusion  of  the  employees  of 
the  corporation,  the  corporation  will  not  be  liable  for  injuries 
caused  by  the  negligent  acts  of  the  agents  or  servants  of  the  re- 
ceiver, yet  the  proposition  has  no  application  to  the  case  at  bar. 
The  action  is  against  defendant  for  the  non-performance  of  a  duty 
imposed  by  statute,  against  which  it  is  apprehended  no  order  of 
court  can  avail  to  relieve  it.    It  is  a  police  regulation  to  which  the 


*'  Kneeland  v.  American  Loan  & 
Trust  Co.  136  U.  S-  89. 

MAbbw  V.  International  &  Great 
Northern  Ry.  Co.'s  Receivers,  s  Tex. 
Civ.  App.  261.  23  S.  W.  R.  934- 

<"  State  ex  rel.  v.  MarietU  &  Cin- 
cinnati R.  R.  Co.  35  Ohio  St.  154. 

**  Section  170  et  itq. 

*^  Abbey  V.  International  &  Great 
Northern  Ry,  Co.'s  Receivers,  5  Tex. 
Civ,  App.  261. 


*2Ciiy  of  Ft  Dodge  v.  Minneapo- 
lis &  SL  Louis  Ry.  Co,  (Iowa)  54 
N.  W.  R.  243. 

*^  Clinkscales  v.  Pendleton  Mfg.  Co. 
9  S.  C.  318. 

**  Snow  V.  Winslow,  54  Iowa,  a(» 

**  Scott  V.  Rainier  Power  &  Ry,  Co. 
13  Wash.  108.  42  Pac.  R.  531 ;  Fidelity 
Ins.,  Trust  &  Safe  Deposit  Co.  v.  Nor- 
folk &  W.  R.  Co.  114  Fed.  R.  3E» 
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corporation  is  subjected  by  the  sovereignty  of  the  state  and  it  is 
not  within  the  rightful  jurisdiction  of  the  court,  either  state  or 
federal,  to  arrest  its  operation.  Notwithstanding  the  appointment 
of  the  receiver  the  corporation  is  clothed  with  its  franchises,  and 
still  exists.  The  effect  of  the  appointment  of  a  receiver  is  simply 
to  give  him  the  temporary  management  of  the  railroad  under  the 
direction  of  the  court,  instead  of  the  manager  appointed  by  the  di- 
rectors of  the  corporation.  It  is  that,  and  nothing  more.  ♦  ♦  * 
No  doubt  it  may  do  many  corporate  acts,  and  certainly  it  can  do 
all  things  necessary  to  preserve  its  legal  existence,  notwithstanding 
the  appointment  of  a  receiver  to  which  the  temporary  management 
of  the  road  is  given;  otherwise  the  appointment  of  the  receiver 
would  be  tantamount  to  a  dissolution  of  the  corporation.  ♦  *  * 
The  mere  fact  that  its  property  may  be  temporarily  in  the  hands  of 
a  receiver  does  not  remove  the  corporation  from  the  operation  of 
such  regulations,  any  more  than  a  private  citizen  is  released  from 
the  duty  to  observe  the  law  because  his  property  may  be  sequestered 
by  the  order  of  a  court  for  the  benefit  of  his  creditors."** 

Section  289.  Of  the  Preservation  and  Protection  of  the  Prop- 
erty—  Interference  with  the  Operation  of  the  Road  —  Strikes. — 
Where  the  order  appointing  a  receiver  authorized  him  to  bring  suits 
for  acquiring,  securing  and  protecting  the  assets,  franchises  and 
rights  of  a  railway  company,  and  for  securing  and  protecting  the 
land  grant  and  land  reservation  of  the  company,  it  was  held  by  the 
supreme  court  of  the  United  States  that  he  could  maintain  a  bill 
against  the  officers  of  a  state  to  enjoin  them  from  granting  to  other 
persons  lands  which  the  state  had  granted  to  the  company  and 
which  it  had  declared  to  be  forfeited.*^  It  is  well  established  that 
the  court  will  punish,  as  for  contempt,  all  interference  with  the 
operation  of  a  line  of  railroad  which  is  being  managed  by  its  re- 
ceiver. So  when  the  employees  of  another  road  had  **  struck," 
and,  by  intimidation  and  violence,  prevented  the  employees  of  the 
receiver  from  working,  they  were  tried,  in  a  summary  manner, 
as  for  a  contempt  committed  in  the  actual  presence  of  the  court  and 
duly  punished  by  imprisonment.*®  Inducing  employees,  by  persua- 
sion or  argument,  to  leave  the  service  of  a  road  in  the  possession 
of  a  receiver  is  not  a  contempt  of  court;  but  if  the  object  is  accom- 
plished by  threats  or  violence,  or  by  overawing  them  by  precon- 

«•  Ohio  &  Miss.  R.  R.  Co.  v.  Russell,  ^  Sccor  v.  Toledo,  Peoria  &  W.  R. 

115  IlL  53.  R.  Co.  7  Biss.  513;  King  v.  Okie  & 

«7  Davis  V.  Gray,  16  Wall  203,  af-  Miss.  R.  R.  Co.  7  Biss.  s^ 
finning  i  Woods,  42a 
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certed  demonstrations  of  force,  the  perpetrators  may  be  punished 
as  for  a  contempt.*® 

In  the  case  of  Thomas  v.  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company,^  the  power  of  the  federal  court  to 
punish  one  assisting  or  precipitating  a  strike  by  calling  out  the 
receiver's  employees  was  asserted.  The  power  was  said  to  be  con- 
ferred on  the  court  by  the  following  section  of  an  act  of  Congress : 
The  courts  of  the  United  States  "  shall  have  power  to  impose  and 
administer  all  necessary  oaths  and  to  punish  by  fine  or  imprison- 
ment at  the  discretion  of  the  courts  contempt  of  their  authority: 
provided,  that  such  power  to  punish  contempt  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehavior  of  any  person  in 
their  presence,  or  so  near  thereto  as  to  obstruct  the  officers  of  said 
courts  in  their  official  transactions,  and  the  disobedience  or  resist- 
ance by  any  such  officer,  or  by  any  party,  juror,  witness,  or  other 
person,  to  any  lawful  writ,  process,  order,  rule,  decree  or  command 
of  said  courts.""  It  was  said  that  "  any  willful  attempt  by  any  one, 
with  knowledge  that  the  road  is  in  the  hands  of  the  court,  to  pre- 
vent or  impede  the  receiver  from  complying  with  the  order  of  the 
court  in  running  the  road,  when  the  attempt  is  unlawful,  and  as 
between  private  individuals  would  give  a  right  of  action  for  dam- 
ages, is  a  contempt  of  the  order  of  the  court;"  that  the  contemner 
intended  to  prevent  the  Gyration  of  the  railroad  by  calling  out  the 
receiver's  employees ;  that  the  test  is  whether  such  interference 
would  render  him  liable  in  an  action  to  the  receiver  if  he  were  a 
private  corporation.  Judge  Hanford  refused  on  one  occasion  to 
order  the  re-employment  of  those  who  voluntarily  quit  their  work 
out  of  sympathy  for  strikers,  because,  it  was  said,  to  do  so  would 
cause  the  removal  of  competent  men  who  Served  the  receiver  under 
adversity.*^* 

The  object  of  the  appointment  of  receivers  being  the  preserva- 
tion of  the  property  for  the  benefit  of  those  who  are  interested  in  it, 
the  court  has  no  other  function  to  exercise  than  that  which  will 
assist  in  carrying  out  this  object.  So,  a  petition  filed  by  a  railroad 
company  in  the  suit  in  which  receivers  were  appointed,  asking  for 
an  order  postponing  the  holding  of  a  meeting  of  the  stockholders 
for  the  election  of  officers,  on  the  ground  that  it  had  been  called 
through  mistake  and  was  not  consistent  with  the  by-laws  of  the 


^  United  States  v.  Kane,  23  Fed.  R. 
748. 
W62  Fed.  R.  803. 
"§  725,  U.  S.  Suts. 
M  Booth  V.  Brown,  62  Fed.  R.  794. 


The  person  proceeded  against  for  con- 
tempt was  W.  F.  Phelan,  who,  with 
Eugene  V.  Debs,  officers  of  the  Amer- 
ican Railway  Union,  ordered  the  re- 
ceiver's employees  to  strike. 
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corporation,  was  refused,  the  court  holding  that  the  power  which 
it  was  asked  to  exercise  was  not  pertinent  to  the  purpose  of  the 
receivership.*® 

II. 

The  Receivership  in  Foreclosure  Proceedings. 

Section  290.  Receivers  in  Foreclosure  Proceedings. —  By  far  the 
greater  niunber  of  cases  in  which  receivers  for  railroads  are  ap- 
pointed are  proceedings  to  foreclose  mortgages.  The  same  prin- 
ciples which  prevail  and  are  applicable  to  the  appointment  of  re- 
ceivers in  proceedings  to  foreclose  mortgages  on  property  of  less 
value  and  magnitude  govern  and  are  enforced  in  the  appoint- 
ment of  receivers  in  proceedings  to  foreclose  mortgages  on  rail- 
road property.  The  principal  grounds  for  the  appointment  of  rc' 
ceivcrs  in  the  foreclosure  of  mortgages  of  all  classes  of  property  are 
usually  inadequacy  of  security  and  insolvency.  This  combination 
of  causes  is  sufficient  to  justify  the  appointment  of  a  receiver  in 
foreclosure  proceedings.  But  in  a  foreclosure  proceeding  a  receiver 
will  be  appointed  where  there  is  reason  to  believe  that  the  com- 
plainant will  not  be  in  as  good  a  position  at  the  final  decree  as  at 
the  time  of  the  application. 

This  subject  is  fully  treated  in  the  chapter  upon  receivers  of 
mortgaged  property,  and  there  will  be  mention  at  this  time  of  only 
the  cases  and  rules  particularly  applicable  to  mortgages  on  railroads. 

Section  291.  The  Validity  of  Bonds  Secured  by  Mortgage 
Will  not  be  Determined  on  the  Hearing  of  the  Application. — 
Inasmuch  as  in  an  action  for  the  foreclosure  of  a  mortgage  executed 
by  a  railroad  company  to  secure  bonds,  the  court  will  not,  when 
hearing  an  application  for  a  receiver,  i>ass  upon  or  entertain  ques- 
tions affecting  the  validity  of  the  bonds  so  secured,  but  will  reserve 
them  for  the  final  hearing,  it  cannot  be  successfully  objected,  es- 
pecially by  testimony  of  a  merely  negative  character,  that  the 
proceedings  of  the  corporation  in  issuing  the  bonds  and  executing 
the  mortgage  were  irregular.  So,  where  an  affidavit  of  an  officer  of 
the  company  was  oflfered,  in  which  he  stated  that  he  was  unable  to 
find  from  the  record  that  the  stockholders  had  given  any  authority 
to  the  directors  or  other  officers  to  make  the  mortgage,  such  affi- 
davit was  held  to  be  no  defense  to  the  application  for  the  appoint- 
ment of  a  receiver." 

^Taylor  v.  Philadelphia  &  Reading  (^Keep  v.  Michigan,  etc.,  R.  R.  Co. 
R.  R.  Co.  7  Fed.  R,  381.  (U.   S.   Cir.  Ct.   W.   Dist.   of  Mick 

1873),  6  Chic.  Leg.  News,  loi. 
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Section  292.  Of  Appointments  to  Prevent  the  Lapse  of  a  Grant 
of  Land —  In  a  case  in  which  a  railroad  company  had  been  granted 
a  large  quantity  of  valuable  land  upon  condition  that  its  road  should 
be  completed  within  a  certain  time,  and  the  bondholders,  who  were 
secured  upon  the  property  of  the  company  of  which  the  land  so 
granted  formed  the  principal  part  of  the  security,  made  application 
for  the  appointment  of  a  receiver,  showing  that  there  was  great 
danger  of  the  grant  being  lost  by  reason  of  the  road  not  being 
completed  within  the  specified  time,  the  court  granted  the  applica- 
tion and  authorized  the  receiver  to  borrow  sufficient  money  upon 
his  obligations  issued  as  a  lien  upon  the  road,  in  order  to  complete 
the  line  within  the  time  named  in  the  grant  and  thus  preserve  the 
security."* 

Section  293.  Preferences  Among  Mortgagees  Having  Equal 
Rights  Are  not  Permitted —  When  a  railroad  executes  mortgages 
upon  its  property  which  are  of  equal  rank  and  not  entitled  to  pref- 
erence or  priority,  the  courts  will  not  allow  a  preference  in  favor  of 
one  of  such  mortgagees  over  the  other.  So  when,  under  one  mcrt- 
gage,  an  accounting  was  asked  for  and  a  receiver  appointed,  the 
court  refused  to  permit  another  mortgagee  who  had  obtained  a 
judgment  to  issue  an  execution  against  the  property  of  the  com- 
pany unless  he  should  do  so  as  trustee  for  all  the  other  mortgfage 
creditors  of  the  company  as  well  as  for  himself ;  and.  pursuing  the 
same  principle,  the  court  directed  an  inquiry  whether  it  was  in  the 
interest  of  such  mortgage  creditors  that  steps  should  be  taken  to 
make  the  judgment  available  to  them,"*  So,  also,  when  an  act  of 
parliament  provided  that  there  should  be  no  preference  among  the 
mortgagees  of  the  tolls  of  a  turnpike,  and  one  of  the  mortgagees 
took  possession  of  the  turnpike  and  applied  all  of  the  ti^ls  in  pay- 
ment of  his  own  claim,  thus  violating  the  statute,  the  court,  upon 
the  application  of  the  other  mortgagee,  granted  an  injuncticm  and 
appointed  a  receiver  of  the  tolls  in  the  interest  of  all  the  parties  in 
interest." 

Section  294.  Of  a  Receiver  of  a  Road  Chartered  by  and  Ruoning 
Through  Different  States  —  Consolidated  Roads. —  Where,  for  the 
purpose  of  securing  the  payment  of  an  annuity  due  to  a  state  from 


»  Kennedy  v.  St.  Paul  &  Pacific  R. 
R.  Co.  3  Dill.  44S.  The  report  con- 
tains the  order  made  in  the  cue.  See 
also  5  Dili  sig. 


••Bowen  v.  Brecon  Ry.  Co.  (Ejt 
parte  Howell)  L.  R.  3  Eq.  541. 

"Dumvillc  V.  Ashbrooke,  3  Run 
Ch.  99  n.  (c). 
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a  railroad  company  which  was  chartered  by  that  state  and  another, 
the  company  mortgaged  its  entire  line,  which  lay  in  both  of  the 
states,  the  mortjg^age  being  a  second  incimibrance,  it  was  held, 
upon  proof  that  the  earnings  and  revenues  of  the  road  were  being 
iised  to  pay  junior  liens  instead  of  being  applied  in  liquidation  of 
the  mortgage  to  the  state,  that  the  case  was  a  proper  one  for  the 
appointment  of  a  receiver ;  and  the  court  did  not  hesitate  in  its  ac- 
tion because  its  authority  did  not  extend  over  the  whole  road,  but 
exercised  it  to  the  extent  of  its  territorial  jurisdiction,  treating  and 
dealing  with  such  portion  of  the  mortgaged  property  and  fran- 
chises as  were  situated  within  the  state  where  the  suit  was  brought, 
as  if  the  corporation  were  one  created  by  the  state  alone.^ 

But  where  adjoining  states  chartered  roads  within  their  respec- 
tive limits,  which  connected  and  became  practically  one  line,  and 
afterward,  by  authority  of  both  states,  they  were  consolidated  and 
became  one  corporation,  and  as  such  mortgaged  the  line  throughout 
its  entire  length,  it  was  held  by  a  federal  court  that  a  receiver  could 
be  appointed  to  take  charge  of  the  whole  property  so  mortgaged, 
and  that  such  relief  could  be  given  in  an  action  by  the  bondholders 
wherein  they  sought  to  enforce  the  trust  and  to  foreclose  the  mort^ 
gage,  it  being  shown  that  the  trustees  had  refused  to  take  posses- 
sion of  and  to  operate  the  road,  as  authorized  by  the  terms  of  the 
mortgage,  and  that,  too,  although  requested  to  exercise  their  power 
in  this  respect  by  the  bondholders.** 

Section  295.  Proceedings  at  Law  by  Bondholders  Are  not  Neces- 
sary Before  a  Receiver  Will  be  Appointed. —  When  bonds  are  an 
equitable  charge  upon  tolls  of  a  railroad,  and  the  holders  cannot  en* 
force  their  demand  by  a  proceeding  at  law  on  account  of  the  great 
inconvenience  involved,  a  receiver  may  be  appointed  over  the  tolls 
and  the  business  of  the  road.  In  such  case  the  bondholders  will  not 
be  required  first  to  recover  a  judgment  at  law  and  issue  execution, 
if  the  right  to  be  paid  out  of  the  tolls  is  conferred  by  the  bonds 
themselves;  and  if  a  receiver  is  already  in  possession  the  payment 
of  the  claims  of  such  bondholders  will  be  extended  to  him.*^  But 
where  »  receiver  is  in  possession  of  a  railway  upon  the  application 
of  a  judgment  creditor,  whose  judgment  is  a  lien  upon  the  estate  or 
interest  which  the  railway  corporation  has  in  lands,  the  judgment 


^  State  of   Maryland   v.    Northern  Graham  v.   Boston,  Hartford  &  Erie 

Cent.  R.  R.  Co.  18  Md.  193.  R.  R.    Co.  118  U.  S.  161. 

■•Wilmer  v.    Atlanta  &   Richmond  *>  Imperial  Mercantile  Credit  Asso. 

Air  Line  R.  R.  Co.  2  Woods,  409.    Cf,  v.  Ncwry,  etc.,  Ry.  Co.  Ir.  R.  2  £q.  i. 
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creditor  has  no  prior  right  to  moneys  which  come  into  the  hands  of 
the  receiver,  if  there  be  interest  due  from  the  company  upon  mort- 
gages which  are  of  older  date  than  the  judgment.** 

When  an  act  of  parliament  authorized  the  trustees  of  a  turnpike 
company  to  mortgage  its  tolls,  a  receiver  was  appointed  on  the 
application  of  the  mortgagee,  notwithstanding  there  were  other 
mortgages  upon  the  property,  and  such  receiver  was  not  required  to 
proceed  at  law  to  obtain  possession  under  the  mortgage.** 

Section  296.  English  Rulings  as  to  the  Appointment  of  Re- 
ceivers in  Railway  Cases. —  Where  a  common  carrier,  incorpo- 
rated by  an  act  of  the  Parliament  of  England,  was  authorized  to 
raise  money  upon  the  security  of  its  tolls,  and  exercised  the  power 
granted  to  it  for  the  purpose  of  carrying  on  its  undertaking,  the 
court  of  chancery  held  that  a  receiver  might  be  appointed  in  aid  of 
the  mortgagee  in  an  action  founded  upon  the  failure  to  pay  the 
principal  debt  when  it  matured.**  The  same  court  has  also  held 
that  all  appropriate  and  necessary  remedies  to  secure  payment  are 
necessarily  incident  to  the  power  of  mortgaging  tolls  and  rents  of 
corporations,  so  that,  although  the  act  of  parliament  which  grants 
the  power,  does  not  in  express  terms  confer  the  right  to  have  a 
receiver  appointed  in  the  particular  case,  that  right  will  be  inferred 
as  being  of  necessity  incident  to  the  power  to  mortgage.**  That 
the  court  cannot  prescribe  everything  that  is  necessary  to  be  done 
for  the  proper  management  of  the  corporate  affairs  constitutes  no 
valid  objection  to  the  appointment  of  a  receiver  for  the  tolls  and 
other  property  of  a  railway.** 

Section  297.  Officers  in  Charge  Under  an  Order  of  Court  Held 
to  be  Receivers  —  Innocent  Purchasers  from  Them  WiU  be  Pro- 
tected.—  Where,  in  an  action  to  foreclose  a  mortgage,  the  presi- 
dent and  directors  of  a  railroad  company  were  ordered  to  continue 


•1  Holland  v.  Cork,  etc,  Ry.  Co.  Ir. 
R.  2  £q.  417. 
•^Crcwe  V.  Edleston,  i  DeG.  &  J. 

93. 

®  Hopkins  v.  Worcester,  etc.,  Pro- 
prietors, L.  R.  6  £q.  437.  In  this  case 
the  receiver  appointed  was  ordered, 
after  paying  the  costs  of  the  proceed- 
ing, to  keep  down  the  interest  on  the 
mortgages  and  pay  the  balance  into 
court 


••Dc  Winton  v.  Mayor  of  Brecon, 
26  Beav.  533,  28  Beav.  200. 

«Fripp  V.  Chard  Ry.  Co.  11  Hire. 
241,  22  L.  J.  (N.  S.)  Ch.  1084,  17 
Jur.  887.  In  this  case  it  was  also 
held  that  the  relief  may  be  allowed  in 
such  a  case,  even  though,  by  the  act  of 
incorporation,  special  provision  is 
made  for  the  appointment  of  i  re- 
ceiver on  application  to  justices  of  th« 
peace,    the    act    providing    that   this 
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in  the  possession  and  management  of  its  property  of  all  kinds, 
under  the  order  of  and  subject  to  the  court,  and  such  officers  were 
in  like  manner  to  conduct  and  carry  on  the  business  of  the  com- 
pany, and  to  make  report  to  the  court,  when  required,  of  the 
condition  of  the  property  of  the  company  and  of  its  earnings  and 
expenditures,  to  the  end  that  such  orders  might  be  moved  for  as 
were  necessary  for  the  protection  of  the  property  of  the  company, 
and  the  interests  of  all  parties  concerned,  it  was  held  that  this 
order  constituted  the  president  and  directors,  and  their  successors 
receivers  of  the  court,  and  that  they  continued  the  management  of 
the  road  as  officers  of  the  court  and  not  of  the  company.*"  In  the 
same  case  it  was  afterward  held  that  one  who  purchased  from  the 
president  and  directors,  on  new  and  ample  consideration,  certain 
bonds  which  were  a  part  of  the  assets  of  the  railroad  company, 
without  knowledge  or  notice  of  the  official  character  of  such  officers 
as  receivers,  or  of  the  trust  imposed  upon  them,  was  not  liable  to 
the  creditors  of  the  corporation  for  the  value  of  the  bonds.*' 

III. 

Generally  of  Receivers  of  Railways  —  Of  Their  Rights, 

Duties  and  Liabilities. 

Section  298.  The  Functions  of  Railway  Receivers  Are  the  Same 
as  in  Other  Cases,  Except  as  Fixed  by  the  Order  of  the  Appoint- 
ment—  Having  already  treated  of  the  rights,  powers,  duties  and 
liabilities  of  receivers  in  general,  there  remains  for  notice  here  only 
such  functions  as  apply  specially  to  receivers  in  possession  of  rail- 
ways. As  in  other  cases  they  are  to  be  guided  by  the  terms  of 
the  orders  by  which  they  are  appointed,  which  may  vary  somewhat 
in  particular  cases,  but  which  usually  contemplate  the  operation 
and  management  of  the  road  for  the  benefit  of  its  creditors.  In 
this  respect  the  orders  of  appointment  in  railway  cases  differ  most 
widely  from  those  granted  in  other  cases.  The  power  and  duty 
to  manage  and  operate  involves  the  necessity  of  contracting  and 
paying  current  expenses,  of  assuming  the  responsibilities  of  com- 
men  carriers  for  hire,  as  they  relate  both  to  passengers  and  freight, 
and  of  other  liabilities  which  attach  themselves  to  railroads  as 

Special  remedy  shall  be  without  pre-  not  joined  as  defendants  other  mort- 

judice  to  any  remedies,  either  at  law  gagees  secured  by  the  same  mortgage, 
or  in   equity,    which    the    mortgagee  ^In  re  Fifty- four  First   Mortgage 

may  have;  and  that  it  constitutes  no  Bonds,  15  S.  C.  504;  Ex  parte  Brown, 

sufficient  objection  to  granting  the  re-  15  S.  C  518. 
lief  sought   that   the   mortgagee   has         ^  Ex  parte  Williams,  18  S.  C.  2gg, 
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they  are  ordinarily  managed  by  the  corporations  which  own  them. 
So  it  has  been  repeatedly  held  that  in  the  operation  and  manage- 
ment of  railroads  by  receivers  in  chancery  they  sustain  to  persons 
dealing  with  them  the  character  of  common  carriers;  and  though 
they  may  at  all  times  invoke  the  aid  of  the  court  of  chancery  in 
any  matter  affecting  their  duty  or  liability  under  the  receivership, 
yet,  waiving  this,  they  are  amenable  in  the  common-law  courts  to 
actions  for  negligence  as  carriers,^  but  in  their  official  capacity. 

Section  299.  Of  the  Parties  to  the  Proceeding  —  Bondholders 
and  Stockholders. —  The  trustee  named  in  the  mortgage  is  the 
representative  of  all  the  bondholders.®'  There  is  no  necessity  for 
the  proceedings  to  be  protracted  by  giving  leave  to  individual  bond- 
holders or  stockholders  to  file  answers  or  cross-bills.  We  accept 
and  adopt  the  views  of  Judge  Caldwell,  circuit  judge,  eighth  federal 
judicial  circuit,  upon  this  topic,  expressed  in  an  address  to  the 
Greenleaf  Law  Club,  St.  Louis,  February  20,  1896.^®  He  said: 
"  The  suit  is  sometimes  protracted  by  the  courts  admitting  into  the 
suit  as  defendants  individual  bondholders  with  leave  to  file  answers 
and  cross-bills.  The  trustee  in  the  mortgage  is  the  representative 
of  all  the  bondholders.^^  The  cases  must  be  very  rare  indeed  where 
the  trustee  is  not  capable  of  representing  all  the  bondholders,  or 
where  any  one  or  more  of  the  bondholders  has  any  special  rights  or 
equities  to  be  protected  different  from  those  of  the  other  bond- 
holders. In  most  cases  where  individual  bondholders  seek  to  be 
made  parties  they  do  so,  not  for  the  purpose  of  asserting  or  main- 
taining any  right  which  their  trustee  would  not  or  could  not  assert 
and  maintain  for  them,  but  for  the  purpose  of  gaining  some  ad- 
vantage over  the  majority  of  their  fellow  bondholders  represented 
by  the  trustee.  A  single  bondholder  admitted  as  a  party  to  the 
suit  may  file  all  manner  of  pleadings  and  make  all  manner  of 
captious  objections,  and  has  the  right  to  insist  upon  being  heard  on 
every  motion  and  at  every  step  in  the  case.  If  fifty  different  bond- 
holders are  admitted,  then  the  fifty  have  all  these  rights  and  also 
the  right  to  appeal.  It  is  in  vain  that  the  great  majority  of  bond- 
holders agree  upon  a  scheme  of  reorganization  which  places  every 
bondholder  on  an  exact  equality.    From  their  vantage  ground  as 

parties  to  the  suit,  the  individual  bondholders  reject  any  and  every 

— ^^ 

^  Newell  V.  Smith,  49  Vt.  255,  264.         ^  Published  in  30  Am.  Law  Rev. 

^Farmers'   Loan   &   Trust   Co.    v.      161. 
Kansas  City,  Wyandotte  &  Northwest-         '^  Farmers'    Loan   &   Trust   Co.  v. 
em  R.  R.  Co.  53  Fed.  R.  182.  Kansas  City,  Wyandotte  &  Northwest- 

ern R.  R.  Co.  53  Fed.  R.  182. 
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scheme  of  reorganization  which  does  not  give  them  greater  rights 
and  privileges  than  are  enjoyed  by  their  fellow  bondholders,  and  by 
threats  of  protracting  the  litigation,  and  of  resisting  a  decree  of 
foreclosure,  and  of  appealing  from  the  decree,  they  compel  their 
fellow  bondholders  to  give  them  that  to  which  they  are  neither 
legally  nor  equitably  entitled.  The  sound  rule  is  not  to  admit  indi- 
vidual bondholders  to  become  parties.  Even  where  the  trustee  is 
impeached  or  disqualified,  the  individual  bondholder  should  not  be 
admitted  as  a  party,  but  the  court  should  appoint  or  cause  to  be 
appointed  or  elected  in  the  mode  provided  in  the  trust  deed,  a 
capable  and  impartial  trustee  in  the  place  of  the  trustee  impeached 
or  disqualified.  In  thirty  years'  experience  on  the  bench  I  have  had 
a  good  deal  to  do  with  railroad  foreclosure  suits,  and  I  have  never 
in  a  single  instance  admitted  an  individual  bondholder  to  become  a 
party  to  the  suit ;  and  I  am  confident  no  bondholder  ever  lost  any 
right  to  which  he  was  legally  and  equitably  entitled  by  having  his 
application  to  be  made  a  party  denied.  The  contrary  practice  is 
vicious  and  will  have  to  be  abandoned  if  railroad  foreclosure  suits 
are  to  be  conducted  in  an  orderly  manner  and  with  a  due  regard  to 
the  rights  of  all  parties  in  interest,  and  are  to  be  brought  to  an  end 
within  any  reasonable  time.  What  is  here  said  about  individual 
bondholders  making  themselves  parties  to  the  foreclosure  suit  ap- 
plies as  well  to  individual  stockholders  of  the  railroad  company. 
Neither  should  be  permitted  to  intervene  in  the  foreclosure  suit 
except  under  circumstances  and  conditions  that  rarely,  if  ever, 
occur.  If  they  have  any  real  grievance,  they  should  seek  redress  by 
an  independent  suit.  The  doctrine  of  lis  pendens  will  sufficiently 
protect  their  rights."" 

Section  300.  Representative  Capacity  of  Receivers  of  Railroads. 
— ^A  receiver  appointed  for  a  railroad  company  on  the  petition  of  a 
stockholder,  which  makes  no  mortgagee  a  i?arty,  and  which  alleges 
insolvency  and  prays  only  that  the  system  may  be  protected  from 
its  creditors  and  held  intact,  will,  in  the  absence  of  formal  objec- 
tion, be  presumed  to  represent  the  common  interests.  And,  until 
the  mortgage  bondholders  intervene,  such  receiver  stands  practi- 
cally for  the  corporation  itself,  with  all  its  rights  and  powers,  sub- 
ject to  such  limitations  and  directions  as  the  court  may  give.'''    A 

w  Fanners'   Loan  &  Trust   Co.   v.  ''^Ncw  England  R.  R.  Co.  v.  Car- 

Kansas  City,  Wyandotte  &  Northwest-      negie  Steel  Co.  75  Fed.  R.  54,  21  C.  C. 
em  R.  R.  Co.  53  Fed.  R.  182 ;  Central      A.  319. 
Tnist  Co.  V.  Marietta  &  N.  G.  R.  R. 
Co.  48  Fed.  R.  14. 
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receiver  of  a  railroad  appointed  in  a  foreclosure  proceeding  and 
clothed  with  authority  to  operate  it,  is  not  the  representative  of 
the  plaintiff  the  same  as  would  be  a  sheriff  who  levies  on  property 
under  a  writ,  and  the  operating  expenses  incurred  by  the  receiver 
are  not  costs  or  fees  which  are  collectible  from  the  plaintiff.^*  A 
receiver  who  is  appointed  to  preserve  the  property  and  operate  the 
railroad  does  not  stand  in  the  place  of  the  corporation,  is  neither 
the  representative  of  the  corporation  nor  of  its  creditors  or  stock- 
holders, but  is  the  officer  and  representative  of  the  court,  the  hands 
of  the  court  in  which  it  holds  the  property  while  it  operates  the 
road  for  the  benefit  of  those  ultimately  entitled  to  it  and  the 


7ft 


income. 

Section  301.  Generally  of  the  Rights,  Powers  and  Duties  of 
Receivers  in  Operating  Railways —  A  receiver  is  the  officer  of  the 
court  appointing  him,  and  in  such  capacity  represents  all  parties 
interested  in  the  property.  But  he  is  not  the  representative  of  any 
of  the  parties  in  the  sense  that  they  are  responsible  for  his  acts,^*^ 
unless  the  appointment  is  secured  by  collusion."  His  instructions 
are  always  general  in  their  character.  He  is  expected  to  look  after 
the  details  of  the  business,  and  to  apply  to  the  court  from  time  to 
time  when  special  instructions  seem  necessary.  The  very  nature 
of  his  relations  to  the  court,  and  his  duties  to  the  creditors,  entitle 
him  to  the  largest  degree  of  discretion  possible  in  the  discharge  of 
his  duties.*^®  The  receiver  is  the  mere  officer  or  instrument  of  the 
court  in  the  preservation  and  operation  of  the  property,  and  any 
acts  of  his  not  within  the  scope  of  the  authority  conferred  by  the 
order  appointing  him,  and  not  otherwise  authorized  by  the  court, 
do  not  bind  the  court.™ 

Concerning  the  right  of  a  railway  receiver  to  deny  bondholders. 


^*  Farmers*  Loan  &  Trust  Co.  v. 
Oregon  Pacific  R.  R.  Co.  31  Orcg.  237, 
48  Pac  R.  706,  38  L.  R.  A.  424.  In 
this  case  it  was  said  that  the  receiver 
"  Is  the  general  and  executive  officer 
of  the  court,  which  ♦  ♦  ♦  lays  its 
judicial  hand  upon  the  property  ♦  *  * 
and  operates  it  for  the  use  and  benefit, 
not  of  either  of  the  parties  to  the  liti- 
gation, but  for  the  public  and  whom- 
soever in  the  end  it  may  concern." 

WNew  York  Security  &  Trust  Co. 
V.  Louisville,  Evansville  &  St.  L.  Con. 
R.  R.  Co.  102  Fed.  R.  382. 


7*  Dow  V.  Memphis  &  Little  Rock 
R.  R.  Co.  20  Fed.  R.  260;  Ames  v. 
Union  Pacific  Ry.  Co.  60  Fed.  R.  966. 

^San  Antonio  &  Aransas  Pass. 
Ry.  Co.  V.  Adams,  11  Tex.  Civ.  App. 
198,  32  S.  W.  R.  733. 

^®  Continental  Trust  Co.  v.  Toledo^ 
St  Louis  &  Kansas  City  R.  R.  Co.  59 
Fed.  R.  514. 

''^  Farmers'  Loan  &  Trust  Co.  v. 
Chicago  &  Alton  Ry.  Co.  42  Fed. 
R.  6. 
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Stockholders  or  creditors  an  inspection  of  his  books,  this  has  been 
said :  "  The  receiver  is  an  officer  of  the  court,  and  the  books,  con- 
tracts and  accounts  relating  to  his  connection  with  the  road  are  in 
custodia  legis,  in  the  custody  of  the  law,  and,  therefore,  in  the  court 
to  all  intents  and  purposes.  *  *  *  What  he  does  should  be 
done  openly,  unless  the  interests  of  the  estate  with  which  he  is 
invested  demand  privacy;  a  circumstance  which  must  rarely  occur." 
Bondholders,  stockholders  and  creditors  "  are  entitled  to  an  inspec- 
tion of  his  books,  papers  and  accounts  relating  to  his  receivership, 
and  it  should  be  allowed  on  all  reasonable  applications  made  for  the 
purpose.  This  privilege  arises  from  his  position  as  an  officer  of  the 
court  and  the  necessary  publicity  of  all  legal  records.  He  should, 
however,  neither  be  harassed  nor  burdened  by  such  applications, 
and  when  oppressed  by  either  of  these  incidents  would  doubtless 
be  justified  in  seeking  protection  by  refusing  to  grant  the  unreason- 
able importunity,  and  leave  the  applicant  to  his  relief  by  petition. 
He  should  not  be  subjected  at  any  time  to  purely  inquisitive  or 
fishing  expeditions,  either  in  single  file  or  by  multitude  of  bond- 
holders or  stockholders,  or  creditors  congregated."®^ 

Concerning  the  power  of  railway  receivers  the  supreme  court  of 
California  has  said :  "  The  receiver,  with  permission  of  the  court, 
can  do  anything  the  corporation  might  have  done  to  make  the  most 
out  of  the  assets  in  his  hands;  it  has  been  held  that  in  a  proper 
case  he  may  settle  disputed  claims,  and  compromise  with  debtors  of 
the  corporation;  he  may  lease  other  lines  of  railway  and  operate 
them;  he  may  compel  the  construction  of  unfinished  lines  of  rail- 
road, and  negotiate  loans  for  the  payment  of  the  cost  thereof;  he 
may  enter  into  contracts  by  the  terms  of  which  the  owners  of  other 
roads  may  use  the  road  under  his  control  at  given  rates;  and  he 
may  charge  the  rates  agreed  upon  prior  to  his  appointment  between 
the  company  he  represents  and  another  railroad."®* 

Receivers  appointed  under  statutory  provisions  have  no  power  to 
lease  the  road,  if  it  is  not  g^ven  by  the  statute,  as  where  the  statute 
restricts  the  receiver's  powers  to  collecting  and  receiving  the  rents, 
profits  and  dividends  of  the  road.®^  In  receivership  proceedings 
under  statutory  provisions  the  power  of  the  court  and  receiver  can- 
not be  extended  beyond  those  expressly  or  impliedly  conferred  by 

*  Fowler's  Petition,  9  Abb.   N.  C.  *2  State  of  Tennessee  v.   McMinn- 

a68.  ville  &  Manchester  R.  R.  Co.  6  Lea. 

w  Pacific  Ry.  Co.  v.  Wade,  91  Cal.  369.     As  to  the  powers  of  statutory 

449>  27  Pac.  R.  768,  75  Am.  St  R.  receivers  see  section  2J5. 
aoi,  43  L  R.  A.  754. 


388  RECEIVERS  OF  RAILROADS.  [CHAP.    XUI. 

the  legislature.®'  Express  power  to  sell  the  railroad  property  and 
distribute  the  proceeds  among  the  creditors  was  held  to  impliedly 
authorize  the  management  and  preservation  of  the  road  so  as  to 
realize  the  greatest  possible  amount  for  it.®*  A  receiver  of  an  in- 
solvent railroad  has  no  power  incident  to  his  general  authority  as 
receiver  to  create  a  lien  on  the  property  of  the  railroad  company 
for  the  purchase  of  rolling  stock.®*  But  a  receiver  may,  without 
the  previous  order  of  the  court,  incur  expenses  necessary  for  the 
preservation  of  the  property,  which  will  be  a  valid  charge  against 
the  funds  in  his  possession.®*  A  receiver  of  a  railway  company  has 
no  right  to  grant  to  another  railway  company  the  privilege  of  cross- 
ing the  insolvent  company's  tracks,  especially  at  a  different  g^ade. 
The  receiver  should  apply  for  leave  to  agree  upon  a  crossing,  or 
for  an  application  by  the  railroad  desiring  to  cross  for  the  deter- 
mination of  the  question  through  commissioners.®^  An  arrange- 
ment between  a  receiver  and  a  railroad  company  for  the  transporta- 
tion of  freight  and  passengers  of  the  latter  over  the  receiver's  road 
may  be  terminated  at  any  time  by  the  receiver,  when  there  is  no 
provision  as  to  a  specified  time.®® 

Where  a  receiver  was  appointed  by  a  governor  under  statute,  it 
was  said  he  had  no  authority  to  lease  the  railroad  property  so  as  to 
vest  in  the  lessee  an  interest  that  could  not  be  divested  by  subse- 
quent legislation.®*  It  has  been  said  that  "  it  is  the  duty  of  the 
receivers  to  adhere  to  and  comply  with  charters  and  grants  to  the 
company  by  which  its  franchises  and  privileges  were  obtained."*^ 
The  receivers  of  the  Texas  &  Pacific  Railroad  Company  were 
ordered  to  withdraw  from  all  connection  with  the  Texas  Traffic 
Association,  unless  they  were  able  to  report  that,  under  the  rules 
of  said  association,  they  would  not  be  required  to  discriminate  in 
any  matter  for  or  against  any  connecting  or  intersecting  line  of 
railway,  or  for  or  against  any  shipper  or  the  public.*^ 

Where  the  common  council  of  Brooklyn  offered  to  extend  and 
grant  new  rights  to  the  receivers  of  the  Brookl)m  Elevated  Railway 
Company  it  was  held  that  the  receivers  could  not  accept  the  offer, 

MVandcrbilt   v.    Central    R.    R.   of  v.  Ohio  &  Northwestern  R.  R.  Co.  41 

New  Jersey,  43  N.  J.  Eq.  669.  Fed.  R.  378. 

**Id.  *^  McMinnville    &     Manchester    R. 

*  Villas  V.  Page,  106  N.  Y.  439.  R.  Co.  v.  Huggins,  3  Baxt  177. 

«•  Id.  w>  Missouri  Pacific  Ry.  Co.  v.  Texas 

OTHowlett     V.     New    York,    West  &  Pacific  R.  R.  Co.  28  Am.  &  Eng. 

Shore  &  Buffalo  R.  R.  Co.   14  Abb.  R.  R.  Cas.  I. 

N.  C.  328.  w  Id. 

^Investment    Co.    of    Philadelphia 
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it  being  said  that  receivers  pendente  lite,  such  as  they  were,  have  no 
powers  which  have  not  been  conferred  upon  them  by  the  order 
appointing  them.^    What  expense  a  receiver  may  properly  incur 
becomes  a  question  sometimes  of  great  doubt  and  difficulty.    The 
fundamental  idea  is  that  he  must  preserve  the  property  and  hold  the 
same  to  be  disposed  of  under  the  orders  of  the  court.    A  receiver 
of  a  railroad  company  may  operate  it  and  pay  the  expenses  incident 
thereto ;  may  provide  additional  accommodations  and  rolling  stock ; 
may  issue  certificates  of  indebtedness  for  rolling  stock  and  the 
court  may  authorize  him  to  borrow  money  to  complete  an  incon- 
siderable portion  of  the  road.    He  will  be  empowered  to  extend  the 
line  of  the  road  only  where,  by  reason  of  some  peculiar  exigency,  / 
it  is  necessary   in  order  to  protect  the  rights  of  the  parties  in  inter- , 
est.     "  If  a  court  make  an  order  for  an  extension,  ^yith  all  the ; 
parties  in  interest  before  it,  such  order  probably  should  be  regarded 
as  valid  until  reversed  upon  appeal.    We  are  inclined  to  think  that 
the  subject-matter  would  not  be  beyond  the  jurisdiction  of  the  court, 
so  that  its  action  could  be  treated  as  void  in  a  collateral  proceed- 1 
ing.  *" 

"A  receiver  is  not  authorized,  without  previous  direction  of  the 
court,  to  incur  any  expense  on  account  of  the  property  in  his  hands 
beyond  what  is  absolutely  essential  to  its  preservation  and  use,  as 
contemplated  by  his  appointment.*'**  The  receivers  of  one  railroad 
company  cannot,  it  has  been  said,  file  a  petition  in  the  suit  in  which 
they  were  appointed  against  another  railway  company  seeking  to 
prevent  unjust  discrimination  in  freight  rates.  It  was  held  that  the 
court  could  control  the  administration  of  the  railroad  in  the  hands 
of  its  receivers  and  restrain,  by  injunction,  any  act  of  any  person  or 
corporation,  whether  a  party  to  the  suit  or  not,  which  would  inter- 
fere with  the  possession  or  control  by  the  receivers  of  any  of  the 
property  of  the  road;  but  the  petition  of  the  receivers  was  of  a 
different  character,  and  did  not  charge  active  or  constructive  inter- 
ference with  the  property;  that  the  discriminating  company  could 
not  be  made  a  party  to  the  proceeding,  but  must  be  proceeded 
against  in  an  independent  action.* 

An  order  of  court  is  not  necessary  to  authorize  the  receivers  to 
make  contracts  for  freight  rates;  and  they  may  contract  to  carry 


•*  Negus   V.    City   of   Brooklyn,    62  Ry.    Co.    v.    Wentworth    (Tex.    Civ. 

How.  Pr.  291,  10  Abb.  N.  C.  180.  App.),  27  S.  W.  R.  680. ' 

•■  Snow  V.  Winslow,  54  Iowa,  200.  ^  Woods  v.  New  York  &  New  Eng- 

••Cowdery  v.  Railway  Co.  93  U.  S.  land  R.  R.  Co.  61  Fed.  R.  236. 

352;  International  &  Great  Northern 
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freight  at  a  specified  rate  from  a  point  beyond  the  terminus  of  the 
road  to  a  station  on  the  road.^  A  receiver  appointed  of  one  railroad 
has  no  power  and  cannot  be  authorized  by  the  court  to  take  posses- 
sion of  the  road  of  another  company  which  is  not  a  party  to  the 
proceeding.®^  It  has  been  said  not  to  be  improper  for  a  receiver  to 
advise,  aid  and  encourage  reorganization  schemes  which  offer  the 
prospect  of  securing  the  just  measure  of  protection  to  the  various 
interests  connected  with  or  concerned  in  the  property  and  assets  in 
the  custody  of  the  court;  but  he  should  not  in  his  dealings  with 
the  property  or  any  schemes  of  reorganization  represent  and  pro- 
mote one  interest  at  the  expense  or  to  the  prejudice  of  another  en- 
titled to  the  consideration  and  protection  of  the  court  and  its 
officers."  The  court  instructed  the  receiver  that  he  might  with 
propriety  and  in  the  line  of  his  duty  endeavor  to  bring  together  the 
various  conflicting  interests  upon  some  equitable  basis  or  plan  that 
would  protect  the  property  and  assets  of  the  insolvent  railroad  com- 
pany. 

It  is  a  justification  of  a  receiver's  acts  that  they  are  the  continua- 
tion of  the  same  methods  practiced  by  the  company.*  It  is  im- 
proper, it  has  been  said,  for  a  receiver  to  procure  supplies  from  or 
enter  into  contracts  with  a  corporation  composed  of  the  officers  of 
the  insolvent  railway  company.^  He  has  no  power  to  proceed  to 
condemn  property.^  "  Where  the  authority  conferred  on  a  receiver 
in  operating  a  road  is  not  shown,  it  will  be  presumed  he  was  em- 
powered to  manage  and  operate  the  road  under  the  duties  and 
responsibilities  of  a  common  carrier  for  hire,  and  casts  on  him, 
officially,  the  same  duties  and  obligations  that  were  on  the  ccwi- 
pany.  *  *  *  But  his  authority,  duty  or  liability  will  not  be 
presumed  to  extend  beyond  the  road  so  as  to  authorize  him  to  make 
contracts  for  carrying  freight  over  other  roads  of  which  he  has  no 
control,  and  thus  make  property  placed  in  his  hands  for  preser\'a- 
tion  liable  for  the  failure  of  other  companies  to  perform  his  con- 


••  Kansas  Pacific  Ry.  Co.  v.  Bayles, 
19  Colo.  348,  35  Pac.  R.  744.  But  the 
power  of  a  receiver  to  contract  to 
carry  freight  beyond  the  terminus  of 
his  line  of  railway  has  been  denied. 
International  &  Great  Northern  Ry. 
Co.  V.  Wcntworth,  8  Tex.  Civ.  App. 
5,  27  S.  W.  R.  680. 

^  Hook  V.  Bosworth,  64  Fed.  R.  443, 
12  C.  C.  A.  208. 


»8  Clark  V.  Central  R.  R.  &  Bank- 
ing Co.  66  Fed.  R.  16. 

»Id. 

lid. 

2  Minneapolis  &  St  Louis  R.  R. 
Co.  V.  Minneapolis  &  Western  Ry.  Co. 
61  Minn.  502,  63  N.  W.  R.  1035.  Id 
this  case  the  power  of,  the  court  to 
authorize  the  receiver  to  condemn 
property  was  denied  by  one  of  the 
judges. 
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tracts.  *  *  *  It  cannot  be  assumed,  in  the  absence  of  proof  of 
the  powers  granted  by  the  court,  that  it  conferred  upon  a  receiver 
powers  in  excess- of  those  prescribed  by  statute  and  such  as  are  in- 
cidental to  them."^ 

When  an  insolvent  railway  company  was  authorized  by  its  char- 
ter to  construct  a  certain  line  of  railroad,  it  was  held  that  the 
receiver  of  the  company  succeeded  to  the  same  right,  and  that  he 
could  not  be  enjoined  from  completing  the  road.*  The  power  of 
receivers  of  a  railway,  with  the  sanction  of  the  court,  to  pledge 
assets  of  the  company  to  secure  loans  necessary  to  its  operation, 
and  to  incur  liability  for  the  expenses  of  a  refunding  scheme  has 
been  declared.*^  But  it  was  said  that,  if  before  such  expenses  are 
paid,  creditors  holding  liens  on  the  property  are  made  parties,  the 
payment  of  the  expenses  ex  parte  would  not  be  allowed. 

The  opinion  of  the  supreme  court  of  the  United  States  in  the  case 
of  Chicago  Deposit  Vault  Company  v.  McNulta,®  upon  the  power 
of  railway  receivers  to  make  contracts,  is  of  special  interest.  The 
receiver  of  the  Illinois  division  of  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company,  Judge  Cooley,  leased  from  the  plaintiff  rooms  in 
the  Rialto  Building  at  Chicago  for  four  years,  at  an  annual  rental 
of  $10,500.  The  order  of  appointment  was  in  part  as  follows: 
"And  the  said  receiver  is  hereby  empowered  and  instructed  to 
take  possession  of  all  of  the  said  property  described  in  said  mort- 
gage or  appurtenant  thereto,  and  to  manage,  control,  and  operate 
the  said  railroad  described  in  said  mortgage ;  preserve  and  protect 
all  said  property,  and  collect,  as  far  as  possible,  all  assets,  choses  in 
action,  and  credits  due  to  said  company,  acting  in  all  things  under 
the  orders  of  this  court.  *  *  *  Said  receiver  shall  also  have 
authority,  subject  to  the  supervision  of  the  court,  to  make  such 
repairs  to  said  railway  and  property  as  are  necessary  in  his  judg- 
ment for  carrying  on  the  business  thereof,  and  also  to  make  all 
contracts  that  may  be  necessary  in  carrying  on  the  business  of  said 
railroad,  subject  to  the  supervision  of  this  court"  The  order  pro- 
vided for  the  payment  of  current  expenses,  taxes,  traffic  accounts 
due  other  roads,  rentals  upon  rolling  stock,  and  that  the  surplus  be 
applied  to  bonded  indebtedness.  The  court,  through  Mr.  Justice 
Jackson,  said :     "  While  there  is  some  want  of  harmony  in  the 

'International    &    Great    Northern       See  following  section  as  to  receivers 
Ry.  G).  8  Tex.  Civ.  App.  s,  27  S.  W.      completing  road. 
R.  680.  6  Clark  v.  Central  R.  R.  &  Bank- 

*  Moran  v.  Lydecker,  27  Hun,  582.      ing  Co.  54  Fed.  R.  556. 

« 153  U.  S.  554. 
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authorities  upon  the  question  as  to  how  far  a  receiver  may  make 
and  enter  into  contracts  without  the  previous  approval  or  subse- 
quent ratification  of  the  court,  which  shall  be  binding  upon  the 
trust,  we  are  of  opinion  that  the  order  appointing  the  receiver  in 
this  case  was  not  broad  enough  in  its  terms  to  authorize  him  ta 
enter  into  the  lease  in  question  so  as  to  give  it  validity  without  the 
approval  or  confirmation  of  the  court.  It  is  undoubtedly  true  that  a 
receiver,  without  the  previous  sanction  of  the  court,  manifested  by 
special  orders,  may  incur  ordinary  expenses  or  liability  for  sup- 
plies, material,  or  labor  needed  in  the  daily  administration  of 
railroad  property  committed  to  his  care  as  an  officer  of  the  court; 
but  it  seems  equally  well  settled  that  the  courts  decline  to  sanction 
the  exercise  of  this  discretion  on  the  part  of  receivers  in  respect  to 
large  outlays,  or  contracts  extending  beyond  the  receivership,  and 
intended  to  be  binding  upon  the  trust.  The  receiver  being  an 
officer  of  the  court,  and  acting  under  the  court's  direction  and  in- 
structions, his  powers  are  derived  from  and  defined  by  the  court 
under  which  he  acts.  He  is  not  such  a  general  agent  as  to  have 
any  implied  power,  and  his  authority  to  make  expenditures  and 
incur  liabilities  —  like  the  one  in  question  —  must  be  either  found 
in  the  order  of  his  appointment,  or  be  approved  by  the  court,  before 
they  acquire  validity,  and  have  any  binding  force  upon  the  trust." 

It  was  said  in  this  case  that  the  approval  by  the  court  of  the  re- 
ceiver's expenditures  for  general  offices  was  not  a  confirmation  of 
the  lease  by  the  court.  The  query  was  submitted,  whether  the  doc- 
trine of  estoppel  would  apply  to  the  court.  If  with  full  knowledge 
of  all  the  facts  the  court  approved  the  payment  of.  rent,  there  is 
certainly  no  reason  why  the  court  of  which  the  receiver  was  an 
officer  should  not  have  been  subjected  to  the  doctrine  of  estq>pel. 
Certainly  a  court  can  adopt  or  ratify  a  contract  made  by  its  receiver 
without  authority.  And  when  it  does  so,  the  obligation  is  as  bind- 
ing and  solemn  as  though  between  individuals.  Courts  should 
perform  their  obligations  above  all  things. 

Receivers  of  railways  may  exercise  discretionary  powers  as  to 
details  of  management,  and  their  judgment  in  such  particular  will 
not  be  disturbed  unless  the  act  committed  is  a  manifest  abuse  of 
authority.''  He  is  not  required  to  go  into  court  and  secure  special 
authority  for  making  contracts  for  supplies  or  equijHnent  neces- 
sary in  operating  the  road.®  It  has  been  held  that  where  proceed- 
ings to  condemn  private  property  were  pending  at  the  time  of  the 

^Morley  v.  Circuit  Judge,  117  Mich.  *  South  Carolina  v.   Port  Royal  k 

246,  75  N.  W.  R.  466,  41  L.  R.  A.  817.      Augusta  Ry.  Co.  8p  Fed.  R.  565. 
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appointment  of  a  receiver  for  a  railroad  company  the  court  had 
the  authority  to  clothe  the  receiver  with  power  to  continue  and 
consummate  the  proceedings,  and  to  exercise  the  power  of  eminent 
domain.*  A  receiver  operating  a  railroad  must  have  agents  and 
employees,  and  their  selection  is  a  question  which  rests  in  his  sound 
discretion,  subject  always  to  the  discretion  and  control  of  the  court 
which  appointed  him.*^  He  may  be  authorized  by  the  court  to  make 
any  contract  concerning  the  road  or  its  operation  which  the  corpo- 
ration ha4  power  to  make.^^  Receivers  cannot  obligate  themselves 
as  such  to  pay  a  liability  incurred  by  the  railroad  company  prior  to 
their  appointment.^*  Receivers  authorized  to  operate  a  railroad, 
acting  within  the  scope  of  their  authority,  are  clothed  with  specifi- 
cally the  same  powers  and  are  subject  to  the  same  liabilities  as 
those  applicable  to  the  corporation.  They  may  issue  through  bills 
of  lading  beyond  their  route  and  by  steamship  company.**  The  re- 
ceivers have  power  to  fix  wages  to  be  paid  in  the  management  of 
the  property  under  their  charge,  though  the  court  may  direct  them 
in  this  particular,  but  should  not  do  so  except  in  clear  cases  of 
necessity,  and  then  with  utmost  caution."  In  a  foreclosure  pro- 
ceeding a  receiver  has  only  power  to  take  possession  of  the  property 
specifically  mortgaged.**  He  may  be  empowered,  when  necessary, 
to  lease  other  railway  lines  and  to  operate  them  as  a  part  of  the  road 
already  in  his  hands.*®  Where  a  mortgage  which  is  being  fore- 
closed authorizes  an  expenditure  of  the  income  by  the  trustee  when 
he  should  take  possession,  for  proper  improvements,  the  court  may 
authorize  the  receiver  to  make  similar  expenditures.*^ 

Section  302.  Of  the  Power  to  Complete  an  Unfinished  Line  of 
Railway. —  The  remedy  of  a  receivership  being  primarily  for  the 
conservation  of  property  in  controversy  pendente  lite,  the  courts 
have  shown  great  reluctance  to  engage  in  any  undertaking  affect- 
ing it  which  is  not  clearly  germane  to  that  purpose.    But  it  some- 


*  Morrison  v.  Forman,  177  111.  427, 
53  N.  E.  R.  73. 

^^  South  Carolina  &  G.  R.  R.  Co.  v. 
Carolina,  C  G.  &  C.  Ry.  Co.  93  Fed. 
R-  543.  35  C.  C.  A.  423. 

"Id. 

« Piatt  V.  Philadelphia  &  Reading 
R.  R.  Co.  115  Fed.  R.  842. 

^Fanners'  Loan  &  Trust  Co.  v. 
Northern  Pacific  Ry.  Co.  120  Fed.  R. 
873.  57  C.  C.  A.  533. 


"Guaranty  Title  &  Safe  Deposit 
Co.  V.  Phila.  R.  &  N.  R.  R.  Co.  69 
Conn.  709,  38  Atl.  R.  792,  38  L.  R.  A. 

304. 

15  Noyes  v.  Rich,  52  Me.  115. 

i<*  Gilbert  v.  Washington  City,  Vir- 
ginia, etc.,  R.  R.  Co.  33  Gratt  586. 

i^Veatch  v.  American  Loan  &  Trust 
Co.  79  Fed.  R.  471,  25  C.  C  A.  39. 
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times  happens  that,  in  order  to  secure  the  full  value  of  a  line  of 
railroad  which  is  not  completed,  it  is  not  only  desirable  but  neces- 
sary that  the  work  of  building  should  proceed,  and  the  power  to 
complete  the  construction  of  unfinished  lines  is  conceded.*®  The 
practice  was  succinctly  stated  by  Dillon,  Circuit  J.,  in  Kentucky  v. 
'  St,  Paul  &  Pacific  R,  R.  Co.  :**  "  I  assent  in  the  fullest  manner  to 
the  proposition  that  a  court  of  equity  ought  not  to  enter  upon  the 
work  of  either  operating  or  building  a  railway,  if  this  can  possibly 
be  avoided  without  the  certain  and  great  sacrifice  of  the  rights  and 
securities  of  the  parties  in  interest.  <  *  *  it  is  not  to  be  in- 
ferred that  authority  even  to  complete  the  building  of  an  unfinished 
line  of  railway,  and  to  issue  debentures  for  that  purpose,  is  to  be 
conferred  without  an  overwhelming  and  irresistible  necessity. 
When  such  authority  is  conferred  it  ought  to  be  guarded  with  the 
utmost  care."^ 

Even  in  cases  where  the  necessity  is  so  great  as  to  warrant  such 
unusual  action  the  better  course  is  to  obtain,  if  possible,  the  con- 
sent of  prior  mortgagees,  if  any  there  be.^  The  power  has,  how- 
ever, been  exercised,  without  such  consent  first  obtained,  upon  a 
showing  that  the  success  of  the  road  depended  upon  its  operation 
and  completion  ;^  or  that  a  failure  to  complete  within  a  time  fixed 
by  law  would  cause  the  lapse  of  grants  of  valuable  land.^  As  the 
building  or  completing  of  a  road  necessarily  involves  the  expendi- 
ture of  money,  the  power  to  raise  money  by  loans  secured  upai 
the  property  has  naturally  followed.  This  subject  will  be  sepa- 
rately treated,^  but  it  may  be  said  here  that  its  importance  is  so 
great  that  it  justly  affects  in  a  very  serious  manner  the  decision 
of  the  court  as  to  engaging  in  the  work  of  cc»npleting  unfinished 
lines.  In  South  Carolina  it  has  been  held  that  the  question  of  the 
necessity  for  building  or  finishing  a  road  should  be  referred  to  a 
master  for  investigation  and  determination.^ 

Section  303.  Of  the  Power  to  Enter  into  Contracts  —  the  Re- 
ceiver's Discretion  in  Certain  Classes  of  Contracts. —  It  may  be 

considered  a  general  rule  that  a  receiver  of  a  railway  has  no  power 

18  Pacific  Ry.  Co.  v.  Wade,  91  Cal.  Chicago,  Clinton  &  W.  R.  R.  Ca  48 

449,  27  Pac.  R.  768,  25  Am.  St  R.  201,  Iowa,  518. 

13  L.  R.  A.  754.  »  Kennedy  v.  St  Paul  &  Pacific  R. 

«5  Dill.  519,  525.  R.  Co.  2  Dill.  548,  5  DiiL  519. 

«>Sce  also  Moran  v.  Lydecker,  27  **See  Chapter  XIV  on  Receivers' 

Hun,  ^.  Certificates. 

^  Meyer  v.  Johnston,  53  Ala.  237.  *  Hand  v.   Railway   Co.   10  S  C 

^Miltenberg  v.   Logansport  R.  R.  406,  sub  nom.  Hand  v.  Savannah  & 

Co.  106  U.  S.  26;  Bank  of  Montreal  v.  Charleston  R.  R.  Co.  17  S.  C  2191 
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to  enter  into  contracts  unless  he  has  been  authorized  to  do  so  by 
the  court.  If  he  does,  as  he  undoubtedly  may,  use  the  moneys 
belonging  to  the  trust,  for  purposes  connected  with  the  trust,  as  he 
thinks  proper,  he  does  so  upon  his  own  responsibility,  and  takes  the 
risk  that  the  court  may  not  finally  approve  his  action ;  he  cannot 
bind  the  trust  by  contract  without  the  authority  of  the  court.^ 

But  in  practice  it  has  been  found  that  the  receiver  must  be  al- 
lowed a  certain  discretion  in  matters  of  detail  in  operating  railroads, 
in  order  that  he  may  discharge  his  duties  to  the  best  advantage. 
Thus  it  was  said  by  Mr.  Justice  Bradley,  in  Cowdrey  v.  The  Rail- 
road Company,*'  that  "  all  outlays  made  by  the  receiver  in  good 
faith  in  the  ordinary  course,  with  a  view  to  advance  and  promote 
the  business  of  the  road,  and  to  render  it  profitable  and  successful, 
are  fairly  within  the  line  of  discretion  which  is  necessarily  allowed 
to  a  receiver  intrusted  with  the  management  and  operation  of  a 
railroad  in  his  hands.  His  duties,  and  the  discretion  with  which  he 
is  invested,  are  very  different  from  those  of  a  passive  receiver, 
appointed  merely  to  collect  and  hold  moneys  due  on  prior  transac- 
tions, or  rents  accruing  from  houses  and  lands.  And  to  such  out- 
lays in  ordinary  course  may  properly  be  referred,  not  only  the 
keeping  of  the  road,  buildings  and  rolling  stock  in  repair,  but  also 
the  providing  of  such  additional  accommodations,  stock  and  instru- 
mentalities as  the  necessities  of  the  business  may  require,  always 
referring  to  the  court,  or  to  the  master  appointed  in  that  behalf 
for  advice  and  authority  in  any  matter  of  importance  which  may  in- 
volve a  considerable  outlay  of  money  in  lump.  *  *  *  Jn  ex- 
traordinary cases,  involving  a  large  outlay  of  money,  the  receiver 
should  always  apply  to  the  court  in  advance,  and  obtain  its  au- 
thority for  the  purchase  or  improvement  proposed."^ 


*  Lehigh  G>al  &  Navigation  Co.  v. 
Central  R.  R.  Co.  35  N.  J.  Eq.  426, 
439.. 

"1  Woods,  331,  336. 

^In  this  case,  which  arose  upon 
exceptions  to  a  master's  report  upon 
the  expenditures  of  a  receiver,  the 
court  allowed  charges  for  rebatement 
of  freight,  on  the  ground  that  it  was 
customary  and  necessary  to  secure 
Imsiness;  the  purchase  of  a  truck 
ivagon  and  harness  for  delivering 
freight  in  a  city  because  necessary  for 
the  accomodation  of  customers  and  to 
compete  with  other  carriers;  the  pur- 


chase of  weighing  scales  because  pro- 
cured in  good  faith  and  for  no  pos- 
sible advantage  to  the  receiver  him- 
self, they  remaining  the  assets  and 
property  of  the  road;  rent  for  extra 
offices  on  the  ground  that  they  were 
needed,  and  for  interest  paid  for 
money  temporarily  borrowed,  because 
the  loan  was  necessary  in  order  to 
carry  on  the  operation  of  the  road. 
Rebates  upon  freight  were  also  al- 
lowed in  Ex  parte  Benson,  18  S.  C. 
38,  and  money  necessarily  borrowed 
to  operate  the  road  was  allowed  to  be 
repaid  out  of  the  income  in  Ex  parte 
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The  principle  here  involved  was  recently  applied  in  a  case  where 
it  was  held  that  a  receiver  of  an  insolvent  railroad  corporation  had 
authority,  as  necessarily  incident  to  the  duties  imposed  upon  him,  to 
make  such  contracts  for  labor  and  supplies  as  were  reasonably 
necessary  to  enable  him  to  perform  the  duties  of  his  appointment, 
and  that  his  contracts  for  such  purposes  will  bind  the  trust** 

Section  304.  Of  the  Receiver's  Right  to  the  Protection  of  the 
Court  in  the  Operation  and  Management  of  a  Railroad. —  The 
general  subject  of  the  protection  by  the  court  of  a  receiver  in  the 
possession  of  the  property  placed  in  his  keeping  having  been  already 
discussed,  it  is  only  necessary,  in  this  place,  to  add  that  such  jm^o- 
tection  extends  also  to  preventing  his  being  subjected  to  actions  at 
law,  or  suits  in  equity,  which  endanger  the  earnings  of  the  road 
operated  by  him  unless  by  leave  of  court.  If  the  party  bringing 
suit  be  within  the  jurisdiction  of  the  court  which  appointed  the  re- 
ceiver, he  will  be  restrained  by  injunction  from  prosecuting  his  suit. 
even  though  it  be  in  a  foreign  jurisdiction,  the  proceeding  being 
against  him  personally  and  not  against  the  court  whose  authori'.y 
he  has  invoked.  Disobedience  of  the  injunction  will  subject  the 
offender  to  proceedings  in  contempt.^  The  court  will,  through  its 
marshal,  protect  and  preserve  the  property  intrusted  to  its  receiver, 
and  insure  its  management  and  operation.** 

Section  305.  Of  the  Powers  of  Railway  Receivers  as  to  Con- 
tracts Made  by  the  Company  Before  their  Appointment. —  Money 
due  upon  contracts  entered  into  by  a  railroad  corporation  before  the 


Carolina  Nat.  Bank,  18  S.  C.  289.  But 
money  spent  by  a  receiver  unneces- 
sarily or  not  directly  for  the  good  of 
the  property,  as  for  the  defeat  of  a 
subsidy  in  aid  of  a  parallel  road,  will 
not  be  allowed,  even  though  it  appear 
that  the  construction  of  the  new  road 
would  be  a  serious  detriment  to  the 
road  in  his  possession.  Cowdrey  v. 
Galveston,  H.  &  H.  R.  R.  Co.  93  U. 

S.  352. 

*>  Lehigh  Coal  &  Nav.  Co.  v.  Cen- 
tral R.  R.  Co.  41  N.  J.  Eq.  167,  175 
(1886). 

*>  Vermont  &  Canada  R.  R.  Co.  v. 
Vermont  Cent  R.  R.  Co.  46  Vt  792, 
affirmed,  50  Vt  500.  Sec  this  case 
and  Langdon  v.  Vermont  &  Canada 
R.  R.  Co.  S3  Vt  228,  54  Vt  593,  as  to 


the  effect  of  a  decree  by  consent  ter- 
minating a  receivership  over  a  rail- 
way, the  receivers  still  continuing  in 
possession  of  and  (derating  the  road 
as  managers.  Andrews  v.  Smith,  5 
Fed.  R.  833,  as  to  their  liability  to  an 
accounting  in  a  subsequent  action  by 
mortgage  bondholders  in  a  federal 
court,  and  the  effect  of  a  plea  to  such 
action  of  the  pendency  of  the  former 
proceedings  in  the  state  court  Mid- 
dleton  v.  New  Jersey  West  Line  R.  R- 
Co.  25  N.  J.  Eq.  306,  as  to  the  right 
or  power  of  the  receiver  of  a  rail- 
way company,  under  the  laws  of  Nev 
Jersey,  to  sell  the  property,  rights  and 
franchises  of  the  company,  free  from 
liens  and  incumbrances. 
M  In  re  Acker,  66  Fed.  R.  ago. 
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appointment  of  receivers,  and  which  does  not  constitute  a  lien  upon 
the  property  of  the  company,  is  part  of  the  general  indebtedness  of 
the  road,  and  although  binding  upon  it,  is  not  to  be  paid  by  the  re- 
ceiver. Such  payment  would  clearly  be  giving  a  preference  to  cred- 
itors of  equal  right  and  would  defeat  the  object  of  foreclosure.**^ 
But  such  contracts  may  be  carried  out  by  the  receivers  if  necessary 
or  if  clearly  beneficial  to  the  trust.^  Where  the  order  of  appoint- 
ment authorized  the  receiver  to  pay  amounts  due  and  maturing  for 
materials  and  supplies  for  the  operation  of  the  road,  the  court  lim- 
ited its  construction  to  the  payment  of  such  obligations  as  were 
necessary  to  preserve  the  line  in  good  running  condition,  and  re- 
fused to  direct  the  receiver  to  pay  obligations  which  had  been  in- 
curred long  before  his  appointment,  considering  the  rights  of  the 
mortgagees  of  primary  importance  as  contrasted  with  them.^ 

It  has  been  held  in  New  Jersey,  where  two  railroad  companies  en- 
tered into  a  contract  for  the  use  by  one  of  them  of  the  tracks  and 
terminal  facilities  of  the  other,  and  both  companies  afterward  be- 
came insolvent  and  were  placed  in  the  hands  of  receivers  by  the 
same  court,  that  the  contract  might  be  modified  by  the  court  upon 
the  application  of  either  of  the  receivers,  so  as  equitably  to  readjust 
the  rates  agreed  upon  by  them  for  the  terminal  facilities,  and  for 
the  use  of  part  of  the  road  by  the  other  company,  it  being  shown 
that  the  modification  was  beneficial  to  one  of  the  trusts  and  not 
injurious  to  the  other." 

Section  306.  Further  as  to  the  Rights  and  Liability  of  Receiv- 
ers Under  Contracts  of  the  Company  Other  than  Leases  —  Pay- 
ment of  Its  Debts —  The  liability  of  a  receiver  on  the  executory 
contracts  of  the  defendant  made  prior  to  the  appointment,  including 
leases,  has  been  fully  presented  in  a  previous  section.**  The  propo- 
sition there  asserted,  that  a  receiver  is  not  appointed  for  the  pur- 
pose of  performing  the  defendant's  contracts,  but  to  preserve  and 
protect  the  property  committed  to  him,  is  applicable  to  receivers  of 
railways.*^  If  a  railway  receiver  enjoys  the  benefits  of  a  prior 
contract  he  must  also  bear  its  burdens.  Where  a  receiver  continued 
the  use  of  Pullman  cars  under  a  contract  with  the  company,  and 

*  Ellis  V.  Boston,  Hartford  &  Eric  » In  re  New  Jersey*  &  New  York 

R.  R.   G>.    107    Mass.    i,    sub    nom.  Ry.  Co.  29  N.  J.  Eq.  67. 

Graham  v.  Boston,  Hartford  &  Erie  ^  Sections  269,  270,  307. 

R.  R.  Co.  118  U.  S.  161.  w  Mercantile    Trust    Co.    v.    Balti- 

''Id.  more  &  Ohio  R.  R.  Co.  8a  Fed.  R. 

»*  Brown  v.  New  York  &  Erie  R.  R.  360. 
Co.  19  How.  Pr.  84. 
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his  acts  constituted  an  adoption  of  it,  he  was  adjudged  obligated 
to  perform  the  contract.*^ 

An  oil  company  contracted  with  a  railway  company  to  purchase 
certain  rolling  stock  and  lease  the  same  to  the  latter  at  an  agreed 
rental,  it  agreeing  to  purchase  the  same  at  a  certain  time  or  return 
the  property  at  the  expiration  of  the  contract  in  good  order.  It 
was  held  that  the  receiver  did  not,  simply  by  virtue  of  his  appoint- 
ment, become  liable  upon  the  covenants  and  agreements  of  the 
contract;  that  upon  taking  possession  of  the  property  he  was  en- 
titled to  a  reasonable  time  to  elect  whether  he  would  adopt  the 
contract  and  make  it  his  own  or  insist  upon  the  inability  of  the 
company  to  pay,  and  return  the  property  in  good  order.® 

The  supreme  court  of  Texas  has  said :  "  It  is  a  mistake  to  as- 
sume that  a  receiver- empowered  to  take  possession  of,  control  and 
operate  a  railway  is  in  no  sense  the  representative  of  the  corpora- 
tion that  owns  it.  *  *  *  It  is  also  erroneous  to  assert  that  a 
court  appointing  a  receiver  is  under  no  obligation  to  continue  in 
force,  and  in  some  cases  to  cause  to  be  fulfilled,  the  contracts  of  the 
company,  though  they  may  have  been  improvidently  made.  The 
continuance  of  the  obligation  of  contracts  is  not  dependent  on  the 
will  or  act  of  the  court,  nor  can  a  court  in  any  proper  case  refuse 
to  execute  them.  It  is  true,  however,  that  it  is  not  every  contract 
the  company  may  have  made  which  the  court  admit*  istering  its 
property  through  a  receiver  will  cause  to  be  satisfied  out  of  the 
funds  subject  to  its  control ;  for  that  must  depend  on  the  right  to 
be  paid  out  of  the  earnings  or  proceeds  of  the  property  in  the  hands 
of  the  court."^  It  was  said  that  where  the  receiver  enjoys  the 
benefit  of  a  contract  he  must  assume  its  burdens. 

It  was  held  in  the  case  cited  that  the  insolvent  corporation  hav- 
ing contracted  with  plaintiflF  for  a  right  of  way  on  condition  that 
the  company  would  erect  and  maintain  a  water  tank  on  plaintiff's 
land,  to  be  supplied  with  water  from  an  elevated  spring  thereon, 
and  that  the  plaintiff  was  to  be  paid  as  much  per  month  as  the  coti- 
pany  should  pay  any  other  person  on  its  line  for  like  privilege  or 
services,  that  the  receiver  must  comply  with  the  terms  of  the  con- 
tract, although  he  had  ceased  to  use  the  water,  but  without  the 
direction  of  the  court  to  do  so;  for,  it  was  said,  had  application 
been  made  for  leave  to  discontinue  use  of  and  payment  for  water, 
this  in  good  conscience  could  not  have  been  granted  under  the 

»  Easton  v.  Houston  &  Texas  Cent.  »  Sunflower  Oil  G>.  v.  Wilson,  142 

Ry.  Co.  38  Fed.  R.  784.  U.  S.  313. 

*OHowe  V.  Hardy,  76  Tex.  17. 
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facts  proved  without  making  compensation  to  plaintiff  for  expendi- 
tures, as  well  as  such  loss  as  he  might  otherwise  sustain  because 
of  breach  of  contract. 

A  receiver  of  a  railroad  is  not  bound  by  an  agreement  made 
before  his  appointment  between  the  railroad  company  and  its  em- 
ployees, by  which  the  latter  are  not  to  be  discharged  except  for 
cause,  to  be  determined  by  arbitrators.  "  These  provisions,"  said 
the  court,  "  cannot  be  binding  upon  others  than  the  immediate 
parties ;  and,  so  far  as  the  same  affect  the  receiver,  are  repugnant  to 
the  order  of  the  court  placing  the  railway  under  his  control  and 
management."**  Nor  is  the  receiver  bound  by  the  company's  con- 
tract providing  for  rebate  of  freight  charges,  unless  he  adopts  it.** 
The  payment  of  a  portion  of  the  rebates  which  accrued  before  he 
entered  upon  the  discharge  of  his  duties  was  said  not  to  constitute 
an  adoption  of  the  contract.  The  receiver  may  adopt  or  disregard 
the  executory  contracts  of  the  company.** 

In  an  action  against  a  receiver  to  recover  damages  for  breach  of 
the  company's  contract  to  maintain  a  switch  on  plaintiff*s  land  it 
was  said,  in  denying  the  receiver's  liability :  "  He  is  appointed,  not 
to  carry  out  the  proprietor's  contracts,  but  to  manage  and  preserve 
the  property.  So  the  receiver  of  a  railroad  cwnpany  is  no  more 
bound  to  do  a  particular  thing  which  the  railroad  has  contracted  to 


^  In  re  Seattle,  Lake  Shore  &  £ast> 
era  Ry.  Co.  6i  Fed.  R.  541. 

^Kansas  Pacific  Ry.  Co.  v.  Bayles, 
19  Colo.  348,  35  Pac  R.  744. 

^  Scott  V.  Rainier  Power  &  Ry.  Co. 
(Wash.)  42  Pac.  R.  S3i.  The  liability 
of  the  receiver  of  a  railroad  on  the 
contracts  of  the  company  and  to 
pay  its  debts  has  thus  been  commented 
upon :  "  It  is  well  settled  that  the 
receivers  of  an  insolvent  railroad  cor- 
poration, appointed  by  a  court  of 
chancery  to  preserve  its  property  and 
operate  its  railroad,  do  not  stand  in 
the  shoes  of  the  corporation.  They 
are  neither  representatives  of  the  in- 
solvent corporation,  nor  of  its  credit- 
ors or  stockholders.  They  are  the 
officers  and  representatives  of  the 
court,  the  hands  of  the  court,  in  which 
it  holds  the  property  while  it  oper- 
ates the   railroads    of   the    insolvent 


corporation  for  the  benefit  of  those 
ultimately  entitled  to  the  property  and 
the  income.  The  court  is  not  bound 
to  pay  the  debts  nor  to  perform  the 
obligations  of  the  insolvent,  nor  are  its 
receivers.  No  one  ever  contends  that 
the  obligations  of  the  insolvent  corpo- 
ration to  pay  its  debts  are  assumed  by 
the  receivers.  The  only  difference  be- 
tween the  liability  of  such  receivers 
to  pay  the  debts  and  their  liabil- 
ity to  perform  the  executory  con- 
tracts of  an  insolvent  corporation  is, 
that  the  consideration  of  the  former 
is  generally  received  by  the  insolvent, 
while  the  consideration  of  the  latter 
may  be  obtained  by  the  receivers ;  and 
if  for  an  unreasonable  length  of  time 
they  accept  the  benefits,  they  may 
thereby  assume  the  liabilities  of  such 
contracts."  Ames  v.  Union  Pacific  Ry. 
Co.  66  Fed.  R.  966. 
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do,  than  he  is  liable  to  pay  a  debt  which  the  company  has  con- 
tracted to  pay."** 

A  receiver  will  not  be  required  in  an  action  for  specific  perform- 
ance to  perform  a  contract  of  the  company  to  transport  freight.** 
But  where  a  "  pooling* "  contract  was  entered  into  by  two  railroad 
companies  and  had  been  fully  executed,  and  profits  therefrom  had 
been  collected  and  were  held  by  the  receiver  of  one  of  the  com- 
panies, he  was  ordered  to  pay  over  to  the  other  company  its  share 
thereof,  without  regard  to  the  validity  of  the  contract.** 

A  receiver  is  not  required  to  perform  a  contract  made  be- 
tween the  railroad  company  and  an  express  company  providing 
for  the  former  carrying  express  matter  of  the  latter  over  its  road.*^ 
A  receiver  was  held  to  have  the  right  to  terminate  a  contract  be- 
tween the  cwnpany  whose  property  he  was  managing  and  another 
railroad  company,  by  which  the  latter  had  the  right  to  run  over  the 
line  of  the  former.*®  Two  railroad  companies  entered  into  a  con- 
tract which  gave  one  the  right  to  cross  the  other's  tracks  on  con- 
dition that  it  would  put  in  a  system  of  interlocking  switches.*  The 
company  which  was  to  make  the  improvements  and  enjoy  the  rights 
was  placed  in  the  hands  of  a  receiver.  It  was  said  that  the  bond- 
holders were  equitably  the  real  owners  of  the  road  and  were  not 
bound  by  the  contract  to  maintain  and  put  in  the  switches,  and  the 
court  would  not  require  the  receiver  to  perform  the  contract**  Re- 
ceivers are  not  required  to  retain  the  employees  of  the  railroad  com- 
pany, and  the  contracts  between  them  and  the  company  are  not 
binding  on  the  receivers,  unless  adopted  by  them.  Such  adoption 
must  be  directly  or  by  implication.^  One  who  purchased  a  ticket 
prior  to  the  appointment  of  a  receiver  of  the  railroad  is  not  entitled 
to  ride  on  it  after  the  appointment.*^ 

The  owner  of  land  deeded  the  right  of  way  to  a  railroad  com- 
pany, along  which  it  built  its  road,  the  consideration  agreed  upon 
being  that  the  company  should  erect  and  maintain  a  depot  on  the 
ground,  the  railroad  company  binding  itself  and  its  assigns  forever 


**  Brown  v.  Warner,  78  Tex.  543, 
14  S.  W.  R.  1032,  II  L.  R.  A.  394, 
22  Am.  St.  R.  67;  Commonwealth  v. 
Insurance  Co.  115  Mass.  278;  In  re 
Brown,  3  £dw.  Ch.  384;  Ellis  v.  Rail- 
way Co.  107  Mass.  I. 

**  Central  Trust  Co,  v.  Marietta  & 
N.  G.  Ry.  Co.  SI  Fed.  R.  15. 

*•  Central  Trust  Co.  v.  Ohio  Cent 
R.  R.  Co.  23  Fed.  R.  306. 


*^  Southern  Exp.  Co.  v.  Western 
N.  C.  R.  R.  Co.  90  U.  S.  191. 

^  Elmira  Iron  &  Steel  R.  M.  Co.  v. 
Erie  Ry.  Co.  26  N.  J.  Eq.  264. 

^Manhattan  Trust  Co.  v.  Sioux 
City  &  N.  R.  Co.  31  Fed.  R.  5a 

^  Spencer  v.  Brooks,  97  Ga.  681.  7$ 
S.  E.  R.  480. 

*i  Casey  v.  Northern  Pacific  R.  R. 
Co.  15  Wash.  450,-48  Pac  R.  53. 
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to  do  SO  as  long  as  the  railway  remained  in  operation.  After  the 
building  of  the  depot  a  receiver  was  appointed  for  the  railroad 
company,  who  ceased  to  maintain  the  station  and  keep  an  agent 
there.  It  was  adjudged  that  the  receiver  was  liable  for  a  breach 
of  the  contract.*^^  It  has  been  held  that  the  receiver  of  a  railroad 
incurs  no  liability  by  refusing  to  recognize  and  perform  a  contract 
for  equipment  made  by  the  company  prior  to  the  appointment.  The 
only  liability  on  such  a  contract  was  held  to  be  by  reason  of  its 
adoption." 

A  recent  announcement  upon  the  topic  of  this  section  is  that 
a  receiver  of  a  railroad  company  may  fulfill  the  contracts  of  the 
corporation^  so  far  as  they  serve  for  the  preservation  of  the  prop- 
erty, but  he  -need  not  pay  its  debts  or  fulfill  its  contracts  which  are 
burdensome  or  tend  to  diminish  the  value  of  the  property,  unless 
such  contracts  are  charged  as  incumbrances  on  the  property.  It 
was  adjudged  that  where  one  was  injured  while  working  for  the 
railroad  company  and  his  claim  was  settled  by  the  payment  of 
money  under  a  contract  that  he  should  be  retained  in  the  service  of 
the  company  as  long  as  he  was  able  and  competent  to  fill  the  duties 
of  the  position  assigned  him,  the  receiver  had  no  power  to  perform 
the  contract  and  retain  the  employee  in  his  service,  that  the  adoption 
of  the  contract  by  the  receiver  would  be  inconsistent  with  and  not  in 
furtherance  of  the  purposes  for  which  he  was  appointed.  The  only 
remedy  conceded  to  the  employee  was  his  right  to  sue  the  com- 
pany and  have  any  judgment  he  might  secure  presented  and  paid 
the  same  as  claims  of  general  creditors."  It  has  also  been  de- 
clared that  the  court  has  no  power  through  its  receiver  to  complete 
unfinished  work  on  the  road  under  pre-existing  contracts,  beyond 
what  is  necessary  for  the  preservation  of  the  property.*"^ 

The  rule  here  announced  is  not  reciprocal  and  in  such  respect  is 
anomalous.  However  burdensome  the  contract  may  be  to  the 
other  party,  he  must  perform  it  if  the  receiver  so  demands.  "  This 
rule,"  it  has  been  said,  "  not  infrequently  constitutes  one  of  the 
chief  considerations  for  a  foreclosure.  It  furnishes  an  easy  and 
speedy  mode  of  getting  rid  of  all  the  unprofitable  and  embarrassing 
executory  contracts  of  the  railroad  company."*^ 

"Levy  V.  Tatum,  43  S.  W.  R.  941.  »  Rochester  Trust  &  Safe  Deposit 

"Heeler  v.   Atchison,  T.  &  S.  F.  Co.  v.  Rochester  &  I.  R.  R.  Co.  60 

R.  R.  Co.  g2  Fed.  R.  545,  34  C.  C.  N.  Y.  S.  409,  29  Misc.  R.  222. 

^  523.  w  Judge   Caldwell  in  30  Am.  Law 

**Wightsell  V.   Felton,  79  Fed.   R.  Rev.  161. 
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Section  307.  Of  the  Effect  of  the  Appointment  on  Leases  to  the 
Company  —  Liability  of  Receiver  Under  Lease  —  Payment  of 
Rentals. —  The  principles  which  are  applicable  to  the  subject  of 
this  section  are  the  same  as  those  which  control  the  liability  of  re- 
ceivers generally  under  contracts  and  leases  of  the  defendant,  which 
have  been  stated  in  the  preceding  and  other  sections.*^^  The  mere 
appointment  of  a  receiver  of  a  railroad  company  does  not  bind 
him  to  perform  the  leases  to  the  company.  He  has  a  reasonable 
time  in  which  to  decide  whether  it  be  to  the  interest  of  the  receiver- 
ship to  perform  or  disregard  the  leases.  But  it  is  incumbent  on 
the  receiver  to  affirmatively  reject  the  lease  within  a  reasonable 
time,  otherwise  they  will  be  deemed  to  have  adopted  it.  •  The  sub- 
ject may  be  elucidated  by  reference  to  the  cases  concerning  it 

Where  receivers  are  appointed  for  a  railroad  company  operating 
leased  lines,  they  have  a  reasonable  time  to  determine  whether  they 
will  adopt  the  lease  or  will  merely  pay  the  lessor  the  net  earnings 
of  its  road,  subject  to  the  lessor's  right  to  re-enter  for  conditions 
broken.  But  where  the  lessor  immediately  demands  of  the  receivers 
and  of  the  court,  either  an  adoption  of  the  lease  or  the  surrender 
of  the  road,  and  against  its  protest  a  decision  is  delayed  for  several 
months,  in  order  to  determine  which  policy  is  expedient,  then  the 
receivers  should  equitably  pay  the  full  rental  during  the  full  time 
of  their  possession.  "  When  the  court,"  said  Jenkins,  C.  J.,  "  upon 
the  petition  and  at  the  prayer  of  the  complainant,  appoints  receivers, 
who  are  directed  to  take  possession  of  the  leased  lines  of  railway 
operated  in  connection  with  the  main  line,  such  receivers  take  pos- 
session by  order  of  the  court,  and  do  not,  therefore,  by  the  mere  act 
of  such  possession,  become  assignees  of  the  term ;  they  having,  so 
to  speak,  a  breathing  space  to  determine  whether  or  not  they  will 
assume  the  covenants  of  the  lease."^  But  for  the  time  the  receivers 
use  the  leased  property  they  must  pay  the  rentals.^ 

It  is  the  duty  of  the  receiver  to  take  possession  of  a  leasehold 
estate,  if  it  be  included  within  the  order  of  the  court ;  but  he  docs 
not  thereby  become  the  assignee  of  the  term,  but  holds  the  prop- 
erty as  the  hand  of  the  court,  and  is  entitled  to  a  reasonable  time 
to  ascertain  its  value  before  he  can  be  held  to  have  accepted  the 


<^7  See  sections  267  and  270.  lines  during  the  receivership,  any  cross- 

^Farmers'   Loan   &   Trust   Co.    v.  demands  alleged  to  have  accrued  to 

Northern  Pacific  R.  R.  Co.  58  Fed,  R.  the  lessee  prior  to  the  receivership, 

257.    The  receivers  of  a  railroad  com-  since  the  two  claims  arose  in  differeot 

pany  cannot  set  off  as  against  a  claim  rights. 

for  rentals  accruing  against  the  leased  '^  Id. 
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lease.*^  Where  a  receiver  took  possession  of  certain  cars  which  had 
been  leased  to  the  insolvent  railroad  company,  and  continued  to  use 
them,  it  was  held  that  he  was  not  liable  for  conversion,  and  that 
rentals  due  would  not  be  made  a  lien  on  the  corpus  of  the  prop- 
erty.*^ The  receiver  of  a  railroad  company  was  authorized  in  his 
discretion  to  pay  rents  due  and  to  become  due  upon  the  lease  held 
by  the  Erie  Company,  "  in  manner  and  form  as  provided  by  such 
leases  respectively."  But  he  was  not  required,  as  the  court  further 
said  in  its  order,  to  adopt  and  confirm  any  such  leases,  which,  upon 
due  inquiry,  he  should  find  not  to  be  advantageous  to  all  parties  in 
interest.  The  court  said :  "  When  the  receiver  of  the  Erie  Com- 
pany took  possession  and  operated  the  road,  he  also  became  liable, 
in  effect,  as  assignee  during  the  period  of  his  occupancy.  The 
foundation  and  nature  of  his  liability  was  defined  by  this  court 
when  it  said  that  '  he  could  not  take  possession  of  the  property 
and  enjoy  its  use  and  occupancy  without  incurring  a  liability  for 
the  payment  of  the  rent  under  the  lease  by  which  his  predecessor 
secured  its  possession.  The  principles  which  govern  the  liability 
of  an  assignee  of  a  lease  seem  to  be  applicable  to  the  case  of  a  re- 
ceiver, and  he  would  be  equitably  and  legally  charged  with  the  pay- 
ment of  rent  under  a  lease  for  such  time  as  he  continued  to  occupy 
the  property  demised.'  "® 

The  supreme  court  of  the  United  States  has  asserted  that  a  re- 
ceiver is  not  bound  to  adopt  the  contracts,  accept  the  leases,  or 
otherwise  step  into  the  shoes  of  the  defendant,  if  in  his  opinion 
it  would  be  unprofitable  or  undesirable  to  do  so,  and  that  he  is 
entitled  to  a  reasonable  time  to  elect  whether  to  adopt  or  repudiate' 
such  contracts.**  But  payment  of  the  rent  by  the  receiver  for  an 
unreasonable  time  will  constitute  an  acceptance  of  the  lease.**  And 
such  is  also  the  effect  of  a  continued  use  and  operation  of  the  leased 
lines.**    Sixty-five  days  have  been  held  not  to  be  an  unreasonable 


•^Quincy,  Missouri  &  Pacific  R.  R. 
Co.  V.  Humphreys,  145  U.  S.  82; 
Parks  V.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.  57  Fed.  R.  799; 
United  States  Trust  Co,  v.  Wabash 
Western  Ry.  Co.  150  U.  S.  287;  Cen- 
tral Trust  Co.  V.  Wabash,  St  Louis 
A  Pacific  R.  R.  Co.  34  Fed.  R.  259; 
St.  Joseph  &  St.  Louis  R.  R.  Co.  v. 
Humphreys,  145  U.  S.  105. 

•*  Farmers'  Loan  &  Trust  Co.  v. 
Chicago  &  Alton  Ry.  Co.  42  Fed.  R. 
d    As  to  making  rentals  lien  on  the 


property,  see  also  Quincy,  Missouri  & 
Pacific  R.  R.  Co.  v.  Humphreys,  145 
U.  S.  82. 

«2  Frank  v.  New  York,  Lake  Erie 
&  Western  R.  R.  Co.  122  N.  Y.  197. 

^United  States  Trust  Co.  v.  Wa- 
bash Western  Ry.  Co.  150  U.  S.  287; 
Clyde  V.  Richmond  &  Danville  R.  R. 
Co.  63  Fed.  R.  21. 

•*  Moore  v.  Higgins,  5  N.  Y.  S.  895. 

•'Clyde  V.  Richmond  &  Danville 
R.  R.  Co.  63  Fed.  R.  21. 
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time.**  Possession  and  operation  by  receivers  of  a  leased  line  far 
eighteen  months,  and  the  application  of  its  earnings  for  the  benefit 
of  the  entire  system,  of  which  it  was  treated  as  an  integral  part, 
and  one  installment  of  rent  had  been  paid  by  the  receivers,  was  held 
to  be  an  adoption  of  the  lease.*^  Where  a  railroad  company  had 
made  use  of  terminal  facilities  under  a  contract  for  rental,  and  the 
receiver  of  the  company  continued  to  use  such  facilities,  it  was  ad- 
judged that  there  was  an  adoption  of  the  lease  and  the  claim  for 
rental  should  be  paid  prior  to  the  mortgage  debt.®  The  mere  order 
of  the  court  directing  the  receiver  to  take  charge  of  the  railroad 
property,  including  leased  lands,  and  compliance  therewith  by  the 
receiver,  does  not  have  the  eflfect  of  changing  the  title  to  the  prop- 
erty and  making  the  receiver  an  assignee  of  the  term.  In  respect 
to  leased  lines  the  receiver  is  accorded  a  reasonable  time  in  which 
to  ascertain  the  value  and  importance  of  the  lease  and  to  elect 
whether  he  will  surrender  or  adopt  it.^  The  payment  of  rentals, 
it  has  been  held,  should  be  made  out  of  the  earnings  of  the  leased 
lines;  and,  even  when  they  are  not  sufficient,  should  not  be  paid 
out  of  the  earnings  of  the  main  line.''^^  But  the  federal  circuit  court 
has  not  always  followed  such  rule.  Where  it  was  important  to 
keep  the  entire  system  intact,  and  the  earnings  of  the  leased  lines 
were  insufficient  to  pay  the  rentals,  they  were  ordered  paid  out  of 
the  earnings  of  the  main  line.''^^ 

There  is  one  anomalous  feature  of  the  subject  of  this  section. 
The  right  of  the  receiver  to  disregard  the  lease  is  not  reciprocal. 
The  lessor  cannot  renounce  the  lease  on  the  appointment  of  a  re- 
ceiver, however  burdensome  it  may  be  to  him. 


••Ames  V.  Union  Pacific  Ry.  Co. 
60  Fed.  R.  966;  Quincy,  Missouri  & 
Pacific  R.  R.  Co.  v.  Humphreys,  145 
U.  S.  82.  And  it  was  held  that  the 
receivers  would  not  be  held  liable  for 
rentals  for  such  time  the  receivers 
used  the  lines. 

•7  Central  R.  R.  &  Banking  Co.  v. 
Farmers*  Loan  &  Trust  Co.  TJ  Fed. 
R.  158. 

••Savannah,  T.  &  W.  Ry.  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  79 
Fed.  R.  35,  24  C.  C.  A.  437. 

•*>  Central  Trust  Co.  v.  Continental 
Trust  Co.  86  Fed.  R.  517.  In  this 
case  it  was  said :  "  But  if  after  due 
investigation  the  receiver  decides  that 
it  is  best  not  to  sell  or  surrender  the 


leasehold  interest,  because  it  is  in- 
dispensable to  the  successful  operation 
of  the  estate,  and  the  court  on  con- 
sideration so  determines  and  notifies 
the  lessor,  and  thereafter  continues 
the  possession,  such  acts  would  con- 
stitute an  adoption  of  the  lease,  and 
of  consequence  carry  with  it  the  obli- 
gation of  the  receiver  to  pay  accord- 
ing to  the  stipulations  of  the  lease." 

^^  Quincy,  Missouri  &  Pacific  R.  R. 
Co.  V.  Humphreys,  145  U.  S.  82. 

■i^*  Mercantile  Trust  Co.  v,  St.  Louis 
&  San  Francisco  Ry.  Co.  71  Fed.  R- 
601.  The  facts  in  the  case  were  said 
to  be  different  from  those  in  Quincy, 
Missouri  &  Pacific  R.  R.  Ca  v.  Hum- 
phreys, 145  U.  S.  82. 


\ 
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Section  308.  Generally  of  the  Liability  of  Receivers  in  Operating 
Railroads. —  Receivers  who  are  operating  railroads  under  the  direc- 
tion of  the  court  may  be  held  answerable,  in  their  official  capacity, 
for  injuries  sustained  in  the  same  manner  that  the  corporation 
would  have  been  liable.''^^  Where  a  judgment  for  the  negligent 
killing  of  stock  was  recovered  against  a  railroad  shortly  after  the 
appointment  of  a  public  receiver  by  the  governor  of  Tennessee  under 
the  laws  of  that  state,  and  the  judgment  was  sought  to  be  enforced 
against  the  receiver,  it  was  held  that  a  receiver  so  appointed  was 
a  public  agent,  and  as  such,  not  liable  for  the  wrongs  and  negligence 
of  his  employees,  but  only  for  his  own  wrongful  acts  or  delin- 
quencies, and  that,  to  reach  the  issues  and  profits  of  a  railroad  in 
the  hands  of  the  receiver,  the  claimant  must  be  able  to  show  that 
his  claim  falls  within  the  "  costs  and  expenses  "  incident  to  the 
receivership,  and  that  as  the  complainant  did  not  show  this,  and 
the  judgment  was  against  the  railroad  company  for  wrongs  com- 
mitted by  the  company,  the  receiver  was  not  personally  liable.^^ 
The  fact  that  a  railroad  is  in  the  hands  of  a  receiver  does  not  make 
it  any  the  less  liable  under  the  statute  of  Missouri  for  double  dam- 
ages for  killing  cattleJ*  Where  property  was  destroyed  by  fire, 
caused  by  sparks  from  defective  locomotives,  before  the  appoint- 
ment of  a  receiver  of  the  railroad,  but  after  the  railroad  company 
had  made  default  in  paying  a  debt  secured  by  mortgage,  the  court 
refused  to  allow  claims  against  the  receiver  for  damages  J' 

A  receiver  of  a  railroad  company,  who  is  exercising  the  franchise 
of  such  company  and  operating  its  road,  is,  in  his  official  capacity, 
amenable  to  the  same  rules  of  liability  that  are  applicable  to  the 
company  when  it  is  operating  the  road  by  virtue  of  the  same  fran- 
chise. For  any  torts  committed  by  his  servants  while  operating  the 
railroad,  imder  his  management,  he  is  responsible  under  the  prin- 
ciple of  respondeat  superior.  The  liability,  however,  is  not  personal, 
but  in  his  official  capacity  only ;  and  the  damages  for  such  torts  are 
not  to  be  recovered  in  suits  against  him  personally,  and  collected 

'^Winboum's  Case,  30  Fed.  R.  167  v.  Central  Iowa  Ry.  Co.  62  Iowa,  728, 

(1886);  Pope's  Case,  30  Fed.  R.   169  16    N.    W.    R.    331,    and    in    Central 

(1886) ;   Ex  parte   Brown,    15   S.   C.  Trust  Co.  v.  Sloan,  65  Iowa,  655,  23 

5i8l    Whether  an  action  for  an  injury  N.  W.  R.  916. 

to  an  employee  lies  against  a  receiver  ''^  Hopkins  v.  Connel,  2  Tenn.  Ch. 

in  whose  employment  he  was  injured  323,  326. 

was  questioned  in  Smith  v.  Potter,  46  74  Central  Trust  Co.  v.  Wabash,  St 

Mich.  258,  9  N.  W.  R.  273.    In  Iowa  Louis,  etc.,  R.  R.  Co.  26  Fed.  R.  12. 

the  right  to  bring  such  an  action   is  T^Hiles    v.    Case,    Receiver,    etc.    9 

given  by  statute  as  construed  in  Sloan  Bliss.  549. 
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on  execution  against  his  individual  property,  but  in  suits  or  pro- 
ceedings in  which  he  is  named  or  designated  as  receiver,  and  to 
be  paid  only  out  of  the  fund  or  property  which  the  court  appointing 
him  has  placed  in  his  possession  and  under  his  control.^®  The  re- 
ceiver of  a  railroad  company  who  controls  its  operation  is  no  less 
a  common  carrier  because  the  property  of  the  road  is  in  the  cus- 
tody of  the  court ;  and  as  such  carrier  he  is  obliged  to  receive  and 
transport  cars  and  freight  and  to  furnish  accommodations  to  con- 
necting lines  to  the  same  extent  and  in  the  same  manner  as  are 
the  proper  officers  of  other  railroad  companies." 

Where  a  receiver  is  appointed  and  ordered  to  preserve  the  system 
of  the  railroad  intact  he  is  liable  for  rent  of  the  leased  property  ac- 
cruing during  the  term  of  the  receivership."^®  A  receiver  of  a  rail- 
road is  warranted  in  continuing  a  pooling  contract  in  affairs  where 
it  is  for  the  benefit  of  the  road.  When  such  contract  has  been  per- 
formed the  receiver  cannot  set  up  its  invalidity,  but  must  account  to 
the  other  contracting  roads  for  money  received  under  it.  This  be- 
cause he  has  received  the  expected  benefits  to  be  derived  from  it, 
and  must  account  for  the  fruits  of  its  performance;  and  notwith- 
standing the  contract  was  not  binding  on  the  receiver,  and  might 
have  been  objected  to  by  him  in  due  season.''*  The  liability  of 
receivers  operating  a  railroad  is  not  the  same  as  that  of  trustees, 
who,  having  bid  off  the  property  at  a  foreclosure  sale  under  order 
of  the  court,  and  received  a  deed,  operate  the  property  for  the  bene- 
fit of  the  beneficiaries,  and  become  personally  liable  as  ctMnmon  car- 
riers. They  are  in  no  sense  receivers  or  officers  of  the  court  who 
are  entitled  to  the  immunities  from  the  ordinary  liabilities  of  per- 
sons conducting  such  business.*^  Receivers  who  have  exclusive 
charge  and  control  of  the  property  belonging  to  a  railroad  com- 
pany, and  of  the  management  of  its  business,  are  bound  to  the 
same  degree  of  care  the  corporation  itself  would  have  been  under 
the  management  of  its  board  of  directors,  and  are  in  like  manner 
liable,  in  their  official  character,  for  injuries  resulting  from  the 
negligence  of  themselves  or  their  agents  or  employees.®^  The 
common-law  rule  that  exempts  the  master  from  liability  for  an 
injury  to  an  employee  caused  by  the  negligence  of  a  fellow  servant, 

w  McNulta    V.    Lockridgc,    137    111.  '^^  Brown  v.  Toledo,  Peoria  &  Wcst- 

270,  27  N,  E.  R.  452,  31  Am.  St.  R.  cm  R.  R.  Co.  35  Fed.  R   444. 
362.  ''^Central  Trust  Co.  v.   Ohio  Cent 

77  Judge  Gresham  in  Biers  v.  Wa-  R.  R.  Co.  23  Am.  &  Eng.  R.  Cas.  666. 
bash,  St.  Louis  &  Pacific  Ry.  Co.  35  ^  Rogers  v.  Wheeler,  43  N.  Y.  59^ 

Am.  &  Eng.  R.  Cas.  646.  ®i  Fullerton  y.  Fordyce,  121  Mo.  i, 

25  S.  W.  R.  S07,  42  Ant  St.  R.  $16. 
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is  applicable  to  receivers.®  Nor  are  receivers  liable  in  an  action 
for  damages  for  personal  injury  which  is  barred  by  the  statute  of 
limitations.^  A  receiver  of  a  railroad  company  cannot  avoid 
obedience  to  an  order  of  court  directing  him  to  provide  a  farm 
crossing  on  certain  land  by  showing  that  the  court  appointing  him 
has  placed  no  funds  at  his  disposal  with  which  to  construct  the 
crossing.^ 

Receivers  of  a  railroad  are  liable  for  repairs  to  a  bridge,  the  ex- 
pense of  which  is  a  charge  on  the  trust  fund.®  The  mere  turning 
over  of  the  railroad  property  to  the  purchaser  under  the  mortgage 
sale  does  not  release  the  receivers  from  liability  for  injuries  sus- 
tained by  a  passenger  because  of  the  negligence  of  the  receivers' 
sen'ants.*^  The  receiver  of  a  railway  was  adjudged  amenable  to 
the  writ  of  mandamus  commanding  the  repair  of  streets  which 
were  disturbed  in  constructing  the  road.®^  It  was  said  that  the  in- 
solvency of  the  company  and  the  demands  of  the  creditors  could 
not  defeat  the  rights  of  the  city. 

Though  the  defect  which  caused  the  damage  complained  of  ex- 
isted before  the  appointment  of  the  receivers,  yet  if  they  have  had 
possession  of* the  road  sufficiently  long  to  repair  it,  they  are  liable.'* 
Receivers  are  liable  for  contracts  made  in  their  official  capacity,  and 


®Youngblood  v.  Comer,  97  Ga. 
152,  23  S.  E.  R.  509. 

^Memphis  &  Charleston  R.  R.  Co. 
V.  Hocchner,  14  U.  S.  C.  C.  A.  469. 

**Pcckhain  v,  Dutchess  County  R. 
R.  Co.  145  N.  Y.  385. 

®  Central  Trust  Co.  v.  Wabash,  St. 
Louis  &  Pacific  Ry.  Co.  52  Fed.  R. 

*Foryce  v.  Chancy,  2  Tex.  Civ. 
App.  24,  21  S.  W.  R.  181.  But  this 
assertion  was  based  on  a  statutory 
provision,  which  was  said  not  to  apply 
to  receivers  of  a  federal  court.  For- 
dyce  V.  Beecher,  21  S.  W.  R.  179. 

*^City  of  Ft.  Dodge  v.  Minne- 
apolb  &  St  Louis  Ry.  Co.  (Iowa) 
54  N.  W.  R.  243. 

w  Bonner  v.  Mayfield,  83  Tex.  234. 
^'In  cases  of  receiverships  of  railway 
property  ♦  ♦  ♦  receivers  often 
operate  railways  and  assume  the 
duties,  burdens  and  liabilities  ordi- 
narily imposed  by  law  upon  common 


carriers,  in  addition  to  the  ordinary 
duties  attaching  to  the  position;  but 
at  all  times  they  are  only  the  agencies 
of  the  court,  subject  to  its  orders,  and 
have  no  personal  interest  in  the  prop- 
erty in  their  hands  resulting  from  the 
existence  of  the  receivership,  though 
responsible  officially  for  the  proper 
management  and  custody  of  property 
confided  to  their  care;  and,  as  other 
persons,  personally  responsible  for 
their  own  unlawful  acts  working  in- 
jury to  others;  but  not  so  responsible 
for  the  negligent  or  wrongful  acts  of 
servants  they  may  be  compelled  to  em- 
ploy in  the  business  confided  by  the 
court  to  their  management  and  con- 
trol. When  lawfully  appointed  they 
are  not  the  representatives  of  the 
company  or  person  whose  property 
may  be  placed  in  their  possession  and 
under  their  management,  though  they, 
in  some  cases,  may  be  subjected  to 
liability  for  charges  arising  under  the 
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for  torts  committed  by  their  servants  and  agents  in  the  operation 
of  the  road,®*  and  for  the  acts  of  their  predecessors  and  their  ser- 
vants and  agents.*^ 

A  receiver  incurs  no  personal  liability  because  he  did  not  pay 
claims  from  the  earnings  of  the  railroad,  the  court  not  having  or- 
dered Kim  to  do  so,  although  the  court  might  have  made  such  order 
under  the  conditions  existing."  He  is  not  criminally  liable  under 
the  interstate  commerce  act  for  the  violation  of  a  joint  tariff  pre 
viously  established  by  the  railroad  company,  on  the  ground  that 
the  receiver  is  not  bound  to  continue  the  contracts  of  the  com- 


pany.*^ After  the  discharge  of  the  receiver  and  the  return  of  the 
property  to  the  railroad  company,  the  fund  having  been  distributed, 
the  receiver  is  not  longer  liable  in  an  action  for  damages  sustained 
while  the  receiver  was  operating  the  railroad.*^  But  where  the 
purchaser  at  the  foreclosure  sale  was  required  by  the  decree  to  pay 
all  liabilities  of  the  receiver  remaining  unpaid,  it  was  held  that  the 
court  retained  jurisdiction  to  determine  such  liabilities  and  enforce 
payment,  and  that  an  action  could  be  maintained  against  the  re- 
ceivers to  establish  such  liability,  although  the  receivership  had 
been  terminated  and  the  property  turned  over  to  the  purchaser." 
It  was  said  that  the  receiver's  liability  ceased  on  his  discharge.  In 
operating  a  railroad  the  receiver,  although  appointed  by  a  federal 
court,  is  required  to  comply  with  ordinances  of  a  city  regulating^ 
speed  of  trains.®^  A  receiver  operating  a  railroad  is  bound  to  per- 
form the  obligations  of  the  company  toward  the  public.  If  the 
property  is  out  of  repair  and  a  due  regard  for  public  safety  requires 
it  to  be  put  in  repair,  the  duty  is  on  the  receiver  to  do  so,  and  for 
neglect  thereof  he  is  liable  for  any  person  injured.^  But  a  receiver 
is  not  liable  for  damages  sustained  by  reason  of  a  tort  committed  by 
the  railroad  company  prior  to  the  receivership.^    Where  a  railroad 


permission  of  the  courts  appointing 
them,  or  from  the  negligence  of  them- 
selves and  their  employees."  Turner 
V.  Cross,  83  Tex.  218. 

^  Brown  v.  Warren,  78  Tex.  543. 

•OMcNulta  V.  Lockridge,  137  111. 
270,  27  N.  E.  R.  452,  31  Am.  St.  R. 
362;  section  262  and  cases  cited. 

^1  Franklin  Trust  Co.  v.  Northern 
Adirondack  R.  R.  Co.  42  N.  Y.  S. 
211,  II  App.  Div.  249. 

•2  United  States  v.  De  Coursey,  82 
Fed.  R.  302. 

^Archambeau   v.   Piatt,   173   Mass. 


375,  53  N.  E.  R.  816,  73  Am.  St  R. 
298;  McGhee  v.  Willis,  134  Ala.  261. 
^  So.  R.  301. 

WQhio  Coal  Co.  v.  Whitcomb.  123 
Fed.  R.  359  (C.  C.  A.). 

»Erb  V.  Morash,  177  U.  S.  584* 
20  Sup.  Ct.  R.  819,  44  L.  Ed.  897* 
confirming  60  Kans.  251,  56  Pac  R. 

133- 

^Robinson  v.  Mills,  25  Mont.  39^, 
65   Pac.   R.   114. 

»7  Fidelity  Ins.,  Trust  &  Safe  De- 
posit Co.  V.  Norfolk  &  W.  R.  Ca  114 
Fed.  R.  389. 
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company  took  possession  of  a  right  of  way  prior  to  the  appointment 
of  the  receiver,  but  the  receiver  continued  the  possession  of  the  land 
as  part  of  the  assets  of  the  company,  he  was  adjudged  to  be  liable 
in  an  action  for  damages  for  the  trespassing  of  the  company.*^ 

Section  309.  The  Construction  and  Effect  of  State  Laws  as  to 
Railway  Receivers. —  The  construction  and  application  of  state 
laws  concerning  the  operation  of  railways  have  given  cause  for 
controversy  in  respect  of  receivers.  Statutory  provisions  prohibit- 
ing discrimination  in  freight  rates  have  been  adjudged  to  include 
receivers  of  railroads,  even  though  appointed  by  a  federal  court.^ 
The  Kansas  statute  abrogating  the  common-law  rule  as  to  the 
liability  of  the  master  for  injury  to  an  employee  caused  by  the  neg- 
ligence of  a  fellow  servant,  reads :  "  Every  railroad  company  or- 
ganized or  doing  business  in  this  State."  This  statute  was  declared 
by  the  federal  and  state  courts  to  be  applicable  to  receivers.^  In 
Minnesota  the  same  application  has  been  given  to  a  similar  statute.* 
The  contrary  has  been  declared  by  the  federal  court  in  Georgia, 
but  because  the  supreme  court  of  that  state  had  so  construed  the 
statute.^  The  supreme  court  of  Texas  has  held  that  a  receiver  of 
a  railroad  is  not  a  "  proprietor,  owner,  charterer  or  hirer  "  within 
the  meaning  of  the  words  used  in  a  statute  concerning  liability  for 
death  caused  in  operating  a  railroad.* 

In  New  Jersey  a  statute  required  that  suits  for  damages  caused 
by  negligence  of  "  railroad  corporations  owning  or  operating  rail- 
roads "  in  running  railroad  trains  be  commenced  within  two  years. 
It  was  held  that  this  statute  was  properly  pleaded  by  a  receiver  in 
defense  of  such  an  action  against  him.*  It  has  been  held  that  a 
statute  of  Ohio  making  a  lessor  railroad  company  liable  for  acts, 
injuries  and  wrongs  inflicted  by  the  officers,  agents  or  employees 
of  the  lessee  company,  does  not  give  a  right  of  action  against  a 


WRatdiflf  V.  Baer  &  Co.  72  S.  W. 
R.  8g6. 

••Cutting  V.  Florida  Ry.  &  Nav. 
Co.  43  Fed.  R.  747;  Missouri  Pacific 
Ry.  Co.  V.  Texas  &  Pacific  Ry.  Co. 
31  Fed.  R.  862;  Same  v.  Same,  30 
Fed.  R,  2. 

*  Homsby  v.  Eddy,  56  Fed.  R.  461 ; 
Rouse  V.  Harry,  55  Kans.  589,  40  Pac. 
R  1007;  Rouse  V.  Homsby,  14  U.  S. 
C  C.  A.  377,  affirming  67  Fed.  R,  219. 

'Mickkelson  v.  Truesdale,  63  Minn. 
137,  65  N.  W.  R.  260. 


3  Central  Trust  Co.  v.  East  Tennes- 
see, Virginia  &  Georgia  Ry.  Co.  69 
Fed.  R.  353,  357;  Baltimore  Trust 
&  Guarantee  Co.  v.  Atlanta  Traction 
Co.  69  Fed.  R.  358. 

*  Yoakum  v.  Selph,  83  Tex.  607, 
19  S.  W.  R.  14s;  Turner  v.  Cross,  83 
Tex.  218,  18  S.  W.  R.  578,  15  L.  R.  A. 
262;  Dillingham  v.  Blake  (Tex.  Civ. 
App.),  32  S.  W.  R.  T7- 

*  Bartlett  v.  Keim,  50  N.  J.  L.  26a 
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lessor  company  for  negligent  acts  of  the  employees  of  a  receiver 
who  IS  operating  the  road  as  receiver  of  the 'lessee  company.*  It 
has  been  said  that  a  state  enactment  providing  that  the  discharge 
of  a  receiver  while  an  action  is  pending  against  him  shall  not 
operate  as  an  abatement  of  the  suit,  does  not  apply  to  receivers 
of  federal  courts.''  But  it  has  been  held  that  the  Texas  statute 
making  a  railroad  liable  for  acts  of  receivers  after  their  discharge, 
when  the  property  has  been  returned  to  the  company,  applies  to 
receiverships  of  the  federal  court.* 

The  Kansas  statute  providing  for  damages  where  stock  is  killed 
by  a  railroad  company,  has  been  held  to  apply  to  receivers  of  rail- 
roads.® It  has  been  said  that  "  at  one  time  the  notion  prevailed  in 
some  quarters  that  when  a  federal  court  took  a  railroad  into  its 
custody  and  control  through  its  receiver,  the  road  was  thereby 
taken  out  from  under  the  operation  of  the  constitution  and  laws 
of  the  state,  and  that  the  receiver  was  a  law  unto  himself,  and 
could  operate  the  road  without  regard  to  the  requirements  of  the 
state  laws,  and,  indeed,  contrary  to  the  requirements  of  those  laws." 
This  "  notion  "  was  termed  an  "  erroneous  doctrine  and  practice/'" 

Section  2  of  the  act  of  congress  of  1887"  puts  at  rest  all  con- 
troversy as  to  the  amenability  of  federal  receivers  to  state  laws. 
"  Such  receiver  or  manager,'*  it  provides,  "  shall  manage  and  oper- 
ate such  property  according  to  the  requirements  of  the  valid  laws  of 
the  state  in  which  such  property  shall  be  situated  in  the  same 
manner  the  owner  or  possessor  thereof  would  be  bound  to  do  if  in 
possession  thereof." 

But  a  case  in  which  was  involved  a  question  as  to  the  distribution 
of  the  funds  in  the  possession  of  the  receiver,  the  contest  being  as 
to  the  priority  and  preference  of  the  payment  of  claims,  this  act 
of  congress  was  held  not  to  control  the  action  of  the  federal  court, 
this  being  said :  "  To  give  it  such  a  strained  and  unnatural  con- 
struction would  impute  to  Congress  the  purpose  and  intention, 
without  the  emplo3rment  of  apt  and  expressive  language,  to  seriously 
impair  the  constitutional  jurisdiction  of  the  courts  of  the  United 
States  in  matters  of  equitable  cognizance.     It  is  evident  that  the 


0  Chamberlain  v.   New  York,   Lake  v.  Chilton,  7  Tex.  Civ.  App.  183,  27 

Erie  &  Western  R.  R.  Co.  71  Fed.  R.  S.  W.  R.  272. 

656.  ®  Rouse  V.  Redinger,  i  Kans.  App. 

T  Fordyce  v.   Beecher,  2  Tex.   Civ.  355.  4i  Pac  R.  433. 

App.  29,  21  S.  W.  R.  179.  10  Judge  Caldwell  in  30  Am.  Law 

^  Missouri,  Kansas  &  Texas  Ry.  Co.  Rev.  161. 

11  Quoted  in  full  in  section  274. 
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Act  of  Congress  has  no  application  to  the  present  case."^^  Railroad 
receivers  are  included  within  a  statutory  provision  creating  a  lia- 
bility on  a  "  railroad  corporation  "  for  damages  caused  by  fire  in 
(grating  the  road."  A  statute  relating  to  the  shipment  of  live 
stock  which  imposes  a  penalty  on  "  any  company,  owner  or  cus- 
todian of  such  animals  "  for  keeping  them  in  cars  more  than  a 
prescribed  time  without  unloading,  was  declared  not  to  include  a 
receiver  appointed  by  the  federal  court,  it  being  said  that  the  re- 
ceiver was  simply  an  officer  of  the  court,  and  that  the  statute 
being  penal  was  not  to  be  extended  by  construction  so  as  to  include 
receivers.**  The  supreme  court  of  the  United  States  has  said :  "  It 
is  the  duty  of  a  receiver,  appointed  by  the  federal  court  to  take 
charge  of  a  railroad,  to  operate  such  road  according  to  the  laws 
of  the  state  in  which  it  is  situated.  ♦  ♦  ♦  He  is  liable  to  a 
suit  in  a  court  other  than  that  by  which  he  was  appointed,  even  in 
a  state  court,  for  a  disregard  of  official  duty  which  causes  injury 
to  the  party  suing  him."**  The  Indiana  employers'  liability  act 
makes  "  every  railroad  or  other  corporation  "  liable  for  injuries 
sustained  by  an  employee.  The  receiver  for  a  railroad  appointed 
by  a  federal  court  was  declared  to  be  within  the  meaning  of  the 
act.**  This  decision  is  undoubtedly  correct,  particularly  in  view  of 
the  act  of  congress  of  March  3,  1887.  The  receivers  operating  a 
railroad  are  liable  for  failure  to  fence  the  right  of  way  as  provided 
by  statute.*^ 


Section  310.  Liability  of  the  Raihroad  Company  for  Acts  of  Re- 
ceiver.— ^As  already  asserted  the  appointment  of  a  receiver  does 
not  dissolve  the  railroad  company.**  Although  the  corporation  re- 
mains in  existence  and  may  sue  and  be  sued,  and  exercise  its  cor- 
porate functions,  yet  it  may  be  stated  as  a  general  proposition  that 
the  company  is  not  liable  for  the. acts  of  the  receiver.**    Excep- 


"  First  Nat  Bank  v.  Ewing,  103 
Fed.  R,  168,  43  C.  C  A.  150.  Same 
view  held  in  Guarantee  Trust  Co.  v. 
Galveston  City  R.  R.  Co.  107  Fed.  R. 
311,  46  C.  C.  A.  305. 

i^Wall  V.  Piatt,  169  Mass.  398,  48 
N.  E.  R.  270. 

"United  States  v.  Harris,  85  Fed. 
R-  533.  29  C.  C.  A.  327. 

"Erb  V.  Morasch,  177  U.  S.  584, 
20  Sup.  Ct  R.  819,  44  L.  Ed.  897»  con- 
finning  60  Kans.  251,  56  Pac  R.  133. 


i«Hunt  V.  Conner,  26  Ind.  App.  ^^x, 
59  N.  E.  R.  5a 

^'''Robinson  v.  Kirkwood,  91  IlL 
App.  54. 

18  Sections  169  and  288. 

^  Powell  V.  Dayton,  Sheridan  ^ 
Grand  Ronde  R.  R.  Co.  18  Oreg.  33; 
Howe  V.  St.  Clair,  8  Tex.  Civ.  App. 
loi,  27  S.  W.  R.  800;  Memphis  & 
Charleston  R.  R.  Co.  v.  Hoechner,  14 
U.  S.  C.  C.  A.  469;  Chamberlain  v. 
New  York,  Lake  Erie  &  Western  R. 
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tions  to  this  statement  will  be  noted  in  reviewing  the  cases  which 
concern  the  subject  of  this  section. 

The  case  of  Godfrey  v.  Ohio  &  Mississippi  Railway  CcMnpany*^ 
was  for  damages  for  being  ejected  from  a  train  while  the  road  was 
being  operated  by  a  receiver.  The  receiver  was  operating  the  road 
under  the  order  of  the  federal  court.  Afterward  the  possession  of 
the  property  was  returned  to  the  railroad  company  by  order  of  the 
court,  subject  to  such  orders  as  the  court  might  thereafter  make  re- 
quiring the  corporation  to  pay  such  claims  and  liabilities  as  the  re- 
ceiver might  have  incurred  while  in  possession  of  the  property.  The 
order  further  required  that  all  claims  against  the  receiver  should 
be  presented  to  the  court  for  adjudication  within  sixty  days.  The 
railroad  company  gave  bond,  as  required  by  the  court,  to  pay  any 
and  all  debts  or  liabilities  contracted  by  the  receiver  under  the  order 
of  the  court.  The  plaintiff  purchased  a  ticket  while  the  receiver 
was  in  charge  of  the  property;  but  seeing  that  it  was  a  mistake  and 
not  the  ticket  he  had  asked  for,  did  not  show  it  to  the  conductor, 
but  paid  his  fare.  After  the  return  of  the  property  to  the  company, 
he  attempted  to  use  the  ticket,  and  was  ejected.  It  was  held  that 
the  railroad  company  was  not  liable  for  the  mistake  of  the  receiv- 
er's agents.  The  doctrine  was  asserted  that  a  railroad  company, 
in  the  absence  of  a  statute  imposing  liability,  is  not  answerable  for 
injuries  resulting  frc«n  the  mistakes  or  negligence  of  the  receiver  or 
his  agents  while  operating  the  road. 

When  the  property  is  returned  to  the  company  and  it  is  alleged 
and  proved  that  the  receivers  expended  the  earnings,  or  some 
part  of  them,  in  repairing  and  equipping  the  property,  the  prin- 
ciple is  well  settled  that  the  company  may  be  sued  and  held  liable 
for  a  tort  committed  by  the  receivers'  servants,**  but  only  to  the 
extent  of  the  funds  so  invested.^  Under  such  circumstances,  when 
the  suit  has  been  commenced  against  the  receiver  and  he  has  been 


R.  Co.  71  Fed.  R.  636;  Brockcrt  v. 
Central  Iowa  Ry.  Co.  82  Iowa,  369,  47 
N.  W.  R.  1026;  Ohio  &  Mississippi 
R.  R.  Co.  V.  Davis,  23  Ind.  553;  Mis- 
souri, K.  &  T.  R.  R.  Co.  V.  McFadden, 
89  Tex.  137,  33  S.  W.  R.  853;  Howe 
V.  St.  Clair,  8  Tex.  Civ.  App.  loi,  27 
S.  W.  R.  800;  Lock  V.  Franklin  & 
Hillsboro  Turnpike  Co.  100  Tcnn. 
163,  47  S.  W.  R.  132. 

»ii6  Ind.  30. 

21  Texas  &  Pacific  Ry.  Co.  v.  Brock, 
83  Tex.  526;  Texas  &  Pacific  Ry.  Co. 


V.  Adams,  78  Tex.  372,  14  S.  W.  R. 
666,  22  Am.  St  R.  56;  Texas  &  Pa- 
cific Ry.  Co.  V.  Comstock,  83  Tex. 
537;  Texas  &  Pacific  Ry,  Co.  v.  Huff- 
man, 83  Tex.  286,  18  S.  W.  R.  741; 
Missouri,  Kansas  &  Texas  Ry.  Co.  v. 
Wylie  (Tex.  Civ.  App.).  33  S.  \V.  R. 
771;  Texas  &  Pacific  Ry.  Co.  v. 
Geiger,  79  Tex.  13,  15  S.  W.  R.  214. 
^Houston  &  Texas  Cent  R.  R- 
Co.  V.  Crawford,  88  Tex,  277,  fl8  L. 
R.  A.  761,  31  S.  W.  R.  176. 
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discharged,  the  company,  it  has  been  said,  may,  by  amendment,  be 
substituted  as  party  defendant,^  and  the  suit  will  be  considered  as 
continuous  in  respect  of  the  statute  of  limitations.  The  company 
will  not  be  liable  unless  the  action  is  one  that  could  have  been  main- 
tained against  the  receiver.^ 

In  passing  upon  the  question  of  the  liability  of  the  company  for 
the  negligence  of  the  receiver,  when  the  earnings  have  been  invested 
in  betterments  and  the  property  returned  to  the  company,  the 
supreme  court  of  Texas  has  said :  "  This  conclusion  has  been 
reached  from  the  equitable  principle  that  the  company  has  received 
the  benefit  of  a  fund  which  was  primarily  liable  for  the  damages  for 
injuries  occasioned  by  the  acts  of  the  receiver."^  But  it  was  as- 
serted that  the  company  is  not  liable  for  the  negligence  of  its  re- 
ceiver ipso  facto,  and  that  such  liability  exists  only  when  it  is  alleged 
and  proved  that  the  earnings  of  the  railway  while  in  the  hands  of  a 
receiver  have  been  invested  in  betterments  of  the  property,  which 
has  been  returned  to  the  company. 

The  opinion  of  the  supreme  court  of  Texas,  prepared  by  Stay- 
ton,  C.  J.,  in  the  case  of  Texas  &  Pacific  Railroad  Company  v. 
Gay,*  is  most  elaborate  and  interesting;  reference  to  which  has 
been  made  in  the  section  concerning  the  power  of  a  court  to  ap- 
point a  receiver  of  property  beyond  its  territorial  jurisdiction.*' 
The  federal  court  in  Louisiana  appointed  a  receiver  of  the  Texas 
&  Pacific  Railway  Company,  whose  property  was  neither  wholly  nor 
partly  in  that  state.  The  receiver  took  possession  of  and  operated 
the  road,  and  the  company  was  sued  for  an  injury  sustained  by  rea- 
son of  the  receiver's  negligence.  It  was  asserted  that  the  receiver 
was  an  officer  of  the  court  appointing  him,  and  had  only  such 
power  as  the  order  of  the  court,  under  the  general  principles  of 
law  and  due  course  of  procedure,  conferred  on  him,  or  which  may 
have  been  conferred  by  statute,  that  his  possession  was  the  posses- 
sion of  the  court,  and  that  the  property  in  his  hands  was  in  custodia 
legis.  The  court  said :  "  From  these  considerations  it  must  follow 
that  the  court  cannot  confer  upon  receivers  power  outside  of  the 
territory  over  which  it  has  jurisdiction;  for  its  process  cannot  be 
effective  beyond  that,  unless  authorized  by  statute  to  reach  to 

**  Texas  &  Pacific  Ry.  Co.  v.  Brock,  ^4  Texas  &  Pacific  Ry.  Co.  v.  Col- 

S3  Tex.  526;  Texas  &  Pacific  Ry.  Co.       lins,  84  Tex.  121,  19  S.  W.  R.  365. 
▼.  Comstock,  83  Tex.  537,  18  S.  W.  R.  »  Texas  &  Pacific  Ry.  Co.  v.  Huff- 

946;  Texas  &  Pacific  Ry.  Co.  v.  Huff-       man,  83  Tex.  286. 
man,  83  Tex.  286.  M86  Tex.  571. 
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Other  territory  within  the  limits  of  the  country  to  which  the  court 
belongs;  and  where  the  process  of  the  court  cannot  reach  and  be 
entitled  to  enforcement  and  respect,  its  officers  cannot  have  power." 
It  was  held  that  the  appointment  of  the  receiver  by  the  Louisiana 
federal  court  was  void ;  that  as  the  company  permitted  the  receiver 
to  take  possession  of  its  road  and  operate  it,  he  is  to  be  regarded  as 
the  company's  agent,  and  that  for  his  negligence  the  company  was 
liable. 

Where,  through  the  collusion  of  a  railroad  company,  a  receiver  is 
appointed  over  its  property,  who  takes  possession  of  and  operates 
it,  he  will  be  considered  as  the  representative  and  the  mere  agent 
of  the  company,  and  for  his  acts  it  will  be  liable.^  It  was  said  in 
the  first  case  cited  that  if  the  appointment  be  made  collusively  for 
the  benefit  of  the  company  and  with  its  consent,  for  the  purpose  of 
placing  its  property  beyond  the  reach  of  some  class  of  its  creditors, 
then  the  receiver  will  be  the  servant  or  agent  of  the  company,  for 
whose  acts  it  will  be  responsible  as  though  he  had  been  appointed 
by  its  stockholders  or  directors.  In  Texas  it  has  been  held  that 
where  judgment  is  rendered  against  the  receiver  before  his  dis- 
charge, it  may  be  enforced  against  the  company  when  the  net 
earnings  have  been  expended  for  betterments  and  the  property  re- 
turned to  the  company.^ 

The  servants  of  the  receiver  of  the  Wabash  Railroad  Company 
constructed  a  platform  across  a  public  street.  The  State  of  Indiana 
sought  to  prosecute  the  company  for  the  act;  but  the  court  de- 
clared that  as  the  property  was  in  the  possession  of  the  receiver  and 
under  his  exclusive  control,  the  corporation  could  not  be  "  prose- 
cuted for  crimes  or  misdemeanors  committed  by  the  agents  or  ser- 
vants of  the  receiver/'^^  Where  a  railroad  company  accepted  the 
return  of  the  property  under  an  order  of  the  court  imposing  the 
condition  that  the  property  should  be  liable  for  all  demands  and 
liabilities  incurred  by  the  receivers  in  operating  the  road,  it  was  held 


28  Texas  &  Pacific  Ry.  Co.  v.  John- 
son, 76  Tex.  421,  13  S.  W.  R.  463,  18 
Am.  St.  R.  60;  Texas  &  Pacific  Ry. 
Co.  V.  Gay,  86  Tex.  571,  26  S.  W.  R. 
599,  25  L.  R.  A.  52;  San  Antonio  & 
Aransas  Pass  Ry.  Co.  v.  Adams,  11 
Tex.  Civ.  App.  198,  32  S,  W.  R.  733. 

2d  Texas  &  Pacific  Ry.  Co.  v.  Griffin, 
76  Tex.  441,  13  S.  W.  R.  471 ;  Texas 
&  Pacific  Ry.  Co.  v.  Overheiser,  76 
Tex.  437,  13  S.  W.  R.  468,  18  Am,  St 


R.  60;  Texas  &  Pacific  Ry.  Co.  v. 
Miller,  79  Tex.  78,  15  S.  W.  R.  264, 
23  Am.  St  R.  308,  II  L.  R.  A.  395i 
Garrison  v.  Texas  &  Pacific  Ry.  Co. 
10  Tex.  Civ.  App.  136,  30  S.  W,  R- 

725- 

«>  State  V.  Wabash  Ry.  Co.  nS 
Ind.  466,  17  N.  E.  R.  909»  1  L.  R  A. 
179;  Johnson  v.  Lewis,  115  Ind.  49^ 
17  N.  £.  R.  III. 
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that  the  company  was  liable  for  damage  caused  by  the  negligence 
of  the  receivers,  and  without  any  showing  that  any  part  of  the 
eamings  had  been  expended  by  the  receivers  in  improving  the 
property." 

But  the  return  of  its  property  to  a  railroad  company  by  the  re- 
ceivers on  their  discharge  and  its  acceptance  does  not  of  itself  ren- 
der the  company  liable  for  claims  which  accrued  during  the  re- 
ceivership and  through  the  acts  of  the  receiver.^^  But  there  are 
conditions  which  would  fix  such  liability  on  the  company.  Where 
a  railway  company  procured,  or  at  least  had  acquiesced  in  the  with- 
drawal of  the  receivership  proceedings  and  the  discharge  of  the 
receivers  and  the  cancellation  of  their  bond,  it  was  held  that  ac- 
cepting the  restoration  of  the  road,  largely  increased  in  value  by 
the  betterments,  afforded  ground  for  charging  an  assumption  of 
such  valid  claims  against  the  receiver  as  were  not  satisfied  by  him 
before  his  discharge;  the  facts  were  said  to  constitute  "the  ordi- 
nary case  of  a  sale  and  purchase  in  which  compliance  with  the 
stipulated  conditions  forms  part  of  the  consideration."  It  was 
declared  that  the  company  did  not  take  back  its  property  free  from 
all  claims  attending  its  operation  by  the  receivers.'^ 

A  new  corporation  which  takes  the  title  to  the  railroad  prop- 
erty in  the  hands  of  a  receiver  is  not  liable  for  negligence  of  the 
receiver  ordinarily,**  but  conditions  may  exist  which  would  make 
the  purchaser  at  the  sale,  though  a  new  company,  liable  for  obliga- 
tions  on  the  receiver  which  were  not  discharged  by  him.  Where 
receivers  are  in  entire  and  exclusive  control  of  the  railroad  prop- 
erty they  alone  are  responsible  for  injuries  occasioned  by  the  neg- 
ligent management  of  the  property.^  Damages  for  injuries  to  per- 
sons or  property  during  the  receivership,  caused  by  the  negligence 
of  the  receiver's  agents  and  servants,  are  classed  as  a  part  of  the 
operating  expenses  of  the  corporation,  and  are  accorded  priority  of 
payment  out  of  the  net  income,  if  that  is  sufficient,  and  otherwise 
out  of  the  corpus  of  the  property.  If  the  net  income  derived  by  the 
receiver  is  diverted  from  the  payment  of  such  operating  expenses 
and  applied  to  the  improvement  of  the  road,  and  the  receiver  is 

'1  Missouri,    Kansas   &   Texas    Ry.  Ct.  R.  216,  41  L.  Ed.  580.    Same  effect, 

Co.  V.  Giilton,  17  Tex.  Civ.  App.  183,  San  Antonio  &  Aransas  Pass  Ry.  Co. 

27  S.  W.  R.  272.  V.  Barnett,  44  S.  W.  R.  20. 

•*  Missouri,    Kansas   &    Texas    Ry.  «*  Archambeau  v.  New  York  &  N. 

Co.  V.  McFadden,  89  Tex.  137,  33  S.  E.  R.  R.  Co.  170  Mass.  272,  49  N.  E, 

W.  R.  853.  R.  435- 

« Texas    &     Pacific     Ry.     Co.     v.  ssuhion   Pacific  Ry.  Co.  v.  Smith, 

Bloom's  Admr.  164  U.  S.  636,  17  Sup.  59  Kans.  8o»  52  Pac  R.  102. 
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afterward  discharged  and  the  property  is  again  delivered  to  the  cor- 
poration, in  such  a  case  the  corporation  is  liable  for  the  negligence 
of  the  receiver's  servants  and  employees  to  the  extent  of  the  net 
income  so  applied.^  Where  the  possession  of  the  railroad  was 
returned  to  the  company  under  an  order  reserving  to  the  court  the 
jurisdiction  to  adjudicate  and  settle  all  claims  against  the  receivers 
and  to  require  the  company  to  pay  debts  and  claims  arising  out  of 
the  receivership,  the  company  was  held  to  take  the  property  subject 
to  the  order  and  could  be  forced  to  answer  for  such  debts  and 
claims  in  a  direct  proceeding  against  it.*^  Where  a  receiver  of  a 
railroad  company  wrongfully  took  possession  of  land  and  con- 
structed a  railroad  on  it,  and,  after  his  discharge,  the  corporation 
resumed  control  of  the  road  including  the  land  so  taken,  it  was  held 
that  the  owner  could  maintain  an  action  against  the  corporation 
for  its  value.^  Generally  a  railroad  company  is  not  liable  for 
the  acts  of  a  receiver  of  the  road.  Hence,  in  an  actic«i  against  a 
company  because  of  a  death  which  occurred  while  the  receiver  was 
operating  the  road,  the  company  was  held  not  liable.^ 

Section  311.  Controversies  Between  Receivers  and  Employees— 
Wages  —  Labor  Organizations  —  Strikes. —  Where,  prior  to  the 
appointment  of  a  receiver,  the  relations  between  the  railway  com- 
pany and  its  employees  and  their  rates  of  wages  had  been  deter- 
mined mainly  by  certain  rules,  regulations  and  schedules,  it  was 
held  that  such  schedules  and  wages  must  be  presumed  to  be  rea- 
sonable and  just,  and  that  new  schedules  of  reduced  wages  adc^ed 
by  receivers  without  notice  to  the  employees  or  their  representatives 
would  not  be  approved  by  the  court,  although  recommended  by  the 
majority  of  the  receivers,  one  only  of  them  being  a  practical  rail- 
road manager,  and  he  testifying  that  the  new  schedule  should  not 
be  put  into  force  without  some  modifications.*®  In  the  case  cited 
Caldwell,  C.  J.,  said :    "  When  a  court  of  equity  takes  upon  itself 


MBartlett  v.  Cicero  Light,  Heat  & 
Power  Co.  177  IH.  68,  52  N.  E.  R. 
339,  42  L.  R.  A.  715.  In  a  Texas  case 
the  plaintiff  was  injured  while  the 
railroad  was  being  operated  by  re- 
ceivers appointed  by  a  federal  court 
The  road  was  restored  to  the  com- 
pany, the  terms  thereof  not  appearing. 
There  was  no  showing  of  betterments. 
It  was  held  that  the  railroad  company 
was  not  liable.     Missouri,  Kansas  & 


Texas  Ry.  Co.  v.  Wood,  53  S.  W.  R. 
93»  56  L.  R.  A.  592. 

»T  Baltimore  St  Ohio  R.  R.  Ca  v. 
Burris,  iii  Fed.  R.  882,  50  C  C  A. 
48. 

88  Bloomfield  v.  Van  Slykc,  8  N.  E. 
R.  269. 

8©  Louisville  &  So.  Ry.  Ca  ▼• 
Tucker's  Admr.  49  S.  W.  R-  314. 

*>  Ames  V.  Union  Pacific  Ry.  Ctx  6a 
Fed.  R.  7. 
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the  conduct  and  operation  of  a  great  line  of  railroad,  the  men 
engaged  in  conducting  the  business  and  operating  the  road  become 
the  employees  of  the  court  and  are  subject  to  its  orders  in  all  mat- 
ters relating  to  the  discharge  of  their  duties,  and  entitled  to  its 
protection.  The  first  and  supreme  duty  of  the  court  when  it  en- 
gages in  the  business  of  operating  a  railroad  is  to  operate  it 
efficiently  and  safely.  No  pains  and  no  reasonable  expense  are 
to  be  spared  in  the  accomplishment  of  these  ends.  *  *  *  An 
essential  and  responsible  requisite  to  the  safe  and  successful  opera- 
tion of  the  road  is  the  employment  of  sober,  intelligent,  experienced 
and  capable  men  for  that  purpose."  Judge  Caldwell  also  said  of 
labor  organizations,  in  the  same  case :  **  Men  in  all  stations  and 
pursuits  in  life  have  an  undoubted  right  to  join  together  for  re- 
sisting oppression,  or  for  mutual  assistance,  improvement,  instruc- 
tion and  pecuniary  aid  in  time  of  sickness  and  distress." 

The  federal  court  in  another  circuit,  in  a  contest  between  the  re- 
ceivers of  the  Philadelphia  &  Reading  Railroad  Company  and 
their  employees,  refused  to  prohibit  the  receivers  from  enforcing  a 
rule  of  the  company  against  the  employment  of  members  of  any 
labor  organization.*^  In  still  another  circuit  the  federal  court  has, 
in  a  controversy  between  its  receivers  and  railway  employees,  ap- 
proved of  labor  organizations.*^  In  the  case  cited  it  was  said  that 
the  receiver  is  the  agent  of  the  court  in  operating  the  road,  that 
the  petitioners  were  the  employees  of  the  receiver,  and,  therefore, 
the  employees  of  the  court,  that  a  petition  to  the  court  as  their 
employer  not  to  reduce  wages,  or  for  relief  from  any  substantial 
grievance,  would  be  entertained,  but  in  passing  upon  it  the  court 
would  exercise  its  discretion.  A  reduction  of  the  wages  of  ten  per 
cent,  was  sustained  as  being  reasonable,  because  of  a  general  busi- 
ness depression. 

Employees  of  the  receivers  of  the  Toledo,  St.  Louis  &  Kansas 
City  Railroad  Company  petitioned  the  court.  Ricks,  J.,  to  require 
the  receivers  to  set  aside  a  schedule  of  wages  fixed  by  them,  offer- 
ing to  show  that  there  was  no  necessity  for  the  reduction  of  wages 
as  made  by  the  schedule.  It  was  held  that  any  controversy  between 
receivers  and  their  employees  would  be  heard  and  determined  by 
the  court  upon  proper  application,  which,  when  properly  made, 
should  be  entertained  by  the  court,  and,  "  if  the  allegations  are  of  a 
character  to  make  it  proper  to  further  consider  them,  the  receivers 

*iPhtt  V.   Philadelphia  &  Reading  «« Thomas   v.   Cincinnati,   New   Or- 

R.  R.  Co.  65  Fed.  R.  660.  leans  &  Texas  Pacific  Ry.  Co.  62  Fed. 

R.  803. 
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should  be  required  to  file  an  answer  thereto."**  It  was  further  said 
by  Judge  Ricks  that  where  a  receiver  is  empowered  by  the  court  to 
manage  the  business  over  which  he  is  appointed,  he  may  employ 
such  persons  as  may  be  necessary  for  the  purpose,  and  with  the 
exercise  of  discretion  concerning  such  employment  the  court  will 
not  interfere,  unless  some  abuse  is  shown ;  that  courts  are  not  con- 
stituted to  manage  and  operate  railroads ;  that  the  manner  of  em- 
ploying servants  can  be  better  determined  by  the  receivers,  who  are 
experienced  and  have  ability  in  the  business,  and  the  court  will 
rely  upon  the  experience  and  judgment  of  the  receiver  to  wisely 
and  economically  administer  the  trust.  He  refused  the  application, 
saying  that  only  where  an  abuse  of  authority  by  the  receiver  is 
clearly  shown  would  he  interfere. 

The  statement  of  Judge  Caldwell  that  receivers  of  a  railroad  must 
employ  competent  and  efficient  men  to  operate  the  road,  was  ap- 
proved in  the  case  of  United  States  Trust  Co.  v.  Omaha  &  St 
Louis  Railway  Company,**  where  it  was  said  to  be  the  duty  of  re- 
ceivers to  give  notice  of  and  invite  their  employees  to  a  conference 
respecting  any  proposed  reduction  of  wages.  In  this  case  the  mas- 
ter reported  against  a  reduction  of  wages,  but  the  court  rejected  the 
report  and  ordered  a  reduction.  The  reinstatement  of  striking  em- 
ployees has  been  refused  because,  as  the  court  said,  "  to  do  so 
would  cause  the  removal  of  competent  men  who  ser\'ed  the  receiver 
under  adversity."**  As  to  the  adjustment  of  difficulties  between 
receivers  and  their  employees  the  federal  court  has  said :  "  It  is 
competent  for  a  court  to  adjust  difficulties  between  the  receiver 
and  his  employees,  when  it  otherwise  would  tend  to  injure  the 
property  and  defeat  the  purpose  of  the  receivership.  The  court 
may  direct  a  suitable  arrangement  with  the  employees  or  officers  as 
to  compensation  and  conditions  of  employment."** 

Section  312.  Miscellaneous  Matters  —  Service  of  Process  — 
Where  Sued  —  Charitable  Pa3mient  to  Injured  Employee  —  Abate- 
ment of  Nuisance  —  Reorganization  Plan  and  Termination  of  Re- 
ceivership.—  Process  against  railway  receivers  need  not  be  serve<l 
on  them  personally,  but  is  valid  and  binding  when  served  on  their 
agents.*^    Such  service  is  recognized  and  declared  good  by  act  oi 


**  Continental  Trust  G>.  v.  Toledo,  *^Watcrhouse  v.  Comer,  55  Fed.  R. 

St.  Louis  &  Kansas  City  R.  R.  Co.  59  149,  19  L.  R.  A.  403. 

Fed.  R.  514.  '•^  Central  Trust  Co.  v.   St  Louis, 

**63  Fed.  R.  737.  Arkansas  &  Texas  R.  R.  Co.  40  Fed. 

tf  Booth  V.  Brown,  62  Fed.  R.  794.  R.  426. 
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COTgress.'*®  Receivers  of  railroads  may  be  sued  in  any  county 
which  the  line  penetrates.  They  are  supposed  to  reside  in  every 
such  county.*®  It  has  been  held  to  be  a  just  and  good  policy  for 
receivers  of  railways  to  pay  an  injured  employee  his  wages  during 
the  time  of  his  disability,  he  having  been  injured  while  in  the  dis- 
charge of  his  duty,  without  contributory  negligence,  though  the 
receiver  would  not  be  liable  in  law  for  damage  to  such  employee.*^ 
The  same  humane  doctrine  was  enforced  in  another  federal  judicial 
district,  where  an  employee  of  a  receiver  of  a  railroad  was  injured 
without  any  negligence  on  the  part  of  the  receiver  or  his  employees, 
it  being  asserted  that  the  injured  employee  should  be  paid  his  wages 
for  the  time  he  was  disabled,  as  "  ordinary  humanity  and  right 
feeling  "  dictate ;  but  that  such  "  contribution  "  should  be  confined 
to  faithful  and  deserving  employees,  who  merit  consideration  from 
their  employer.  "  It  is  not  every  case  of  an  injured  employed  that 
would  require  the  payment  to  him  of  his  wages."" 

A  nuisance  created  by  a  railroad  being  operated  by  a  receiver 
will  not  be  abated  in  an  ordinary  action ;  but  under  the  rules  and 
regulations  of  the  court  having  the  custody  of  the  property.^  The 
court  will  grant  leave  to  receivers  of  railroads  to  enter  into  an 
agreement  for  partial  readjustment  of  the  affairs  of  the  company, 
when  such  agreement  will  put  the  stockholders  and  creditors  of  the 
company  under  no  obligation  to  accept  or  reject  the  same.  But 
the  court  will  not  pass  upon  the  comparative  merits  of  rival  schemes 
of  reorganization,  but  will  regard  with  satisfaction  any  and  ever)' 
legitimate  effort  to  terminate  the  receivership.^  It  was  said  in 
the  case  cited  that  "  the  appointment  of  receivers  is  an  extraordi- 
nary remedy,  and  should  be  a  temporary  one,"  that  it  is  a  benefi- 
cent one  in  many  cases,  but  when  extended  and  continued  for  an 
unreasonable  period  "  is  a  great  abuse  and  a  great  evil."" 

^24  U.   S.   Stats.  554;   Proctor  v.  *i  Thomas  v.  East  Tennessee,  Vir- 

Missouri,  Kansas  &  Texas  Ry.  Co.  42  ginia  &  Georgia  Ry.  Co.  60  Fed.  R.  7. 

Mo.  App.  124.  ^^  Brown  ,v.  Carolina  R.  R.  Co.  83 

«Ball  V.  Mabry,  91  Ga.  781,  18  S.  N.  C.  128. 

E.  R.  64.  ^  Piatt  V.   Philadelphia  &  Reading 

*>  Missouri    Pacific    R.    R.    Co.    v.  R.  R.  Co.  65  Fed.  R.  872. 

Texas  &  Pacific  R.  R.  Co.  33  Fed.  R.  "  See  section  286. 
701;  Same  v.  Same,  41  Fed.  R.  319. 
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IV. 

Of  the   Priority  of  Claims  Against  the   Receiver  —  Of 

Preferential  Debts  of  the  Company. 

Section  313.  Of  the  Power  of  the  Court  to  Give  Priority  to 
Claims. —  That,  in  a  proceeding  to  foreclose  a  mortgage  and  to  com- 
pel the  sale  of  the  mortgaged  property  for  the  purpose  of  paying 
the  debt  secured  upon  it,  courts  should  declare  debts  of  any  kind 
subsequently  contracted  to  be  a  prior  lien,  seems,  at  first  sight,  to  be 
unreasonable  and  unjust,  and  that  they  should  authorize  and  direct 
their  officer  in  possession  of  such  property  to  borrow  money  and 
make  the  loan  a  lien  above  all  other  encumbrances  seems  still  more 
unreasonable.  But  the  peculiar  nature  of  railroad  property,  in  that 
its  chief  value  consists  in  its  continuous  operation,  and  the  fact  that 
the  general  public  has  a  direct  and  important  interest  in  the  unin- 
terrupted use  of  the  road,  together  with  the  long-established  prin- 
ciple that  it  is  the  duty  of  the  court  to  preserve  the  prc^rty  and 
not  to  allow  it  to  deteriorate  so  as  to  cause  a  loss  to  those  interested 
in  it,  have  compelled  courts  not  only  to  manage  and  operate  railroad 
lines,  but,  in  order  to  do  so,  to  provide  the  means  for  securing  sup- 
plies, labor  and  other  necessities.  Though  this  right  has  often  been 
questioned,  and  was  formerly  strenuously  opposed,  it  may  now  be 
considered  as  definitely  settled."  Indeed,  of  late  years,  the  custom 
is  for  courts  to  direct  receivers,  in  the  order  by  which  they  are  ap- 
pointed, to  pay  all  necessary  expenses  of  operating  and  managing 
the  road  out  of  the  earnings;  and  further  orders  will  be  made  to 
meet  such  extraordinary  expenses,  or  deficiencies,  as  may  arise 
afterward.*^ 

Section  314.  Of  the  Debts  Incurred  by  the  Receiver  in  Operat- 
ing the  Road. —  The  fact  that  receivers  with  power  to  manage 
and  operate  railroad  property,  are  appointed  at  the  suit  of  bond- 
holders in  proceedings  to  foreclose  their  liens  and  for  their  own 
benefit,  implies  consent  on  their  part  that  all  expenses  incurred  by 
the  receiver  in  the  duties  of  his  office  shall  be  paid  out  of  the  fund 
in  his  hands.  Since  it  is  impossible  for  him  to  operate  a  road  with- 
out incurring  debts,   it  is  entirely  reasonable  that  the  property 


w  Wallace  v.  Loomis,  97  U.  S.  146,      60  N.  H.  333 ;  Miltenberger  v.  Logans- 
162.    See  also  the  chapter  on  Receiv-      port  R.  R.  Co.  106  U.  S.  286. 
ers'  Certificates,  next  following.  The  following  chapter  upon  Recdr- 

M  Hale  V.  Nashua  &  L.  R.  R.  Co.      ers'  Certificates  should  be  read  in  con- 
nection with  this  subject 
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which  is  to  be  benefited  by  his  management  shall  bear  the  cost  of 
it.  It  is  equally  reasonable  that  his  necessary  expenses  in  operat- 
ing and  managing  the  road  shall  constitute  a  lien  in  preference  to 
all  other  obligations ;  otherwise  he  would  be  unable  to  secure  sup- 
plies or  employ  assistance." 

An  additional  reason  for  recognizing  this  principle  has  been 
stated  to  be  that,  as  the  mortgagee  has  invoked  the  extraordinary 
aid  of  a  court  of  equity  by  obtaining  the  appointment  of  a  receiver, 
instead  of  availing  himself  of  the  ordinary  remedies  at  law  to 
obtain  possession  and  enforce  his  lien,  a  court  of  equity  may  im- 
pose such  reasonable  conditions  to  the  relief  sought  by  him  as  it 
may  deem  are  required  by  all  the  circumstances  of  the  case.  And 
when  a  mortgagee  has  delayed  the  enforcement  of  his  rights  after 
default,  and  allowed  the  corporation  to  incur  new  debts  for  operat- 
ing expenses  and  for  the  maintenance  of  its  property,  the  conten- 
tion becc^nes  still  stronger  and  more  effective."  Debts  incurred  by 
the  receiver  in  operating  the  road  are  held  to  be  capable  of  assign- 
ment, the  preference  as  to  payment  being  considered  as  being  at- 
tached to  the  debt  itself  and  not  to  the  creditor.**  But  expenses 
attending  negotiations  among  bondholders  having  in  view  the  sale 
of  the  road  and  its  purchase  by  them,  have  been  considered  as  not 
proper  to  be  paid  by  the  receiver,  especially  as  it  appeared  that  there 
was  no  surplus  in  the  receiver's  hands,  and  that  it  was  not  certain 
that  the  negotiations  would  be  carried  into  effect  and  the  sale  made 
in  pursuance  thereof.*^ 


'^^  Wallace  v.  Loomis,  97  U.  S.  146; 
Miltcnbergcr  v.  Logansport  R.  R.  Co. 
106  U.  S.  286.  Sec  also  Taylor  v. 
Philadelphia  &  Reading  R.  R.  Co.  7 
Fed.  R.  377;  Atkins  v.  Petersburg  R. 
R.  G).  3  Hughes,  307.  Contra,  Dcn- 
niston  v.  Chicago,  Alton  &  St.  Louis 
R-  R.  Co.  4  Biss.  414. 

**  Union  Trust  Co.  v.  Soutter,  107 
U.  S.  591 ;  Douglas  V.  Cline,  12  Bush, 
608;  Fosdick  V.  Schall,  99  U.  S.  235; 
Bumham  v.  Bowen,  iii  U.  S.  776. 

"^Bumham  v.  Bo  wen,  iii  U.  S. 
776;  Union  Trust  Co.  v.  Walker,  107 
U.  S.  596.  But  see,  contra,  Skiddy  v. 
Atlantic,  M.  &  O.  Ry.  Co.  3  Hughes, 
320. 

«>  Central  Trust  Co.  v.  Wabash,  St. 
Louis  &  Pacific  R.  R.  Co.  25  Fed.  R. 


69,  See  further  the  chapter  on  Re- 
ceivers* Certificates,  infra.  Upon  the 
subject  of  this  section  this  has  been 
said :  "  When  claims  against  a  fund 
or  property  in  the  hands  of  a  receiver 
are  presented  to  the  court,  the  practice 
is  to  refer  the  claims  to  the  receiver, 
with  directions  to  him  to  ascertain 
whether  the  claims  are  just,  and,  if 
he  so  finds  and  reports,  the  court 
allows  the  claims.  ♦  ♦  ♦  When 
property  is  in  the  hands  of  a  receiver 
that  ought  to  be  used,  and  its  preser- 
vation or  use  requires  an  expenditure 
for  the  employment  of  labor  upon  or 
in  connection  with  it,  or  other  reason- 
able and  necessary  expenditures  for  a 
like  purpose,  such  expenditures  ought 
to  be  paid  out  of  the  earnings  or  pro- 
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Section  315.  Of  the  Debts  Incurred  by  Receivers  for  Complet- 
ing an  Unfinished  Line. —  In  several  instances  courts  have  author- 
ized receivers  to  complete  unfinished  roads,  to  construct  bridges 
and  make  other  permanent  improvements  when  the  best  interests 
of  all  concerned  clearly  made  such  action  necessary,  and  have  given 
the  debts  incurred  thereby  priority  over  the  incumbrances.  Thus 
a  receiver  has  been  empowered  to  construct  a  branch  line  out  of 
the  income  derived  from  the  receivership,  in  that  way  greatly  bene- 
fiting the  property  in  his  hands  and  increasing  its  revenues;  and 
the  court  refused  to  hear  objections  to  the  expenditures  so  incurred 
when  the  parties  applying  had  remained  silent  for  more  than  two 
years.®^  A  federal  court  has  authorized  a  receiver  to  complete  an 
unfinished  road  in  order  to  prevent  the  lapse  of  a  land  gjant  ;•*  and 
another  directed  its  officer  to  complete  an  additional  line  and  a 
bridge  as  a  part  of  the  main  line,  the  expense  to  be  paid  out  of  the 
income,  with  priority  over  the  mortgage  indebtedness.® 

Section  316.  Of  Preferential  Debts  for  Wages,  Labor,  Materials 
and  Supplies —  The  practice  of  the  courts  in  regard  to  allowing 
preference  in  payment  of  wages  earned  and  materials  furnished 
before  the  appointment  of  a  receiver  seems  to  have  been  founded 
upon  the  principle  that  the  interests  of  bondholders  and  other 
creditors  require  that  the  line  of  a  railroad  shall  be  kept  in  unin- 
terrupted operation  and  because  such  debts  would  have  to  be  paid 
by  the  company  if  no  receiver  had  been  appointed.    In  a  late  case 


ceeds  of  the  property.  The  necessity 
for  the  application  of  this  principle  is 
most  apparent  when  the  property  con- 
sists of  a  railway  operated  for 
the  public  convenience  and  benefit 
♦  ♦  ♦  Such  expenditures  benefit  its 
owners  and  incumbrancers.  It  would 
be  inequitable  for  the  holders  of  the 
trust  deed  to  take  the  road  and  the 
proceeds  of  its  use  discharged  from 
liens,  before  the  claims  of  the  peti- 
tioners, and  to  apply  them  to  the  pay- 
ment of  its  bonds.  Though  the  peti- 
tioners performed  the  labor  for  which 
they  ask  compensation  in  the  opera- 
tion of  the  road  before  the  receiver 
took  possession  of  it,  the  proceeds  of 
its  use  and  the  benefit  from  its  con- 
tinued use  were  the  result  in  part  of 
the   petitioners'   labor,    and    the   pay- 


ment thereof  should  precede  the  pay- 
ment of  the  debt  secured  by  the  deed 
of  trust"  Litzenberger  v.  Jarvis- 
G>nklin  Trust  Co.  8  Utah,  15,  28  Pac 
R.  871.     See  section  320. 

^  Gilbert  v.  Washington  City,  V. 
M.  &  G.  S.  Ry.  Co.  33  Gratt  586.  As 
to  the  course  when  the  order  author- 
izing the  construction  of  an  extension 
out  of  the  surplus  income  reserves  a 
lien  upon  such  extension  to  material- 
men, see  Hand  v.  Savannah  &  C.  R. 
R.  Co.  17  S.  C  219. 

«2  Kennedy  v.  St  Paul  &  Pacific  R. 
R.  Co.  2  Dill.  448,  S  Dill.  519. 

«8  Miltenbcrger  v.  Logansport  R.  R- 
Co.  106  U.  S.  286;  Barton  v.  Bar- 
bour, 104  U.  S.  126.  See  also  the 
chapter  on  Receivers'  Certificates,  next 
following. 
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in  the  supreme  court  of  the  United  States  it  was  held  that  items 
for  wages  due  employees  of  a  receiver  within  six  months  imme- 
diately preceding  his  appointment,  debts  due  to  other  railroad  com- 
panies, and  for  supplies  and  damages,  and  debts  incurred  for  the 
ordinary  expenses  of  the  receivers  in  operating  the  road,  may  be 
allowed  priority  out  of  the  earnings;  and,  if  there  is  no  income 
fund,  after  scrutiny  and  opportunity  for  those  opposing  to  l)e 
heard,  then  out  of ^  the  trust  property  itself."  The  limit  of  six 
months  has  been  fixed  in  several  cases,  but  there  seems  to  be  no 
good  reason  why  any  time  should  be  arbitrarily  named.  The  ques- 
tion to  be  considered  in  this  class  of  cases  evidently  is  whether  the 
claim  has  become  stale,  whether  it  has  sunk  into  what  is  called  an 
ordinary  floating  debt,  and  this  must  of  necessity  be  left  for  de- 
cision upon  the  facts  of  each  particular  case.^ 

It  has  been  held  that  if  it  has  become  a  floating  debt  it  will  not  be 
entitled  to  preference.**"  Where  the  default  in  payment  of  interest 
occurred  more  than  eight  months  before  a  receiver  was  appointed, 
wages  earned  after  the  default  and  before  the  appointment  were 
given  priority,  though  no  special  equities  were  shown.®^  In  an- 
other case  claims  for  labor  done  during  the  year  preceding  the 
appointment,  which  had  not  been  assigpned,  were  allowed  against 
the  receiver's  net  income  f^  and,  in  a  later  case,  it  was  held  that 
it  is  not  material  whether  the  claims  have  been  assigpned  or  not.*® 
So,  also,  priority  has  been  allowed  to  claims  for  services  rendered 
during  two  years  next  before  the  receiver  was  appointed.*^^  The 
practice  has  been  carried  still  further  in  a  case  where  notes  given 
by  a  railroad  company  for  money  used  to  pay  for  wages  due  so  as 
to  avoid  a  strike  which  was  threatened,  and  which  were  to  be  paid 
out  of  the  net  income,  were  given  a  preference  in  payment  out  of 
the  income  of  the  receivership  created  twenty-two  months  after  the 
transaction.''^ 


•*  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  R.  Co.  117  U.  S.  434  (1886). 
To  the  same  effect  see  Duncan  v. 
Trustees  of  Chesapeake,  etc,  R.  R. 
Co.  9  Am.  Ry.  Rep.  386. 

•Turner  v.  Indianapolis,  B.  &  W. 
R.  R.  Co.  8  Biss.  315. 

« Duncan  v.  Mobile  &  O.  R.  R.  Co. 
2  Woods,  542 ;  Brown  v.  New  York  & 
Eric  Ry.  Co.  19  How.  Pr.  84;  Huide- 
kopcr  V.  Locomotive  Works,  99  U.  S. 
^58. 


^Douglas  V.  Cline,  12  Bush,  608. 

«8  Skiddy  v.  Atlantic,  M.  &  O.  R.  R. 
Co.  3  Hughes,  320. 

•>  Union  Trust  Co.  v.  Walker,  107 
U.  S.  596. 

70  Williamson  v.  Washington  City, 
V.  M.  &  G.  S.  R.  R.  Co.  33  Gratt 
624.  See  also,  generally,  as  to  time, 
Central  Trust  Co.  v.  Texas  &  St 
Louis  Ry.  22  Fed.  R.  135. 

Ti  Atkins  V.  Petersburg  R.  R.  Co.  3 
Hughes,  307. 
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In  the  same  way  that  courts  allow  priority  to  wages  earned  be- 
fore the  appointment  of  a  receiver,  they  also  give  preference  to 
debts  due  for  supplies,  etc.,  furnished  before  the  appointment  — 
unless  such  debts  have  become  so  stale  as  to  be  a  part  of  the  float- 
ing indebtedness.  In  a  leading  case  it  was  broadly  held  that  the 
net  earnings  of  a  receiver  are  not  exclusively  or  necessarily  the 
property  of  the  mortgagees,  but  may  be  disposed  of  by  the  court,  if 
necessary,  to  pay  such  claims  as  present  superior  equities ;  and  the 
court  gave  preference  to  a  claim  for  materials  and  supplies'  fur- 
nished before  the  receiver  was  appointed,  but  used  by  him  while 
operating  the  road,  out  of  the  net  income,  although  the  claim  was 
in  the  shape  of  a  note  given  three  years  before  the  appointment.^ 
And  the  same  court  approved  the  action  of  a  lower  court  in  au- 
thorizing its  receiver  to  pay,  in  preference  to  the  mortgage  indebted- 
ness, amounts  due  for  materials  and  repairs,  and  for  ticket  and 
freight  balances  due  to  other  roads  before  the  receivership,  as  well 
as  for  rolling  stock  purchased  by  the  receiver  and  expenses  in  com- 
pleting an  additional  line  and  a  bridge.^ 

Section  317.  Further  as  to  Preferential  Debts  —  Imposing  Con- 
ditions as  to  Payment  of —  The  term  "  preferential  debts  "  has 
been  so  used  and  applied  by  the  courts  that  it  may  be  defined  to 
mean  the  debts  of  the  company  contracted  and  incurred  prior  to  the 
appointment  of  the  receiver,  which,  because  of  principles  of  equity 
and  justice,  are  to  be  paid  first  and  in  preference  to  the  mortgage 
debt.''*  The  term  "  prior  claims  "  is  used  generally  to  designate  in- 
debtedness incurred  by  the  receiver  in  operating  the  road,  which 
is  entitled  to  priority  relative  to  the  payment  of  the  mortgage  debt 
In  such  sense  will  the  terms  be  used  in  this  work. 


72  Hale  V.  Frost,  99  U.  S.  389. 

7*  Miltenberger  v.  Logansport  R.  R. 
Co.  106  U.  S.  286.  See  two  following 
sections. 

7*  As  to  preferential  debts  the  su- 
preme court  of  Georgia  has  said: 
"  Such  priority  rests  entirely  upon  a 
supposed  superior  equity;'*  that  it  was 
doubtful  the  principle  could  be  en- 
forced under  the  laws  of  that  state; 
that  the  doctrine  is  "court-made  law" 
and  "well  calculated  to  destroy  all 
evidence  in  the  sacredness  of  con- 
tracts, to  cause  those  who  have  parted 
with  their  money  upon  the  faith  of 


recognized  liens  to  look  with  distrust 
upon  the  law  and  to  doubt  the  protec- 
tion of  the  courts.  It  seems  to  rest 
upon  no  firmer  basis  than  the  power 
of  courts  of  last  resort  to  violate  the 
integrity  of  contracts,  which  power  is 
to  be  exercised  according  to  individual 
opinion  of  the  particular  chancellor 
within  whose  jurisdiction  the  given 
case  may  happen  to  fall.**  Central 
Trust  Co.  V.  Thurman,  94  Ga.  735. 

This  criticism  of  the  doctrine  is  not 
well  founded  and  weighs  but  little 
compared  with  the  current  of  authori- 
ties. 
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Preferential  debts  are  said  to  be  those  which  have  aided  to 
consen^'e  the  property  of  the  railroad  company  and  resulted  in 
benefit  to  the  bondholders,  and  which  were  contracted  within  a 
reasonable  time  prior  to  the  receivership.''*  The  term  includes 
debts  for  labor,  supplies,  equipment  or  any  permanent  improve- 
ment of  the  property,  or  which  result  from  "  indispensable  busi- 
ness relations,  a  continuance  of  which  involves  the  interests  of  the 
public  and  the  traffic  of  the  road.''''*  Claims  for  personal  injuries^'^ 
and  salaries  due  officers  of  the  company^®  are  not  generally  con- 
sidered as  preferred  debts.^  The  reason  for  excluding  the  latter 
is  said  to  be  founded  on  the  proposition  that  the  officers  of  the  com- 
pany are  supposed  and  presumed  to  know  of  its  condition,  while  it 
is  otherwise  with  laborers  and  materialmen.  Debts  incurred  in 
originally  constructing  the  road  have  been  declared  not  to  be  enti- 
tled to  preference.®*^  The  doctrine  of  preferential  debts  is  appli- 
cable only  when  the  mortgagees  seek  and  are  granted  the  appoint- 
ment of  a  receiver,  and  are,  consequently,  parties  to  the  proceed- 
ings.®* 


^  Central  Trust  Co.  v.  Thurman,  ^4 
Ga.  755,  20  S.  £.  R.  141;  Farmers' 
Loan  &  Trust  Co.  v.  Kansas  City, 
Wyandotte  &  North  Western  R.  R. 
Co.  53  Fed.  R.  182.  See  note  to  this 
case  by  Morris  M.  Cohn. 

'^Farmers'  Loan  &  Trust  Co.  v. 
Detroit,  Bay  City  &  Alpena  R.  R.  Co. 
71  Fed.  R.  29 ;  Wood  v.  New  York  & 
New  England  R.  R.  Co.  70  Fed.  R. 
741;  Central  Trust  Co.  v.  East  Ten- 
nessee, Virginia  &  Georgia  R.  R.  Co. 
30  Fed.  R.  895 ;  Bound  v.  South  Caro- 
lina Ry.  Co.  47  Fed.  R.  30;  Clyde  v. 
Richmond  &  Danville  R.  R.  Co.  56 
Fed.  R.  539;  Litzenberger  v.  Jarvis- 
Conklin  Trust  Co.  8  Uteh,  15,  28  Pac. 
R.  871;  Union  Trust  Co.  v.  Illinois 
Midland  Ry.  Co.  117  U.  S.  434;  Clark 
V.  Central  R.  R.  &  Banking  Co.  (U. 
S.  C  C.  A.)  66  Fed.  K.  803. 

'^Farmers'  Loan  &  Trust  Co.  v. 
Detroit,  Bay  City  &  Alpena  R.  R. 
Co.  71  Fed.  R.  29;  Fanners*  Loan  & 
Trust  Co.  V.  Northern  Pacific  R.  R. 
Co.  68  Fed.  R.  36. 

As  to  claim  for  counsel  fees  see 


Bayliss  v.  Lafayette,  M.  &  B.  R.  R. 
Co.  9  Biss.  90. 

^s  Addison  v.  Lewis,  75  Va.  701; 
National  Bank  of  Augusta  v.  Carolina^ 
Knoxville  &  Western  R.  R.  Co.  63 
Fed.  R.  25.  Here  of  president  of 
company.  But  in  Central  Trust  Co. 
V.  Chattanooga  Southern  R.  R.  Co.  69 
Fed.  R.  295,  it  was  held  that  salary 
due  the  secretary  may  be  established 
as  a  preferred  claim,  but  to  entitle  it 
to  preference  there  must  have  been 
an  order  of  court  at  the  time  of  the 
appointment  providing  for  its  pay- 
ment, based  on  evidence  that  the  cur- 
rent earnings  were  diverted  to  pay- 
ing interest  on  the  bonded  debt. 

'^As  to  personal  injuries  see  fur- 
ther on  in  this  section. 

*>  Porter  v.  Pittsburg  Bessemer 
Steel  Co.  120  U.  S.  649. 

81  Gyde  v.  Richmond  &  Danville 
R.  R.  Co.  56  Fed.  R.  5391  Central 
Trust  Co.  v.  East  Tennessee,  Virginia 
&  Georgia  R.  R.  Co.  130  Fed.  R.  895  ; 
Bound  V.  South  Carolina  Ry.  Co.  47 
Fed.  R.  30. 
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That  the  doctrine  of  preferential  debts  may  be  applied  and  en- 
forced in  receivership  proceedings  against  railroad  companies  to 
foreclose  mortgages  is  now  firmly  imbedded  in  American  jurispru- 
dence and  is  founded  on  the  plainest  principles  of  equity  and  justice. 
It  is  difficult  to  determine  what  debts  are  privileged  and  to  be  pre- 
ferred to  the  mortgage,  and  the  decisions  are  also  in  ccKiflict  as  to 
the  time  such  debts  must  have  accrued  to  entitle  them  to  prior  pay- 
ment. In  many  of  the  federal  judicial  districts  difficulty  in  deter- 
mining just  what  debts  are  to  be  preferred  has  been  avoided  by 
requiring,  as  a  condition  to  granting  the  application  for  a  receiver, 
the  payment  of  debts  designated  and  named  in  the  order  of  appoint- 
ment. This  practice  is  generally  recc^ized  as  proper,  and  has 
been  expressly  approved  by  the  supreme  court  of  the  United 
States.®* 

Judge  Caldwell,  of  the  eighth  federal  judicial  circuit,  who  has 
aggressively  asserted  and  rigidly  protected  the  rights  of  the  small 
debtor  class  in  as  many,  if  not  more,  railroad  receivership  cases, 
than  have  been  submitted  to  any  other  one  judge,  long  since 
adopted  the  practice  of  conditional  appointment  of  receivers.* 
Concerning  the  subject  he  has  said :  "  The  court  appointing  a  re- 
ceiver may  impose  such  conditions  as  appear  to  be  just  and  equi- 
table ;  and  the  party  asking  for  and  accepting  the  appointment  of  a 
receiver  on  the  conditions  imposed,  will  be  bound  thereby.""  In 
another  case  he  also  said :  "  When  a  receiver  is  appointed  for  a 
railroad  the  better  practice  is  for  the  judge  or  court  making  the 
appointment  to  stipulate  at  the  time,  and  as  a  condition  of  the 
appointment  of  the  receiver,  what  debts  and  liabilities  of  the  rail- 
way company  shall  be  made  a  charge  on  the  property  and  paid  by 
the  receiver.  If  the  mortgagee  is  unwilling  to  take  a  receiver  on 
the  terms  iynposed,  the  foreclosure  can  proceed  without  a  receiver- 
ship.   If  no  order  is  made  when  the  receiver  is  appointed,  it  may 


«Fosdick  V.  Schall,  99  U.  S.  235; 
Central  Trust  Co.  v.  St  Louis,  Ar- 
kansas &  Texas  Ry.  Co.  41  Fed.  R. 
551;  Dow  V.  Memphis  &  Little  Rock 
R.  R.  Co.  20  Fed.  R.  260;  Thomas  v. 
Peoria  &  Rock  Island  R.  R.  Co.  36 
Fed.  R.  808;  Giles  v.  Stanton,  86  Tex. 
.620;  Farmers'  Loan  &  Trust  Co.  v. 
Kansas  City,  Wyandotte  &  North- 
western R.  R.  Co.  53  Fed.  R.  182; 
Farmers*  Loan  &  Trust  Co.  v.  North- 
em  Pacific  R.  R.  Co.  71  Fed.  R.  245. 


fi*  Every  one  investigating  the  law 
of  railway  receiverships  should  read 
the  address  of  Judge  Caldwell  deliv- 
ered before  "The  Greenleaf  Law 
Club,"  St  Louis,  February,  1896.  It 
is  published  in  full  in  30  Am.  Law 
Rev.   161. 

« Farmers'  Loan  &  Trust  Co.  t. 
Kansas  City,  Wyandotte  &  Northwest- 
em  R.  R.  Co.  53  Fed.  R.  182. 
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be  made  afterward.""  The  supreme  court  of  the  United  States 
used  this  strong  language  in  declaring  the  power  of  courts  to  impose/^ 
conditions  in  appointing  a  receiver :  "  The  mortgagee  has  his  strict 
rights  which  he  may  enforce  in  the  ordinary  way.  If  he  asks  no 
favor  he  need  grant  none.  But  if  he  calls  upon  a  court  of  chancery 
to  put  forth  its  extraordinary  powers  and  grant  him  purely  equi- 
table relief,  he  may  with  propriety  be  required  to  submit  to  the 
operation  of  a  rule  which  always  applies  in  such  cases,  and  do 
equity  in  order  to  get  equity."^ 

In  appointing  receivers  on  conditions  those  imposed  by  some 
courts  have  included  more  than  strictly  preferential  debts.  In  the 
order  have  been  included  debts  and  claims  for  ticket  and  freight 
balances,  for  damages  resulting  from  negligence  in  transporting 
freight  and  passengers,  and  for  injuries  to  employees  or  other  per- 
sons and  to  property  generally,  "  which  have  accrued,  or  upon 
which  suit  has  been  brought  or  was  pending  or  judgment  rendered 
in  this  state;"  and  "all  liabilities  of  said  company  to  persons  or 
corporations  who  may  have  become  sureties  for  said  company  on 
stay  or  supersedeas  bonds  or  cost  bonds,  or  bonds  in  garnishment, 
or  other  like  proceedings."®^ 

Upon  the  subject  of  preferential  debts  the  case  of  Kneeland  v. 
American  Loan  &  Trust  Company^  is  of  special  importance.    The 


/ 


*  Central  Trust  Co.  v.  St  Louis, 
Arkansas  &  Texas  Ry.  Co.  41  Fed.  R. 

5SI. 

*Fosdick  V.  Schall,  99  U.  S.  235. 

•'Entered  by  Judge  Caldwell  in 
Central  Trust  Co.  v.  St.  Louis,  Ar- 
kansas &  Texas  Ry.  Co.  41  Fed.  R. 
551;  Dow  V.  Memphis  &  Little  Rock 
R.  R.  Co.  20  Fed.  R.  260. 

^136  U.  S.  89.  In  the  case  of 
Kneeland  v.  American  Loan  &  Trust 
Co,  136  U.  S.  89,  Mr.  Justice  Brewer, 
speaking  for  the  court,  said:  "The 
appointment  of  a  receiver  vests  in  the 
court  no  absolute  control  over  the 
property  and  no  general  authority  to 
displace  vested  contract  liens.  Be- 
cause in  a  few  specific  and  limited 
cases  this  court  has  decided  that  un- 
secured claims  were  entitled  to  prior- 
ity over  mortgage  debts,  an  idea 
seems  to  have  obtained  that  a  court 
appointing  a  receiver  acquired  power 


to  give  such  preference  to  any  general 
and  unsecured  claims.  It  has  been  as- 
sumed that  a  court  appointing  a  re- 
ceiver could  rightfully  burden  the 
mortgaged  property  for  the  payment 
of  any  unsecured  indebtedness.  In- 
deed, we  are  advised  that  some  courts 
have  made  the  appointment  of  a  re- 
ceiver conditional  upon '  the  payment 
of  all  unsecured  indebtedness  in  pref- 
erence to  the  mortgage  liens  sought 
to  be  enforced.  Can  anything  be  con- 
ceived which  more  thoroughly  defeats 
the  sacredness  of  contract  obligations? 
One  holding  a  mortgage  debt  upon  a 
railroad  has  the  same  right  to  de- 
mand and  expect  of  the  court  respect 
for  his  vested  and  contracted  priority, 
as  the  holder  of  a  mortgage  on  a 
farm  or  lot.  So,  when  a  court  ap- 
points a  receiver  of  railroad  property 
it  has  no  right  to  make  that  receiver- 
ship  conditional   on   the   pajrment  of 
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opinion  was  prepared  by  Mr.  Justice  Brewer  who  had,  at  the  time 
it  was  rendered,  but  recently  been  promoted  from  the  circuit  bench, 
where  his  experience  in  receiverships  of  railways  was  very  great. 
It  is  well  known  by  members'  of  the  profession  in  the  eighth  fed- 
eral judicial  circuit  that  the  views  of  Mr.  Justice  Brewer,  when 
circuit  judge,  and  of  Judge  Caldwell  were  not  in  accord  upon  the 
question  of  preferential  debts  and  the  imposition  of  conditions  in 
appointing  receivers  of  railways;  those  of  the  former  being  more 
restricted  and  less  aggressive.  The  sentence  in  the  quotation  from 
the  Kneeland  case  given  below,  "  Indeed,  we  are  advised  that  some 
courts  have  made  the  appointment  of  a  receiver  conditictfial  upon 
the  payment  of  all  unsecured  indebtedness  in  preference  to  the 
iportgage  lien  sought  to  be  enforced,"  is  understood  by  members  of 
the  profession  to  have  direct  reference  to  some  orders  made  by 
Judge  Caldwell,  and  especially  the  one  in  the  case  of  Central  Trust 
Company  v.  St.  Louis,  Arkansas  &  Texas  Railway  Company,  41 
Fed.  R.  551,  in  which  Judge  Brewer  appointed  a  receiver  and 
imposed  terms  requiring  the  payment  of  preferential  debts,  which 
order  was  afterward  changed  by  Judge  Caldwell,  then  district 
judge,  to  include  a  much  larger  class  of  indebtedness. 

The  United  States  circuit  court  of  appeals  has  declared  that  in 
appointing  receivers  for  a  railroad  the  court  may  authorize  them 
to  pay  the  current  pay-rolls,  vouchers  and  supply  accounts,  in- 
curred in  the  operation  of  the  road  prior  to  their  appointment,  out 
of  the  earnings  coming  into  their  hands,  the  same  as  the  corpora- 
tion might  have  done;  and  that  the  court  can  also  make  a  claim 
for  supplies  furnished  before  the  appointment  a  superior  charge  on 
the  corpus  of  the  property.*®    The  court  may,  as  a  condition  of  the 


other  than  those  few  unsecured  claims 
which,  by  the  rulings  of  this  court, 
have  been  declared  to  have  an  equi- 
table priority.  No  one  is  bound  to 
sell  the  railroad  company  or  to  work 
for  it,  and  whoever  has  dealings  with 
a  company  whose  property  is  mort- 
gaged must  be  assumed  to  have  dealt 
with  it  on  the  faith  of  its  personal 
responsibility,  and  not  in  expectation 
of  subsequently  displacing  the  prior- 
ity of  the  mortgage  lien.  It  is  the  ex- 
ception and  not  the  rule  that  such 
priority  of  lien  can  be  displaced.  We 
emphasize  this  fact  of  the  sacredness 
of  contract  liens  for  the  reason  that 


there  seems  to  be  growing  an  idea 
that  the  chancellor,  in  the  exercise  of 
his  equitable  power,  has  unlimited  dis- 
cretion in  this  matter  of  the  displace- 
ment of  vested  liens."  This  announce- 
ment of  the  supreme  court  may  be 
taken  as  notice  to  the  circuit  courts 
that  the  requirement  in  orders  ap- 
pointing receivers  to  pay  any  obliga- 
tion of  the  company  not  strictly  in- 
cluded in  the  term  "preferential 
debts"  will  not  be  sanctioned  and  up- 
held. 

WNew  England  R.  R.  Co.  v.  Car- 
negie Steel  Co.  75  Fed.  R.  54.  21  C 
C.  A.  219. 
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appointment,  order  the  receiver  to  pay  outstanding  debts  for  labor, 
su[q)lies,  equipments  or  permanent  improvements  incurred  prior  to 
the  mortgage  indebtedness.®^ 

It  has  been  held  that  the  terms  imposed  in  appointing  a  receiver 
of  a  railway  should  not  include  the  payment  of  claims  for  personal 


injuries."  As  to  whether  such  claims  are  preferential  debts  is  in 
dispute.  Such  claims  have  been  declared  not  to  be  included  in  the 
term,*^  while  the  contrary  has  been  asserted.^  Upon  this  subject 
the  conflicting  opinions  entertained  and  expressed  by  Jenkins,  C.  J., 
of  the  seventh  federal  judicial  circuit,  and  Hanford,  D.  J.,  of  the 
Washington  district,  in  a  claim  against  the  Northern  Pacific  Rail- 
way Company,  are  interesting.  In  1887  one  O'Brien  recovered 
judgment  against  the  Northern  Pacific  Railroad  Company  in  the 
district  court  for  the  fourth  judicial  district  of  the  then  Territory, 
now  State  of  Washington,  for  $6,000.  The  company  sued  out  a 
writ  of  error  in  the  territorial  supreme  court  to  review  the  judg- 
ment, and  thereupon  executed  a  supersedeas  bond  with  sureties. 
The  judgment  was  affirmed.  Then  the  company  caused  a  writ  of 
error  to  be  issued  out  of  the  supreme  court  of  the  United  States 
directed  to  the  supreme  court  of  Washington  Territory,  and  another 
supersedeas  bond  was  thereupon  given  with  certain  other  persons 
as  sureties.  This  writ  of  error  was  dismissed  in  November,  1894. 
The  company  was  placed  in  the  possession  of  receivers  in  August, 
1894,  who  petitioned  the  court  for  authority  to  pay  the  judgment 
out  of  the  funds  in  their  hands  accruing  from  the  operation  of  the 
road  since  the  receivership,  alleging  that  the  owner  of  the  judg- 
ment was  about  to  institute  suit  against  the  sureties  on  the  super- 


^Central  Trust  Co.  v.  Utah  Cen- 
tral Ry.  Co.  16  Utah,  12,  50  Pac  R. 
^13-  In  this  case  it  was  said  that  the 
bondholders,  in  asking  for  the  ap- 
pointment of  a  receiver  of  railroad 
property,  must  be  presumed  to  know 
that  such  a  petition  cannot  be  granted 
without  incurring  expenses,  and  that 
they  can  only  be  paid  out  of  the  earn- 
ings of  the  road ;  that  if  they  do  not 
wish  to  consent  to  such  condition  they 
should  permit  the  road  and  its  busi- 
i^s  to  remain  in  the  hands  of  the 
company,  and  allow  such  expenses  to 
^  incurred  and  paid  by  it.  Same 
effect.  Farmers'  Loan  &  Trust  Co.  v. 


Oregon  Pacific  R.  R.  Co.  31  Oreg.  237, 
48  Pac.  R.  706,  38  L.  R.  A.  424. 

»i  Giles  V.  Stanton,  86  Tex.  620,  26 
S.  W.  R.  615. 

»2  Central  Trust  Co.  v.  East  Ten- 
nessee, Virginia  &  Georgia  R.  R.  Co. 
69  Fed.  R.  658;  Farmers'  Loan  & 
Trust  Co.  V.  Detroit,  Bay  City  &  Al- 
pena R.  R.  Co.  71  Fed.  R.  29;  Central 
Trust  Co.  V.  East  Tennessee,  Vir- 
ginia &  Georgia  R.  R.  Co.  30  Fed.  R. 
895;  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pacific  R.  R.  Co.  68  Fed.  R. 
36. 

®8  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pacific  R.  R.  Co.  71  Fed.  R. 
245.  ' 
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sedeas  bonds.  The  receivers  advised  the  court  that  the  sureties  be- 
came bound  solely  as  a  matter  of  accommodation  and  convenience 
to  the  company,  and  without  pecuniary  advantage  of  any  kind  to 
themselves.  They  also  asserted  that,  by  reason  of  the  supersedeas 
bonds,  "  the  assets  of  the  Northern  Pacific  Railroad  Company 
which  came  into  the  hands  of  your  petitioners  as  receivers  have 
been  preserved,  and  were  increased  by  the  amount  of  such  judg- 
ment, which  would  have  been  collected  out  of  the  assets  of  said 
company,  if  said  supersedeas  bonds  had  not  been  given."  The 
complainant  trust  company,  which  was  trustee  under  all  the  mort- 
gages sought  to  be  foreclosed,  answered  that,  because  of  the  pe- 
culiar hardships  of  the  case,  and  the  fact  that  if  the  judgment  had 
been  paid  without  suing  out  the  writ  of  error,  the  assets  of  the  c«n- 
pany  would  have  been  decreased  to  the  amount  of  the  judgment,  it 
would  consent  to  its  payment.  But  the  representative  of  the  second 
mortgage  bondholders,  who  had  been  made  a  party  to  the  suit, 
opposed  the  petition  of  the  receivers. 

In  an  opinion  evidencing  great  thought  and  research  Judge 
Jenkins  denied  the  petition,  asserting  that  the  proposition  presented 
was  whether  "  general  creditors  are  in  law  and  in  equity  to  be  pre- 
ferred to  mortgage  creditors,"  saying :  "  I  am  not  aware  of  any 
decision  going  quite  so  far,  although  it  must  be  confessed  that  in 
the  case  of  Farmers'  Loan  &  Trust  Company  v.  Kansas  City,  Wyan- 
dotte &  Northwestern  Railroad  Company**  is  a  dangerous  approxi- 
mation to  such  holding.  I  think  that  case  to  be  in  direct  antago- 
nism to  the  rulings  of  the  supreme  court,  and  I  am  not  able  to 
follow  it."**  Afterward  the  sureties  themselves  intervened  by  peti- 
tion in  the  federal  circuit  court  for  Washington,  where  ancillary 
proceedings  were  pending.  Judge  Hanford  in  a  strong  opinion 
sustained  the  petition,  and  ordered  the  receiver  to  pay  the  O'Brien 
judgment  and  costs  in  full. 

In  reference  to  the  opinion  of  Judge  Caldwell  in  the  case  of 
Farmers'  Loan  &  Trust  Company  v.  Kansas  City,  Wyandotte  & 
Northwestern  Railroad  Company,®®  which  Judge  Jenkins  criticised, 
Judge  Hanford  said :  "  It  is  my  opinion  that  Judge  Caldwell's  de- 
cision in  that  case  is  sound,  and  that  the  principles  therein  enunci- 
ated must  prevail  as  the  law  of  this  country."  He  declared  that 
liabilities  for  torts  are  operating  expenses  because  they  are  a  conse- 
quence of  operation  of  the  road,  and  that  there  "  can  be  no  reason  or 

»*53  Fed.  R.  182.  Northern  Pacific  R.  R.  Co.  68  Fed. 

•»  Fanners'   Lx)an  &  Trust  Co.   v.      R.  36. 

••53  Fed.  R.  182. 
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just  ground  for  discriminating  by  allowing  one  class  of  current  ex- 
penses as,  for  instance,  wages  or  money  due  to  connecting  lines 
for  interchange  of  traffic,  to  be  paid,  and  refusing  payment  for  any 
other  expense  unavoidably  incurred  in  the  operation  of  the  rail- 
road, as,  for  instance,  a  judgment  for  a  personal  injury  to  a  pas- 
senger or  employee,  or  other  damage  to  merchandise  in  transit."*'^ 
The  assertion  of  Judge  Hanf ord  is  well  founded,  and  is  too  strong 
to  be  lightly  disregarded.  It  has  direct  support  in  the  opinion  of 
the  federal  supreme  court  in  the  case  of  Union  Trust  Company  v. 
Morrison,^  in  which  the  same  question  was  involved,  the  sureties 
having  signed  an  injunction  bond  in  a  proceeding  to  enjoin  the 
enforcement  of  a  judgment  against  the  company. 

The  author  is  inclined  to  the  opinion  that  the  decisions  of  the 
United  States  supreme  court  to  this  time  tend  strongly  against 
classing  a  claim  for  personal  injury  against  the  railroad  cohipany  as 
a  preferential  debt.  Mr.  Justice  Brewer's  views  when  on  the  circuit 
bench  were  certainly  unfavorable  to  such  practice,  and  they  are 
strongly  expressed  adversely  in  the  Kneeland  case.®® 

The  federal  judiciary  is  greatly  divided  as  to  the  question  of 
preferential  debts.  In  the 'Northern  Pacific  Railroad  receivership 
litigation  the  Wisconsin  creditors  of  the  company,  because  of  the 
rulings  of  Judge  Jenkins,  were  denied  payment  of  claims  of  the 
same  character  which  were  declared  privileged  and  preferred  in 
Minnesota  and  Washington ;  the  order  in  the  ancillary  suit  in  Min- 
nesota having  been  rendered  by  Judge  Caldwell  and  followed  by 
Judge  Hanford  in  the  ancillary  proceedings  pending  in  Washing- 
ton. It  is  worthy  of  note  that  when  the  proposed  purchasers  of  the 
Northern  Pacific  Railroad  at  the  foreclosure  sale  petitioned  con- 
gress for  a  federal  charter,  the  house  judiciary  committee  inserted 
in  the  draft  presented  the  broad  order  of  Judge  Caldwell  requiring 
the  payment  of  the  company's  debts  and  liabilities;  and  the  bill, 
with  this  addition,  passed  the  house  of  representatives. 

In  the  case  of  Thomas  v.  Western  Car  Company^  the  federal 
supreme  court  said  that  while  "  many  circumstances  may  exist 
which  may  make  it  necessary  and  indispensable  to  the  business  of 
the  road  and  the  preservation  of  the  property  for  a  receiver  to  pay 
pre-existing  debts  of  certain  classes  out  of  the  earnings  of  the  re- 
ceivership, or  even  the  corpus  of  the  property,*'^  yet  the  discretion 

Tanners    Loan   &  Trust   Co.   v.  •^  Kneeland   v.    American   Loan   & 

Northern  Pacific  R.  R.  Co.  71  Fed.  R.      Trust  Co.  136  U.  S.  89. 
24s.  1 149  U.  S.  95,  13  Sup.  Ct  R.  829. 

••125  U.  S.  591.  *From   opinion   in   Miltenberger  v. 

Logansport  Ry.  Co.  106  U.  S.  266. 
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to  do  SO  should  be  exercised  with  very  great  care.  The  court  de- 
clared that  rental  for  cars  accruing  prior  to  the  commencement  of 
the  foreclosure  proceedings  should  not  be  paid  in  preference  to  the 
mortgage. 

In  the  case  of  Wood  v.  New  York  &  New  England  Railroad 
Company^  these  propositions  were  announced  as  to  what  are  pref- 
erential debts:  No  fixed  and  inflexible  rule  can  be  framed,  but 
each  case  is  to  be  largely  governed  by  its  own  special  circumstances ; 
that  the  tendency  of  the  courts  is  to  narrow  rather  than  enlarge  tlie 
class  of  such  preferred  claims;  that  the  allowance  of  such  claims 
does  not  depend  upon  the  order  of  court  appointing  the  receivers; 
that  the  current  income  of  a  railroad  is  primarily  to  be  devoted  to 
the  payment  of  current  debts;  and  where  such  income  has  been 
used  for  the  payment  of  interest  upon  mortgage  indebtedness  or 
for  permanent  improvements,  or  in  any  manner  has  been  diverted 
for  the  benefit  of  the  mortgagees  at  the  expense  of  the  current  debt 
fund,  there  must  be  a  restoration  to  the  extent  of  such  diversion; 
that  independently  of  the  question  of  diversion  debts  may  be  pre- 
ferred which  are  incurred  for  labor  and  supplies  necessary  to  keep 
the  road  a  going  concern  from  day  to  day,  or  which  are  the  outcome 
of  indispensable  business  relations,  a  continuance  of  which  involves 
the  interests  of  the  public  and  the  traffic  of  the  road. 

A  claim  for  the  erection  of  a  station  depot  has  been  held  to  be  a 
preferred  debt,  the  court  saying  that  such  a  building  is  essential  to 
the  operation  of  the  road.*  But  rentals  which  accrued  under  a 
lease  of  a  railroad  line  have  been  declared  not  entitled  to  prefer- 
ence.* So  of  a  claim  for  goods  lost  by  fire  while  in  the  possession 
of  the  company.'  The  doctrine  of  preferential  debts  is  not  appli- 
cable to  strictly  private  corporations,  but  only  to  those  of  a  quasi 
public  character ;  those  in  the  operation  of  which  the  public  is  pe- 
culiarly interested ;  which,  of  course,  includes  railroads."' 

Section  318.  Preferential  Debts  —  The  Latest  Cases. —  The 
subject  of  preferential  debts  in  foreclosure  proceedings  continues 
to  be  the  cause  of  much  consideration  by  and  the  source  of  con- 

«7o  Fed.  R.  741.  •Easton  v.  Houston  &  Texas  Cent 

*  Northern  Pacific  R.  R.  Co.  v.  La-  Ry.  Co.  38  Fed.  R.  12. 

mont,  69  Fed.  R.  23.  ^  Merchants'  Co.  v.  Moore,  106  Ala. 

•New  York,  Pennsylvania  &  Ohio  646,  17  So.  R.  705;  Phillips  v.  Wise 

R.  R.  Co.  V.  New  York,  Lake  Erie  &  (Tex.  Civ.  App.),  31  S.  W.  R.  4^; 

Western  R.  R.  Co.  58  Fed.  R.  268.  Fidelity  Ins.  &  Safe  Deposit  Co.  v. 

Shenandoah  Iron  Co.  42  Fed.  R.  t^ 
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flicting  opinions  from  the  courts,  as  will  be  evidenced  by  the  latest 
cases,  which  are  here  presented. 

Where  a  building  was  commenced  before  the  appointment  of  a 
receiver  of  a  railroad  company,  and  the  receiver  has  the  work  com- 
pleted, though  without  the  order  of  the  court,  the  cost  of  the  build- 
ing was  allowed  as  a  preferred  claim  over  the  mortgage.^  The 
opinion  of  the  supreme  court  of  Georgia  in  the  case  of  Green  v. 
G)ast  Line  Railroad  Company®  is  a  most  interesting  one.  There  was 
involved  the  right  to  pay  a  death  claim  in  preference  to  the  mortgage 
indebtedness.  The  judgment  had  been  recovered  against  the  com- 
pany prior  to  the  foreclosure  proceedings,  the  death  having  oc- 
curred subsequent  to  the  execution  and  filing  of  the  mortgage. 
Ex-Chief  Justice  Bleckley,  though  retired  from  the  bench,  was  in- 
vited by  the  court  to  sit  in  the  case  and  prepare  the  opinion,  which 
he  did,  declaring  against  the  weight  of  authority,  in  his  usual 
vigorous  language,  that  the  income  of  the  railroad  company,  both 
before  and  after  the  appointment  of  the  receiver,  was  properly 
subject  .to  the  payment  of  the  judgment  in  preference  to  the  in- 
debtedness secured  by  the  mortgage.  The  mortgage  did  not  cover 
the  income  of  the  railroad  company.  The  ex-chief  justice  reasoned 
that,  by  invoking  equitable  relief,  such  as  the  appointment  of  a 
receiver,  the  mortgagees  submitted  themselves  to  do  equity;  that 
as  the  mortgagor  remained  in  possession  and  operated  the  rail- 
road, the  income,  whether  produced  before  or  after  the  appoint- 
ment of  the  receiver,  should  be  first  applied  to  a  claim  for  damages 
resulting  from  wrong  committed  by  the  mortgagor ;  that  such  dam- 
ages were  to  be  considered  as  operating  expenses  and  made  charge- 
able upon  the  income  as  against  the  mortgagees,  and  that  so  long 
as  such  charge  was  unsatisfied  the  mongagees  could  not  despoil 
and  equitably  divert  the  income  from  its  payment,  and  take  the 
benefit  of  such  aiversion,  either  directly  or  indirectly.  The  famous 
jurist  criticises  most  severely  the  opinions  holding  to  the  contrary, 
particularly  that  of  Judge  Sanborn  in  a  federal  case,^^  which  con- 
cerned a  claim  for  damages  for  personal  injuries  caused  by  the 
negligence  of  a  street  railway  company  five  months  prior  to  the 

•Girard  Ins.  Co.  v.  Cooper,  162  U.  be  reached  by  the  late  discovery  of 

S.  52a  16  Sup.  Ct  R.  879.  Professor    Roentgen,    and    for    their 

•97  Ga.  15,  24  S.  E.  R.  814.  beftcfit  and  the  benefit  of  the  profes- 

^•St  Louis  Trust  Co.  v.  Riley,  70  sion    generally,    we    shall    close    this 

Fed.  R.  32,  16  C.  C  A.  610.    In  refer-  opinion  with  proper  illustrations  based 

wee  to  the  opinion  in  this  case  Jus-  on  the  new  process."    The  illustrations 

ticc  Bleckley   says:     "Courts    which  are  X-ray  exposures, 
thus  reason  and  decide  may  possiWy 
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appointment  of  a  receiver  in  proceedings  to  foreclose  a  mortg^e  on 
the  property  of  the  railway  company.  It  was  declared  by  the 
United  States  circuit  court  of  appeals  that  such  a  claim  was  not 
entitled  to  priority  of  payment  over  a  mortgage  debt  out  of  the 
earnings  accruing  during  the  receivership.  It  was  said  that  such 
a  claim  is  not  based  on  any  considerations  inuring  to  the  benefit 
of  the  mortgage  security  or  tending  to  keep  the  road  a  going  con- 
cern, which,  the  court  asserts,  is  the  test  as  to  the  preference  of  a 
claim  over  the  mortgage  debt. 

The  opinion  of  the  supreme  court  of  Georgia  in  the  case  of 
Green  v.  Railroad  Company,  cited  above,"  prepared  by  ex-Chief  Jus- 
tice Bleckley,  has  received  special  consideration  by  the  federal  court, 
which  declared  that  the  decision  in  the  case  is  against  the  author- 
ities and  would  not  be  followed.^  Where  third  parties,  at  the 
request  of  and  for  the  benefit  of  the  trustee  in  a  mortgage  on  a 
railroad,  have  entered  into  obligations  for  the  purpose  of  preserv- 
ing the  mortgaged  property  for  the  benefit  of  the  joint  holders 
and  have  incurred  a  liability  in  so  doing,  such  liability  may  prop- 
erly be  discharged  out  of  the  income  of  the  corpus  of  the  mortgaged 
property  as  a  preferential  claim."  All  debts  for  current  supplies 
contracted  within  a  reasonable  time  before  the  receivership  should 
be  paid  from  the  surplus  earnings  before  any  part  thereof  can  be 
spent  on  improvements,  the  mortgage  debt  or  any  investment  favor- 
able to  the  bondholders."  A  claim  for  the  purchase  price  of  ma- 
chinery furnished  a  cable  street  railway  six  months  prior  to  the 
appointment  of  a  receiver  of  the  company,  and  necessary  for  its 
operation,  is  entitled  to  be  paid  in  preference  to  the  mortgage  in- 
debtedness.^** The  weight  of  the  authorities  is  decidedly  against 
the  payment  of  a  claim  for  personal  injuries  occasioned  by  the  neg- 
ligence of  a  railway  company  prior  to  the  appointment  of  a  receiver 
in  preference  to  the  mortgage  indebtedness.  Such  a  claim,  it  is 
held,  is  not  entitled  to  payment  out  of  either  the  income  or  the 
corpus  of  the  mortgaged  property  to  the  prejudice  of  the  mortgage 
debt.*®    Where  a  receiver  was  appointed  for  a  railroad  at  the  re- 

1^97  Ga.  15,  24  S.  E.  R.  814.  Steel  Co.  76  Fed.  R.  492,  22  C  C  A. 

12  Central  Trust  Co.  v.  Chattanooga,  289. 

Rome  &  Columbus  R.  R.  Co.  89  Fed.  ^^  Central   Trust   Co.    v.    Clark,  81 

R.  388.  Fed.  R.  269. 

1'  Jones    V.    Central   Trust    Co.    73  !•  Veatch  v.  American  Loan  &  Trust 

Fed.  R.  568;  Brandenstein  v.  Way,  49  Co.  79  Fed.  R.  471,  25  C.  C  A.  59  J 

Pac.  R.  511.  Farmers'  Loan  &  Trust  Co.  v.  Union 

w  Southern    Ry.    Co.    v.    Carnegie  Pacific  R.  R.  Co.  79  Fed.  R.  227,  a* 
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quest  of  stockholders,  and  he  accumulated  a  large  fund,  and  after- 
ward a  receiver  was  appointed  for  the  property  in  a  foreclosure 
proceeding,  it  was  held  that  the  fund  so  accumulated  was  not  sub- 
ject to  the  mortgage  lien  but  was  to  be  applied  to  claims  against 
the  railroad  company,  whether  founded  on  contract  or  negligence." 
The  following  are  cases  in  which  claims  were  declared  to  be 
within  the  rule  of  preferential  debts,  and  payable  either  out  of  the 
earnings  or  the  corpus  of  the  property.  Debts  incurred  by  the  com- 
pany for  things  which  were  necessary  to  keep  the  road  a  going 
concern,  or  which  were  the  outcome  of  indispensable  business  re- 
lations, a  continuation  of  which  involves  the  interests  of  the  public 
and  traffic  of  the  road ;  such  as  a  cable  for  use  in  the  operation  of 
a  cable  railway.*®  Claims  for  labor  and  materials  necessary  for 
the  repair  of  a  bridge,**  or  indispensable  in  continuing  the  opera- 
tion of  the  road.^  Coal  used  in  the  operation  of  the  road.^*  Cars 
furnished  one  railroad  company  by  another  in  the  course  of  busi- 
ness are  said  to  be  materials  furnished  for  the  operation  of  the 
road,  arid  when  destroyed  by  fire,  claims  therefor  should  be  classed 
and  paid  as  part  of  the  expenses  of  operation.^  Also  of  cars  pur- 
chased by  the  railroad  company,  which  were  necessary  for  its  suc- 
cessful operation.^     A  claim  for  car  wheels,^  for  railroad  irons 


C  C.  A.  511;  Farmers'  Loan  &  Trust 
Co.  V.  Mestelle,  79  Fed.  R.  748,  24 
CCA.  194;  New  York  Security  & 
Trust  Co.  V.  Louisville,  £.  &  St.  L. 
C  R.  R.  Co.  79  Fed.  R.  386;  Veatch 
V.  American  Loan  &  Trust  Co.  84  Fed. 
R.  274, 

"  Veatch  v.  American  Loan  &  Trust 
Co.  97  Fed.  R.  471*  25  C.  C.  A.  39. 

**New  York  Guaranty  &  Indemnity 
Co.  V.  Tacoma  Ry.  &  Motor  Co.  83 
Fed.  R.  365. 

^Qeveland,  Canton  &  Southern 
Ry.  Co.  V.  Knickerbocker  Trust  Co. 
96  Fed.  R.  73. 

^Bellingham  Bay  Improvement  Co. 
V,  Fair  Haven  &  W.  Ry.  Co.  17  Wash. 
371,  49  Pac  R.  514.  "  It  has  become 
a  settled  principle  under  the  authori- 
ties, that  where  a  mortgage  is  taken 
upon  the  property,  and  even  upon  the 
earnings  of  such  a  corporation,  it  is 
implied  from  the  nature  of  the  busi- 
ness in  which  the  concern  is  engaged, 
and   the    ordinary    management    and 


conduct  of  such  business,  that  the 
current  earnings  of  the  enterprise 
shall  be  first  applied  to  the  pay- 
ment of  the  current  operating  ex- 
penses, such  as  for  labor  and  supplies 
and  for  necessary  improvements  and 
equipments  of  the  mortgaged  prop- 
erty, and  that  the  balance  only,  usually 
termed  the  'net  earnings,'  shall  be  ap- 
plied in  payment  of  the  mortgage  in- 
debtedness." McCornack  v.  Salem 
Consolidated  Street  Ry.  Co.  34  Oreg. 
543,  56  Pac.  R.  518,  75  Am.  St.  R.  664. 

21  Clark  V.  Central  R.  R.  &  Banking 
Co.  60  Fed.  R.  803,  14  C.  C.  A.  112; 
Virginia  &  American  Coal  Co.  v.  Cen- 
tral R.  R.  &  Banking  Co.  170  U.  S. 
355,  18  Sup.  Ct.  R.  657. 

22  Grand  Trunk  Ry.  Co.  v.  Central 
Vt.  R.  R.  Co.  88  Fed.  R.  636. 

«St.  Louis,  Alton  &  Springfield  R. 
R.  Co.  V.  O'Hara,  177  111.  525,  52  N. 
E.  R.  734,  affirming  75  111.  App.  496. 

2*  Stewart  v.  Wisconsin  Cent  R.  R. 
Co.  95  Fed.  R.  577.  In  this  case  Judge 
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and  tiack  bolts,  which  were  in  the  nature  of  supplies  for  repairs." 
Claims  for  materials  necessary  for  any  essential  improvement  of  the 
property.^ 

Illustrations  of  the  rule  of  preferential  debts  are  furnished  by 
the  following  cases,  in  which  it  was  held  that  the  claims  presented 
were  not  in  the  rule,  and  were  refused.^  A  claim  for  steel  rails  to 
replace  the  old  ones,  which  were  furnished  sixteen  months  prior  to 
the  appointment  of  the  receiver.^    The  rejection  of  the  claim  was 


Jenkins  said :  "  I  think  it  must  always 
be  assumed,  in  the  absence  of  counter- 
vailing- facts,  that  in  such  case  there 
is  a  tacit  understanding  that  income 
from  the  operation  of  the  road  shall 
be  applied  to  operating  expenses.  It  is 
so  in  fact  as  a  matter  of  common 
knowledge,  and  it  is  no  straining  for 
effect  to  assume  that  one  dealing  with 
a  railway  company  acts  upon  such 
matters  of  common  knowledge.  The 
seller  knows,  as  a  general  rule,  that 
a  railway  company  has  seldom  any 
other  means  of  paying  its  operating 
expenses  than  income  derived  from 
the  operation  of  the  road,  and  can  rea- 
sonably expect  payment  from  no  other 
source.  ♦  ♦  ♦  The  seller  has  an 
equitable  lien,  not  only  upQn  the  then 
current  income,  but  upon  further  sur- 
plus income  in  the  hands  of  the  re- 
ceiver." 

25  Lee  V.  Pennsylvania  Traction  Co. 
105  Fed.  R.  405. 

2«  Farmers*  Loan  &  Trust  Co.  v. 
American  Water  Works  Co.  107  Fed. 
R.  23.  In  this  case  Sanborn,  C.  J., 
said:  "It  is  perhaps  impossible, and  if 
possible  it  would  be  unwise  to  draw 
the  line  of  demarcation  between  claims 
that  may  and  those  that  may  not  be 
preferred  to  the  mortgages  in  pay- 
ment out  ot  the  income  earned  by  an 
insolvent  corporation  after  receivers 
in  foreclosure  are  appointed,  or  out 
of  the  corpus  of  the  property.  The 
special  circumstances  of  each  case  will 
necessarily'  and  rightfully  influence 
the  direction  of  the  court.    This  much 


the  authorities  we  have  reviewed 
seem  to  indicate.  First,  the  chancellor 
may,  in  his  discretion,  charge  upon 
the  income  earned  after  the  appoint- 
ment of  receivers  in  foreclosure,  or 
upon  the  corpus  of  the  property,  as 
prior  liens  to  that  of  the  mortgage, 
the  current  operating  expenses  of  a 
railroad  and  the  claims  of  sureties 
who  have  executed  bonds  to  prevent 
forced  sales  of  the  property.  ♦  ♦  • 
Second,  one  who  furnishes  materials 
and  labor,  in  the  case  of  a  mortgage, 
under  a  subsequent  agreement  with 
the  mortgagor,  for  the  purpose  of 
constructing  expensive  and  permanent 
improvements  necessary  to  the  main- 
tenance and  operation  of  the  works 
of  a  <7uajt-public  corporation,  does 
not  necessarily  thereby  acquire  an 
equitable  lien  superior  to  that  of  the 
mortgagees  on  the  mortgage  income 
of  the  corporation  earned  after  the 
appointment  of  receivers  in  foreclos- 
ure, or  upon  the  corpus  of  the  mort- 
gaged property.  *  *  ♦  Third,  mort- 
gagees of  income  who  have  stipulated 
in  their  mortgage  that  the  mortgagor 
shall  have  possession  until  default, 
ordinarily  acquire  no  right  as  against 
the  mortgagor  or  its  creditors  to  the 
income,  or  an  accounting  concerning 
it,  until  they  demand  its  surrender,  or 
flle  a  bill  for  the  foreclosure  of  their 
mortgage." 

^Lackawanna  Iron  &  Coal  Co.  v. 
Farmers*  Loan  &  Trust  Co.  79  Fed. 
R.  202,  24  C.  C.  A.  487. 

MMorgan*s   Louisville  &   T.  R.  4 
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not  based  upon  the  matter  of  time.  Claims  for  money  loaned  to 
the  railroad  company  at  various  times,  ranging  from  nine  to  four 
years  before  the  appointment  of  the  receiver,  for  the  purpose  and 
with  the  result  of  keeping  the  road  in  safe  running  order,  were 
held  not  to  be  entitled  to  a  preference  over  the  mortgage  indebted- 
ncss.*  And  so  of  claims  for  money  advanced  to  a  railroad  com- 
pany to  pay  floating  debts  and  interest  coupons.^^  Mileage  due 
under  a  contract  for  the  use  of  Pullman  cars,  and  compensation 
for  the  use  of  cars  generally  called  "  car  rentals.  "^^  Rent  for  track 
privileges,  where  no  special  necessity  is  shown.^  Claims  for  valu- 
able and  lasting  improvements  in  the  road,  and  which  do  not  con- 
stitute an  adjunct  requisite  or  necessary  to  keep  the  road  a  going 
concern,  such  as  a  heater  in  a  street  railway  car.^  Claims  for 
original  construction  or  reconstruction  of  the  railroad." 

A  railroad  company  created  by  the  consolidation  of  lines  or  roads 
under  mortgages  cannot,  by  a  course  of  operation  entirely  under 
its  own  control,  fasten  on  the  corpus  of  the  constitutional  lines,  to  the 


S.  S.  G>.  V.  Fanners'  Loan  &  Trust 
Co.  79  Fed  R.  210,  24  C.  C.  A.  495. 
But  it  has  been  adjudged  that  an  ad- 
vance made  to  an  electric  railway  com- 
pany, which  was  also  engaged  in  fur- 
nishing electric  lights,  to  build  a  power- 
house to  supply  additional  power 
which  was  necessary  to  keep  the  rail- 
road a  going  concern  and  enable  it  to 
carry  out  a  contract  to  supply  lights 
to  a  city,  as  well  as  to  the  inhabitants, 
for  which  it  had  a  franchise  that  would 
otherwise  be  forfeited,  constitutes  a 
preferential  claim  as  against  the  mort- 
gagees of  the  company,  where  the  ad- 
vance was  made  on  an  express  agree- 
ment that  it  was  to  be  repaid  from 
current  net  earnings,  and  the  amount 
was  not  greater  than  general  business 
prudence  might  properly  have  regarded 
as  necessary.  Illinois  Trust  &  Savings 
Bank  v.  Ottumwa  Electric  Ry.  Co.  89 
Fed.  R.  235.  But  the  United  States 
circuit  court  of  appeals  has  consid- 
ered this  same  subject,  and  held  con- 
trary to  the  decision  of  the  district 
judge,  declaring  that  the  loan  made 
to  the  electric  plant  company  on  a 
pledge  of  its  income  was  not  to  be 


preferred  over  the  mortgage  indebted- 
ness, but  because  the  loan  was  not 
necessary  to  enable  the  company  to 
continue  its  business,  and  was  not  in- 
dispensable to  enable  it  to  continue  a 
goifig  concern.  Caldwell,  C.  J.,  dis- 
senting. Illinois  Trust  &  Savings 
Bank  v.  Dowd,  105  Fed.  R.  123,  44  C, 
C  A.  389,  52  L.  R.  A.  481. 

20  Southern  Development  Co.  v. 
Farmers*  Loan  &  Trust  Co.  79  Fed. 
R.  212,  24  C.  C  A.  497 ;  Illinois  Trust 
&  Savings  Bank  v.  Ottumwa  Electric 
Ry.  Co.  89  Fed.  R.  235 ;  Illinois  Trust 
&  Savings  Bank  v.  Dowd,  105  Fed.  R. 
123,  44  C.  C.  A.  389,  52  L.  R.  A.  481. 

^  Pullman  Palace  Car  Co.  v.  Amer- 
ican Loan  &  Trust  Co.  84  Fed.  R. 
18,  28  C.  C.  A.  263. 

•1  Thomas  v.  Car  Co.  149  U.  S.  95, 
13  Sup.  Ct.  R.  824. 

88  Louisville  &  Nashville  R.  R.  Co. 
V.  Central  Trust  Co.  87  Fed.  R.  500. 

88  McComack  v.  Salem  Consolidated 
Street  Ry.  Co.  34  Oreg.  543,  56  Pac 
R.  518,  75  Am.  St.  R.  664. 

8*  First  Nat.  Bank  v.  Ewing,  103 
Fed.  R.  168,  43  C  C  A.  150. 
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displacement  of  the  mortgage  liens,  debts  for  the  expenses  of  opera- 
tion, for  the  use  of  equipment  and  for  interest  on  the  value  of  its 
terminals.^  Mileage  books  issued  by  a  railroad  company  were 
held  not  to  be  entitled  to  preferential  payment,  although  the  order 
of  appointment  authorized  the  receiver  to  pay  traffic  or  mileage  bal- 
ances which  had  accrued  within  six  months,  it  being  said  that  such 
order  did  not  give  the  absolute  right  to  pay  such  claims  in  prefer- 
ence to  the  mortgage  indebtedness.^  Claims  for  additional  mo- 
tive power  and  permanent  equipments,  not  necessary  to  maintain 
the  road  as  a  going  concern,  are  not  within  the  rule.^^  And  so  of 
claims  for  printed  matter  and  stationery,^  for  rentals  of  terminal 
facilities,^*  and  for  damages  caused  by  fire  set  by  sparks  from  one 
of  the  company's  locomotives.^  But  the  contrary  has  been  de- 
clared in  Missouri,  where  a  receiver  was  held  liable  in  an  action  to 
recover  damages  sustained  by  reason  of  a  fire  which  was  lighted 
on  the  railroad's  right  of  way  by  a  section  gang  of  the  company.*^ 
The  rule  of  preferential  debts  is  applicable  only  to  railroads  and 
other  ^wa^public  corporations.  Electric  light  and  power  companies 
are  included  in  the  rule.'**  The  claims  of  general  creditors  of  a 
mortgagor  are  generally  subject  to  the  mortgage  indebtedness, 
when  contracted  prior  to  its  execution.  The  right  of  a  creditor  of 
an  insolvent  corporation  in  the  hands  of  a  receiver  to  have  a  prefer- 
ence over  bondholders  secured  by  mortgage  is  strictissimi  juris,  A 
claim  of  a  bank  for  money  loaned  to  a  railroad  company  after  the 
execution  of  a  mortgage  was  adjudged  to  have  no  preference  in 
payment  over  the  mortgage  indebtedness."**  But  when  mortgage 
creditors  ask  a  court  of  equity  to  take  possession  of  railway  prop- 
erty and  operate  it,  they  consent  to  have  all  the  liabilities  resulting 
from  such  operation  take  precedence  of  their  liens.*^    In  order  to 


SB  New  York  Security  &  Trust  Co. 
V.  JLouisville,  Evansville  &  St.  Louis 
Consolidated  R.  R.  Co.  102  Fed.  R. 
382. 

s^Monsarrat  v.  Mercantile  Trust 
Co.  109  Fed.  R.  230,  48  C.  C.  A.  328. 

87  Rhode  Island  Locomotive  Works 
V.  Continental  Trust  Co.  108  Fed.  R. 
5,  47  C  C.  A.  147. 

88  Van  Frank  v.  Railroad  Co.  89 
Mo.  App.  489. 

••St.  Louis  Merchants'  Bridge  & 
Terminal     Ry.     Co.    v.     Continental 


Trust  Co.  Ill  Fed.  R.  669,  49  C  C  A 

529. 

^Hilcs  V.  Case,  9  Biss.  549. 

«  Grant  v.  Omaha,  K.  C.  &  EL  R.  R. 
Co.  94  Mo.  App.  312,  68  S.  W.  R.  9i- 

*2  Illinois  Trust  &  Savings  Bank  v. 
Ottumwa  Elec   Ry.   Co.   89  Fed-  R. 

235. 
*8  Farmers'   Loan   &   Trust  Co.  v. 

Bankers  &  Merchants'  Tel.   Co.  148 

N.  Y.  315,  42  N.  E.  R.  707. 

*8*St.  Louis  &  S.   W.   Ry.  Co.  v. 

Holbrook,  73  Fed.  R.  112,  19  C  C  A. 

38s. 
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successfully  invoke  the  rule  as  to  the  payment  of  preferential  d^bts 
the  mortgagee  must  be  a  party  to  the  proceedings.** 

Section  319.  The  Time  Within  Which  Preferential  Debts  Must 
Have  Accrued. —  The  decisions  are  conflicting  as  to  the  time  within 
which  preferential  claims  must  have  accrued  to  entitle  them  to  pre- 
ferred payment.  This  question  may  be  properly  presented  by  ref- 
erence to  the  cases  concerning  it. 

Six  months  have  been  frequently  asserted  to  be  the  fixed  time 
prior  to  the  appointment  of  a  receiver  of  the  company  which  bars 
the  pasrment  of  preferential  debts.**  The  case  of  Fosdick  v.  Schall** 
has  been  accepted  in  some  jurisdictions  as  establishing  what  is  called 
the  "  six  months'  rule."*^  Even  this  rule  has  been  declared  to  be 
"  dangerous  "  and  it  has  been  asserted,  but  very  incorrectly,  that 
claims  older  than  six  months  are  never  preferred.*®  There  are  au- 
thorities which  declare  against  six  months  or  any  fixed  time  as 
barring  the  allowance  of  preferred  claims.  "A  preferential  debt," 
it  has  been  asserted,  "  is  not  barred  though  contracted  more  than 
six  months  before  the  appointment  of  a  receiver.  As  to  such  debts 
there  is  no  arbitrary  six  months*  rule,  as  has  been  often  decided."** 
The  same  announcement  was  made  in  another  federal  circuit,  with 
the  additional  statement  that  the  debt  "  must  have  been  incurred 
within  a  reasonable  time  before  the  appointment  of  receivers ;  such 
reasonable  time  depending  on  the  circumstances  of  each  particular 
case."®*^  In  another  case  the  time  was  stated  to  be  "  a  reasonable 
time  —  put  usually  at  six  months."" 

Judge  Caldwell  has  said  and  still  insists  that  "  there  is  no  fixed 
rule  barring  preferential  debts  contracted  more  than  six  months 
before  the  appointment  of  the  receiver,"  and  that  there  is  no  "  six 
months'  rule.""*    The  United  States  supreme  court  gave  priority  to 


**  Atlantic  Trust  Co.  v.  Dana,  128 
Fed.  R.  209. 

« Rutherford  v.  Pcnn.  Midland  R. 
R.  Co.  178  Pa.  St  38,  35  Atl.  R.  926; 
Tbomas  v.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  91  Fed.  R.  195;  Interna- 
tional Trust  Co.  V.  Townscnd  Brick 
ft  C  Co.  95  Fed.  R.  850  (C.  C.  A.). 

«99  U.  S.  235. 

^^  Putnam  v.  Jacksonville,  Louis- 
ville &  St  Louisville  Ry.  Co.  61  Fed. 
R.  440;. National  Bank  of  Augusta  v. 
Carolina,  Knoxville  &  Western  R.  R. 


Co.  63  Fed.  R.  25;  Fosdick  v.  Schall, 
99  U.  S.  235. 

^National  Bank  of  Augusta  v. 
Carolina,  Knoxville  &  Western  R.  R. 
Co.  63  Fed.  R.  25. 

«  Northern  Pacific  R.  R.  Co.  v.  La- 
mont,  69  Fed.  R.  23. 

80  Wood  V.  New  York  &  New  Eng- 
land R.  R.  Co.  70  Fed.  R.  741. 

'^i  Clyde  V.  Richmond  &  Danville 
R.  R.  Co.  56  Fed.  R.  539. 

*2  Farmers'  Loan  &  Trust  Co.  v. 
Kansas  City,  Wyandotte  &  Northwest- 
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a  claim  for  materials  furnished  three  years  before  the  appointment 
of  the  receiver,  and  for  which  a  note  had  been  given  sixteen  months 
before  the  appointment.*^  And  in  another  case  the  same  court 
recognized  the  justness  of  paying  a  debt  contracted  for  coal  eleven 
months  preceding  the  appointment  of  the  receiver." 

In  the  case  of  the  Central  Trust  Company  v.  St.  Louis,  Arkansas 
&  Texas  Railway  Company,**^  Mr.  Justice  Brewer,  then  circuit 
judge,  appointed  a  receiver  and  provided  in  the  order  for  the  pay- 
ment of  enumerated  indebtedness  which  had  been  incurred  by  the 
company  within  six  months.  Afterward  Judge  Caldwell,  then  dis- 
trict judge,  entered  a  second  order,  which  included  a  larger  class  of 
indebtedness  and  contained  no  specification  of  time. 

The  author  is  not  prepared  to  accept  the  so-called  "  six  months' 
rule,"  or  any  arbitrary  or  fixed  time,  within  which  preferential  debts 
must  have  been  contracted  to  entitle  them  to  payment  out  of  the 
trust  estate.  If  the  doctrine  of  preferential  debts  is  to  prevail  at 
all,  it  should  be  enforced  so  as  to  fully  administer  the  justice  with 
which  it  is  fraught.  Why  there  are  right  and  equity  in  favor  of  a 
creditor  for  six  months  and  not  for  seven,  twelve  or  a  greater  num- 
ber of  months  is  beyond  understanding.  Just  as  long  as  the  debt 
may  be,  or  could  have  been,  enforced  against  the  company,  it 
should  be  considered  as  retaining  its  preferential  character  and 
entitled  to  the  privilege  of  preferential  payment.  Such  time  is  that 
prescribed  by  the  statute  of  limitations,  which  alone  should,  and 
reasonably  can  bar  preferential  debts.  This  assertion  is  but  the 
announcement  of  the  maxim,  equity  follows  the  law,  and  has  sup- 
port in  decisions  of  the  supreme  court  of  Washington,  wherein  it 
was  declared  that  "  the  six  months'  rule  "  is  not  a  limit  of  time, 
and  preferential  debts  should  be  recognized  and  paid  within  the 
period  of  time  allowed  by  the  statute  of  limitations.^  The  federal 
courts  are  breaking  away  from  the  "  six  months'  rule."  The 
United  States  circuit  court  of  appeals  has  declared  that  payment 
should  be  made  of  preferential  debts  which  accrued  within  a  reason- 
able time  prior  to  the  appointment  of  the  receiver,  saying  that  what 
was  a  reasonable  time  would  depend  upon  the  special  circumstances 

em  R.  R.  Co.  53  Fed.  R.  182.     See  W41  Fed.  R.  551. 

note  to  this  case  by  Morris  M.  Cohn.  w  Brandcnstein  v.   Way,   17  Wash. 

See  article  by  Judge  Caldwell  upon  293,  49  Pac.  R.  511;  Bellingham  Bay 

"  Receivers  of  Railways,"  30  Am.  Law  Improvement   Co.   v.   Fair   Haven  & 

Rev.  161.  Whatcom  Ry.  Co.  17  Wash.  37I1  49 

M  Hale  V.  Frost,  99  U.  S.  389.  Pac  R.  5x4. 

^Burnham   v.    Bowen,    iii   U.    S. 
77^ 
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of  each  case,  and  is  a  question  of  law  that  should  not  be  fixed  by 
any  hard  and  fixed  rule."  Another  court  has  said  that  the  time  is 
within  the  sound  discretion  of  the  court  having  jurisdiction  of  the 
accounts.^ 

Section  320.  Of  Claims  Arising  Out  of  Operation  of  Road  by 
Receiver  Entitled  to  Prior  Payment  —  Expenses  of  Operation. — 
^  As  stated  in  the  second  preceding  section  the  term  "  preferential 
debts"  is  used  to  designate  certain  indebtedness  incurred  by  the 
company  before  the  appointment  of  the  receiver,  while  the  term 
**  prior  claims  "  may  be  properly  used  to  signify  indebtedness  and 
liability  contracted  and  incurred  by  the  receiver  in  operating  the 
road.  In  this  section  we  wish  to  speak  of  the  latter  class  of  indebt- 
edness as  distinguished  from  preferential  debts,  of  which  the  pre- 
ceding section  treats. 

It  has  been  declared  that  to  entitle  one  to  priority  over  the  mort- 
gage it  must  be  shown  that  the  fund  from  which  he  was  entitled  to 
pa}Tnent  was  diverted  and  misappropriated  for  the  use  and  benefit 
of  mortgage  bondholders.*^  In  the  case  of  Thomas  v.  Peoria  & 
Rock  Island  Railway  Company,^  Mr.  Justice  Harlan  said :  "  Every 
railroad  mortgagee  in  accepting  his  security  impliedly  agrees  that 
the  current  debts  made  in  the  ordinary  course  of  business  shall  be 
paid  from  the  current  receipts  before  he  has  any  claim  upon  the 
income."  The  claims  arising  out  of  the  operation  of  a  railroad  by 
a  receiver,  whether  under  contract  or  tort,  have  right  to  payment 
out  of  the  earnings  received  from  the  operation  of  the  road  superior 
to  the  lien  of  the  mortgage.  If  they  be  insufficient,  the  claims  are 
chargeable  on  the  corpus  of  the  property,  and  entitled  to  payment 
out  of  the  proceeds  of  its  sale.®^  Where  a  receiver  of  a  main  line 
and  a  branch  line  incurs  expense  for  the  betterment  of  the  latter, 
such  expense  becomes  a  charge  on  the  fund  of  the  entire  road  and 
is  entitled  to  payment  prior  to  the  mortgage.^    All  expenses  in- 


*' Southern  Ry.  Co.  v.  Carnegie 
Steel  Co.  76  Fed.  R.  492,  22  C.  C.  A. 
289.  Courts  generally  are  inclining  to 
disregard  the  "six  months'  rule." 
Cleveland,  Canton  &  Southern  R.  R. 
Co.  V.  Knickerbocker  Trust  Co.  86 
Fed.  R.  73 ;  Central  Trust  Co.  v.  Utah 
Cent  Ry.  Co.  16  Utah,  12,  50  Pac  R. 

813. 

*  Central  Trust  Co.  v.  East  Ten- 
nessee, Va.  &  Ga.  R.  R.  Co.  86  Fed. 
R.  624,  26  C  C.  A  3a 


5»St.  Louis,  Alton  &  Terre  Haute 
R.  R.  Co.  V.  Cleveland,  Cincinnati  & 
Indianapolis  Ry.  Co.  125  U.  S.  658. 

^36  Fed.  R.  808. 

•1  Central  Trust  Co.  v.  Thurman,  94 
Ga.  735 ;  Kneeland  v.  Bass  Foundry 
&  Machine  Works,  140  U.  S.  592. 
Contra,  Davenport  v.  Receivers,  2 
Woods,  519. 

•^Phinizy  v.  Augusta  &  Knoxville 
R.  R.  Co.  62  Fed.  R.  771. 
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curred  in  operating  the  road  and  administering  the  trust  are  to  be 
paid  out  of  the«eamings ;  and  if  they  be  insufficient,  then  out  of  the 
proceeds  of  the  sale  of  the  property.^ 

A  court  which  appoints  a  receiver  acquires,  by  virtue  of  that  ap- 
pointment, certain  rights  and  assumes  certain  obligations,  and  the 
expenses  which  the  court  creates  in  the  discharge  of  these  obliga- 
tions are  burdens  necessarily  on  the  property  taken  possession  of, 
and  this,  irrespective  of  the  question  who  may  be  the  ultimate 
owner,  or  who  may  have  the  preferred  lien,  or  who  may  have  in- 
voked the  receivership.  So,  if,  at  the  instance  of  any  party  right- 
fully entitled  thereto,  a  court  should  appoint  a  receiver  of  property, 
the  same  being  railroad  property,  and  therefore  under  an  obligation 
to  the  public  of  continued  operation,  it,  in  the  administration  of 
such  receivership,  may  rightfully  contract  debts  necessary  for  the 
operation  of  the  road,  either  for  labor,  supplies  or  rentals,  and  make 
such  expenses  a  prior  lien  on  the  property  itself. 

The  expenses  of  a  receivership  may  be  recognized  as  being  a 
first  lien  upon  the  assets,  extending  even  to  those  derived  from  a 
sale  of  the  property.**  Where  a  receiver  used  cars  belonging  to 
another  company  the  owner  of  the  cars  is  entitled  to  be  paid  for 
their  use,  and  a  claim  therefor  is  chargeable  to  the  fund  arising^ 
from  the  sale  of  the  property  as  an  expense  of  administration,  over 
the  debt  of  the  mortgagees."**  Rentals  due  for  cars  used  by  the 
receiver  under  a  contract  existing  with  the  company  at  the  time 
of  the  appointment,  are  superior  to  the  lien  of  the  mortgage  debt^ 
Claims  against  a  railroad  company  for  right  of  way,  taken  under 
the  exercise  of  the  right  of  eminent  domain,  have  priority  over  the 
necessary  expenses  of  a  receivership.®^  Claims  for  damages  for 
injuries  to  persons  or  property  occasioned  during  the  receivership 
and  caused  by  the  negligence  of  the  receiver,  his  agents  and  em- 
ployees, are  classed  as  operating  expenses,  and  are  accorded  the 
same  priority  of  payment  as  are  other  necessary  expenses  incurred 
in  operating  the  road.^    A  receivership  of  a  railroad  secured  in  an 


^See   section   328. 

•*Lanc  V.  Macon  &  A.  Ry.  Co.  96 
Ga.  630,  24  S.  E.  R.  157;  Central  Trust 
Co.  y.  East  Tenn.,  Va.  &  Ga.  R.  R. 
Co.  80  Fed.  R.  624. 

*Lane  v.  Macon  &  A.  Ry.  Co.  96 
Ga.  630,  24  S.  E.  R.  157. 

••Mercantile  Trust  &  Safe  Deposit 
Co.  V.  Southern  Iron  Car  Line  Co.  113 
Ala.  543.  21  S.  R.  373. 


•^Crosby  v.  Morristown  &  Cumber- 
land Gap  R.  R.  Co.  42  S.  W.  R.  507- 

«8Lock  V.  Franklin  &  Hillsboro 
Turnpike  Co.  100  Tenn.  163,  47  S.  W. 
R.  132;  Southern  Carolina  &  G.  R.  R- 
Co.  V.  Carolina,  C.  G.  &  C  Ry.  Co. 
93  Fed.  R.  543,  35  C.  C.  A.  423;  St 
Louis  &  S.  W.  Ry.  Co.  v.  Holbrook, 
75  Fed.  R.  112,  19  C  C.  A.  385. 
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action  by  general  creditors  does  not  entitle  them  to  payment  from 
the  earnings  of  the  receiver  prior  to  claims  for  labcu",  material  and 
supplies.*^  Rent  due  from  a  receiver  under  the  order  of  the  court 
is  a  receivership  expense  and  entitled  to  payment  prior  to  the  mort- 
gage indebtedness/^ 

Section  321.  Of  Diversion  of  Income  as  Affecting  Priority  of 
Claims. —  The  income  from  operating  the  road  being  primarily 
liable  for  the  necessary  expenses  incurred  by  the  receiver  in  its  man- 
agement, the  diversion  thereof  for  other  purposes  will  not  be  al- 
lowed. So,  the  appropriation  of  the  income  for  the  benefit  of  the 
mortgage  bondholders,  either  for  the  payment  of  interest  on  the 
bonds,  or  for  permanent  improvements  on  the  property,  will  not  be 
permitted  when  debts  for  supplies,  materials  and  labor  remain  un- 
paid. In  such  case  the  court  will  restore  to  the  unsecured  creditors 
what  has  been  improperly  diverted.^  It  is  not  necessary  that  the 
diversion  of  income  be  made  before  the  receiver  was  appointed. 
Thus,  where,  while  a  road  was  in  the  hands  of  a  receiver,  the  in- 
come derived  from  its  operation  was  applied  to  payment  for  addi- 
tional ground  and  rolling  stock,  which  enhanced  the  value  of  the 
property  as  a  security,  and  thus  benefited  the  mortgagees,  claims 
for  supplies  furnished  were  made  a  charge  upon  the  property  after 
it  had  been  sold  under  foreclosure.*^* 

The  diversion  of  the  earnings  and  their  investment  in  betterment:? 
has  been  declared  sufficient  reason  to  order  a  claim  for  personal  in- 
jury to  be  paid  out  of  the  proceeds  of  the  foreclosure  sale.''^^  It  is 
the  rule  that  if  any  of  the  earnings  shall  have  been  diverted  toward 
the  payment  of  the  mortgage  debt  or  interest,  leaving  unpaid  debts 


■^Ruhlcnder  v.  Chesapeake,  O.  & 
S.  W.  R.  R.  Co.  91  Fed.  R.  5. 

™Felton  V.  Cincinnati,  95  Fed.  R. 
J36. 

^iFosdick  V.  Schall,  99  U.  S.  235; 
Williamson's*  Admr.  v.  Washington 
City,  Virginia  Midland  &  G.  S.  R.  R; 
Co.  33  Gratt.  624 ;  Bumham  v.  Brown, 
III  U.  S.  776;  Turner  v.  Indianapolis, 
B.  ft  W.  R.  Co.  8  Biss.  315;  Ryan  v. 
Hays,  62  Tex.  42. 

"Union  Trust  Co.  v.  Soutter,  107 
U.  S.  591.  See  also  Bumham  v. 
Bowcn,  III  U.  S.  776,  782,  in  which 
Chief  Justice  Waite  said:  "As  the 
diyersion  of  the  fund  created,  in 
equity,  a  charge  on  the  property  as 


security  for  its  restoration,  it  is  clear 
that  if  the  mortgagees  prefer  to  take 
the  property  under  a  decree  of  strict 
foreclosure,  they  take  it  subject  to  the 
charge  in  favor  of  the  current  creditor 
whose  money  they  have  got,  and  that 
he  can  insist  on  a  sale  of  the  property 
for  his  benefit,  if  they  fail  to  make  the 
payment  without."  In  Langdon  v. 
Vermont  &  Canada  R.  R.  Co.  54  Vt. 
593,  debts  incurred  by  managers  of  a 
railway,  after  their  discharge  as  re- 
ceivers, under  a  consent  decree,  were 
held  to  constitute  a  lien  in  the  nature 
of  an  equitable  mortgage,  which  may 
be  enforced  by  strict  foreclosure. 
'^  Ryan  v.  Hays,  62  Tex.  42. 
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incurred  for  things  necessary  to  keep  the  railroad  a  going  concern, 
such  diversion  will  be  corrected  by  the  court.''*  This  rule  applies  not 
only  to  foreclosure  proceedings,  but  to  proceedings  instituted  by 
stockholders.*'*^  The  rule  applies  also  to  the  diversion  of  the  earnings 
by  the  mortgagor,  or  corporation  itself,  as  well  as  by  a  receiver.^' 

It  is  not  necessary  to  show  a  diversion  of  the  income  in  order  to 
entitle  claims  to  be  paid  out  of  the  income  prior  and  in  preference 
to  the  mortgage  indebtedness.  If  the  thing  for  which  payment  is 
claimed  was  necessary  to  continue  the  operation  of  the  road,  it  is 
entitled  to  payment  before  the  mortgage  indebtedness,  whether 
there  has  been  a  diversion  of  the  income  or  not."  The  real  conse- 
quences of  a  diversion  of  the  income  is  to  require  payment  of  certain 
claims  out  of  the  corpus  of  the  property.  If  the  mortgagor  prior  to 
the  receivership  proceedings,  or  if  the  receiver,  diverts  the  income 
and  applies  it  to  the  payment  of  the  mortgage  indebtedness,  leaving 
unpaid  claims  which  were  entitled  to  priority  and  preference,  they 
will  be  paid  out  of  the  proceeds  of  the  sale  of  the  property."'® 


■^^  Southern  Ry.  Co.  v.  Carnegie 
Steel  Co.  76  Fed.  R.  492,  22  C.  C.  A. 
289;  Central  Trust  Co.  v.  East  Tenn., 
Va.  &  Ga.  R.  R.  Co.  80  Fed.  R.  624. 

'''^Southern  Ry.  Co.  v.  Carnegie 
Steel  Co.  76  Fed.  R.  492,  22  C.  C.  A. 
289. 

76  Central  Trust  Co.  v.  E.  Tenn.,  Va. 
&  Ga.  R.  R.  Co.  80  Fed.  R.  624. 

"^  New  York  Guaranty  &  Indemnity 
Co.  V.  Tacoma  Ry.  &  Motor  Co.  83  Fed. 
R-  365;  Cleveland,  Canton  &  Southern 
R.  R.  Co.  V.  Knickerbocker  Trust 
Co.  86  Fed.  R.  73.  An  anomalous 
case  is  that  of  Hamerly  v.  Mercantile 
Trust  &  Deposit  Co.  123  Ala.  596,  26 
So.  R.  646,  in  which  it  was  held  that 
a  railway  employee  who  had  a  claim 
against  the  corporation  for  services 
rendered  recently  before  and  up  to 
the  time  of  the  appointment  of  a  re- 
ceiver in  a  foreclosure  proceeding, 
was  not  entitled  to  be  paid  "out  of 
the  assets  of  the  corporation  in  the 
hands  of  the  receiver  in  priority  to 
the  bondholders,  it  not  being  shown 
that  any  part  of  the  gross  income  of 
the  company,  either  during  the  re- 
ceivership or  prior  thereto,  had  been 


diverted  from  the  payment  of  current 
expenses,  and  appropriated  directly  or 
indirectly  to  the  benefit  of  the  bond- 
holders." Such  a  claim  is  a  preferen- 
tial one,  and  entitled  to  payment  out 
of  the  income  regardless  of  any  ques- 
tion of  diversion. 

78  Clark  V.  Central  R.  R.  &  Bank- 
ing Co.  66  Fed.  R.  803,  14  C.  C  A 
112;  International  Trust  Co.  v. 
Townsend  Brick  &  Contracting  Co.  95 
Fed.  R.  850  (C.  C.  A.).  In  the  case 
last  cited,  Lurton,  C.  J.,  who  delivered 
the  opinion  of  the  court  of  appeals, 
discusses  in  extenso  the  question  of 
the  diversion  of  income,  saying  that 
claims  classed  as  preferential,  being 
for  wages  and  materials  and  better- 
ments for  the  road,  are  payable  only 
out  of  the  income  of  the  road;  that 
such  debts  and  claims  are  not  to  be 
paid  out  of  the  proceeds  of  the  sale 
of  the  property,  unless  there  has  been 
a  diversion  of  the  income  to  the  pay- 
ment of  the  mortgage  debt  or  interest; 
that  to  entitle  one  to  equitably  charge 
the  proceeds  of  the  sale  of  the  prop- 
erty with  a  preferential  claim  there 
must    be   both    allegation    and   proof 
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In  receivership  proceedings  in  behalf  of  general  creditors  of  a 
railroad  the  receiver  paid  the  operating  expenses  in  preference  to  the 
daims  of  the  creditors,  and  it  was  held  that  this  was  not  a  diversion 


of  snch  diversion,  and  the  claim  will 
be  good  only  as  to  the  amount  of 
sach  diversion  and  no  more.  In 
the  opinion  it  is  declared  that  the 
case  of  Fosdick  v.  Schall,  99  U.  S. 
2J5,  is  susceptible  of  the  construction, 
that  it  sanctions  the  payment  of  prefer- 
ential claims  out  of  the  proceeds  of 
the  sale  of  the  corpus,  regardless  of 
whether  there  has  been  a  diversion 
of  income  in  favor  of  the  mortgage 
debt  The  claim  in  dispute  was  for 
the  construction  of  a  stone  pier  and 
abutments  for  a  railroad  drawbridge. 
We  quote  from  the  opinion  as  follows : 
**We  think  in  such  cases  the  court 
has  no  power  to  displace  contract 
rights,  and  neither  Fosdick  v.  Schall 
nor  any  of  the  cases  which  have  fol- 
lowed it,  afford  any  sufficient  au- 
thority, when  rightfully  understood, 
in  opposition  to  this  view.  'These 
debts  of  the  income'  are  an  equitable 
charge  only  upon  the  '  current  income ' 
of  the  mortgaged  railroad.  If  such 
debts  remain  unpaid  when  the  rail- 
road passes  into  the  possession  of  a 
<;ourt  of  equity,  this  '  equitable  charge ' 
is  continued,  and  attaches  to  the  sur- 
plus income  arising  under  the  re- 
ceivership. If  this  surplus  income  is 
not  applied  to  the  payment  of  the 
debts  to  which  it  is  primarily  devoted, 
biit  is  expended  for  the  benefit  of  the 
mortgagee  and  in  payment  of  interest, 
or  in  the  purchase  of  property  which 
passed  under  the  mortgage,  or  in  bet- 
terments of  the  railroad  itself «  an 
equity  arises  as  a  consequence  of  such 
diversion  which  will  justify  a  court 
of  equity  in  requiring  the  mortgagee 
to  restore  to  the  income  that  which 
has  been  taken  away.  The  power  of 
the  court  to  dispute  mortgage  liens 
in  favor  of  such  unsecured  debts  of 
the  mortgagor  depends  upon  the  fact 


that  the  current  income,  either  before 
or  after  the  receivership,  has  been 
diverted  to  the  benefit  of  the  disputCvi 
mortgage,  and  the  extent  to  which 
the  corpus  of  the  mortgaged  property 
can  be  called  upon  to  pay  such  debt) 
of  the  income  is  limited  by  the  amount 
of  the  diversion.  Fosdick  v.  Schall, 
iupra,  has  been  cited  and  relied  upon 
as  sanctioning  the  idea  that  without 
regard  to  the  question  of  misapplica- 
tion of  income,  claims  of  the  class 
called  'preferential'  constitute  a 
charge  upon  the  corpus  of  the  mort- 
gaged railroad,  if  the  income,  either 
before  or  after  a  receivership,  is  in- 
sufficient to  pay  them.  This  is  a  mis- 
conception of  that  case.  *  *  *  The 
intervening  petition  did  not  allege  that 
there  had  been  any  diversion  of  in- 
come, either  before  or  after  the  ap- 
pointment of  the  receiver.  *  *  * 
To  justify  a  decree  displacing  the 
mortgage  liens,  there  should  have 
been  such  averments  of  facts  as  would 
have  made  an  issue.  *  *  *  The  de- 
cree of  the  court  was  not  based  upon 
any  such  ground,  but  distinctly  upon 
the  ground  that  such  a  claim  was  en- 
titled to  preference  over  the  mortgage 
debts  irrespective  of  any  diversion  of 
income  before  or  after  the  appomt- 
ment  of  the  receiver.  To  quote  from 
Fosdick  v.  Schall,  supra:  'There  is 
nothing  to  show  that  the  current  in- 
come of  the  receivership  or  of  the 
company  has  been  in  any  manner 
employed  so  as  to  deprive  this  cred- 
itor of  any  of  his  equitable  rights. 
In  short,  as  the  case  stands,  no  equi- 
table claim  whatever  has  been  es- 
tablished upon  the  fund  in  court. 
Prima  facie  that  fund  belongs  to  the 
mortgage  creditor,  and  the  question 
which  thus  arises  has  not  been  over- 
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of  the  income  which  would  give  th6  general  creditors  the  right  to 
have  the  amount  of  such  payments  restored  from  the  corpus  of  the 
property  as  against  the  mortgage  creditors.'^* 

Section  322.  Of  Claims  for  Damages  to  Property  or  Injuries  to 
Persons. —  We  shall  see  hereafter,  when  discussing  suits  against 
receivers,  that  the  same  liability  for  losses,  delays,  etc.,  attaches  to 
receivers  as  would  attach  to  the  railway  companies  whose  property 
they  hold.  It  has  been  decided  by  the  supreme  court  of  the  United 
States  that  damages  for  goods  lost  and  for  property  injured  in 
transportation  over  a  road  which  is  being  operated  and  managed  by 
a  receiver,  constitute  a  proper  charge  upon  the  earnings  of  the  road 
in  preference  to  the  claims  of  bondholders.*^  In  the  same  way  it  has 
been  held  that  passengers  over  a  railroad  and  an  employee  of  the 
company,  when  entitled  to  damages  for  injuries  received  while  the 
road  is  operated  by  a  receiver,  should  be  paid  out  of  the  fund  in 
court  realized  from  the  earnings  of  the  road  during  the  receivership, 
in  preference  to  the  mortgage,  or  other  debts  existing  at  the  time 
the  action  was  brought.®^  This  subject  will  receive  fuller  treatment 
in  the  chapter  upon  suits  against  receivers. 

Section  323.  Of  Rentals  of  Leased  Lines  —  Car-Trust  Leases  — 
Rolling  Stock,  etc —  It  is  settled  that  the  receiver  may  be  ordered 
to  pay  out  of  the  income  and  as  one  of  the  expenses  of  operating 
the  road  the  rentals  due  for  a  line  leased  by  the  company  whose 
property  he  has  in  his  possession  and  which  he  is  authorized  to 
operate;®^  and  if  a  receiver  uses  such  a  leased  line  with  the  full 
knowledge  and  consent  of  the  bondholders,  the  payment  of  a  fair 
rental  for  the  use  of  such"  line  and  also  payment  for  supplies  and 
materials  used  in  its  operation  may  be  enforced  out  of  the  proceeds 
of  foreclosure,  before  distribution  among  the  bondholders.®  In  the 
same  manner  when  the  company  has  possession  of  rolling  stock 
under  a  conditional  sale,  the  title  not  vesting  in  the  company  until 
it  has  made  all  the  stipulated  payments  —  commonly  called  car-trust 
leases®*  —  the  vendor's  title  and  lien  will  not  be  affected  by  the 
appointment  of  a  receiver,  who  can  acquire  no  greater  title  to  the 

* 

™  Ruglender   v.    Oiesapeake,  O.   &          ^  Miltcnberger  v.  Logansport  R.  R- 

S.  W.  R.  R.  Co.  91  Fed.  R.  5.  Co.  106  U.  S.  286. 

80  Cowdrey  v.  Galveston,  H.  &  H.          8*  Sec  the  paper  on  "  Car-Trust  Se- 

R.  R.  Co.  93  U.  S.  352.  curitics,"  by  Francis  Rawle,  Esq.,  of 

*i£;r  parte  Brown,  15  S.  C.  518.  Sec      the  Philadelphia  bar,  read  before  the 

section  322.  American   Bar   Association,  at  Sara- 

82  Woodruff  V.  Erie  Ry.  Co.  93  N.       toga,  in  1885. 
Y.  609. 
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particular  property  than  was  owned  by  the  company  itself.  The  re- 
maining payments,  in  case  the  rolling  stock  is  used  by  the  receiver 
and  not  surrendered  to  the  vendor,  or  a  reasonable  compensation  for 
its  use,  may  be  ordered  to  be  paid  out  of  the  receiver's  earnings.^ 
The  orders  giving  priority  to  such  claims  have,  in  some  cases, 
directed  that,  in  case  of  deficiency  in  the  net  earnings  account,  they 
be  paid  out  of  the  proceeds  of  the  sale  under  foreclosure.**  In  New 
Jersey  it  has  been  held  that  the  lessors  in  car-trust  leases  were  not 
entitled  to  payment  in  full  of  the  rent  reserved  in  the  lease,  at  the 
hands  of  the  receivers,  unless  the  court  should  find  that  such  pay- 
ment was  for  the  best  interests  of  the  trust.®*^  If  rolling  stock  thus 
held  by  the  receiver  and  used  by  him  is  sold  under  the  decree  of 
foreclosure,  the  owner  will  be  entitled  to  payment  out  of  the  pro- 
ceeds of  the  sale.^  One  who  purchases  at  the  foreclosure  sale  roll- 
ing stock  which  had  been  bought  by  the  receiver  with  the  earnings 
of  the  road,  is  entitled  to  it  as  against  mortgagees  claiming  under 
a  mortgage  which  was  to  cover  after-acquired  property.®  If  a 
receiver's  income  is  sufficient  to  pay  for  additional  rolling  stock 
necessary  to  the  operation  of  the  road,  he  will  not  be  permitted  to 
create  a  car  trust  to  procure  it  for  the  purpose  of  enabling  hini  to 
apply  the  current  income  to  interest  upon  bonded  indebtedness.*^ 

Section  324.  Liens  Given  by  Statute  Will  be  Protected  —  Equi- 
table Liens. —  Where  a  statute  gives  a  lien  upon  railway  property 
to  creditors  who  furnish  labor  or  supplies,  such  lien  will  not  be 
affected  by  the  appointment  of  a  receiver  in  a  proceeding  by  bond- 
holders for  foreclosure.  So  where  a  statute  conferred  the  right 
to  attach  rolling  stock  and  other  personal  property  of  a  railroad 
company,  and  subjected  the  rights  of  mortgage  creditors  to  those 
of  the  attaching  creditors,  it  was  held  that  the  creditors  entitled  to 
the  attachment  might  pursue  their  remedy,  and  if  it  proved  insuffi- 
cient to  pay  their  claims  they  would  be  preferred  over  mortgage 
creditors  for  payment  out  of  the  net  income.*^     Creditors  entitled 


»Fosdick  V.  Schall,  99  U.  S.  235; 
Mycr  V.  Car  Co.  102  U.  S.  i;  Coc  v. 
New  Jersey  Midland  R.  R.  Co.  27  N. 

J-  Eq.  37. 

*Miltcnbcrgcr  v.  Logansport  R.  R. 
Co.  106  U.  S.  286.  In  Fosdick  v. 
Sch&ll,  99  U.  S.  235,  it  was  said,  in 
effect,  that  whether  such  an  order 
should  be  made  would  depend  largely 
upon  whether  there  has  been  a  diver- 


sion of  the  receiver's  income  from  his 
expenses. 

^  Coe  V.  New  Jersey  Midland  R.  R. 
Co.  27  N.  J.  Eq.  37. 

®8  Fosdick  V.  Car  Co.  99  U.  S.  256. 

8®  Strang  v.  Montgomery  &  E.  R.  R. 
Co.  3  Woods,  613. 

«>  Taylor  v.  P.  &  R.  R.  R.  Co.  9  Fed. 
R.  I.    See  section  323. 

w  Poland  v.  Lamoille  Valley  R.  R. 
Co.  52  Vt  144. 
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to  Statutory  liens  under  the  laws  of  a  state  may  present  their  claims 
and  have  their  liens  enforced  in  a  federal  court,  whose  receiver  is  in 
possession  of  the  property,  with  the  same  effect  as  if  they  proceeded 
in  the  courts  of  the  state ;  and  creditors  whose  demands  arose  in 
another  state,  and  which  constitute  equitable  liens  against  the  prop- 
erty, may  proceed  in  the  same  way.®^  When,  however,  conflicting 
liens  are  asserted  by  different  parties,  those  claiming  equitable  liens 
should  not  be  heard  before  the  final  hearing.^ 

Section  325.  Of  the  Liens  of  Judgment  Creditors. — If  creditors 
having  judgments  are  entitled  to  be  paid  out  of  the  funds  of  the 
railroad,  or  out  of  claims  due  to  it,  they  may  be  paid  in  full  out  of 
the  receiver's  income  in  preference  to  mortgage  bondholders,  if  such 
funds  and  debts  have  been  appropriated  by  the  receiver.**  But 
when  the  judgment  is  obtained  against  the  receiver  for  materials 
furnished  during  the  receivership,  or  if  the  cause  of  action  arose  out 
of  his  acts  in  operating  and  managing  the  road,  the  court  may  order 
it  to  be  paid  out  of  the  earnings,  or,  if  necessary,  out  of  the  pro- 
ceeds of  the  foreclosure,  since  the  right  to  priority  depends  not  so 
much  upon  the  fact  that  judgment  has  been  obtained  as  upon  the 
character  of  the  claim.®*^  It  has  been  held  that  a  person  who  has 
recovered  judgment  against  the  receivers  of  a  railroad  for  injuries 
received  by  him  while  traveling  as  a  passenger  upon  the  road,  is  not 
entitled  to  payment  out  of  the  earnings  of  the  road  in  preference 
to  the  first  mortgage  bondholders,  unless  it  is  so  provided  by  the 
order  of  the  court  placing  the  road  in  the  possession  of  the  re- 
ceiver ;^  but  such  a  judgment  may  be  paid  out  of  the  net  income 
in  preference  to  claims  of  bondholders  upon  such  income.*^ 

Section    326.    Cases   in   which   Priority  Has  Been  Refused.— 

Courts  have  refused  to  grant  priority  of  payment  to  persons  having 
claims  for  money  loaned  to  a  railroad  company,  contractors'  claims 
for  construction*®  and  for  advances  made  to  complete  the  construc- 
tion of  a  road  when  such  advances  were  not  made  at  the  request  of 
bondholders  or  upon  their  promise.**    It  has  also  been  held  that 

w  Blair  v.  St.  Louis,  H.  &  K.  R.  R.  R.  R.  Co.  2  Woods,  519.     See  also 

Co.  19  Fed.  R.  861.  Hopkins  v.  Conncl,  2  Tcnn.  Ch.  yil- 

••Receivers,  etc.  v.  Wortcndyke,  27  Sec   fully   upon   this   subject   section 

N.  J.  Eq.  658.  Z17. 

•*  Gilbert  v.  Washington  City,  Vir-  »7£x  parte  Brown,   15  S.  C  518; 

ginia  Midland  &  G.  S.  R.  R.  Co.  33  Klein  v.  Jewett,  26  N.  J.  Eq.  474- 

Gratt.  645.  »  Addison  v.  Lewis.  75  Va.  701. 

«  Turner  v.  Indianapolis,  B.  &  W.  » In  re  Kelly.  S  Fed.  R.  846,  10  Bisi 

R.  R.  Co.  8  Biss.  527.  151. 

••Davenport  v.  Receivers  A.  &  C. 
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damages  caused  by  fire  ignited  by  sparks  from  a  locomotive,  are 
not  included  within  the  operating  expenses  which  have  been  allowed 
priority  of  payment.* 

Section  327.  Preferred  Claims  Are  to  be  Paid  Primarily  Out  of 
the  Earnings. —  It  is  fairly  to  be  inferred  that  a  mortgagee  in  tak-. 
ing  his  security  upon  railroad  property,  tacitly  agrees  that  the  cost 
of  carrying  on  the  business  of  the  road  is  to  be  paid  out  of  its  earn- 
ings, notwithstanding  the  lien  of  his  mortgage.  When,  therefore, 
a  court  of  equity  directs  that  the  current  expenses  of  operating  the 
road  shall  be  paid  by  its  receiver  out  of  the  earnings,  the  security  is, 
as  to  that  account,  unaffected.*  So  it  has  been  held  that  the  pro- 
ceeds and  profits  of  the  business  in  the  hands  of  the  receiver  are 
subject,  first,  to  the  charges  of  administration  and  management, 
and  then  to  the  liens  and  trust  in  behalf  of  which  the  receiver  was 
appointed,  and  that  neither  the  railroad  company  itself,  nor  any 
party  whose  claim  is  based  on  the  company's  rights,  can  demand 
any  of  ihe  income  in  the  receiver's  hands  until  the  prior  liens  have 
been  satisfied.' 

It  has  beyn  distinctly  held  by  the  supreme  court  of  the  United 
States  that  r  the  net  earnings  of  the  road  while  in  possession  of  the 
court,  and  operated  by  its  receiver,  are  not  necessarily  and  exclu- 
sively the  property  of  the  mortgagees,  but  are  subject  to  the  dispo- 
sal of  the  chancellor  in  the  payment  of  claims  which  have  superior 
equities,  if  such  be  found  to  exist/y  And,  in  a  later  case,  the  same 
high  authority  pronounced  what  may  be  considered  the  rule  as  to 
the  liability  of  the  income  of  property  in  the  hands  of  a  railway 
receiver  for  necessary  expenses,  as  follows :  "  When  a  court  of 
chancery,  in  enforcing  the  rights  of  mortgage  creditors,  takes  pos- 
session of  a  mortgaged  railroad  and  thus  deprives  the  company 
of  the  power  of  receiving  any  further  earnings,  it  ought  to  do  what 
the  company  would  have  been  bound  to  do  if  it  had  remained  in 


iHilcs  V.  Case,  14  Fed  R.  141. 

^Fosdick  V.  Schallp  99  U.  S.  235. 
See  also  Gilman  v.  Illinois  &  M.  Tel. 
Co,  91  U.  S.  603;  American  Bridge 
Co.  V.  Heidelbach,  94  U.  S.  798;  Gal- 
veston R.  R.  Co.  V.  Cowdrey,  11  WalL 
459-  In  Fosdick  v.  Schall,  supra, 
Waite,  C.  J.,  said  that  the  income 
out  of  which  the  mortgagee  is  en- 
titled to  be  paid,  while  out  of  posses- 
sion, "is  the  net  income  obtained  by 
deducting    from    the   gross    earnings 

29 


what  is  required  for  necessary  operat- 
ing and  managing  expenses,  proper 
equipments  and  useful  improvements.'' 
As  to  whether  interest  should  be  al- 
lowed upon  claims  which  have  been 
given  priority  over  mortgage  indebt- 
edness, etc.,  see  Ex  parte  Brown,  18 
S.  C.  87. 

»Schutte  v.  Florida  R.  R.  Co.  3 
Woods,  692,  712. 

4  Hale  v.  Frost,  99  U.  S.  389. 


450 


RECEIVERS  OF  RAILROADS. 


[chap.  xm. 


possession,  that  is  to  say,  pay  out  of  what  it  receives  from  earnings 
all  the  debts  which  in  equity  and  good  conscience,  considering  the 
character  of  the  business,  are  chargeable  upon  such  earnings.  In 
other  words,  what  may  properly  be  termed  the  debts  of  the  income 
should  be  paid  from  the  income,  before  it  is  applied  in  any  way  to 
the  use  of  the  mortgagees.  The  business  of  a  railroad  should  be 
treated  by  a  court  of  equity  under  such  circumstances  as  *  a  going 
concern,'  not  to  be  embarrassed  by  any  unnecessary  interference 
with  the  relations  of  those  who  are  engaged  in  or  affected  by  it."* 

Section  328.  If  the  Income  be  Insufficient  the  Court  May  Order 
Claims  to  be  Paid  Out  of  the  Corpus. —  If,  however,  there  is  no 
income  fund  to  be  found,  after  scrutiny  and  an  opportunity  has 
been  given  opposing  interests  to  be  heard,  priority  for  necessary 
expenses  of  managing  the  trust  may  be  allowed  out  of  the  corpus 
of  the  property  without  the  consent  of  the  bondholders  secured  by 
mortgage  upon  it.*  But  in  order  to  make  the  carpus  liable  for 
such  debts  in  preference  to  bondholders,  the  priority  must  be 
specially  authorized  by  the  court.  An  order  simply  authorizing 
the  receiver  to  pay  operating  expenses  out  of  the  inccwne  is  plainly 
insufficient.''  The  receiver  himself  cannot,  charge  the  corpus  of  the 
mortgaged  property  with  the  payment  of  any  debts  he  may  make. 
He  is  closely  restricted  to  the  income  and  profits  of  the  road  which 
he  operates  and  manages.*  The  extent  to  which  this  power  of  en- 
croachment upon  the  corpus  may  be  exercised' by  the  court  has  not 
been  determined.  It  has  been  resorted  to  in  order  to  enable  a  re- 
ceiver  "  to  raise  money  necessary  for  the  preservation  and  manage- 
ment of  the  property,"*  to  build  bridges,*^  and  to  complete  the 
building  of  an  unfinished  road."  So,  also,  wages  due  employees  at 
the  time  the  receiver  took  possession,  have  been  directed  to  be  paid 
out  of  the  earnings,  or  out  of  the  trust  property.**  Priority  for 
claims  on  account  of  current  expenses  will  not  be  allowed  unless 


^Bumham  v.  Bowcn,  iii  U.  S.  776, 
780  (Waitc,  C  J.). 

•Union  Trust  Co.  v.  Illinois  Mid- 
land R.  R.  Co.  117  U.  S.  434  (1885). 

7  Hand  v.  Savannah  &  C.  R.  R.  Co. 
17  S.  C.  219;  Blair  v.  St.  Louis,  H.  & 
K.  R.  R.  Co.  22  Fed.  R.  471. 

•Hand  v.  Savannah  &  C  R.  R.  Co. 
17  S.  C.  219;  Vermont  &  Canada  R.  R. 
Co.  V.  Vermont  Cent  R.  R.  Co.  50 
Vt.  500. 

•  Wallace  v.  Loomis,  97  U.  S.  146. 


i<>  Miltenberger  v.  Logansport  R-  R. 
Co.  106  U.  S.  286. 

11  Kennedy  v.  Sl  Paul  &  Pacific  R. 
R.  Co.  2  Dill.  448,  5  Dill.  519. 

^Duncan  v.  Trustees  of  Chesa- 
peake, etc.,  R.  R.  Co.  9  Am.  Ry.  R. 
386;  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  R.  Co.  117  U.  S.  434  (1885). 
But  see,  particularly,  Metropolitan 
Trust  Co.  V.  Tonawanda  Valley,  etc, 
R.  R.  Co.  103  N.  Y.  24s  (1886).  aa 
important  decision. 
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special  equities  are  shown  entitling  the  claimants  to  priority  over 
the  mortgage  indebtedness.^^ 

It  has  been  held  that  a  claim  for  rent  of  cars  used  by  the  receiver 
would  not  be  made  a  lien  on  the  corpus  of  the  estate."  The  in- 
come is  chargeable  before  the  corpus;  but  as  a  last  resort  the  charge 
would  fall  on  the  latter.^*  Where  the  receivers  were  held  liable 
for  the  coal  in  the  bins  at  the  time  of  their  appointment,  it  having 
been  used  in  operating  the  road,  it  was  held  the  debt  was  entitled 
to  payment  out  of  the  corpus  of  the  property,  should  the  earnings 
in  the  hands  of  the  receivers  be  insufficient  to  pay  it,  and  the  same 
was  said  of  a  debt  for  coal  sold  t6  the  receivers.^®  When  a  receiver 
uses  a  leased  line  of  railway,  the  rentals  are  entitled  to  payment 
before  the  mortgaged  debt.^^ 


» Blair  v.  St  Louis,  H.  &  K.  R.  R. 
Co.  22  Fed.  R.  471. 

-*  Huidekoper  v.  Locomotive  Works, 
»  U.  S.  258. 

^Central  Trust  Co.  v.  Thurman,  94 

Ga.  735. 

w  Clark  v.  Central  R.  R.  &  Bank- 
ing Co.  (C  C.  A.)  66  Fed.  R.  803. 

^^Kneeland    v.    American    Loan    & 
Trust  Co.  136  U.  S.  89.    In  this  case, 
on  application  of  judgment  creditor,, 
a  receiver  was  appointed  and  operated 
the  leased  road  for  four  months.    Af- 
terward the  mortgagee  brought  pro- 
ceedings in  which  a  receiver  was  ap- 
pointed, and  the  question  was  whether 
the  rentals  for  said  four  months  were 
properly    allowed    as    liens    over   the 
mortgage.    Held  not,  and  the  case  was 
reversed  with  instructions  to  strike  dut 
all  allowances  for  rentals  prior  to  the 
appointment  of  the  receiver  at  the  in- 
stance of  the  mortgagee,  and  to  allow 
the  rentals  as  fixed  for  the  time  sub- 
sequent   thereto.      Brewer,    J.,    said: 
"When  the  holder  of  a  first  lien  on 
the  realty  of  a  road  asks  a  court  of 
chancery  to  take  possession,  not  only 
of  the  real  but  also  of  personal  prop-t 
erty  used  for  the  beneftt  of  the  real,! 
that  application   is   a  consent  on   its) 
part  that  the  rental  value  of  the  per-i 
sonalty  thus  taken  possession  of  and 
operated   for  the  benefit  of  the   real^ 
shall  be  paid  in  preference  to  its  own  , 


claim.  The  proposition  is  a  simple 
one.  The  application  may  not  be  a 
consent  that  the  obligation  for  the  use 
of  the  personalty  shall  be  paid  in 
preference  to  his  lien;  but  it  certainly 
is  a  consent  that  the  rental  value  of 
that  personalty,  during  the  time  of  the 
possession  of  the  receiver  appointed 
at  his  instance,  may  have  priority  of 
his  claim.  If  the  holder  of  a  lease 
upon  the  realty  does  not  think  that 
the  continued  possession  Of  the  per- 
sonalty is  a  benefit  to  his  lien,  he 
should  simply  omit  the  personalty 
from  his  bill,  and  ask  the  court  to  take 
possession  of  the  realty  alone.  But 
either  because  he  believed  that  the 
possession  of  the  personalty  was  neces- 
sary for  the  operation  of  the  road,  and 
the  security  of  his  claim;  or  else  be- 
cause, by  virtue  of  his  secondary  right, 
he  expected  to  pay  for  the  personalty 
and  retain  both  the  personalty  and 
the  realty,  he  has  had  the  court 
take  possession  of  both  by  its  receiver, 
and  by  that  act,  although  subsequently 
the  personalty  was  returned  to  the 
holder  of  the  lien  upon  it,  he  con- 
sented to  the  payment  of  reasonable 
rentals  pending  the  receiver's  posses- 
sion. The  conclusion  is  irresistible, 
that  under  the  circumstances  reason- 
able rental  value  was  properly  allowed 
as  a  prior  claim  to  the  mortgage  in- 
debtedness." 
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Section  329.  Of  Receivers*  Certificates  Generally  —  Validity,  Definition,  Origin 

and  Nature  of. 

330.  Further  of  the  Power  of  Courts  to  Issue  Receivers*  Certificates 

—  Caution. 

331.  Further  of  the  Reason  for  the  Exercise  of  the  Power. 

332.  Of  the  Necessity  of  Notice  of  the  Application. 

333.  The  Order  is  to  be  Strictly  Construed  and  Followed. 

334.  For  What  Specific  Purposes  Certificates  May  be  Issued  —  (a)  In 

General. 

335.  (^)For  the  Preservation  of  the  Property. 

336.  (c)  For  Operating  Expenses. 

337-  (A)  For  the  Payment  of  Debts  Due  to  Employees  and  for  Material 
and  Supplies  Incurred  Prior  to  the  Receivership. 

338.  {e)  For  the  Completion  of  the  Road. 

339.  Further  and  Generally  of  the  Purposes  for  Which   Certificates 

May  Issue. 

340.  The  Priority  of  the  Lien  Created  by  the  Certificates  —  Parties, 

341.  Of  the  Necessity  for  Consent  of  Parties  to  the  Issue  —  Effect  of 

Consent. 

342.  Negotiability  of  Receivers*  Certificates  —  Rights  of  Assignees. 

343.  Who  May  Question  the  Validity  of  Receivers*  Certificates  —  When 

the  Question  May  be  Raised. 

344.  Payment  of  Certificates  —  Enforcing  —  Fund  —  Practice. 

345.  Application  of  Doctrine  to  Strictly  Private  Corporations  —  Taxes 

and  Operating  Expenses. 

Section  329.  Of  Receivers*  Certificates  Generally  —  Validity, 
Definition!  Origin  and  Nature  of. —  When  a  receiver  of  the  prop- 
erty of  a  railroad  company,  or  other  ^wa^'-public  corporation,  has 
been  appointed,  pending  the  foreclosure  of  a  mortgage,  it  some- 
times occurs  that,  in  order  to  the  proper  preservation  of  the  prop- 
erty and  the  regular  and  efficient  management  of  the  trust  while 
in  the  receiver's  hands,  it  is  necessary  for  him  to  use  money  be- 
yond the  current  income.  In  such  a  case,  upon  a  proper  applica- 
tion, it  is  usual  for  the  court  to  authorize  him  to  borrow  money 
upon  the  credit  of  the  property.  The  negotiation  of  these  loans  has 
given  rise,  within  recent  years,  to  a  ccwnparatively  new  form  of 
security,  known  as  receivers'  certificates.  They  may  be  defined 
to  be  a  non-negotiable  evidence  of  debt,  or  debenture,  issued  by  au- 
thority of  a  court  of  chancery,  as  a  first  fien  upon  the  property  of 
a  debtor  corporation  in  the  hands  of  a  receiver.    Within  the  past 
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twelve  or  fifteen  years  these  certificates  to  the  amount  of  many 
millions  of  dollars  have  been  issued,  and  the  courts  are  constantly 
authorizing  the  further  issue  of  them,  ostensibly  for  the  preserva- 
tion of  the  property  and  in  the  interest  of  the  bondholders,^  but,  it 
is  believed,  in  a  majority  of  the  cases  in  which  they  are  issued,  to 
the  hindrance  and  delay  of  a  prompt  foreclosure,  to  the  impairment 
of  the  bondholders'  security,  and  to  the  scandal  of  the  courts.^ 

The  doctrine  on  which  receivers'  certificates  are  founded  is  of  re- 
cent origin,  and  its  first  complete  and  emphatic  enforcement  was  by 
the  supreme  court  of  Alabama  in  the  case  of  Meyer  v.  Johnston.^- 
It  is  founded  on  the  same  equitable  principles  which  justify  and 
support  the  payment  of  prior  and  preferential  debts  as  set  forth 
in  the  preceding  chapter.*  In  fact  the  power  to  issue  receivers'  cer- 
tificates merely  enables  the  court  to  preserve  and  protect  the  trust 
property  when  the  funds  in  the  receiver's  possession  are  insufficient 
to  do  so,  which,  if  there  were  sufficient  funds  on  hand,  could  be  done 
by  the  court  without  such  action. 

In  authorizing  the  issuance  of  such  certificates  the  court  exercises 
the  same  power  which  it  possesses  to  order  the  payment  of  debts 
incurred  in  operating  and  preserving  the  trust  property.  It  has  its 
foundation  and  justification  in  the  principle  that  when  property  of 
a  quasir-piihWc  corporation  is  placed  in  the  custody  and  control  of  a 
court  of  equity  it  will  be  operated  and  preserved  as  may  be  neces- 
sary to  protect  the  interests  of  all  parties  concerned  and  serve  public 
convenience.  It  is  the  outgrowth  of  the  necessity  of  keeping  such 
corporations  in  active  operation.*^  The  consideration  to  the  mort- 
gagees is  the  increased  value  of  the  property. 


^In  speaking  of  the  exercise  of  the 
power  to  issue  these  certificates  Mr. 
Jones,  in  his  learned  work  upon  Rail- 
road Securities,  says:  "This  author- 
it}'  of  the  courts  when  properly  exer- 
cised is  highly  beneficial  to  the  mort- 
gage bondholders."  Jones*  Railroad 
Securities,  page  507. 

2  Rochester  Trust  &  Safe  Deposit 
Co.  V.  Rochester  &  I.  R.  Co.  60  N.  Y. 
S.  409,  29  Misc.  R.  222. 

5  53  Ala.  237.  The  power  of  a  court 
of  equity  to  empower  a  receiver  to 
borrow  money  for  the  preservation  of 
the  railroad  property  and  make  the  loan 
a  first  and  prior  charge  on  the  prop- 
erty over  the  debentures  is  recognized 


in  England.  Greenwood  v.  Algesiras 
R.  R.  Co.  (1894)  2  Ch.  205. 

*  See  sections  317,  319. 

*^  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  R.  Co.  117  U.  S.  434.  When 
a  court  in  a  proper  case,  and  under 
circumstances  apparently  authorizing 
such  action,  takes  property  into  its 
possession  through  a  receiver,  which 
is  of  the  character  to  give  the  public 
a  right  to  its  continued  operation  and 
use,  the  court  acquires  a  right  and  as- 
sumes the  obligation  of  keeping  such 
property  in  operation,  and  for  that 
purpose  is  authorized  to  incur  such 
expense  and  create  such  obligations 
against  the  property  as  are  necessary 
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Although  the  doctrine  of  receivers'  certificates  has  been  assailed 
and  criticised,  although  it  is  on  the  verge,  if  not  within  the  line  of 
legislative  functions,  and  is,  in  effect,  the  impairment  of  the  obliga- 
tion of  contracts,  yet  it  is  firmly  imbedded  in  American  jurispru- 
dence and  is  constantly  announced  and  enforced  in  state  and  fed- 
eral courts.®  But  a  court  of  one  state  cannot,  it  has  been  held, 
authorize  the  issuance  of  feceivers'  certificates  and  make  them  a 
prior  lien  on  property  in  another  state.''  When  a  receiver  issues 
certificates  the  transaction  is  but  a  loan,  evidenced  by  the  certifi- 
cates. They  represent  a  "  call  loan,"  and  the  taker  assumes  that 
proper  notice  will  be  given  when  they  are  to  be  paid.®  The  certifi- 
cates are  merely  evidence  of  indebtedness,  and  have  no  higher 
character  than  the  debts  for  which  they  are  issued  and  represent.' 
The  holders  of  receivers'  certificates  depend  for  their  ultimate  rank 
upon  the  final  decree  in  the  cause.^^ 

Whenever  certificates  are  issued,  when  the  authority  is  not  fraud- 
ulently secured,  good  faith  requires  the  court  to  keep  its  promise 


to  keep  the  same  in  repair  and  pay 
operating  expenses,  and  may  issue  re- 
ceiver's certificates.  Illinois  Trust  & 
Savings  Bank  v.  Pacific  Ry.  Co.  115 
Cal.  28s,  47  Pac.  R.  60. 

^Kneeland  v.  Luce,  141  U.  S.  491; 
Investment  Co.  v.  Ohio  &  Northwest- 
em  R.  R.  Co.  36  Fed.  R.  48;  Lloyd  v. 
Chesapeake,  Ohio  &  Southwestern  R. 
R.  Co.  6s  Fed.  R.  351. 

A  receiver  was  appointed  of  an  iron 
company,  and  it  was  held  that  the 
court  could  authorize  him  to  issue  cer- 
tificates and  to  make  them  a  lien  para- 
mount to  the  deed  of  trust.  The  court 
said :  "  It  was  necessary  to  raise 
money  in  some  way  to  preserve  the 
property  from  destruction  or  serious 
injury,  and  to  put  it  in  salable  condi- 
tion, and  the  only  practicable  mode  of 
accomplishing  that  object  was  by  issu- 
ing receivers*  certificates.  *  *  *  It 
is  now  well  settled  that  a  court  of 
equity  has  the  power,  in  this  class  of 
cases,  to  authorize  its  receiver  to  issue 
certificates  upon  which  to  raise  money 
when  the  necessity  of  the  particular 
case  requires  it,  and  to  make  them  a 
first  lien  on  the  property  in  his  hands ; 


and  the  authority  when  properly  exer- 
cised is  highly  beneficial  to  the  mort- 
gage bondholders;  yet  it  ought  to  be 
cautiously  and  sparingly  exercised.** 
Karn  v.  Rorer  Iron  Co.  86  Va,  754, 
II  S.  £.  R.  431. 

Where  the  receiver  was  in  posses- 
sion of  mines  and  a  railroad,  but  was 
not  operating  the  latter,  he  was  au- 
thorized, with  consent  of  the  mort- 
gagees, to  issue  certificates,  which 
were  declared  to  constitute  a  prior 
lien  on  the  property.  Central  Trust 
Co.  v.  Sheffield  &  Birmingham  Coal, 
Iron  &  Ry.  Co.  44  Fed.  R.  526. 

^  Pool  V.  Farmers*  Loan  &  Trust  Ca 
7  Tex.  Civ.  App.  334,  27  S.  W.  R.  744- 

®  Mercantile  Trust  Co.  v.  Kanawha 
&  Ohio  Ry.  Co.  $3  Fed.  R.  874. 

See  article  upon  Receivers*  Certifi- 
cates by  William  A.  Carr,  Esq.,  i  Pa. 
Law  Ser.  594  (The  Blackstone  Pub- 
lishing Co.,  Philadelphia). 

•Fidelity  Insurance  &  Safe  Deposit 
Co.  v.  Shenandoah  Iron  Co.  42  Fed. 

R.  372. 

^<>  Gordon  v.  Newman,  10  C.  C  A 
5871  62  Fed.  R.  686. 
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and  redeem  them.**  The  power  to  authorize  receivers'  certifi- 
cates should  at  all  times  and  under  all  circumstances  be  exercised 
sparingly  and  with  caution.**  This  principle  is  constantly  an- 
nounced, but  frequently  violated.  Courts  defer  much,  in  fact  too 
much,  to  the  suggestions  and  opinions  of  receivers,  who,  as  said  by 
Judge  Caldwell,  are  in  too  great  haste  to  assure  courts  that  if  they 
had  some  capital  they  could  accomplish  the  very  things  which  an 
effort  to  attain  wrecked  the  company.*^  To  authorize  the  issuing  of 
certificates  there  must  be  a  showing  of  the  existence  of  an  extraor- 
dinary emergency  which  calls  for  extraordinary  methods  for  the 
preservation  of  the  property.** 

The  purchaser  of  the  certificates  is  in  no  way  responsible  for  the 
hwiest  and  proper  application  of  the  proceeds.  The  embezzlement 
of  the  funds  will  not  affect  the  validity  and  full  payment  of  the 
certificates.**^  "  The  principle  of  law  is  that,  in  order  to  hold  the 
body  of  the  trust  liable  for  the  receiver's  certificate,  the  proceeds 
must  come  to  the  hands,  custody  or  control  of  the  receiver."**  The 
certificates  bind  no  one  personally,  unless  by  fraud  or  some  illegal  act 
of  the  receiver  he  may  become  personally  obligated  for  their  just 
payment.*^  Although  a  receiver's  discretion  and  general  powers  in 
operating  a  railroad  are  somewhat  unrestricted,  yet  in  so  important 
a  matter  as  incurring  a  debt  by  issuing  certificates  and  displacing  a 
prior  lien  he  has  no  power  to  act  without  authority  from  the  court.*® 
But  in  the  case  cited  it  was  held  that,  though  the  certificates  were 
issued  .without  any  order  of  the  court  directing  such  action,  yet  as 
the  money  was  paid  for  them  in  good  faith  and  was  applied  prop- 
erly to  the  preservation  and  benefit  of  the  trust  property,  they 
should  be  considered  valid  and  be  paid.  The  court  said  that  its 
ruling  must  not  be  taken  as  a  precedent.  And  where  a  receiver's 
agent  sold  certificates  without  authority,  but  the  sale  was  ratified 
by  the  receiver,  the  court  will  apply  and  enforce  the  doctrine  of 
estoppel.** 


^Kneeland  v.  Luce,  141  U.  S.  491. 

^Investment  Co.  v.  Ohio  &  North- 
western R.  R.  Co.  36  Fed.  R.  48; 
Kam  V.  Rorer  Iron  Co.  86  Va.  754,  1 1 
S.  E.  R.  431;  Union  Trust  Co.  v. 
•  Illinois  Midland  Ry.  Co.  117  U.  S. 
434;  Wallace  v.  Loomis,  97  U.  S.  146. 

i^Hanna  v.  State  Trust  Co.  70  Fed. 
R.  2,  30  L.  R.  A.  201. 

"Central  Trust  Co.  v.  Tappan,  6 
N.  Y.  S.  918. 


1*^  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  234. 

^0  Alabama  Iron  &  Ry.  Co.  v.  An- 
niston  Loan  &  Trust  Co.  (C.  C.  A.) 
57  Fed.  R.  25. 

IT  Wesson  v.  Chapman,  28  N.  Y.  S. 

431. 

18  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434,  476. 

19  Alabama  Iron  &  Ry.  Co.  v.  An- 
niston  Loan  &  Trust  Co.  57  Fed.  R. 

25. 


M 


456  RECEIVERS*    CERTIFICATES.  [CHAP.    XIV. 

Receivers'  certificates  do  not  in  any  particular  affect  the  rights  of 
lienholders  who  are  not  parties  or  privies  to  the  receivership  pro- 
ceeding.^ It  is  one  of  the  elements  supporting  the  doctrine,  and  a 
strong  reason  for  the  exercise  of  the  power  to  issue  certificates, 
that  those  who  cause  the  property  to  be  placed  in  the  custody  of 
the  court  are  to  be  considered  as  consenting  to  whatever  may  be 
necessary  to  preserve  and  protect  it.  Certificates  given  by  a  re- 
ceiver after  he  has  been  discharged,  and  which  were  not  authorized 
by  the  court,  cannot  be  enforced  against  the  corpus  of  the  insolvent. 
There  cannot  be  equitable  relief  in  such  a  case  unless  the  holder  of 
the  certificates  shows  that  the  money  paid  to  the  receiver  was  used 
for  the  benefit  of  the  estate.  The  liability,  if  any,  is  a  personal  one 
against  the  receiver.^^ 

Certificates  issued  by  the  receiver  of  the  Northern  Pacific  Rail- 
road Company  under  order  of  the  federal  court  in  Wisconsin  werd 
recognized  and  enforced  by  the  federal  court  in  Washington, 
though  the  latter  denied  the  power  of  the  former  court  to  render 
orders  binding  on  it  in  the  receivership  proceedings.^  If  a  re- 
ceiver's certificates  are  void  for  any  reason,  they  constitute  no  charge 
on  the  trust  estate.^ 


Section  330.  Further  of  the  Power  to  Issue  Receivers* 
cates  —  Caution. —  "  The  power  of  a  court  of  equity  to  appoint 
managing  receivers  of  such  property  as  a  railroad,  when  taken  im- 
der  its  charge  as  a  trust  fund  for  the  payment  of  incumbrances, 
and  to  authorize  such  receivers  to  raise  money  necessary  for  the 
preservation  and  management  of  the  property,  and  make  the  same 
chargeable  as  a  lien  thereon  for  its  repayment,  cannot,  at  this  day, 
be  seriously  disputed.  It  is  a  part  of  that  jurisdiction,  always 
exercised  by  the  court,  by  which  it  is  its  duty  to  protect  and  pre- 
serve the  trust  funds  in  its  hands.  It  is,  undoubtedly,  a  power  to 
be  exercised  with  great  caution;  and,  if  possible,  with  the  consent 
or  acquiescence  of  the  parties  interested  in  the  fund."^  This  is 
the  language  of  Bradley,  J.,  in  delivering  the  opinion  of  the  su- 
preme court  of  the  United  States  in  the  leading  case  upon  the  sub- 
ject, and  the  rule,  as  there  laid  down,  is  settled  law,  both  in  the 

20  Union  Trust  Co.  v.  Illinois  Mid-  22  Farmers*  Loan  &  Trust  Co.  v. 
land  Ry.  Co.  117  U.  S.  434;  Meyer  v.  Northern  Pacific  R.  R.  Co.  69  Fed.  R. 
Johnston,  53  Ala.  237.;  Snow  v.  Wins-      871. 

low,  54  Iowa,  200;  Stevens  v.  Doug-  23Ludington  v.  Thompson,  38  N.  Y. 

las,  57  Hun,  4^8.  S.  768,  4  App.  Div.  117. 

21  Wesson  v.  Chapman,  26  N.  Y.  S.  ^  Wallace  v.  Loomts,  97  U.  S.  146* 
431*  162. 
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state  and  federal  courts  of  this  country.*^    "  It  seems  to  be  settled 
that  a  court  of  equity  has  the  power,  in  this  class  of  cases,  to  au- 
thorize its  receiver  to  issue  certificates  of  indebtedness,  and  make 
them  a  first  lien  upon  the  road,  for  the  purpose  of  raising  funds  to 
make  necessary  repairs  and  improvements.     *     *     *     But  it  is  a  / 
power  to  be  sparingly  exercised.     It  is  liable  to  great  abuse,  and,/ 
while  it  is  usually  resorted  to  under  the  pretext  that  it  will  enhance/ 
the  security  of  the  bondholders,  it  not  unfrequently  results  in  takJ 
ing  from  them  the  security  they  already  have,  and  appropriating  if 
to  pay  debts  contracted  by  the  court.  "^ 

From  the  foregoing  extracts  from  the  opinions  of  the  judges  it 
is  clear  that  the  courts  of  chancery  in  this  country  will  recognize  the 
receiver's  right,  in  a  proper  case,  to  issue  certificates,  but  that  the 
power  is  regarded  as  dangerous,  and  one  very  likely  to  be  abused, 
and,  in  consequence,  to  be  exercised  sparingly  and  with  scrupulous 
regard  to  the  rights  of  the  creditors.^  Otherwise  it  is  merely  a 
license  to  do  mischief. 


Section  331.  Further  of  the  Reason  for  the  Exercise  of  the 
Power —  It  is  a  settled  rule  of  law  that  a  mortgagee  who  takes  pos- 
session under  his  mortgage  may  expend  upon  the  property  such 
sums  as  are  necessary  to  preserve  it  from  waste  or  deterioration,  to 
the  end  that  his  security  may  not  depreciate  in  value.  In  the  same 
way  a  receiver  of  the  property  of  a  railway  company  is  justified, 
upon  the  general  principles  of  equity  jurisprudence,  acting  in  realty 
on  behalf  of  the  mortgagees,  in  expending  upon  the  property  sucli 
sums  as  the  mortgagees  themselves  might  expend,  to  stay  waste  or 
destruction.  In  other  words,  the  bondholders,  as  mortgagees,  have 
the  right  to  maintain  the  property  in  repair  until  the  satisfaction  of 
their  claim.     Accordingly  the  court  will  authorize  the  receiver  to 


®  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434,  458;  Mil- 
tenbcrgcr  v.  Logansport  Ry.  Co.  106  U. 
S.  286,  309 ;  Meyer  v.  Johnston,  53  Ala. 
348;  Hoover  V.  Montclair  &  Green- 
wood Lake  R.  R.  Co.  29  N.  J.  Eq.  4; 
Kennedy  v.  St.  Paul  &  Pacific  R.  R. 
Co.  2  Dill.  448,  5  Dill.  519;  Bank  of 
Montreal  v.  Chicago,  Clinton  &  West- 
ern R.  R.  Co.  48  Iowa,  518;  Taylor  v. 
Philadelphia  &  Reading  R.  R.  Co.  7 
Fed.  R.  377;  Jerome  v.  McCarter,  94 
^'  S.  734;  Cowdrey  v.  Railroad  Co.  i 
Woods,  331 ;  Stanton  v.  Alabama,  etc., 


R.  R.  Co.  2  Woods,  506;  Vermont  & 
Canada  R.  R.  Co.  v.  Vermont  Cent. 
R.  R.  Co.  49  Vt.  792,  50  Vt.  500,  569; 
Rochester  Trust  &  Safe  Deposit  Co.  v. 
Rochester  &  I.  R.  R.  Co.  60  N.  Y.  S. 
409,  29  Misc.  R.  222. 

28  Credit  Co.  (Limited)  of  London 
V.  Arkansas  Central  R.  R.  Co.  15  Fed. 
R.  46,  49,  23  Am.  Law  Reg.  (N.  S.) 
35,  and  see  the  nole  thereto  by  Mr. 
Adelbert  Hamilton,  pp.  44-49. 

27  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434. 
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use  as  much  of  the  current  revenues  as  is  necessary  to  this  end  It 
is  his  duty,  inasmuch  as  he  is  operating  a  railway  upon  which  arc 
devolved,  by  operation  of  law,  the  obligations  of  a  common  carrier, 
to  keep  the  road  in  a  condition  suitable  and  adequate  to  the  safe 
and  rapid  transportation  of  passengers  and  freight.  There  is  upon 
this  ground  a  stronger  reason,  for  allowing  a  receiver  of  property  of 
this  sort  to  expend  money  upon  its  maintenance  and  preservation 
than  exists  in  favor  of  such  an  allowance  to  any  ordinary  mort- 
gagee. This  reason  is  grounded  in  that  rule  of  public  economy 
which  requires  the  public  highways  to  be  kept  in  repair.  The 
public  is  entitled  to  protection  in  the  continued  use  of  the  railway  as 
a  king's  highway.  Accordingly,  upon  this  ground,  when  the  cur- 
rent revenues  are  inadequate,  the  receiver  may  borrow  money  upon 
the  security  of  the  property,  for  the  preservation  of  it.* 

Section  332.  Of  the  Necessity  of  Notice  of  the  Application. — 

It  is  asserted  generally  that  an  order  for  the  issue  of  certificates  will 
be  made  only  after  due  notice  to  all  the  parties  in  interest  and  after 
a  full  hearing,  all  parties  being  represented,  as  to  the  necessity  or 
propriety  of  the  expenditure  proposed.^     This  is  fundamental.^ 


28 "If  it  were  not  for  the  public 
quality  belonging  to  them/'  said  Man- 
ning, J.,  in  Meyer  v.  Johnston,  "  for 
the  injury  that  would  be  done  to  the 
interests  of  whole  communities  that 
have  become  dependent  on  a  railroad 
for  accommodation  in  a  thousand 
things,  a  chancellor  might  say  to  the 
parties  most  interested,  unless  you  fur- 
nish means  for  the  protection  of  this 
property,  which  does  not  itself  afford 
an  adequate  income  for  the  purpose, 
it  may  become  a  dilapidated  and  use- 
less wreck.  But  the  inconvenience  and 
loss  which  this  would  inflict  upon  the 
population  of  large  districts,  coupled 
with  the  benefit  to  parties  who  perhaps 
are  powerless  to  take  care  of  them- 
selves, of  preventing  the  rapid  diminu- 
tion of  value,  and  derangement  and 
disorganization  that  would  otherwise 
result,  seem  to  require,  not  for  the 
completion  of  an  unfinished  work,  or 
the  improvement,  beyond  what  is  nec- 
essary for  its  preservation,  of  an  ex- 
isting one,  but  to  keep  it  up,  to  con- 
serve it  as  a  railroad  property,  if  the 


court  has  been  obliged  to  take  posses- 
sion of  it,  that  the  court  should  bor- 
row money  for  that  purpose,  if  it  can- 
not otherwise  do  so  in  sufficiently 
large  sums,  by  causing  negotiable  cer- 
tificates of  indebtedness  to  be  issued, 
constituting  a  first  lien  on  the  pro- 
ceeds of  the  property  and  redeemable 
when  it  is  sold  or  disposed  of  by  the 
court."  In  the  luminous  opinion  in 
this  case  the  whole  law  of  receivers* 
certificates  is  canvassed,  and  in  the  ex- 
cellent briefs  of  counsel,  included  in 
the  report,  there  is  an  exhaustive  col- 
lection of  the  authorities  down  to  the 
year  1875,  when  the  case  was  reported 
No  study  of  the  subject  can  be  com- 
plete without  a  careful  reading  of 
this  case. 

»Ex  parte  Mitchell,  12  S.  C  83; 
Meyer  v.  Johnston,  53  Ala.  237.  3491 
Wallace  v.  Loomis,  97  U.  S.  1461,  16:. 
Cf.  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  R.  Co.  117  U.  S.  434.  463. 

so  Osborne  v.  Bigstone  Gap  Colliery 
Co.  96  Va.  58,  30  S.  £.  R.  4461 
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A  notice  to  the  trustees  of  the  mortgage  is,  however,  notice  to  { 
the  bondholders.  The  bondholders  are  represented  by  the  trustees, 
and  if  the  trustees  are  parties  to  the  foreclosure  suit,  and  had  due 
notice  of  the  application,  and  made  no  objection  to  its  being 
granted,  they  cannot  be  heard  to  claim  a  want  of  notice.  So  far 
as  concerns  the  power  of  the  court  to  act  in  making  the  order,  and 
so  far  as  the  interests  of  third  persons  acting  upon  the  faith  of  it 
might  be  affected,  the  notice  to  the  trustees  is  notice  to  all  the 
bondholders.'* 

Want  of  notice  to  all  parties  will  not  per  se  destroy  the  validity 
of  the  certificates,  but  the  purchaser  and  his  assignees  will  take 
them  "  subject  to  the  final  action  of  the  court  in  regard  to  the 
loan."^  The  phrase  quoted  simply  means  that  if  certificates  are 
issued  and  the  money  received  for  them  is  properly  invested  for 
the  preservation  and  operation  of  the  trust  property,  their  payment 
will  be  allowed  and  required  although  they  were  issued  without  no- 
tice to  the  parties  interested,  which  means  the  parties  to  the  litiga- 
tion; for  the  rights  of  those  not  parties  are  in  no  way  disturbed  by 
the  issuance  of  certificates  either  with  or  without  notice.*^ 

It  is  but  fair  and  just  that  all  the  parties  be  notified  of  the  appli- 


*  Wallace  v.  Loomis,  97  U.  S.  146, 
163;  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434,  463. 

^  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434;  Mercantile 
Trust  Co.  V.  Kanawha  &  Ohio  Ry.  G>. 
50  Fed.  R.  874;  Laughlin  v.  U.  S. 
Rolling  Stock  Co.  64  Fed.  R.  25. 

In  the  first  case  cited  it  was  held 
that  the  power  of  the  court  to  order 
the  issue  of  certificates  and  render 
them  a  prior  lien  "  does  not  depend  on 
consent,  nor  on  prior  notice.  *  *  * 
A  full  opportunity  *  ♦  *  to  be 
heard  on  evidence  as  to  the  propriety  of 
the  expenditures  and  of  making  them  a 
first  lien  is  judicially  equivalent.  The 
receiver,  and  those  lending  money  to 
him  on  certificates  issued  on  orders 
made  without  prior  notice  to  parties 
interested,  take  the  risk  of  the  final  ac- 
tion of  the  court  in  regard  to  the 
loaa"  But  it  was  declared  that  when 
"prior  lienholders  arc  brought  before 
the  court,  they  become  entitled,  upon 


the  plainest  principles  of  justice  and 
equity,  to  contest  the  necessity,  valid- 
ity, effect,  and  amount  of  all  such  cer- 
tificates, as  fully  as  if  such  questions 
were  then,  for  the  first  time,  presented 
for  determination.  If  it  appears  that 
they  ought  not  to  have  been  made  a 
charge  upon  the  property,  superior  to 
the  lien  created  by  the  mortgage, 
then  the  contract  rights  of  the  prior 
lienholders  must  be  protected.  On  the 
other  hand,  if  it  appears  that  the  court 
did  what  ought  to  have  been  done 
even  had  the  trustee  and  the  bond- 
holders been  before  it  when  the  cer- 
tificates were  authorized  to  be  issued, 
the  property  should  not  be  relieved 
from  the  charge  made  upon  it  in  good 
faith  for  its  protection  and  preserva- 
tion." 

8*  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434,  476; 
Meyer  v.  Johnston,  53  Ala.  237;  Snow 
V.  Winslow,  54  Iowa,  200;  Stevens  v. 
Douglas,  57  Hun,  498. 
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cation ;  and  as  the  jurisdiction  to  authorize  the  issuance  of  certifi- 
cates is  to  be  exercised  cautiously  and  sparingly,  the  careful  and 
conservative  chancellor  will  refuse  to  make  the  order  until  proper 
notice  has  been  given,  that  he  may  be  fully  and  intelligently  advised 
as  to  the  necessity  for  such  action.  But  the  power  of  the  court  to 
preserve  the  property  and  keep  it  in  a  good  and  safe  condition  has 
been  declared  "  does  not  depend  on  consent  or  on  prior  notice."** 
Where  bondholders  knew  that  certificates  would  be  issued,  and  had 
ample  opportunity  to  appear  and  make  objection  thereto,  but  re- 
mained inactive,  relying  on  chance,  and  seeing  the  court  and  re- 
ceiver dealing  with  the  property  without  protest,  they  were  ad- 
judged to  be  estopped  to  deny  the  validity  of  the  certificates.** 

Section  333.  The  Order  is  to  be  Strictly  Construed  and  Fol- 
lowed—  The  validity  of  the  certificates  depending  wholly  upon  the 
order  of  the  court,  whose  officer  the  receiver  is,  it  is  held  that  the 
terms  of  the  order  are  to  be  strictly  construed  and  followed.  The 
certificates  must  be  issued  precisely  as  the  order  provides,  and  for 
the  express  purpose  proposed.  The  force  and  intent  of  the  order 
are  not  to  be  extended  by  implication.^  Accordingly,  where  an 
order  appointing  a  receiver  of  a  railroad  company,  authorized  him 
to  issue  certificates  "  for  money  borrowed,  material  furnished  or 
labor  performed,"  such  certificates  to  be  treated  as  receiver's  indebt- 
edness, and  to  constitute  a  first  lien  on  the  road,  it  was  held  that 
the  receiver  was  not  authorized  to  issue  certificates  in  payment  for 
material  until  it  had  been  furnished,  and  that  certificates  issued  for 
material  contracted  to  be  delivered,  but  which  in  fact  never  was 
delivered,  were  void,  and  that,  inasmuch  as  they  recited  upon  their 
face  that  they  were  issued  under  an  order  of  the  court,  "  whether, 
under  the  order,  the  receiver  had  the  power  to  issue  negotiable 
securities,  or  for  property  agreed  to  be  delivered  at  a  future  day, 
were  legal  questions  which  the  plaintiff  was  bound  to  determine  at 
his  peril."^  Neither  can  certificates  be  lawfully  issued  at  a  higher 
rate  of  interest  than  that  allowed  by  law,^  nor  at  a  greater  discount 

^Mercantile  Trust  Co.  v.  Kanawha  Deposit  Co.  v.  Shenandoah  Iron  Co- 

&  Ohio  Ry.  Co.  50  Fed.  R.  874;  Union  42  Fed.  R.  372;  Stanton  v.  Alabama  k 

Trust  Co.  V.  Illinois  Midland  Ry.  Co.  Chattanooga  R.  R.  Co.  31  Fed.  R.  sfe- 

117  U.  S.  434.  87  Bank    of    Montreal    v.    Chicago. 

» First   Nat.    Bank   v.    Ewing,    103  Clinton  &  W.  R.  R.  Co.  48  Iowa,  518. 

Fed.  R.  168,  43  C.  C.  A.  150.  524.    Cf.  Bank  of  Montreal  v.  Thayer, 

8«See    Tennessee    v.    Edgefield    &  7  Fed.  R.  622. 

Kentucky  R.  R.  Co.  6  Lea,  353 ;  New-  38  Meyer  v.  Johnston,  53  Ala.  y7» 

bold  V.  Peoria  &  Springfield  R.  R.  Co.  351. 
5   Bradw.   367;   Fidelity   Ins.  &   Safe 
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than  provided  in  the  order.^  The  disposition  of  certificates  in  a 
manner  and  for  a  purpose  other  than  as  provided  in  the  order  will 
affect  their  validity ;  and  it  will  not  avail  the  purchaser  that  he  paid 
for  them  in  good  f aith.*^ 

Section  334,  For  What  Specific  Purposes  Certificates  May  be 
Issued —  (a)  In  General — The  rule  of  first  and  essential  conse- 
quence upon  this  point  ought  to  be  that  the  expenditure  contem- 
plated is  absolutely  necessary  in  oi:der  to  preserve  the  property 
from  destruction  or  serious  injury  This  was  the  ground  on  which 
the  issue  of  receivers'  certificates  was  at  first  attempted  to  be  jus- 
tified, and  in  the  earlier  cases  it  will  be  found  to  have  been  always 
the  reason  assigned.  But  latterly  the  courts  have  shown  a  tendency 
to  relax,  little  by  little,  somewhat  of  the  strictness  of  this  rule,  and 
to  authorize  the  issue  of  these  debentures  for  a  variety  of  purposes, 
including  preferential  debts  of  the  company.*^  The  supreme  court 
of  the  United  States,  speaking  generally,  has  held  that  they  may 
lawfully  be  authorized  "  to  raise  money  necessary  for  the  preserva- 
tion and  management  of  the  property."** 

The  just  criterion  of  the  propriety  of  the  issue  of  receivers*  cer- 
tificates ought  to  be  the  necessity  of  the  expenditures  for  which  it 
is  proposed  to  raise  means  ;*^  and  beyond  this  the  courts,  at  least  in 
theory,  do  not  seem  inclined  to  go.**  In  succeeding  sections,  how- 
ever, the  consideration  in  detail  of  the  cases  in  which  certificates 
have  been  authorized  will  go  far  to  show  that  in  practice  the  courts 
have  exercised  their  power  in  this  respect  very  liberally. 

Section  335.  (b)   For  the  Preservation  of  the  Property. —  A 

mortgagee  in  possession  may  expend  upon  the  mortgaged  property 
such  stmis  as  are  necessary  for  his  own  protection.  He  is  entitled 
to  keep  his  security  unimpaired.  In  accordance  with  this  principle 
we  find  that,  in  a  case  where  it  appeared  by  the  report  of  the  re- 
ceiver that  the  railroad  property  was  in  such  need  of  repairs  that  it 
could  not  be  operated  with  safety  to  the  traveling  public,  the  court 
authorized  the  receiver  to  make  the  repairs,  and,  the  current  in- 
come not  being  sufficient,  to  issue  receivers'  certificates  of  indebted- 

'^  Union  Trust  Co.  v.  Illinois  Mid-  **•  Jones     on     Railroad     Securities, 

land  Ry.  Co.  117  U.  S.  434.  f  533  et  seq.;  Cowdrey  v.  Galveston, 

*>  Stanton   v.    Alabama   &    Chatta-  etc.,  R.  R.  Co.  i  Woods,  331. 

xwoga  R.  R.  Co.  31  Fed.  R.  585.  **  Shaw  v.  Railroad  Co.  100  U.  S. 

*^Sec  section  317.  605,  612;  Meyer  v.  Johnston,  53  Ala. 

**  Wallace  v.  Loomis,  97  U.  S.  146,  237,  348.                                  ' 
162. 
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ness  therefor,  and  declared  the  expenditure  to  have  been  incurred 
for  the  benefit  and  protection  of  the  property.** 
\  I  Again,  the  issue  of  certificates  has  been  authorized  for  the  pur- 

pose of  putting  the  road  in  repair,  and  for  its  operation  and  for  the 
purchase  of  such  rolling  stock  as  was  necessary.**  The  receiver  may 
be  authorized  to  borrow  money  upon  his  certificates  T  not  for  con- 
venience or  ornament;  not  to  lay  out  money  in  ways  not  essential 
to  the  preservation  of  the  property,  although  the  court  may  think 
the  value  of  it  will  be  thus  increased ;  not  for  the  completion  of  an 
unfinished  work,  or  the  improvement,  beyond  what  is  necessary  for 
the  preservation  of  an  existing  one,  but  to  keep  it  up,  to  conserve 
it  as  a  railroad  property  pending  litigation.*'*^  It  is,  however,  hv^.^ 
Pennsylvania,  a  question  whether  the  court  has  the  power  to  grant 
receivers  of  a  railroad  authority  to  create  a  car-trust  loan  to  pro- 
vide for  the  rolling  stock  and  equipments  of  the  road,  when  the  in- 
come of  the  road  is  sufficient  to  meet  the  expense,  the  income  be- 
ing applied  instead  to  pay  interest  to  bondholders.  The  court  said : 
"  To  the  extent  that  the  earnings  of  the  road  are  required  to  keep 
it  up,  in  stock  and  equipments,  and  to  preserve  the  property,  the 
receivers  have  authority  so  to  apply  it;  but  to  borrow  money  to 
enable  them  to  continue  to  pay  interest  to  bondholders  I  consider 


unwise. 


9f4B 


Section  336.  (c)  For  Operating  Expenses — It  is  the  receiver's 
duty  —  indeed  his  principal  duty  —  pending  the  foreclosure*  pro- 
ceedings, and  while  the  property  is  in  his  hands,  to  operate  the 
road.  This  is  required  not  only  by  the  duty  which  is  owed  to  the 
public,  but  also  by  a  proper  regard  to  the  interests  of  the  bond- 
holders. In  order  to  be  of  any  value  as  a  security  for  their  ad- 
vances the  road  must  be  kept  a  "  going  concern."  The  receiver 
may,  therefore,  properly  issue  certificates  to  meet  operating  ex- 


^  Hoover  v.  Montclair  &  Green- 
wood Lake  R.  R.  Co.  29  N.  J.  Eq.  4; 
Credit  Co.  (Limited)  of  London  v. 
Arkansas  Cent.  R.  R.  Co.  15  Fed.  R.  46. 

*•  Vermont  &  Canada  R.  R.  Co.  v. 
Vermont  Cent.  R.  R.  Co.  50  Vt.  500, 
569;  Wallace  v.  Loomis,  97  U.  S.  146, 
162.  Cf.  Union  Trust  Co.  v.  Chicago 
ft  Lake  Huron  R.  R.  Co.  7  Fed.  R. 
513;  Central  Trust  Co.  v.  Tappan,  6 
N.  Y.  S.  918. 

*7  "  The  Doctrine  of  Receivers*  Cer- 
tificates/' by   R,   F.    Stevens,   Jr.,   23 


Cent  Law  Jour.  340,  citing  Meyer  v. 
Johnston,  53  Ala.  237,  346;  Jerome  v. 
McCarter,  94  U.  S.  734 ;  Bank  of  Mon- 
treal V.  Chicago,  etc,  R.  R.  Co.  48 
Iowa,  518;  Barton  v.  Barbour,  104  U. 
S.  126;  Union  Trust  Co.  v.  Chicago, 
etc.,  R.  R.  Co.  7  Fed.  R.  513;  Turner 
V.  Peoria,  etc.,  R.  R.  Co.  95  IlL  134; 
Swann  v.  Clark,  no  U.  S.  602. 

^In  re  Philadelphia  ft  Reading  R. 
R.  Co.  14  Phila.  501,  502,  sub  nam. 
Taylor  v.  Philadelphia  ft  Reading  R. 
R.  Co.  9  Fed.  R.  i. 
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penses,  in  def atdt  of  sufficient  current  income  ;*•*  to  procure  neces- 
sary rolling  stock,  machinery  and  supplies;*^  to  pay  off  tax  liens 
upon  the  property,"  or  to  replace  earnings  diverted  from  operating- 
expenses  and  ordinary  repairs.*^  So,  also,  where  to  insure  the 
safety  of  trains,  it  was  necessary  that  a  portion  of  the  track  which 
had  been  hastily  built  should  be  relaid  in  a  substantial  manner,  re- 
ceivers* certificates  to  meet  the  expenses  were  ordered.^  And  in 
another  case,  .where  the  receivers  found,  upon  taking  possession  of 
the  property,  that  several  locomotives  were  in  use  by  the  company 
under  a  lease  frc«n  the  maker,  for  which  the  rent  was  unpaid, 
they  were  authorized  to  issue  certificates  to  pay  the  rent." 

Section  337.  (d)  For  the  Payment  of  Debts  Due  to  Employees 
and  for  Material  and  Supplies  Incurred  Prior  to  the  Receivership. — 

There  is  to  be  found  some  authority  for  the  rule  that  a  receiver 
may  be  allowed  to  issue  certificates  in  payment  of  labor,  materials, 
supplies  and  taxes  upon  the  property  due  prior  to  his  appoint- 
ment." But  in  New  York,  wherein  the  issue  was  fairly  presented, 
the  court  of  appeals  held,  reversing  the  lower  court,  that  a  court  in 
that  state  had  no  power  to  authorize  a  receiver  to  pay,  or  to  issue 
his  certificates  of  indebtedness  in  payment  for  labor  and  services  in 
operating  the  road  prior  to  his  receivership,  and  to  make  the  certifi- 
cates so  issued  a  lien  prior  to  the  mortgage.^  In  passing  upon 
this  point  the  court  said :  "  Notwithstanding  the  argument  of  the 
respondent's  counsel,  we  are  unable  to  discover  any  principle  upon 
which  the  claims  of  the  employees  for  labor  performed  before  the 


•Turner  v.  Peoria,  etc.,  R.  R.  Co. 
gS  111-  134;  Stanton  v.  Alabama,  etc., 
R.  R.  Co.  2  Woods,  506;  Meyer  v. 
Johnston,  53  Ala.  237,  346;  Hoover  v. 
Montdair,  etc.,  R.  R.  Co.  29  N.  J.  Eq. 
4;  Swann  t.  Clark,  no  U.  S.  602.  But 
see  Metropolitan  Trust  Co.  v.  Tona- 
wanda  Valley,  etc,  R.  R.  Co.  103  N.  Y. 

245. 

^  Swann  v.  Clark,  no  U.  S.  602. 
But  see  In  re  Philadelphia  &  Reading 
R.  R.  Co.  14  Phila.  501. 

« Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434;  Hum- 
phrey V.  Allen,  loi  111.  490.  Cf.  Tay- 
tor  V.  Philadelphia,  etc,  R.  R.  Co.  7 
Fed  R.  377. 


^^2  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434. 

**  Stanton  v.  Alabama  &  Chatta- 
nooga R.  R.  Co.  2  Woods,  506;  Credit 
Co.  (Limited)  of  London  v.  Arkansas 
Cent.  R.  R.  Co.  15  Fed.  R.  46.  Cf. 
Barton  v.  Barbour,  104  U.  S.  126. 

**Coe  V.  New  Jersey  Midland  Ry. 
Co.  27  N.  J.  Eq.  37.  See  also  Turner 
V.  Peoria  &  Springfield  R.  R.  Co.  95 

111.  134. 

w  Humphreys  v.  Allen,  loi  111.  490; 
Taylor  v.  Philadelphia  &  Reading  R. 
R.  Co.  7  Fed.  R.  377- 

*•  Metropolitan  Trust  Co.  v.  Tona- 
wanda  Valley,  etc.,  R.  R.  Co.  103  N. 
Y.  24s  (1886),  I  Ry.  &  Corp.  L.  J.  65; 
reversing  40  Hun,  80. 


464  receivers'    certificates.  [chap.   XIV. 

appointment  of  the  receiver,  can  be  so  extended  as  to  diminish,  or 
impair  or  postpone  the  lien  of  the  mortgage  for  the  enforcement 
of  which  the  action  is  brought,  or  the  lien  of  the  mortgage  set  up 
by  the  Farmers'  Loan  &  Trust  Company.  Both  are  prior  in  point 
of  time  to  the  respondent's  claims,  and  we  are  referred  to  no  stat- 
ute which  displaces  them."" 

There  is  a  statute  in  New  York  by  which  a  different  relation  is 
established  between  the  receiver  of  an  insolvent  railroad  corpora- 
tion and  its  employees,  and  under  which  the  receiver  is  obliged  to 
pay  the  wages  of  the  employees  in  preference  to  all  other  debts  and 
claims,  no  distinction  being  made  between  wages  earned  before  and 
those  earned  after  the  appointment.^ 

Where,  upon  an  application  for  the  distribution  of  the  surplus 
moneys  arising  upon  the  foreclosure  of  a  mortgage,  subject  to  which 
the  Rockaway  Beach  Improvement  Company  had  purchased  the 
mortgaged  premises,  it  appeared  that  after  the  purchase,  and  in 
April,  1880,  the  company  executed  a  mortgage  on  the  same  prop- 
erty to  one  Soutter,  trustee,  to  secure  the  payment  of  certain  bonds ; 
that  in  August,  1880,  the  company  becoming  embarrassed,  one  At- 
trill,  a  large  stockholder,  brought  an  action  against  it,  to  which 
neither  the  trustee  of  the  mortgage  nor  the  holders  of  bonds  there- 
under, were  made  parties,  praying  for  the  appointment  of  a  receiver 
and  the  dissolution  of  the  company.  An  order  having  been  made 
in  this  action  appointing  a  receiver,  and  thereafter  ex  parte  orders 
being  made  authorizing  the  receiver  to  borrow  a  large  sum  to  pay 
wages  due  the  workmen,  and  to  issue  certificates  therefor,  such 
certificates  to  be  a  first  Hen  upon  all  the  property  of  the  company, 
and  to  have  priority  over  the  mortgage  to  Soutter,  it  was  held  that 
there  was  no  principle  upon  which  the  claims  of  employees  for 
labor  performed,  before  the  receiver  was  appointed,  could  be  so 
extended  as  to  impair  or  postpone  the  lien  of  the  mortgage,  and 
that  affidavits  showing  that  the  property  was  in  danger  of  being 
destroyed  by  the  unpaid  workmen  unless  such  certificates  were 
issued,  did  not  authorize  the  court  to  make  the  order.  The  court 
said :  "After  a  careful  examination  of  the  case  we  think  that  the 
weight  of  authority  is  not  in  favor  of  an  order  which  sets  aside 
liens  to  the  advantage  of  a  general  creditor ;  that  it  is  only  the  in- 
come of  the  property  which  courts  apply  to  the  payment  of  current 
expenses  before  the  mortgage  debt  is  paid;  that  it  is  not  right  to 

*7As    to    payment    of    preferential  ^La^s  of  New  York,  1885,  chaf^ 

debts  see  section  319.     See  also  sec-      376. 
tion  ^y^ 


I§  337.  338.] 
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entirely  displace  the  lien.  There  were  no  earnings,  and  there  are 
no  receivers'  certificates  which  have  a  right  of  payment  before  the 
Soutter  mortgage."" 

Section  338.  (e)  For  the  Completion  of  the  Road. —  The  su- 
preme court  of  the  United  States  has  approved  of  receivers'  cer- 
tificates that  were  issued  to  pay  for  finishing  a  canal,  in  aid  of 
which  the  government  had  made  a  grant  of  land  conditioned  upon 
the  completion  of  the  canal  within  a  fixed  time,  saying,  per  Strong, 
J. :  "  Hence  there  was  a  necessity  for  making  the  order  which  the 
court  made,  a  necessity  attending  the  administration  of  the  trust 
which  the  court  had  undertaken.  The  order  was  necessary  alike  I 
for  the  lien  creditors  and  for  the  mortgagors."*^  ' 

And  where  it  appeared  that  it  was  necessary  to  complete  a 
portion  of  the  road  in  order  to  secure  a  land  grant,  which  was  a 
material  part  of  the  security  of  the  bondholders,  Judge  Dillon 
authorized  the  receiver  to  borrow  money  and  complete  the  road 
within  the  prescribed  time.** 

In  Iowa,  also,  the  court  of  last  resort  has  approved  of  the  issue*^ 
of  certificates  by  a  receiver  for  the  purpose  of  completing  and  build- 
ing certain  portions  of  the  road  in  his  hands,  at  the  rate  of  $8,000 1 
per  mile  upon  the  whole  road  completed  and  to  be  completed,  1 
making  the  outlay  a  first  lien  upon  the  property.®^    But  in  Shaw  v.  I 
Railroad  Company®^  it  is  held  that,  except  under  very  extraordinary 


■•Raht  V.  Attrill,  42  Hun,  414,  418 
(1886),  citing  Bumham  v.  Bowen,  iii 
U.  S.  776,  782. 

®>  Jerome  v.  McCartcr,  94  U.  S.  734, 
738. 

«"It  is  manifest/'  he  said,  "that 
unless  a  receiver  is  appointed  no  fur- 
ther work  will  be  done  on  the  exten- 
sion lines,  and  that  the  land  grant, 
which  is  the  only  security  of  any  con- 
siderable value  which  the  plaintiffs 
and  the  other  bondholders  have  for 
their  large  advances,  will  lapse  and 
be  wholly  lost  In  order  to  save  this 
land  grant  the  road  must  be  completed 
by  December  3d,  ensuing,  and  it  seems 
to  me  that  the  exigencies  of  the  case 
are  such  as,  under  the  circumstances, 
to  warrant  the  court,  upon  the  applica- 
tion of  the  parties  chiefly  interested, 
to  appoint  a  receiver  and  clothe  him 

30 


with  the  authority  desired."  Ken- 
nedy V.  St  Paul  &  Pacific  R.  R.  Co. 
2  Dill.  448,  5  Dill.  519.  The  form  of 
the  order  in  this  case  may  well  be  con- 
sulted; it  is  said  by  Mr.  Jones  to  be 
"most  carefully  drawn."  Jones  on 
Railroad  Securities,  S  535,  n.  See 
also  Jerome  v.  McCarter,  94  U.  S. 
734,  to  which  reference  is  made  supra. 

®  Bank  of  Montreal  v.  Chicago, 
Clinton,  etc.,  R.  R.  Co.  48  Iowa,  518; 
Ace.  Gibbert  v.  Washington,  Virginia 
Midland,  etc.,  R.  R.  Co.  33  Gratt  586. 
64s;  Southerland,  Trustee,  etc.  v. 
Lake  Superior  Ship  Canal  R.  R.  & 
Iron  Co.  (U.  S.  Dist  Ct  Mich.  E.  D.), 
MS.,  cited  in  Meyer  v.  Johnston,  53 
Ala.  237,  338;  Hyde  v.  Sodus  Point, 
etc.,  R.  R.  Co.  (N.  Y.  Sup.  Ct),  MS. 
Id. 

«8 100  U.  S.  60s,  612, 
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circumstances,  the  power  of  the  court  ought  never  to  be  exercised  to 
enable  the  trustees,  where  the  road  is  unfinished,  to  borrow  money 
by  means  of  receivers'  certificates,  which  create  a  paramount  hen 
upon  the  property,  in  order  to  complete  the  work.  In  the  opinion 
Waite,  C.  J.,  said:  "  The  power  of  the  courts  ought  never  to  ')e 
used  in  enabling  railroad  mortgagees  to  protect  their  securities  by 
borrowing  money  to  complete  unfinished  roads,  except  under  ex- 
traordinary circumstances.  It  is  always  better  to  do  what  was  done 
here  whenever  it  can  be,  that  is  to  say,  reorganize  the  enterprise  on 
the  basis  of  existing  mortgages  as  stock,  or  something  which  is 
equivalent,  and  by  a  new  mortgage,  with  a  lien  superior  to  the  old, 
raise  the  money  which  is  required,  without  asking  the  courts  to 
engage  in  the  business  of  railroad  building."  And  in  another  case, 
in  speaking  to  this  point,  it  is  aptly  said :  "  It  is  no  part  of  the 
\J  duty  of  a  court  of  chancery  to  build  railroads,  and  the  assent  of  all 
parties  interested  in  the  property  cannot  make  it  one."®* 

It  is  plain  that  an  unlimited  exercise  of  power  by  the  court  in  this 
direction  would  amounc  to  improving  the  mortgagor  out  of  his 
property.^  Accordingly  the  court  will  construe  strictly  an  author- 
ity granted  to  the  receiver  to  construct  a  road,  and  a  mere  authority 
to  borrow  money  to  build  will  not  authorize  the  receiver  to  contract 
for  municipal  aid  in  the  work.^  And  an  issue  of  certificates  for 
such  a  purpose  in  excess  of  the  amount  authorized,  is  beyond  the 
power  of  the  receiver,  and  the  certificates  are  void.®^  But  though 
considered  a  dangerous  practice,  yet  the  issuing  of  receivers'  cer- 
tificates for  the  completion  of  an  unfinished  railroad  is  said  to  be  a 
matter  within  the  sound  judicial  discretion  of  the  court,  and  that 
the  appellate  court  will  not  interfere  unless  there  appears  to  have 
been  a  manifest  abuse  of  that  discretion.^ 

Section  339.  Further  and  Generally  of  the  Purposes  for  Which 
Certificates  May  Issue. —  The  equitable  principle  which  gives  sup- 
port and  justification  to  the  doctrine  of  receivers'  certificates  re- 
quires that  they  be  issued  only  for  the  purpose  of  preserving  and 
protecting  the  trust  property  and  properly  and  safely  continuing  \i^ 

•* Credit  Co.  of  London  v.  Arkan-  ••Smith  v.  McCullough,  104  U.  S, 

sas  Cent.   R.   R.  Co.   15   Fed.   R.  46.  25,  29. 

To   the  same   effect   see   Vermont  &  ^  Newbold  v.  Peoria  &  Springfield 

Canada  R.  R.  Co.  v.  Vermont  Cent.  R.  R.  Co.  5  Bradw.  367. 

R.  R.  Co.  50  Vt.  500,  569,  46  Vt  792,  «  Rutherford  v.  Pennsylvania  Mid- 

and   cf.    Secor  v.    Toledo,   Peoria   &  land  R.  R.  Co.  178  Pa.  St  38,  35  Atl. 

Warsaw  R.  R.  Co.  7  Biss.  513-  R.  Jtf6. 

••Sandon  v.  Hooper,  6  Beav.  24A; 
2  Jones  on  Mortgages,  f  1126. 
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operation.  But  the  doctrine  has  not  been  always  so  strictly  applied. 
Certificates  given  to  secure  and  pay  a  debt  due  a  merchant,  incurred 
by  the  company  giving  orders  on  him  to  employees  in  payment  of 
wages,  were  declared  invalid,  for  the  reason,  it  was  said,  that  the 
debt  was  not  for  wages,  but  simply  a  store  account  against  the 
company.^ 

It  has  been  held  that  a  receiver  of  a  small  narrow-gauge  railroad, 
appointed  on  the  petition  of  a  comparatively  small  holder  of  stock, 
will  not  be  authorized  to  issue  receivers'  certificates  and  improve 
the  road,  when  the  measure  is  opposed  by  all  other  interests.  It^ 
was  said  that  where  a  receiver  is  appointed  on  such  petition,  and 
not  at  the  instigation  of  bondholders,  and  no  earnings  have  beeii_ 
diverted  to  pay  interest  on  the  bonds,  there  is  no  lien  or  equity 
requiring  the  payment  of  past-due  labor  and  material  claims  out  of 
the  corpus  of  the  property  by  the  issuance  of  receivers'  certificates ; 
but  that  there  are  equitable  rights  concerning  whatever  net  earn- 
ings the  receiver  may  realize;  but  such  earnings  cannot  be  antici- 
pated by  raising  money  on  receivers'  certificates  except  by  agree- 
ment of  the  parties.^** 

It  has  been  declared  that  a  court  of  equity  has  power,  when  in 
possession  of  railway  property  in  a  foreclosure  suit,  to  authorize 
the  creation  of  debts  for  rolling  stock  and  other  purposes  when  in 
its  opinion  it  is  necessary  so  to  do  to  secure  the  continued  and 
successful  operation  of  the  road,  and  to  charge  the  debt  so  created 
as  a  first  lien  on  the  mortgaged  property.*^^ 

It  has  been  adjudged  that  receivers'  certificates  may  be  issued  for 
the  following  purposes  '7^  To  replace  earnings  expended  for  better- 
ments,^^ to  repair  road  and  complete  unfinished  part  of  line,^*  to 
purchase  rolling  stock  and  supplies  necessary  for  the  proper  opera- 
tion of  the  road,''®  to  complete  a  canal  to  save  a  land  grant,''*  to 


•Fidelity  Insurance  &  Safe  Deposit 
Co.  V.  Shenandoah  Iron  Co.  42  Fed. 

R-372. 

''>  Street  v.  Maryland  Cent.  Ry.  Co. 
56  Fed.  R.  25. 

"Villas  V.  Page,  106  N.  Y.  439. 

'''In  approving  the  issuance  of  cer- 
tiiicates  for  repairs  the  supreme  court 
of  the  United  States  said:  "A  rail- 
road, with  its  appurtenances,  is  a  pe- 
culiar species  of  property.  Not  only 
win  its  structures  deteriorate  and  de- 
cay and  perish  if  not  cared  for  and 
kept  up,  but  its  business  and  good  will 


will  pass  away  if  it  is  not  run  and  kept 
in  good  oxder.  Moreover,  a  railroad  is 
a  matter  of  public  concern."  Union 
Trust  Co.  V.  Illinois  Midland  Ry.  Co. 
117  U.  S.  434. 

73  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434. 

7*Swann  v.  Wright,  no  U.  S.  590. 

"^5  Turner  v.  Railroad  Co.  95  111.  134, 
35  Am.  R.  137;  Swann  v.  Wright,  no 
U.  S.  590;  Humphreys  v.  Allen,  loi 
111.  4Q0. 

7«  Jerome  v.  Carter,  94  U.  S.  I34- 
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replay  money  borrowed  to  pay  wages  and  purchase  supplies,  and 
which  is  secured  by  mortgage  on  chattels  of  the  trust  estate,"  and 
to  pay  taxes/®  which  has  been  said  to  be  simply  substituting  one 
lien  for  another.''' 

The  authorities  are  conflicting  as  to  the  power  of  courts  to  issue 
certificates  for  the  payment  of  antecedent  or  preferential  debts  of 
the  company.®°  As  antecedent  debts  of  a  certain  nature  are  to  be 
preferred  and  constitute  a  charge  on  the  corpus  of  the  property," 
there  can  be  no  reasonable  objection  to  issuing  certificates  and 
hastening  the  payment  of  claims  that  will  have  to  be  met  in  the 
end.  There  is  high  authority  for  issuing  certificates  to  provide  the 
means  to  pay  preferential  debts  of  the  company.  The  United 
States  supreme  court  has  expressly  recognized  the  exercise  of  such 
power,  declaring  it  to  be  the  duty  of  the  court  to  provide  ior  the 
payment  of  debts  of  the  company  due  to  employees  and  for  operat- 


82 


mg  expenses.""    But  the  power  to  issue  certificates  for  such  purpose 
has  been  denied.®^ 

Section  340.  Priority  of  the  Lien  Created  by  the  Certificates  — 
Parties. —  Receivers'  certificates  are,  as  a  rule,  expressly  declared 
by  the  order  of  the  court  under  which  they  are  issued  to  be  a  first 
lien  upon  the  entire  property,  income  and  franchises  of  the  road. 
There  has  been,  therefore,  but  little  litigation  thus  far  upon  this 
point.  The  theory  of  the  matter  is  this :  The  expenditure  is  neces- 
sary to  preserve  the  property ;  the  court  orders  it  to  be  made ;  it  is, 
therefore,  properly  a,  lien  prior  to  the  mortgage,  and  must  be  paid 
first.  These  facts,  6t  some  others  equivalent  thereto,  and  the  order 
of  the  court  declaring  the  lien,  are  usually  recited  in  the  body  of 
the  certificate  itself.  The  power  of  a  court  of  equity  to  authorize 
the  issue  of  certificates  by  the  receiver,  and  to  make  them  a  first 
lien  upon  the  property,  payable  before  the  first  mortgage  bonds,  ;s 
not  questioned  in  any  of  the  cases  in  our  state  or  federal  reports. 
It  has  been  expressly  upheld  in  many  leading  cases.**     Thus,  in  a 


77Langdon  v.  Railroad  G>.  228. 

7*  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434;  Hanna  v. 
State  Trust  Co.  70  Fed.  R.  2,  16  C. 
C.  A.  586. 

w  Hanna  v.  Sutc  Trust  Co.  70  Fed. 
R.  2,  30  L.  R.  A.  201. 

^  See  sections  339  and  340. 

•1  Sec  sections  316  and  317. 

••Union  Trust  Co.  v.  Illinois  Mid- 


land Ry.  Co.  117  U.  S.  434,  also 
United  States  Trust  Co.  v.  Railroad 
Co.  25  Fed.  R.  800;  Taylor  v.  Phila- 
delphia &  Reading  R.  R.  Co.  7  Fed 
R.  377;  Humphreys  v.  Allen,  101  IlL 
490. 

®^  Metropolitan  Trust  Co.  v.  Tona- 
wanda  Valley  ft  Cuba  R.  R.  Ca  103 
N.  Y.  245. 

M  Credit  Co.  of  London  v.  Arloa- 
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leading  case  it  was  held  that,  where  a  railroad  and  its  appurtenances 
arc  in  the  hands  of  a  receiver,  to  be  preserved  and  operated,  the 
court  having  charge  thereof  'must  possess  the  power  to  allow  the 
issue  of  certificates  of  indebtedness  creating  a  first  lien,  when  this 
is  necessary  to  raise  money  for  the  economical  management  and 
conservation  of  the  property,  until  it  shall  be  disposed  of ;  and  the 
proper  mode  of  objecting  to  any  order  authorizing  such  issue  is  by 
application  to  the  chancellor  to  vacate  and  set  it  aside.®*  And,  J 
again,  by  the  supreme  court  of  the  United  States,  the  position  is 
taken  that,  where  receivers'  certificates  are  issued  for  necessary  re- 
pairs, or  to  pay  tax  liens,  or  to  replace  earnings  diverted  to  pay 
for  operating  expenses  and  ordinary  repairs,  they  create  a  lien 
prior  to  the  bonds  on  the  corpus  of  the  property ;  and,  further,  that 
the  holders  of  interest-bearing  receivers'  certificates,  taken  within 
the  limit  of  discount  allowed  by  the  court  in  the  order  authorizing 
the  certificates  to  be  issued,  are  entitled  to  the  face  of  the  certifi- 
cates and  the  interest.^ 

We  find,  therefore,  that  the  courts  do  not  hesitate  to  create  these 
liens  upon  mortgaged  property,  and  that  the  legality  and  validity 
of  receivers'  certificates,  as  first  liens,  are  not  disputed  in  the  re- 
ported cases.®^  A  receiver  appointed  in  a  proceeding  instituted  by 
a  stockholder  cannot  issue  certificates  to  the  displacement  of  the 
mortgage  lien.^ 

Receivers'  certificates  which  are  declared  to  be  a  first  lien  on  the 


sas  Cent  R.  R.  Co.  15  Fed.  R.  46; 
Wallace  v.  Looxnis,  97  U.  S.  146,  162; 
Miltenberger  v.  Logansport  R.  R.  Co. 
106  U.  S.  286,  309;  Union  Trust  Co.  v. 
Illinois  Midland  Ry.  Co.  117  U.  S. 
434,  451,  454 ;  Stanton  v.  Alabama,  etc., 
R.  R-  Co.  2  Woods,  506;  Hoover  v. 
Montclair  &  Greenwood  Lake  R.  R. 
Co.  29  N.  J.  Eq.  4. 

*  Meyer  v.  Johnston,  53  Ala.  237, 
350. 

*  Union  Trust  Co.  v.  Illinois  Mid- 
land Ry.  Co.  117  U.  S.  434. 

•'Upon  the  general  question  of  pri- 
ority in  these  cases,  see  Dunham  v. 
Cincinnati,  etc.,  R.  R.  Co.  i  Wall.  254; 
Huidekoper  v.  Locomotive  Works,  99 
U.  S.  258;  Denniston  v.  C,  A.  &  St. 
L  R.  R.  Co.  4  Biss.  414;  Duncan  v. 
Mobile  ft  Ohio  R.  R.  Co.  2  Woods, 


542;  Brown  v.  Erie  Ry.  Co.  19  How. 
Pr.  84;  Vatable  v.  New  York,  etc.,  R. 
R.  Co.  96  N.  Y.  49;  Turner  v.  Indian- 
apolis, etc.,  R.  R.  Co.  8  Biss.  315;  At- 
kins v.  Petersburgh  R.  R.  Co.  3 
Hughes,  307;  Davis  v.  Gray,  16  Wall. 
203;  Douglas  v.  Cline,  12  Bush,  608; 
Tomney  v.  Spartanburg,  etc.,  R.  R.  Co. 
4  Hughes,  640;  Kelly  v.  Receiver  of 
Green  Bay,  etc.,  R.  R.  Co.  10  Biss. 
151.  5  Fed.  R.  846;  Calhoun  v.  St. 
Louis,  etc.,  R.  R.  Co.  9  Biss.  330;  Ellis 
V.  Boston,  Hartford  &  Erie  R.  R.  Co. 
107  Mass.  28;  Coe  v.  C,  P.  ft  I.  R.  R. 
Co.  10  Ohio  St.  372;  Gurney  v.  Atlan- 
tic, etc.,  R.  R.  Co.  58  N.  Y.  358 ;  Union 
Trust  Co.  V.  New  York,  etc.,  R.  R. 
Co.  25  Fed.  R.  803. 

8®  Hanna  v.  State  Trust  Co.  70  Fed. 
R.  2. 
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road  and  its  equipment  are  secondary  to  a  claim  for  the  right  of 
way  taken  under  the  exercise  of  eminent  domain.®*  As  to  the  ex- 
tent of  the  lien  of  certificates  the  order  of  the  court  authorizing 
them  determines.  Where  the  order  did  not  declare  them  to  be  a 
first  lien  on  the  property,  it  was  held  that  a  claim  for  materials 
furnished  for  the  operation  of  the  company  was  superior.^  Cer- 
tificates which  were  declared  in  the  order  to  be  a  first  lien  on  the 
property  of  the  railroad  company  and  the  proceeds  and  all  the 
income  derived  from  its  operation  after  the  payment  of  expenses 
and  costs  of  administration,  were  adjudged  to  be  inferior  in  rank 
to  a  claim  for  personal  injury  sustained  during  the  operation  of 
the  road  by  the  receiver,  on  the  ground  that  such  a  claim  was  an 
expense  incurred  in  operating  the  road,  and  should  be  charged  upon 
the  corpus  of  the  property,  the  income  being  insufficient  to  pay  it.** 


*  Crosby  v.  Morristown  &  Cumber- 
land Gap  R.  R.  Co.  42  S.  W.  R.  507. 

•<>  Lewis  V.  Linden  Steel  Co.  183  Pa. 
St.  248,  38  Atl.  R.  606. 

•1  Anderson  v.  Condict,  93  Fed.  R. 
349.  35  C.  C.  A.  335.  This  case  is  an 
interesting  one  upon  the  subject,  and 
we  quote  from  the  opinion,  delivered 
by  Jenkins,  C.  J.,  as  follows:  "The 
holders  of  these  certificates  took  them 
with  the  knowledge  that  the  railway 
was  in  control  of  and  under  the  opera- 
tion of  the  court  through  its  receiver. 
It  was  contemplated  that  until  sale 
and  delivery  of  possession  thereunder 
such  operation  should  be  continued. 
Such  operation  might  result  in  profit 
or  in  loss.  The  expenses  of  operation 
should  primarily  be  paid  out  of  the 
income  derived  from  the  operation  of 
the  railway.  But  if,  as  here,  there  be 
no  such  income,  that  cost  may  propf- 
erly  be  allowed  priority  out  of  the 
corpus  of  the  property.  This  is  the 
plain  meaning  of  the  language  em- 
ployed in  the  order  authorizing  the 
certificates.  The  expression  in  the  or- 
der that  the  certificates,  'after  the 
payment  of  operating  expenses  and 
costs  of  administration,'  must  be  re- 
ferred to  and  limits  the  lien  declared 
upon  the  corpus  of  the  property,  and 
cannot  be  referred  to  income;  for  the 


term  employed  in  the  order  is  *  net  in- 
come,' and  the  expression  quoted  ap- 
plied to  net  income  would  be  mean- 
ingless. *  *  *  But  it  is  said  that 
claims  for  personal  injuries  happen- 
ing during  the  operation  of  the  road 
by  a  receiver,  cannot  be  allowed  as  a 
cost  of  administration  in  priority  to 
the  receiver's  certificates;  and  this  in 
analogy  to  the  doctrine  that  claims 
for  personal  injuries  accruing  prior  to 
foreclosure,  are  denied  priority  to  the 
lien  of  the  trust  deed  under  the  six 
months'  rule.  We  cannot  sustain  this 
contention.  The  one  rests  upon  an  en- 
tirely different  principle  from  the 
other.  Union  Trust  Co.  v.  Illinois 
Midland  Ry.  Co.  117  U.  S.  434,  6  Sup. 
Ct  R.  809.  In  the  one  case  the  arbi- 
trary displacement  of  the  lien  of  the 
mortgage  or  trust  deed  by  a  cer- 
tain character  of  expense  of  opera- 
tion is  allowed  during  a  certain  arbi- 
trary period  after  default  in  pas.nnent 
of  interest  or  principal  of  the  mort- 
gage and  before  suit  to  foreclose  and 
while  the  mortgagor  is  in  possession, 
because  the  railway  must  be  kept  a 
going  concern,  and  damages  for  per- 
sonal injuries  arising  during  such  pe- 
riod of  operation  are  not  of  the  char- 
acter of  costs  essential  to  the  opera- 
tion; though  if  the  mortgagee  was  in 
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Debts  contracted  by  the  railroad  company  on  its  credit,  although 
they  may  belong  to  the  class  called  "  preferential,"  do  not  rank  the 
same  as  debts  contracted  by  the  court  on  its  credit  while  operating 
the  road  through  a  receiver ;  and  when  the  property  or  fund  in  the 
custody  of  the  court  is  not  adequate  to  pay  both  classes  of  indebt- 1 
edness,  preference  will  be  given  to  the  debts  contracted  by  the  court,  \ 
as  judicial  repudiation  of  obligations  is  not  to  be  sanctioned  under  j 
any  conditions.  Therefore,  receivers'  certificates  issued  for  the 
purpose  of  paying  for  labor,  material  and  supplies  performed  and 
furnished  for  the  operation  of  the  road  by  the  receiver,  were  ad- 
judged superior  to  the  lien  of  certificates  which  were  issued  to  pay 
preferential  debts,  those  incurred  by  the  railroad  company,  and 
this  although  both  series  of  certificates  were  declared  to  be  liens 
paramount  to  the  mortgage.*®  Receivers'  certificates  have  been 
declared  to  be  entitled  to  priority  in  payment  over  the  receiver's 
fees  and  compensation  for  his  counsel.®^  Certificates  which  were 
made  a  first  lien  on  the  property  are  entitled  to  priority  over  claims 
for  indebtedness  arising  thereafter  on  contracts  made  with  full  no- 
tice of  the  certificates.**  The  vendor  of  rails  was  held  to  have  re- 
leased his  lien  on  the  rails  by  accepting  receivers'  certificates  for 
the  purchase  price.*® 


possession  operating  the  railway,  none 
would  doubt  its  liability  for  personal 
injuries.  Here,  at  the  request  of  the 
trustees,  the  court  assumed,  and  with 
the  knowledge  and  acquiescence  of  the 
holders  of  the  receiver's  certificates, 
continued  the  operation  of  the  rail- 
road. They  subjected  their  securities 
to  the  expense  of  operation  —  the  trus- 
tee by  its  affirmative  act  in  praying  the 
court  to  take  possession  of  and  oper- 
ate the  railway,  the  holders  of  the  cer- 
tificates by  the  provision  of  the  order 
authorizing  the  issuance  of  the  certifi- 
cates, and  which  was  expressed  upon 
their  face,  making  them  subject  to  the 
payment  of  operating  expenses  and 
the  costs  of  administration.  For  that 
purpose  and  to  that  extent  these  par- 
ties were  vicariously  in  the  possession 
and  operation  of  the  railway  through 
the  court  as  their  representative.  All 
liabilities  of  the  receiver  were  imposed 
upon  the  corpus  of  the  property,  fail- 
ing income,   as  certainly   as   a  mort- 


gagee would  be  personally  liable  if  he 
possessed  and  operated  the  railway. 
Technically,  perhaps,  payment  for  per- 
sonal injury  cannot  be  correctly  de- 
nominated costs  of  operation;  but  it 
is  an  expense  incurred  in  and  by  rea- 
son of  the  operation,  and  as  such 
should  be  allowed  in  the  accounts  oi 
the  receiver.  *  *  *  We  are  there- 
fore of  the  opinion  that  the  appellee's 
claim,  if  established,  should  be 
charged  upon  the  corpus  of  the  prop- 
erty and  adjudged  superior  to  the 
right  of  the  purchaser." 

^2  Bank  of  Commerce  v.  Central 
Coal  &  Coke  Co.  115  Fed.  R.  878  (C. 
C.  A.),  affirming  106  Fed.  R.  565. 

®8  Petersburg  Savings  &  Ins.  Co.  v. 
Dellatorre,  70  Fed.  R.  643,  17  C.  C.  A. 

310. 
®*Kampmann  v.  Sullivan,  63  S.  W. 

R.  173. 

^  Royal  Trust  Co.  v.  Washburn,  B. 
&  I.  Ry.  Co.  ^^o  Fed.  R.  11  (C.  C. 
A.). 
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Issuing  certificates  cannot  disturb  the  rights  of  lienholders  who 
are  not  parties  to  the  proceedings.**  Certificates  issued  in  a  suit 
to  foreclose  a  second  mortgage  in  no  way  can  displace  the  lien  of 
the  first  mortgage,  the  mortgagee  in  the  latter  not  having  been  a 
party.*^  But  where  there  were  two  mortgages  on  the  property  and 
a  proceeding  to  close  the  second  was  commenced,  in  which  the 
court  authorized  the  issuing  of  receivers'  certificates  for  the  im- 
provement of  the  property  and  its  operation,  and  afterward  the  first 
mortgagee  instituted  proceedings  to  foreclose  its  mortgage,  it  was 
adjudged  tiiat  the  certificates  were  entitled  to  priority  over  both 
mortgages.*® 

The  recognition  by  the  trustee  of  the  paramount  lien  of  receivers' 
certificates  is  binding  on  the  mortgagees,**  and  they  are  estopped 
from  objecting  to  the  superior  lien  of  the  certificates.* 

Section  341.  Of  the  Necessity  for  Consent  of  Parties  to  the 
Issue  —  Effect  of  Consent —  It  is  not  true  that  the  power  of  a 
court  to  authorize  the  issuance  of  receivers'  certificates  depends 
upon  the  consent  of  the  parties  to  the  litigation,  or  either  of  them. 
The  public  character  of  the  property,  the  necessity  to  preserve  and 
operate  it  properly  and  safely,  give  and  demand  the  exercise  of  the 
power.  It  has  been  expressly  declared  that  the  exercise  of  this 
power  does  not  depend  on  consent  or  on  prior  notice.^ 


••Metropolitan  Trust  Co.  v.  Lake 
Cities  Electric  Ry.  Co.  100  Fed.  R. 
897;  Third  St  &  Suburban  Ry.  Co.  v. 
Lewis,  79  Fed.  R.  196,  24  C.  C.  A, 
482;  Belknap  Savings  Bank  v.  Lemart- 
Land  &  Canal  Co.  64  Pac.  R.  212; 
International  &  G.  N.  R.  Co.  v.  Cool- 
idge,  62  S.  W.  R.  1097. 

»7  Hanna  v.  State  Trust  Co.  70  Fed. 
R.  2,  16  C.  C.  A.  586. 

®8  Central  Trust  Co.  v.  Marietta  & 
N.  G.  R.  R.  Co.  75  Fed.  R.  209,  21 
C.  C.  A.  307. 

•Kent  V.  Lake  Superior  Ship  Ry. 
&  Iron  Co.  144  U.  S.  75. 

1  Kneeland  v.  Luce,  141  U.  S.  491. 
In  this  case  it  was  said:  "The  con- 
sent of  the  trustee  to  the  issue  of  the 
certificates  bound  every  bondholder. 
*  *  *  Under  all  the  circumstances 
of  the  case  the  bondholders  are  pre- 
cluded from  claiming  priority  over  the 
receiver's  certificates,  which  were  is- 


sued for  the  purpose  of  preser\-iiig  the 
mortgaged  property.  *  •  *  The 
certificates  are  all  of  them  payable  to 
bearer.  No  one  of  them  is  now  held 
by  the  original  parties,  but  they  have 
all  passed  into  the  hands  of  third  per- 
sons for  a  valuable  consideration. 
Those  persons  had  a  right  to  rely  on 
the  promise  of  the  court  as  to  their 
priority  plainly  borne  on  their  face* 
when  the  consent  of  the  trustees,  and 
thus  of  the  bondholders,  was  given  to 
their  issue." 

Sec  chapter  upon  Receivers'  Certifi- 
cates in  "An  Investor's  Notes  on 
American  Railways,"  by  John  Swann; 
Williams  v.  Washington  City,  etc.,  R. 
R.  Co.  33  Gratt.  586,  624;  Bl>-thc  v. 
Lewis,  75  Va.  701 ;  Skiddy  v.  Atlantic* 
etc.,  R.  R.  Co.  3  Hughes,  320;  Jessup  v. 
Atlantic  ft  Gulf  R.  R.  Co.  3  Woods* 
441 ;  Hale  v.  Frost.  99  U.  S.  389. 

2  Mercantile  Trust  Co.  v.  Kanawha 
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To  assert  that  consent  of  either  of  the  parties  is  essential  to  the 
validity  of  the  certificates,  is  to  deny  the  existence  of  power  in  the 
court  to  authorize  their  issue.  The  judicial  act  would,  in  such  an 
event,  be  but  the  exercise  of  a  privilege  granted  by  the  parties. 

The  fact  that  the  mortg^ees  or  other  lienholders  have  caused 
the  property  to  be  placed  in  the  custody  and  control  of  the  court, 
thereby  imposing  upon  it  the  duty  of  preserving  and  operating  the 
property,  is  in  itself  consent  that  all  shall  be  done  that  is  necessary 
to  preserve  and  operate  the  road.  If  lienholders  are  averse  to  • 
having  equitable  and  just  principles  enforced,  and  to  the  chancellor  | 
fully  and  effectually  performing  his  duty,  to  the  extent  of  disturb- 
ing their  liens,  they  should  pursue  their  strict  legal  remedy,  and 
not  ask  favor  of  a  court  of  equity. 


Section  342.  Negotiability  of  Receivers'  Certificates  —  Rights 
of  Assignees. —  A  receiver's  certificate  is  a  debt  not  of  the  com- 
pany, but  of  the  receiver  as  an  officer  of  the  court  appointing  him. 
The  faith  of  the  court  is  pledged  to  its  payment,  at  least  to  the  ex- 
tent of  the  property  in  the  receiver's  hands.'  But  if  the  fund  or 
property  be  not  sufficient  to  pay  all  the  certificates  in  full,  the  hold- 
ers of  them  are  entitled  to  a  pro  rata  share  of  the  proceeds.*  Again, 
receivers'  certificates  are  not  commercial  paper.  They  generally 
consist  rather  of  an  acknowledgment  of  indebtedness  than  of  an  ex- 
press promise  to  pay.  The  fund  upon  which  they  are  drawn  is 
usually  uncertain,  and  there  is  no  one  personally  liable  for  their 
payment.  The  fund  in  the  receiver's  hands  is  alone  bound  for  their 
redemption,  and  their  payment  can  be  compelled  only  by  an  applica- 
tion to  the  court  by  whose  authority  they  were  issued.  It  is,  there* 
fore,  the  rule  that  they  are  not  negotiable  instruments.*^  Their 
transfer  by  assignment,  or  even  by  delivery  when  made  payable  to 
bearer,  enables  the  purchaser,  or  assignee,  to  recover  upon  them 


&  Ohio  Ry.  Co.  50  Fed.  R.  874 ;  Union 
Trust  G>.  V.  Illinois  Midland  Ry.  Co. 
117  U.  S.  434. 

'Meyer  v.  Johnston,  53  Ala.  349. 

*  Turner  v.  Peoria  &  Springfield  R. 
R.  Co.  95  111.  134. 

•Turner  v.  Peoria  &  Springfield  R. 
R.  Co.  95  IlL  134;  Bank  of  Montreal 
▼.  Chicago,  etc.,  R.  R.  Co.  48  Iowa, 
518;  Union  Trust  Co.  v.  Chicago  & 
Lake  Huron  R.  R.  Co.  7  Fed.  R.  513 ; 
McCurdy  v.  Bowes,  88  Ind.  583 ;  Stan- 


ton V.  Alabama,  etc.,  R.  R.  Co.  2 
Woods,  506;  Newbald  v.  Peoria,  etc., 
R.  R.  Co.  5  Bradw.  367;  Central  Nat. 
Bank  of  Boston  v.  Hazard,  i  Ry.  & 
Corp.  L.  J.  347  (U.  S.  Circ.  Ct.  North- 
ern District  of  N.  Y.,  March,  1887) ; 
Wood  on  Railways,  p.  1676;  Stanton 
V.  Alabama  &  Chattanooga  R.  R.  Co. 
31  Fed.  R.  58s;  Union  Trust  Co.  v. 
Illinois  Midland  Ry.  Co.  117  U.  S. 
434. 
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only  to  the  extent  of  the  rights  of  the  first  payee.  And  the  as- 
signor, or  indorser,  is  not  liable  as  a  guarantor  or  indorser  of 
commercial  paper ;  nor  does  the  assignment  of  them  import  a  war- 
ranty that  they  are  collectible  or  that  they  will  be  paid.* 

It  follows  from  the  fact  that  these  certificates  are  non-negotiable 
instruments  that,  when  they  are  issued  without  consideraticwi,  they 
are  invalid,  even  in  the  hands  of  a  bona  fide  holder  for  value.  Ac- 
cordingly where,  under  a  contract  for  the  purchase  of  rails,  a  re- 
ceiver issued  certificates  which  recited  the  order  of  court  and  were 
payable  to  bearer,  in  a  suit  to  enforce  their  redemption  brought  by 
an  innocent  holder  to  whom  the  certificates  had  been  transferred,  it 
appearing  that  the  rails  had  never  been  tendered  or  delivered  to  the 
receiver,  it  was  held  that  there  could  be  no  recovery,  upon  the 
ground  that,  inasmuch  as  the  certificates  themselves  referred  on 
their  face  to  the  order  under  which  they  had  been  issued,  the 
holder  was  bound -to  take  notice  of  the  limitation  of  the  receiver's 
power,  and  to  know  whether  the  certificates  had  been  lawfully 
issued.'' 


•McCurdy  v.  Bowes,  88  Ind.  583. 

7  Bank  of  Montreal  v.  Chicago, 
Clinton  &  Western  R.  R.  Co.  48  Iowa, 
518. 

The  same  rule  is  laid  down  in  the 
leading  case  of  Stanton  v.  Alabama  & 
Chattanooga  R.  R.  Co.  2  Woods,  506, 
in  the  foUowing  luminous  language: 
"  I  entirely  agree  with  the  master  that 
these  certificates  have  not  the  quality 
of  negotiable  instruments  by  the  law 
merchant  In  my  judgment  power 
conferred  upon  receivers  to  issue  cer- 
tificates does  not  authorize  the  issue 
of  a  bond,  or  other  negotiable  instru- 
ment, which  shall  be  good  in  the  hands 
of  a  bona  fide  holder  for  value,  no 
matter  what  vice  or  infirmity  may  at- 
tend its  original  creation.  The  paper 
issued  must  be  governed  by  the  au- 
thority under  which  it  is  issued,  and 
not  by  the  form  the  receivers  may 
choose  to  give  it." 

The  master's  report,  to  which  refer- 
ence is  made  in  the  preceding  quota- 
tion from  Mr.  Justice  Woods'  opin- 
ion, contained  the  following  discrimi- 
nating  language   concerning   the   na- 


ture and  quality  of  these,  at  that 
time,  comparatively  new  securities: 
"  These  securities,  until  within  a  few 
years,  were  unknown;  they  are  all 
directed  to  be  issued  by  special  ap* 
pointees  of  the  court,  clothed  with  spt- 
cial  and  limited  authority;  and  in  re- 
lation to  a  particular  case.  On  their 
face  they  refer  to  the  particular  powtr 
thus  conferred,  and  to  the  particular 
case  then  pending  in  the  court.  This 
is  a  sufficient  notice  to  put  a  prudent 
dealer  on  inquiry.  The  order  impera- 
tively declares  that  the  certificate 
should  not  be  disposed  of  at  less  than 
ninety  cents  on  the  dollar.  Any  act 
by  the  receiver  which  disposes  of  them 
at  less  than  ninety  cents  is  ultra  tires. 
The  first  taker  would  derive  no  title 
from  such  a  transaction,  and  a  subse- 
quent holder  would  occupy  no  better 
position.  These  certificates  may  be 
likened  to  the  English  debentures  of 
a  business  corporation,  as  to  which  it 
has  been  well  settled  that,  when  issued 
by  the  directors  without  due  authority, 
under  the  seal  of  the  company,  they 
cannot  be  enforced  by  the  members  of 
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This  seems  to  be  the  position  uniformly  taken  by  the  courts 
upon  this  point,  and  the  later  cases  are  to  the  same  effect.® 

It  is  also  held  that  the  negotiation  and  sale  of  certificates  is 
a  trust  personal  to  the  receiver  which  he  cannot  delegate  to  an 
agent,  in  such  a  way  as  to  relieve  himself  from  responsibility.^ 
The  purchaser  buys  at  his  peril ;  he  must  know  whether  the  terms 
of  the  order  under  which  the  issue  has  been  made,  have  been  duly 
complied  with.^®  Accordingly  an  overissue  is  void,  even  in  the 
hands  of  bona  fide  holders  for  value.^^  But  when  money  is  ad- 
vanced in  good  faith  upon  such  an  overissue  of  certificates,  and 
is  used  by  the  receiver  in  payment  of  overdue  coupons  for  interest 
upon  the  mortgage  indebtedness,  the  persons  advancing  the  money 
may  be  subrogated  to  the  rights  of  the  coupon  holders,  and  may 
receive  the  proportion  due  to  such  coupons  out  of  the  proceeds  of 
the  foreclosure  sale,  on  final  distribution.^^  But  if  a  receiver  exe- 
cute and  place  upon  the  market  certificates  containing  false  and 
fraudulent  representations  intended  to  deceive  purchasers,  he  is  per- 
s(Mially  liable  thereon  in  an  action  for  damages  brought  by  one  who 
purchases  the  certificates  in  good  faith,  relying  upon  such  repre- 
sentations." 


the  company  who  accepted  them  after 
being  present  at  the  meeting  when  the 
irregular  issue  was  sanctioned,  and  a 
bona  Ade  transferee  of  such  deben- 
tures from  such  shareholders  will 
stand  in  no  better  position,  nor  can 
strangers,  or  their  assignees,  enforce 
them  where  they  were  accepted  by 
the  first  holders  with  knowledge  that 
the  condition  on  which  they  were  is- 
sued had  not  been  fulfilled."  Stan- 
ton V.  Alabama,  etc.,  R.  R.  Co.  2 
Woods,  506,  512,  citing  In  re  Magda- 
lena  Steam  Navigation  Co.  Johns. 
(Eng.  Ch.)  690,  6  Jur.  (N.  S.)  975. 
The  late  Mr.  Philip  Phillips,  of  Wash- 
ington City,  was  the  master  from 
whose  report  the  preceding  extract  is 
made. 

•Turner  v.  Peoria  &  Springfield  R. 
R-  Co.  95  111.  134;  Bank  of  Montreal 
V.  Chicago,  Clinton,  etc.,  R.  R.  Co.  48 
Iowa,  518;  Baird  v.  Underwood,  74 
III.  176;  Husband  v.  Eppling,  81  111. 
172;  Newbold  v.  Peoria,  etc.,  R.  R. 
Co.  5  Bradw.  377.    Cf.  West  v.  Fore- 


man, 21  Ala.  400;  Corbett  v.  State, 
24  Ga.  287;  Harriman  v.  Sanborn,  43 
Me.  12S;  Railroad  Co.  v.  Howard,  7 
Wall.  392,  415;  Mechanics'  Bank  v. 
New  York  &  New  Haven  R.  R.  Co. 
13  N.  Y.  599;  Voshell  v.  Hanson,  36 
Md.  92;  Union  Trust  Co.  v.  Souther, 
107  U.  S.  591;  Fosdick  v.  Schall,  99 
U.  S.  235 ;  Fosdick  v.  Car  Co.  99  U.  S. 
256;  Bright  V.  North,  2  Phila.  216. 

•Union  Trust  Co.  v.  Chicago  & 
Lake  Huron  R.  R.  Co.  7  Fed.  R.  513. 
In  this  case,  where  one  purchased  cer- 
tificates from  an  agent  or  broker  of 
the  receiver  at  a  considerable  discount, 
and  the  agent  did  not  account  to  the 
receiver  for  the  proceeds,  it  was  held 
that  the  purchaser  could  not  recover 
upon  the  certificates. 

i^^Bank  of  Montreal  v.  Chicago, 
etc.,  R.  R.  Co.  48  Iowa,  518. 

11  Newbold  v.  Peoria,  etc.,  R.  R.  Co. 
5  Bradw.  367. 

12  Id. 

i*Bank  of  Montreal  v.  Thayer,  7 
Fed.  R.  622. 
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Certificates  sold  by  the  receiver  for  less  than  the  discount  named 
in  the  order  will  entitle  the  assignee  of  the  purchaser  to  recover 
only  the  actual  amount  of  money  paid  for  them  originally." 

The  use  of  the  word  "  negotiable "  by  the  supreme  court  of 
Alabama,  in  the  leading  case  upon  receivers'  certificates,**  has  been 
taken  to  mean  what  it  represents  as  applied  to  promissory  notes. 
But  evidently  the  court  only  meant  to  speak  of  such  certificates  as 
being  transferable  and  salable. 


Section  343.  Who  May  Question  the  Validity  of  Recciveni*  Cer- 
tificates—  When  the  Question  May  be  Raised. — Although,  as  has 
already  appeared,  receivers'  certificates  are  not  negotiable  instru- 
ments, yet  if  a  receiver  in  foreclosure  proceedings  be  authorized 
to  issue  them  in  payment  of  operating  expenses,  rentals,  taxes  and 
improvements  incurred  before  his  appointment,  a  bondholder  desir- 
ing to  question  their  validity  and  priority  of  lien  must  do  so  before 
they  are  sold.  And  if,  with  knowledge  of  the  facts,  he  permits 
them  to  be  sold  without  objection,  both  he  and  those  claiming  un- 
der him  with  notice  of  the  facts,  will  not  afterward  be  heard  to 
question  the  payment  of  the  certificates  in  full  out  of  the  proceeds 
j  of  the  foreclosure  sale,  prior  to  a  distribution  among  the  bond- 
^  holders.**  Particularly  will  the  bondholders  be  bound  by  the  issue, 
:  when  they  appoint  a  committee  of  their  own  number  to  represent 
!  them  in  matters  pertaining  to  the  management  of  the  prc^rty, 
and  the  committee  consents  to  the  issue  of  the  certificates."  Upon 
the  same  principle,  namely,  that  of  estoppel,  the  purchaser  at  the 
foreclosure  sale,  having  no  interest  in  the  trust  fund  represented  by 
the  certificates,  cannot  contest  the  validity  of  their  issue,  or  ques- 
tion the  amount  for  which  they  were  declared  to  be  a  lien  upon  the 
property.  The  decree  of  foreclosure,  adjudicating  the  certificates 
to  be  a  lien  in  a  specified  amount,  binds  equally  the  purchaser  and 
all  persons  claiming  under  him.** 


1*  Stanton  v.  Alabama  &  Chatta- 
nooga R.  R.  Co.  31  Fed.  R.  585. 

1*  Meyer  v.  Johnston,  53  Ala.  237. 

*•  Humphreys  v.  Allen,  loi  111.  490. 
Cf.  Langdon  v.  Vermont  &  Canada  R. 
R.  Co.  S3  Vt  238. 

IT  Langdon  v.  Vermont  &  Canada  R. 
R.  Co.,  supra.  But  sec  also  the  dis- 
senting opinion  of  Walker,  J.,  in 
Humphreys  v.  Allen,  supra, 

1^  Central  Nat.   Bank  of  Boston  v. 


Hazard  (U.  S.  Circ  Ct.  Northern  Dis- 
trict of  New  York,  March,  1887).  i  Ry. 
&  Corp.  L.  J.  347;  Swann  v.  Wright's 
Exr.,  no  U.  S.  590;  Swann  v.  Gark, 
no  U.  S.  602.  See  also  Adams  v. 
Barnes,  17  Mass.  367;  Campbell  v. 
Hale,  16  N.  Y.  585,  589;  Horton  v. 
Davis,  26  N.  Y.  495 ;  Freeman  v.  Auld, 
44  N.  Y.  50 ;  darkinson  v.  Shemuin.  74 
N.  Y.  88  Grissler  v.  Powers,  81  N.  Y. 
57;  Freeman  on  Judgments,  \  162. 
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Where  the  road  has  been  sold  under  the  decree  of  foreclosure, 
subject,  as  is  usual,  to  the  lien  of  the  receiver's  certificates,  the  pur- 
chaser fs  concluded.  It  does  not  lie  in  his  mouth  to  urge  that  the 
issue  was  invalid,  or  in  fraud  of  somebody's  rights.  He  has 
acquired  his  title  subject  to  all  such  liens  and  priorities  as  may  be 
allowed  by  the  court  to  come  in  prior  to  the  mortgage  indebted- 
ness, and  he  cannot,  after  such  liens  have  been  established,  in  the 
regular  way,  in  the  proceedings  incident  to  foreclosure,  dispute 
their  validity.**  But  if  the  railway  is  sold  to  satisfy  the  certificates, 
the  sale  will  not  divest  a  mechanic's  lien  claimed  by  a  creditor  for 
the  construction  of  the  road,  if  he  had  instituted  proceedings  to 
enforce  his  lien  before  the  appointment  of  a  receiver,  and  was  not 
made  a  party  to  the  suit  in  which  the  receiver  was  appointed  and 
in  which  the  property  was  sold.  In  such  a  case,  the  receiver  in  no 
way  represents  the  creditor  claiming  the  lien,  and  the  property  is, 
therefore,  to  be  regarded  as  having  been  sold  subject  to  his  lien.^ 

Section  344.  Payment  of  Certificates  —  Enforcing  —  Fund. — In- 
asmuch as  receivers'  certificates  are  acknowledgments  of  indebt- 
edness rather  than  promises  to  pay  money,  and  because  they  are 
constituted,  by  an  order  of  a  court,  a  lien  upon  a  fund  to  be  ascer- 
tained, rather  than  the  personal  undertaking,  either  of  the  railway 
company  or  the  receiver,  they  are  not,  in  general,  such  commercial 
obligations  as  will  support  an  action  at  law  for  their  enforcement  or 
collection,  and  it  is  not  usual  to  bring  suits  to  compel  their  pay- 
ment. The  order  of  court  under  which  they  are  issued,  as  a  rule, 
not  only  makes  them  a  lien  on  the  fund  to  be  derived  from  the  sale 
of  the  mortgaged  property,  but  also  provides  that  they  are  to  be 
paid  out  of  the  purchase  money .^  These  certificates  are  in  the 
nature  of  an  anticipation  of  revenue,  and  are  primarily  to  be  paid 
out  of  the  earnings  which  come  into  the  hands  of  the  receiver.^ 
Accordingly  the  usual  practice  in  seeking  their  payment  is  by  mo- 
tion to  the  court  by  whose  authority  they  were  issued.  This  is,  in 
general,  the  only  way  to  compel  the  redemption  of  receivers'  cer- 
tificates.^ The  holders  of  these  securities  must  see  to  it  that,  in 
the  order  distributing  the  purchase  money,  a  proper  provision  is 

^•Swann  v.  Wright's  Exr.,  no  U.  S.  Co.  v.  Illinois  Midland  Ry.  Co.  117  U. 

590.  S.  434,  454. 

*Snow  V.  Winslow,  54  Iowa,  200.  22  Mercantile  Trust  Co.  v.  Baltimore 

See  section  340.  &  Ohio  Ry.  Co.  82  Fed.  R.  360. 

*  Wallace  v.  Loomis,  97  U.  S.  146,  **  Turner  v.  Peoria  &  Springfield  R 

162;  Miitenherger  v.  Logansport  R.  R.  R.  Co.  95  111.  134. 
Co.  106  U.  S.  286,  309;  Union  Trust 
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incorporated  for  their  redemption;  because  if  once  the  property  is 
sold  and  the  court  makes  a  final  decree  without  providing  for  the 
payment  of  the  certificates,  and  the  receiver  is  discharged,  there  is, 
in  some  sort,  an  end  of  the  matter.^  The  receiver  cannot  then  be 
sued ;  the  court  has  no  longer  either  the  suit  or  the  property  under 
its  control,  and  is  powerless  to  compel  payment  of  such  obligations. 
In  one  such  case  it  seems  to  have  been  held  that  the  purchaser  took 
the  property  subject  to  all  claims  which  might  be  enforced  against 
the  receiver.^  In  any  case,  where  the  fund  or  property  in  the  hands 
of  the  court  is  not  sufficient  in  amount  to  redeem  the  certificates 
in  full,  the  holders  will  be  entitled  only  to  pro  rata  shares  of  the 
proceeds  of  the  sale.*® 

When  the  payment  of  certificates  is  not  limitfed  in  the  order  to 
any  particular  fund,  any  such  limit  on  the  face  of  the  certificates  is 
of  no  force  or  consequence,  because  they  are  "  the  mere  forms  by 
which  the  order  of  the  court  was  executed,"  and  the  holder  may 
look  to  the  general  assets,  to  the  prejudice  of  general  creditors,  for 
payment.^  In  an  intervening  action  to  prevent  the  payment  of 
certificates  as  a  prior  lien,  the  receiver  is  a  necessary  party  de- 
fendant.^ 

Certificates  issued  under  an  order  which  plainly  contemplates  the 
sale  of  the  property  free  from  all  liens,  and  provides  that  the  cer- 
tificates shall  be  paid  out  of  the  earnings  of  the  receivership  or  out 
of  the  proceeds  of  the  sale  of  the  projierty  when  sold,  do  not  consti- 
tute a  lien  on  the  property  after  sale  in  the  hands  of  the  purchaser, 
but  are  chargeable  only  upon  the  proceeds  of  the  sale,  and  the 
holders  must  depend  for  their  ultimate  rank  and  payment  on  the 
final  decree  made  in  the  cause.^  Where  certificates  were  issued 
and  on  appeal  the  appointment  of  the  receiver  was  adjudged  to  be 
void  because  of  collusion  of  the  parties,  it  was  held  proper  to  pro- 
tect the  purchasers  of  the  certificates  before  the  termination  of  the 
receivership.^^    An  order  authorizing  the  issuing  of  receivers*  cer- 


**  Text  quoted  and  approved  in  Gor- 
don V.  Newman,  lo  C.  C.  A.  587,  62 
Fed.  R.  686. 

^  Farmers*  Loan  &  Trust  Co.  v.  Cen- 
tral R.  R.  Co.  of  Iowa,  7  Fed.  R.  537. 
But  here  the  court  had  in  the  final  de- 
cree reserved  jurisdiction  to  enforce  as 
liens  upon  the  property  all  liabilities 
incurred  by  the  receiver. 

2«  Turner  v.  Peoria  &  Springfield  R. 
R.  Co.  95  111.  134. 


27  Appeal  of  Neafie,  12  AtL  R.  271. 

28  Central  Trust  Co.  v.  Sheffield  A 
Birmingham  Coal,  Iron  &  Ry.  Co.  44 
Fed.  R.  526. 

»  Columbus,  S.  &  H.  R.  Co.  v.  Mer- 
cantile Trust  Co.,  109  Fed.  R.  I77.  4^ 
C.  C.  A.  275. 

*>  Electrical  Supply  Co.  v.  Put-In- 
Bay  Water  Works  L.  h  Ry.  Co.  84 
Fed.  R.  740. 
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tificates  and  providing  that  they  shall  be  a  first  and  prior  lien  on 
the  property  and  assets  entitles  them  to  preference  in  payment  out 
of  the  proceeds  of  the  sale  of  the  property.*^ 

Section  345.  Application  of  Doctrine  to  Strictly  Private  Corpo- 
rations—  Taxes  and  Operating  Expenses. — As  the  power  of 
courts  to  authorize  the  issuance  of  receivers'  certificates  is  founded 
in  part  on  the  public  character  of  railroads  and  consideration  for 
public  convenience  and  necessity,  it  follows  logically  that  it  is  not 
to  be  extended  beyond  quasi-pvLbVic  corporations,  never  to  strictly 
private  corporations,  those  which  may  be  closed  up  without  in  any 
^-ay  interfering  with  public  convenience  and  comfort.^ 


«/»  re  Muller,  47  N.  Y.  S.  277,  21 
App.  Div.  629. 

^  Upon  this  question  Judge  Gresham 
said :  "  It  is  only  against  railroad 
mortgages  that  the  supreme  court  of 
the  United  States  has  sustained  orders 
giving  priority  to  receivers'  certificates 
representing  particular  indebtedness, 
and,  as  already  stated,  then  only  on 
principles  having  no  application  to 
the  mortgages  executed  by  a  private 
corporation  owing  no  duty  to  the 
public.  ♦  •  *  Xhe  limited  power 
which  courts  may  exercise  in  dis- 
placing the  liens  of  railroad  mort- 
gages will  not  and  cannot  extend  to 
mortgages  executed  by  private  cor- 
porations. ♦  •  ♦  Extensive  as  are 
the  powers  of  courts  of  equity  they  do 
not  authorize  a  chancellor  to  thus  im- 
pair the  force  of  solemn  obligations 
and  disturb  vested  rights.  Instead  of 
displacing  mortgages  and  other  liens 
upon  the  property  of  private  corpora- 
tions and  natural  persons  it  is  the  duty 
of  courts  to  uphold  and  enforce  them 
against  all  subsequent  incumbrances. 
It  would  be  dangerous  to  extend  the 
power  which  has  been  recently  exer* 
cised  over  railroad  mortgages,  some- 
times with  unwarranted  freedom,  on 
account  of  their  peculiar  nature,  to  all 
mortgages.  The  power  docs  not  exist 
and  the  application  is  denied."  Farm- 
ers' Loan  &  Trust  Co.  v.  Grape  Creek 
Coal  Co.  50  Fed.  R.  481. 


The  authorities  are  decidedly  against 
the  application  of  the  rule  to  private 
corporations.  Hooper  v.  Central 
Trust  Co..  32  Atl.  R.  505;  Newton 
V.  Eagle  &  Phoenix  Mfg.  Co.  76  Fed. 
R.  418;  Doc  V.  Northwestern  Coal  & 
Transp.  Co.  78  Fed.  R.  62 ;  Baltimore  B. 
&  L.  Asso.  V.  Alderson,  90  Fed.  R.  142, 
32  C.  C.  A.  542 ;  Belknap  Savings  Bank 
V.  Lemarr  Land  &  Canal  Co.  64  Pac.  R. 
212.  The  case  last  cited  involved  an 
ordinary  fiitch  company.  Irrigating 
companies,  such  as  furnish  water  for 
numerous  persons  and  large  acreage, 
are  quasi-public  corporations,  and  are 
within  the  rule.  Atlantic  Trust  Co.  v. 
Woodbridge  Canal  Irrigation  Co.  79 
Fed.  R.  39.  But  otherwise  where  such 
a  company  merely  irrigates  its  own 
lands.  Belknap  Savings  Bank  v.  Le- 
marr Land  &  Canal  Co.  28  Colo.  326, 
64  Pac.  R.  212;  Baltimore  B.  &  L. 
Asso.  V.  Alderson,  90  Fed.  R.  142,  32 
C.  C.  A.  542. 

"  This  doctrine,"  said  another  federal 
judge,  "  has  never  been  applied  to  min- 
ing or  manufacturing  companies.  It  is, 
owing  to  the  quasi-public  character  of 
such  companies,  confined  to  railroad 
corporations."  Fidelity  Ins.  &  Safe 
Deposit  Co.  V.  Shenandoah  Iron  Co. 
42  Fed.  R.  372;  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  Co.  35  Fed.  R.  438; 
Laughlin  v.  United  States  Rolling 
Stock  Co.  64  Fed.  R.  25. 
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On  petition  of  a  receiver  for  authority  to  issue  certificates  for  Ac 
purpose  of  recommencing  and  carrying  on  the  business  of  produc- 
ing iron  frcMn  the  ore  at  the  works  of  an  insolvent  company  it  was 
held  that  without  the  consent  of  all  the  lienholders  the  court  had 
no  power  to  authorize  the  receiver  of  a  private  corporation,  whose 
business  is  not  affected  by  any  public  interest,  to  issue  certificates 
which  would  be  a  paramount  lien  upon  its  property,  for  the  pur- 
pose of  carrying  on  its  business,  unless  it  be  necessary  to  do  so  in 
order  to  preserve  the  existence  of  the  property  or  franchise.  It  was 
said  that  to  issue  certificates  requires  them  to  have  priority  over  the 
liens  of  other  creditors,  that  such  is  of  recent  origin  and  is  the 
outgrowth  of  the  necessity  of  keeping  in  active  operation  a  railroad 
corporation  that  has  been  brought  into  the  possession  and  control 
of  a  court  of  equity  by  the  appointment  of  a  receiver.*® 

The  United  States  circuit  court  of  appeals^  has  expressly  de- 
clared that  a  receiver  of  a  private  corporation  cannot  be  authorized 
to  issue  certificates  to  carry  on  the  business  of  the  corporation,  and 
make  them  a  first  and  paramount  lien  on  the  corpus  of  the  trust  es- 
tate. It  was  said  that  the  rule  authorizing  the  issuing  of  receivers* 
certificates  and  constituting  them  a  paramount  lien  on  the  property 
is  based  on  the  public  character  of  railroad  companies,  and  is  not  to 
be  extended  to  mere  private  corporations,  but  to  those  only  of  a 
quasi-public  character.  But  in  this  case  an  exception  was  made  to 
the  rule  concerning  private  corporations,  it  being  held  that,  as  taxes 
are  a  first  and  paramount  lien  on  property,  a  receiver  of  a  strictly 
private  corporation  may  be  authorized  to  borrow  money  and  issue 
certificates  to  pay  them;  for  this  would  not  be  doing  more  than 
changing  the  form  of  the  lien. 

The  supreme  court  of  Texas  has  held  that  the  doctrine  of  re- 
ceivers' certificates  is  applicable  to  strictly  private  corporations ;  but 
in  the  case  in  which  the  announcement  was  made  the  corporation 
was  a  quasi-public  one,  it  being  a  water  company,  and  engaged  in 
supplying  water  to  the  public,  and  the  certificates  were  issued  to 
pay  operating  expenses.^  But  it  was  considered  as  a  mere  private 
corporation,  it  being  said  that  the  same  rules  authorizing  the  issuing 
of  certificates  by  a  railway  receiver  and  constituting  them  prior 
and  paramount  liens,  applies  to  receivers  of  private  corporations. 
The  reasoning  of  the  court  was,  that  as  the  appointing  court  had 

M  Fidelity  Ins.,  Trust  &  Safe  Deposit         «*  Hanna  v.  Sutc  Trust  Co.  70  Fed. 
Co.  V.  Roanoke  Iron  Co.  68  Fed.  R.      R.  2,  30  L.  R.  A.  201. 
623.  *  Ellis  V.  Vernon  Ice,  Light  &  Witer 

Co.  86  Tex.  loo,  23  S.  W.  R.  858. 
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power  to  make  the  expenses  of  operating  the  company's  plant  a 
charge  on  the  property,  in  the  event  the  earnings  were  insufficient  to 
pay  them,  it  had  power  to  authorize  the  issuing  of  certificates  to  pay* 
such  expenses  and  make  them  a  paramount  lien  on  the  property. 
This  would  be  merely  doing  the  same  thing  in  a  different  way. 

It  must  be  confessed  that  the  log^c  of  the  opinion  is  persuasive. 
When  the  purpose  of  the  certificates  is  to  secure  funds  to  pay  strictly 
operating  expenses  and  liabilities,  there  is  no  satisfactory  reason 
why  the  power  to  issue  them  should  be  denied  in  receivership  pro- 
ceedings affecting  strictly  private  corporations;  the  lienholders 
having  caused  the  property  to  be  placed  in  the  custody  of  the  court, 
and  being  responsible  for  its  continued  operation. 

All  difficulty  in  this  particular  may  and  should  be  avoided  by 
courts  refusing  to  carry  on  the  business  of  a  strictly  private  cor- 
poration. It  is  not  the  business  of  a  court  to  carry  on  the  business 
of  such  a  corporation.^ 

w  Haiina  v.  State  Trust  Co.  70  Fed.  R.  2,  30  L.  R.  A.  aoi. 
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I. 

Of  the  Appointment  Generally. 

Section  346.  Introductory —  In  this  chapter  there  is  a  considera- 
tion of  such  matters  as  are  peculiar  to  receiverships  of  incorporated 
companies  in  general,  other  than  railways.  In  the  two  chapters 
immediately  preceding  will  be  found  the  law  as  it  is  peculiar  to 
those  corporations.  While  the  general  rules  of  law  concerning  re- 
ceiverships will  be  found  to  apply,  it  is  nevertheless  essential  to  a 
complete  presentation  of  the  subject  to  consider  separately,  not  only 
the  law  of  railway  receiverships,  but  also  of  receiverships  of  cor- 
porations generally. 

The  law  of  receivers  of  corporations  is  not  so  much  an  exception 
to  the  general  rules  of  law  applicable  to  receiverships,  as  it  is  an 
extension  and  enlargement,  by  statutory  provisions,  of  the  inherent 
powers  of  courts  of  chancery  in  this  regard. 

Section  347.  The  Extent  of  the  Inherent  Power  of  Courts  of 
Equity  to  Appoint  Receivers  of  Corporations. —  It  is  frequently 
asserted  that  the  power  of  a  court  of  equity  to  appoint  a  receiver 
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of  a  corporation  and  sequestrate  its  assets  is  wholly  statutory  ;*  but 
the  proposition  is  not  logical  and  is  not  supported  by  reason  or  the 
current  of  the  authorities.  It  is  to  be  conceded  that  the  inherent 
powers  of  a  court  of  equity  over  corporations  are,  indeed,  very 
Hmited,  but  equity  supplies  the  deficiencies  of  the  law  in  respect  of 
corporations  as  well  as  of  individuals ;  and  a  creditor  or  stockholder 
of  a  corporation  may,  under  some  conditions,  seek  a  remedy  in  a 
court  of  equity,  when  otherwise  he  would  suffer  injury. 

It  may  be  correctly  asserted  that  a  court  of  equity  has  no  inherent 
power  to  dissolve  a  corporation  or  declare  a  forfeiture  of  its  char- 
ter.^ This  proposition  is  founded  on  the  principle  that  the  govern- 
ment creates  corporations  through  its  legislative  representatives, 
and  it  alone  can,  in  like  manner,  destroy  them.  From  the  earliest 
times  courts  of  equity  have  never  exercised  such  power,  without 
statutory  authority.  Hence,  when  the  suit  is  merely  for  the  pur- 
pose of  dissolving  a  corporation,  and  there  is  no  statute  conferring 
such  power  on  the  court,  the  application  for  a  receiver  must  be 
refused ;  for,  when  the  remedy  sought  cannot  in  the  end  be  granted, 
a  receiver  will  not  be  appointed.* 

The  authority  to  declare  a  forfeiture  of  a  corporate  franchise  was 
originally  invested  in  the  courts  of  law  in  England,  and  was  exer- 
cised in  a  proceeding  instituted  directly  for  that  purpose  by  the 
attorney-general,  as  the  representative  of  the  government  The 
high  court  of  chancery  never  assumed  jurisdiction  in  such  cases, 
and  it  was  only  when  jurisdiction  over  corporate  bodies  was  con- 
ferred by  legislative  enactment  that  it  undertook  to  appoint  re- 
ceivers of  corporations.  The  courts  of  chancery  in  America,  hav- 
ing adopted  the  English  rule,  have  usually,  before  their  jurisdiction 
was  enlarged  by  statute,  declined  to  sequestrate  the  property  of  a 


i/n  re  Atlas  Iron  Construction  Co. 
38  N.  Y.  S.  172;  In  re  Binghamton 
General  Electric  Co.  143  N.  Y.  263. 

2  Decker  v.  Gardner,  124  N.  Y.  334, 
II  L.  R.  A.  480;  People  ex  rel.  v. 
The  Judge,  31  Mich.  456;  Thomp.  on 
Corp.,  H  4538,  4539;  Walters  V.  Anglo- 
American  Mortgage  &  Trust  Co.  50 
Fed.  R.  316 ;  Atlantic  Trust  Co.  v.  Con- 
solidated Electric  Storage  Co.  49  N.  J. 
Eq.  402,  404,  23  Atl.  R.  934;  French  v. 
Gifford,  30  Iowa,  148;  French  Bank 
Case,  S3  Cal.  550;  Neall  v.  Hill,  16 
Cal.  145 ;  State  ex  rel.  v.  Second  Judicial 
District  Court,  15  Mont  324,  39  Pac 


R.  316;  Mason  v.  Equitable  League,  77 
Md.  483;  Fisher  v.  Supreme  Court 
(Cal.),  42  Pac.  R.  561 ;  In  re  Atlas  Iron 
Construction  Co.  38  N.  Y.  S.  172;  Peo- 
ple's Investment  Co.  v.  Crawford,  45 
S.  W.  R.  738;  Vila  V.  Grant  Island 
Electric  I.  &  C.  S.  Co.  97  N.  W.  R. 
613;  Dickerson  v.  Cass  County  Bank, 
95  Iowa,  392,  64  N.  W.  R.  395;  Suricv. 
Burke,  5  La.  Ann.  740;  Citizens'  Bank 
V.  Levee  Co.  7  La.  Ann.  a86;  Tayk>r 
V.  Decatur  Mineral  &  Land  Ca  lu 
Fed.  R.  449. 

•Davidson  v.  Good  Cordage  &  M. 
Co.  71  N.  Y.  S.  565,  36  App.  Div.  3661 
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corporation  by  means  of  a  receiver,  or  to  wind  up  its  aflfairs,  or  to 
control  or  restrain  the  usurpation  of  franchises  by  corporate  bodies, 
or  by  persons  claiming,  without  right,  to  exercise  corporate  powers, 
or  to  displace  the  corporate  management  and  substitute  their  re- 
ceivers and  to  restrain  their  operation.* 


*  Decker  v.  Gardner,  124  N.  Y.  334, 
II  L  R.  A.  480;  Fischer  v.  Supreme 
Court  (Cal.),  42  Pac  R.  566;  United 
States  Trust  Co.  v.  New  York,  West 
Shore  &  Buffalo  R.  R.  Co.  (1886),  loi 
N.  Y.  478*  483;  Attorney-General  v. 
Utica  Ins.  Co.  2  Johns.  Ch.  371;  At- 
torney-General V.  Bank  of  Niagara, 
Hopk.  354;  Bangs  v.  Mcintosh,  23 
Barb.  591 ;  Howe  v.  Deuel,  43  Barb. 
504;  Waterbury  v.  Merchants'  Union 
Exp.  Co.  50  Barb.  157;  Belmont  v. 
Erie  Ry.  Co.  52  Barb.  637;  Neall  v. 
Hill,  16  Cal.  14s;  French  Bank  Case, 
S3  Cal.  495.  Cf.  Baker  v.  Admin- 
istrator of  Backus,  32  111.  79;  Pond 
T.  Framingham  &  Lowell  R.  R.  Co. 
130  Mass.  194.  But  see  Blatchford 
V.  Ross,  54  Barb.  42,  5  Abb.  Pr.  (N.  S.) 
434.  37  How.  Pr.  no:  Adler  v.  Mil- 
waukee Patent  Brick  Mfg.  Co.  13  Wis. 

57. 

In  the  case  of  French  v.  Gifford,  30 
Iowa,  148,  after  referring  to  a  number 
of  cases,  the  court  said :  "  These  cases 
sufficiently  indicate  the  general  view 
which  the  courts  have  taken  of  this  in- 
teresting question.  A  little  attention 
to  them  will  discover  that,  although 
apparently  in  conflict,  they  are  easily 
susceptible  of  reconciliation.  Those  of 
them  in  which  the  jurisdiction  of 
equity  is  denied,  are  cases  in  which 
that  jurisdiction  was  invoked  for  the 
purpose  of  depriving  the  corporation 
of  its  franchises,  winding  up  its  affairs, 
and  distributing  its  assets.  Those  in 
which  it  is  recognized  are  cases  in 
which  proceedings  were  instituted  on 
behalf  of  stockholders  against  the  offi- 
cers of  the  corporation  for  fraudulent 
misapplication  of  funds,  or  breach  of 
trust  in  the  discharge  of  official  du* 
ties.   *    *    *    The  doctrine  thus  sus- 


tained by  authority,  and  most  in  con- 
sonance with  reason  and  justice,  seems 
to  be  that  courts  of  equity,  aside  from 
statutory  provisions,  do  not  exercise  a 
jurisdiction  over  a  corporation,  as  over 
a  partnership,  to  dissolve  it  and  dis- 
tribute its  assets;  but  that  it  will  af- 
ford to  stockholders  relief  from  the 
malfeasance  of  those  intrusted  with  the 
management  of  the  corporate  busi- 
ness." 

In  a  California  case  the  right  of  a 
court  of  equity  to  take  charge  of  the 
affairs  of  a  corporation  through  a  re- 
ceiver and  run  and  manage  the  busi- 
ness was  thus  commented  upon: 
"This  is  to  displace  the  corporate 
management  and  to  put  into  its  place 
the  receiver  and  court;  and  it  seems 
to  be  well  settled  that  a  court  has  no 
power  to  do  this  except  in  cases  where 
it  has  been  given  by  statute,  and  that 
prohibition  is  the  proper  remedy  for 
its  attempted  exercise.  *  *  •  It  is 
well  settled  that  a  court  of  equity,  as 
such,  has  no  jurisdiction  over  corporate 
bodies  for  the  purpose  of  restraining 
their  operations  or  winding  up  their 
concerns.  We  do  not  find  that  any 
such  power  has  ever  been  exercised  in 
the  absence  of  a  statute  conferring  the 
jurisdiction.  ♦  ♦  *  it  is,  in  the  first 
place,  to  be  remarked  that  the  juris- 
diction to  appoint  a  receiver  in  these 
cases  is  wholly  statutory."  Fischer  v. 
Superior  Court,  42  Pac.  R.  561. 

In  the  French  Bank  Case,  53  Cal. 
550,  this  was  said:  "There  is  no  ju- 
risdiction vested  in  these  courts  in  such 
a  case  to  dissolve  the  corporation;  for 
the  power  of  a  receiver,  when  put  in 
motion,  of  necessity  supersedes  the 
corporate  power.  *  ♦  ♦  It  is  well 
settled  that  a  court  of  equity,  as  such. 
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The  winding  up  of  the  business  and  affairs  of  a  corpcH^tion 
through  a  receiver  has  been  said  to  be,  in  effect,  a  dissoluticm  of  the 
company,  and,  therefore,  cannot  be  done  by  a  court  of  equity  with- 
out statutory  authority.  While  the  complete  winding  up  of  the 
affairs  of  a  corporation  cannot  be  said  to  amount  to  its  dissolution, 
yet  it  is  going  to  an  extremity  which  courts  of  equity  have  refused 
to  approach:  it  destroys  the  means  afforded  the  corporation  to 
transact  business  and  virtually  annihilates  it,  and  practically  puts 
the  corporation  out  of  existence. 

As  will  hereafter  be  shown,  a  court  of  equity  has  inherent  power 
to  appoint  a  receiver  and  take  charge  of  the  affairs  of  a  corporation 
under  certain  conditions.  But  its  power  to- continue  in  charge  of 
the  corporate  assets,  as  well  as  to  dispose  of  them,  is  limited.  It 
cannot  destroy  the  corporation,  or  so  control  and  dispose  of  its 
assets  as  to  virtually  prevent  it  again  exercising  its  corporate 
powers.  Its  power,  even  in  extreme  cases,  is  not  to  be  extended  be- 
yond preserving  the  assets.  The  court  will  take  charge  of  the 
property  until  the  trouble  has  been  adjusted,  when  it  "  must  lift 
its  hand  and  retire."* 

As  a  general  proposition  courts  of  equity  have  no  original  and 
inherent  power  to  appoint  receivers  of  corporations  and  seize  and 
sequestrate  their  property.  But  there  are  exceptions  to  the  rule, 
to  be  now  stated.  In  proceedings  to  foreclose  a  mortgage  the  court 
has  inherent  power  to  appoint  a  receiver  of  a  corporation.  In  fact 
this  jurisdiction  was  first  exercised  in  foreclosure  proceedings.*  In 
suits  by  judgment  creditors  to  enforce  satisfaction  of  their  claims, 
a  receiver  may  be  appointed  without  statutory  authority.  Where 
the  corporate  property  has  been  abandoned,  and  is  exposed  to  cer- 
tain injury  and  loss,  a  receiver  may  be  appointed  at  the  suit  of  a 
stockholder  or  creditor.  And  the  power  may  also  be  exercised 
where  the  corporation  has  no  officers  to  care  for  its  property  and 
manage  its  business,  and  injury  and  loss  are  threatened.^ 

Where  a  banking  corporation  issued  notes  contrary  to  the  express 
prohibition  of  the  banking  laws  of  the  state,  and  to  secure  them 
had  made  its  deed  of  trust  transferring  certain  securities,  a  receiver 

has    no    jurisdiction    over    corporate  ^  State   ex   rel.   v.    Second  Judicial 

bodies  for  the  purpose  of  restraining  District  Court,  15  Mont  324,  39  Pac  R. 

their  operations  or  winding  up  their  316. 

concerns.     We  do  not  find  that  any  ^Section  i. 

such  power  has  ever  been  exercised  in  "^  Lawrence  v.  Greenwich  Ins.  Co.  t 

the  absence  of  a  statute  conferring  the  Paige,  587. 

jurisdiction/'     Neall  v.  Hill,   16  Cal. 

145. 
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was  appointed  to  take  charge  of  the  securities  during  the  pendency 
of  the  suit.®  Where  by  the  acts  of  the  directors  the  corporate 
property  is  subjected  to  immediate  loss  and  peril,  and  where  the 
funds  are  being  embezzled,  a  court  of  equity  will  appoint  a  receiver 
and  protect  the  interests  of  stockholders  and  creditors.*  A  federal 
court  has  held  that  a  court  of  equity  has  inherent  power  to  seize 
and  administer  the  assets  of  an  insolvent  building  and  loan  asso- 
ciation.^® 

It  may  be  stated  as  a  general  proposition,  that  where,  from  any 
cause,  the  property  of  a  corporation  is  exposed  to  imminent  peril, 
or  where  it  is  necessary  to  protect  the  interests  of  stockholders  and 
creditors  by  the  appointment  of  a  receiver,  and  there  is  no  other 
adequate  remedy,  a  court  of  equity  has  inherent  power  to  appoint 
a  receiver  and  take  charge  of  the  property  and  affairs  of  the  cor- 
poraticm  for  the  purpose  of  preserving  the  assets  and  protecting  the 
interests  of  stockholders  and  creditors.  The  exercise  of  such  juris- 
diction over  corporations  must  be  most  sparingly  and  cautiously 
exercised,  and  only  in  cases  of  extreme  necessity."  But  when  the 
facts  justify  and  require  the  interposition  of  the  court,  it  should  not 
hesitate  to  act. 

It  follows  necessarily  that  the  control  by  the  court  of  the  cor- 
porate property  must  be  but  temporary.  "  The  court,"  it  has  been 
correctly  said,  "  will  take  charge  of  the  property  until  there  is  an 
adjustment  of  the  trouble,  or  the  election  of  a  new  board  of 
directors ;  and  when  the  officers  are  ready  to  proceed  in  the  proper 
discharge  of  their  duties  the  court  must  lift  its  hand  and  retire."** 


^Lcavitt  V-  Yates,  4  Edw.  Ch.  173. 

•Thompson  v.  Greeley,  107  Mo.  557, 
17  S.  W.  R.  962.  See  comments  of 
Smith,  P.  J.,  upon  this  case  in  Ford  v. 
Kansas  City  &  Independence  Short 
Line  R.  R  Co.  52  Mo.  App.  439. 

^*^Towlc  V.  American  Building,  Loan 
h  Investment  Co.  60  Fed.  R.  131. 

**  Thompson  v.  Greeley,  107  Mo.  577, 
17  S.  W.  R.  962;  Edison  v.  Edison 
United  Phonograph  Co.  52  N.  J.  Eq. 
feo.  39  Atl.  R.  195.  In  the  second  case 
cited  this  was  said:  "The  power  of 
this  court  to  appoint  a  receiver  of  a 
corporation  cither  because  it  has  no 
properly  constituted  governing  body,  or 
hccause  there  arc  such  dissensions  in 
its  governing  body  as  to  make  it  im- 
possible for  the  corporation  to  carry 


on  its  business  with  advantage  to  its 
stockholders,  I  think  must  be  regarded 
as  well  settled.  But  I  think  it  is  equally 
well  settled  that  this  power  is  subject 
to  certain  limitations,  namely,  it  must 
always  be  exercised  with  great  caution, 
and  only  for  such  time  and  to  such  an 
extent  as  may  be  necessary  to  pre- 
serve the  property  of  the  corporation, 
and  protect  the  rights  and  interests  of 
its  stockholders." 

Instate  ex  rel.  v.  Second  Judicial 
District  Court,  15  Mont.  324,  39  Pac. 
R.  316.  In  the  case  of  Thompson  v. 
Greeley,  107  Mo.  577,  17  S  W.  R.  962, 
this  was  said:  "These  authors  place 
the  want  of  jurisdiction  on  the  ground 
that  a  forfeiture  of  the  corporate  fran- 
chises can  only  be  declared  in  a  court 
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In  Evans  v.  Coventry  "  the  plaintiffs  were  interested  in  the  funds 
of  an  association  which  was  formed  for  the  purpose  of  insuring  its 
members.  A  large  portion  of  these  funds  were  lost  through  the 
negligence  of  the  defendants,  who  were  its  directors.  The  secre- 
tary had  absconded  with  a  considerable  part,  and  the  remainder 
was  in  danger  of  being  wasted.  The  motion  for  a  receiver  and  an 
injunction  was  denied  by  the  vice-chancellor,  but  this  decision  was 
reversed  on  appeal  to  the  House  of  Lords.  The  grounds  of  this 
branch  of  equitable  jurisdiction  are  clearly  set  forth  in  the  opin- 
ions of  the  lords  justices. 

The  property,  of  a  corporation  transferred  by  a  general  assign- 
ment to  trustees  without  the  consent  of  its  shareholders,  the  fran- 
chise of  the  corporation  being  abandoned,  would  also  constitute 
such  a  trust  fund,  and  a  court  of  equity  would,  upon  the  applica- 
tion of  a  creditor,  exercise  its  inherent  authority  and  appoint  a 
receiver.**  The  question  how  far  equity  will  interfere  with  the 
tolls  and  franchise  of  such  a  corporation  as  a  bridge  ccxnpany,  in 
aid  of  judgment  creditors,  where  the  chief  value  of  the  property 
consists  in  the  tolls  and  franchise,  is  not  altogether  free  from 
difficulty.  But  it  is  held  by  the  supreme  court  of  the  United 
States  that,  where  the  rents  and  profits  of  the  company  for  a  given 
period  are  sold  under  execution,  and  purchased  by  the  judgment 
creditor,  he,  with  other  judgment  creditors,  may,  upon  a  bill  in 
equity,  have  a  receiver  to  collect  the  tolls  and  pay  them  into  court, 
to  the  end  of  discharging  the  judgment  indebtedness.  And  the 
relief  is  extended  in  such  a  case  upon  the  ground  of  the  inadequacy 
of  the  remedy  at  law  and  the  difficulty  of  obtaining  complete  satis- 
faction of  the  judgments  without  the  aid  of  equity." 


of  law  in  a  proceeding  in  the  name  of 
the  state,  and  the  appointment  of  a  re- 
ceiver and  a  sequestration  of  the  cor- 
porate property  would  suspend  the 
functions  of  the  corporation  and  vir- 
tually operate  as  an  annihilation  of 
corporate  rights.  These  are  persua- 
sive reasons  why  courts  should  act 
with  great  caution,  and  not  take  the 
management  of  the  concerns  of  corpo- 
rations out  of  the  hands  of  directors 
and  managers,  to  whom  the  law  has  in- 
tnisted  it,  except  in  cases  of  urgent 
necessity.  It  is  no  reason  against  the 
jurisdiction  of  the  courts  when  equity 
alone  can  grant  adequate  relief  or  pro- 
tection to  stockholders  and  creditors. 


These  authorities,  we  think,  recognixe 
the  jurisdiction,  but  limit  its  exercise 
to  cases  of  extreme  necessity.  It  may 
be  here  remarked,  also,  that  the  tcm- 
porary  control  of  an  insolvent  corpora- 
tion by  a  court  and  a  receiver  does 
not  operate  as  a  dissolution  and  for- 
feiture of  its  franchise.  After  the  debts 
have  been  paid  and  the  necessary  capi- 
tal restored,  this  corporation  could  re- 
sume business  under  its  original  char- 
ter." 

i«S  De  G.,  M.  ft    G.  9"- 

i^Buck   V.    Piedmont   ft    Arlington 
Life  Ins.  Co.  4  Fed.  R.  849,  4  Hughes* 

415. 
*•  Covington     Drawbridge     Ca    ▼. 
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Section  348.  Generally  of  the  Statutory  Powers  of  Courts  of 
Equity  to  Appoint  Receivers  of  Corporations. —  Statutory  provi- 
sions  giving  to  courts  of  equity  the  power  to  appoint  receivers  of 
corporations  are  to  be  strictly  construed  and  followed.  "Authority 
to  appoint  a  receiver,"  it  has  been  said,  "  should  be  strictly  con- 
strued ;  and  the  power  to  wrest  the  property  of  a  corporation  from 
the  management  of  the  directors  and  officers  should  never  be  doubt- 
ingly  exercised. "^*  The  consideration  already  given  to  the  ques- 
tion of  the  power  and  duties  of  statutory  receivers  should  be  read 
in  connection  with  the  subject  of  this  section. ^^  When  the  statute 
is  so  worded  as  to  require  the  appointment  of  a  receiver  under 


Shepherd,  21  How.  112,  124.  In  this 
case  the  corporation  was  created  by 
act  of  the  legislature  of  the  State  of 
Indiana,  and  built  a  drawbridge  over 
the  Wabash  Tiver  in  that  state,  pur- 
suant to  its  charter.  Judgments  were 
recovered  against  the  corporation  in 
the  United  States  circuit  court  for  the 
district  of  Indiana,  under  which  execu- 
tion was  levied  upon  the  bridge  as  real 
property,  and  the  marshal  sold  the 
rents  and  profits  o^  the  bridge  under 
the  execution  for  the  term  of  one  year, 
the  exeaition  creditor  becoming  the 
purchaser.  He,  with  other  judgment 
creditors,  then  filed  a  bill  in  the  United 
States  circuit  court  and  obtained  a 
decree  appointing  a  receiver,  with  di- 
rection to  take  possession  of  the  bridge, 
receive  its  tolls  and  pay  them  into 
court,  to  be  applied  in  satisfaction  of 
the  judgments  pro  rata.  This  was  af- 
firmed by  the  supreme  court  of  the 
United  States,  the  court,  Catron,  J., 
saying:  "By  the  laws  of  Indiana 
lands  and  tenements  cannot  be  sold 
under  execution  until  the  rents  and 
profits  thereof,  for  a  term  not  exceed- 
ing seven  years,  shall  have  been  first 
offered  for  sale  at  public  auction ;  and 
if  that  term,  or  a  less  one,  will  not 
satisfy  the  execution,  then  the  debtor's 
interest  or  estate  in  the  land  may  be 
sold,  provided  it  brings  two-thirds  of 
its  appraised  value.  The  tolls,  under 
the  idea  that  they  were  rents  and 
profits  of  the  bridge,  were  sold  for  one 


year,  according  to  the  forms  of  thts 
law.  The  tolls  of  the  bridge  being  a 
franchise,  and  sole  right  in  the  corpora- 
tion, and  the  bridge  a  mere  easement, 
the  corporation  not  owning  the  fee  in 
the  land  at  either  bank  of  the  river,  or 
under  the  water,  it  is  difficult  to  say 
how  an  execution  could  attach  to  either 
the  franchise  or  the  structure  of  the 
bridge  as  real  or  personal  property. 
This  is  a  question  that  this  court  may 
well  leave  to  the  tribunals  of  Indiana  to 
decide  on  their  own  laws  should  it  be- 
come necessary.  One  thing,  however, 
is  plainly  manifest,  that  the  remedy  at 
law  of  these  execution  creditors  is  ex- 
ceedingly embarrassed,  and  we  do  not 
sec  how  they  can  obtain  satisfaction  of 
their  judgments  from  this  corporation 
(owning  no  corporate  property  but  this 
bridge),  unless  equity  can  afford  re- 
lief. ♦  ♦  ♦  All  that  we  are  called 
on  to  decide  in  this  case  is  that  the 
court  below  had  power  to  cause  pos- 
session to  be  taken  of  the  bridge,  to 
appoint  a  receiver  to  collect  tolls  an-5 
pay  them  into  court,  to  the  end  of  dis- 
charging the  judgments  at  law;  and 
our  opinion  is  that  the  power  to  do  so 
exists,  and  that  it  was  properly  exer- 
cised. It  is,  therefore,  ordered  that  the 
decree  below  be  affirmed,  and  the  cir- 
cuit court  is  directed  to  proceed  to  exe- 
cute its  decree." 

^•/n  re  Lewis,  52  Kans.  660,  35  Pac 
R.  287. 

^^  See  section  225. 
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certain  prescribed  conditions,  the  court  will,  of  course,  have  no 
discretion  to  exercise,  but,  on  proof  of  the  existence  of  the  condi- 
tions, must  make  the  appointment.  All  the  conditions  of  the  statute 
must  be  shown  to  exist*® 

Section  349.  Under  What  CircumBtances  the  Appointment  Will 
be  Made  —  The  Reluctance  to  Appoint  —  Care  and  Caution  —  Ex- 
hausting Remedy  in  Corporation  —  Illustrations. —  In  the  early 
exercise  of  the  jurisdiction  to  appoint  receivers  of  corporations, 
courts  of  equity  were  averse  to  granting  applications  for  the  ap- 
pointment. But  in  late  years  there  has  been  a  display  of  a  strong 
judicial  inclination  to  appoint  receivers  of  corporate  bodies. 
"  There  has  been,  indeed,"  says  the  supreme  court  of  Alabama, 
"  too  much  facility  on  the  part  of  chancellors  *  *  *  in  the 
exercise  of  this  authority.""  The  appointment  of  a  receiver  in  a 
proceeding  against  any  defendant  is  always  a  matter  of  sound 
judicial  discretion.  Before  a  court  possessing  this  power  will  take 
the  property  of  an  individual  or  of  a  corporation  out  of  the  hands 
of  its  lawful  and  proper  custodian  and  commit  it  to  its  own  officer, 
there  must  be  a  clear  and  well-grounded  proof  of  impending  mis- 
chief.^ "  The  power  to  appoint  receivers  is,  in  all  cases,  exercised 
with  great  caution.  *  *  *  Peril  of  the  trust  fund  alone  moves 
the  court  to  displace  the  trustees  from  the  exercise  of  their  legal 
rights  over  the  trust  fund;  *  *  *  and  unless  such  peril  is 
shown  by  specific  allegations,  supported  by  clear  proof,  the  court 
ought  not  to  interfere."^ 

Before  a  court  will  take  charge  of  a  corporation  and  thus 
displace  its  chosen  directors  and  managers  it  ought  to  have  the 
clearest  evidence  of  the  absolute  necessity  for  such  extraordinary 
caution  for  the  protection  of  the  creditors,  stockholders  and  all 
parties  concerned.^  The  power  to  wrest  the  property  of  a  corpora- 
tion from  the  management  of  the  directors  and  officers  should  never 
be  doubtingly  exercised.^ 

The  power  of  appointing  a  receiver  is  a  discretionary  one  to  be 
exercised  with  great  circumspection,  and  only  in  cases  where  there 

1®  Atlantic  Trust  Co.  v.  Consolidated  ^  Consolidated    Tank    Line   Co.   t. 

Electric  Storage  Co.  49  N.  J.  £q.  402,  Kansas  City  Varnish  Co.  43  Fed.  R. 

23  Atl.  R.  934.  204;  People's  Investment  Co.  v.  Craw* 

i»  Briarfield  Iron  Works  Co.  v.  Fos-  ford,  45  S.  W.  R.  738;  Young  v.  Rutan. 

ter,  54  Ala.  622.  69  111.  App.  513. 

^  Thomp.  on  Corp.,  S  6826.  23  Jn  re  Lewis,  52  Kans.  66o»  35  Fac 

21  Ft.  Payne  Furnace  Co.  v.  Ft  Payne  R.  287. 
Coal  &  Iron  Co.  96  Ala.  472,  11  So.  R. 
439,  38  Am.  St  R.  109. 
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is  fraud,  spoliation,  or  imminent  danger  of  the  loss  of  the  property 
if  the  immediate  possession  should  not  be  taken  by  the  court ;  and 
such  facts  must  be  clearly  proved.^  The  policy  of  the  law  is  to 
leave  the  affairs  of  corporate  bodies  to  the  management  and  control 
of  their  own  chosen  agents  and  a  minority  of  stockholders  will  not 
be  permitted  to  displace  corporate  authority  and  control  by  sub- 
stituting either  for  the  policy,  management  and  control  of  the 
courts,  except  in  plain  cases  of  such  fraud  or  maladministration  as 
works  manifest  oppression  or  wrong  to  them.^ 

The  necessity  of  and  right  to  the  appointment  of  a  receiver  must 
be  free  from  reasonable  doubt  to  justify  the  court  in  granting  the  ap- 
plication.^ So  long  as  the  directors  keep  within  the  scope  of  their 
powers  and  act  in  good  faith  and  with  honest  motives,  their  acts 
are  not  subject  to  judicial  control  or  revision.  And  where  the  con- 
troversy is  a  question  of  mere  discretion  in  the  management  of  the 
corporate  business,  or  of  doubt  in  accomplishing  the  purpose  for 
which  the  corporation  was  organized,  the  remedy  by  appointment 
of  a  receiver  will  be  denied.^  It  is  the  riile  that  courts  of  equity 
will  not,  at  the  suit  of  a  stockholder,  resort  to  the  extreme  remedy 
of  taking  the  property  out  of  the  hands  of  the  managers  elected  by 
the  stockholders,  except  as  a  last  resort,  and  when  considered  to  be 
absolutely  necessary  for  the  preservation  of  the  trust  f und.^ 

The  power  to  appoint  receivers  generally,  and  of  corporations 
specially,  is  an  extraordinary  one,  "  that  should  be  exercised  with 
great  caution,  and  only  when  the  circumstances  of  the  case  and  the 
ends  of  justice  require  its  exercise."^  Courts  of  equity  ordinarily 
will  not  take  the  management  of  the  affairs  of  a  corporation  out 
of  the  hands  of  its  own  officers  and  intrust  it  to  the  control  of  a 
receiver  of  the  court  upon  the  application  of  either  creditors  or 
shareholders.**^ 

"  The  appointment  of  a  receiver  of  a  solvent  corporation  on  the 
application  of  a  minority  of  the  stockholders  is  a  very  drastic 
remedy,  which  could  be  justified  only  in  a  very  strong  case."" 


**  Davis  V.  United  States  Electric 
Power  &  Light  Co.  T?  Md.  35,  25  Atl. 
R.  982;  Hand  v.  Dexter,  41  Ga.  454. 

*  Roman  v.  Woolfolk,  98  Ala.  219, 
13  So.  R.  212. 

^Watldns  v.  National  Bank,  51 
Kans.  254,  32  Pac.  R.  914* 

'^  Edison  V.  Edison  United  Phono- 
graph Co.  (N.  J.  Ch.)  29  Atl.  R.  195. 

**  United    Electric    Security    Co.    v. 


Louisiana  Electric  Light  Co.  68  Fed.  R«^ 

673. 

28  Atlantic  Trust  Co.  v.  Consolidated 
Electric  Storage  Co.  49  N.  J.  Eq.  402, 
23  Atl.  R.  934 ;  Clark  v.  National  Lin- 
seed Oil  Co.  105  Fed.  R.  787,  45  C.  C. 
A.  53. 

•^  Davis  V.  Flagstaff  Silver  Mining 
Co.  2  Utah,  74. 

'^Rothwell  V.   Robinson,  44  Minn. 
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"  The  very  fundamental  principle  of  a  corporation  is  that  a 
majority  of  its  stockholders  have  a  right  to  manage  its  affairs  so 
long  as  they  keep  within  their  charter  and  rights.  ♦  *  *  The 
majority  of  a  corporation  have  a  right  to  manage  its  affairs  as 
they  think  fit,  so  long  as  they  keep  within  their  charter;  and  a 
court  of  equity  will  not  interfere  to  prevent  unwise  or  improvident 
acts;  there  must  be  fraud  or  the  infringement  of  the  legal  rights 
of  some  one  to  justify  taking  matters  out  of  the  hands  of  the 
officials."«2 

Another  matter  to  be  considered  in  proceedings  by  stockholders 
for  the  appointment  of  a  receiver  of  the  corporation  is  the  require- 
ment of  the  law  that  they  should  have  first  made  every  reasonable 
effort  to  secure  redress  and  prevention  of  the  threatened  mischief 
within  the  company  itself.^  Until  it  is  shown  that  every  reasonable 
effort  to  obtain  redress  through  the  regularly  constituted  agents 
and  controlling  power  of  the  corporation  has  proved  unavailing,  a 
stockholder  cannot  sue  in  his  own  name  alone,  nor  on  behalf  of 
himself  and  other  stockholders  for  the  appointment  of  a  receiver.'* 

A  statute  authorizing  the  appointment  of  a  receiver  "  in  a  case 
where  a  corporation  has  been  dissolved  or  is  insolvent,  or  in  immi- 
nent danger  of  insolvency,  or  has  forfeited  its  corporate  rights," 
does  not  authorize  the  appointment  of  a  receiver  in  quo  Tvarranto 
proceedings.^  In  such  a  proceeding  a  receiver  cannot  be  appointed 
in  the  absence  of  statutory  authority.**     Where  the  owners  of  a 


538;  Baltimore  &  Ohio  R.  R.  Co.  v. 
Cannon,  72  Md.  493. 

In  the  case  of  Mason  v.  Pewabic 
Mining  Co.  133  U.  S.  63,  it  was  held 
that  while,  in  the  settlement  of  the 
affairs  of  a  dissolved  corporation,  it  is 
the  right  of  a  minority  of  the  stock- 
holders to  have  a  decree  for  a  receiver 
and  a  sale  of  the  assets,  yet  there  may 
be  circumstances  presented  to  a  court 
of  chancery  that  will  justify  a  decree 
ascertaining  their  value  in  some  fair 
and  equitable  manner  without  a  sale, 
and  making  a  distribution  to  share- 
holders on  that  basis. 

«2Hand  v.  Dexter,  41  Ga,  454. 

M  Roman  v.  Woolfolk,  98  Ala.  219, 
13  So.  R.  212. 

•*Rathbone  v.  Parkersburg  Gas  Co. 
31  W.  Va.  798,  8  S.  E.  R.  570.  A  suit 
by  a  minority  stockholder,  the  petition 
alleging  negligent  management  of  busi- 


ness by  the  directors,  who  owned  a 
majority  of  the  stock,  that  they  had 
attempted  to  change  the  situs  of  the 
corporation  to  a  place  without  the 
state,  holding  moneys  of  stockholders 
there  without  notice,  failure  to  keep  a 
business  office  or  books,  and  other  mis- 
management, was  held  to  show  a  right 
of  action  for  dissolution  and  appoint- 
ment of  a  receiver,  without  alleging  or 
proving  any  notice,  request,  demand, 
or  express  refusal  of  the  directors  to 
mend  their  ways. 

«B  Havemeyer  v.  Superior  Court,  84 
Cal.  327.  The  president  of  a  corpora- 
tion has  no  authority  to  confess  a  bill 
and  consent  to  the  appointment  of  a 
receiver  to  wind  up  the  company's  af- 
fairs, Walters  v.  Anglo-American 
Mortgage  &  Trust  Co.  50  Fed.  R.  3»^ 

WTull's  Appeal,  159  Pa.  St  603. 
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majwity  of  the  corporate  stock  of  a  turnpike  company  neglected 
and  refused  to  make  needed  repairs  in  the  roadway,  thus  rendering 
the  property  non-productive,  a  receiver  may  properly  be  appointed/'^^ 
If  a  building  and  loan  association  has  no  assets  except  those  which 
it  is  proposed  to  distribute  to  its  shareholders,  a  case  is  not  made 
for  the  appointment  of  a  receiver.^  Where  it  was  provided  by 
statute  that  for  certain  causes  a  receiver  could  be  appointed  for  an 
insurance  company,  it  was  held  that  the  appointment  would  be  made 
under  the  statutory  conditions  though  the  company  had  made  an 
assignment.** 

Where  a  bank  had  gone  into  liquidation  and  closed  up  its  busi- 
ness leaving  its  assets  and  property  in  the  hands  of  its  former  di- 
rectors for  some  three  years,  without  any  accounting  with  the  stock- 
holders during  that  time,  it  was  held  that  on  the  petition  of  a  stock- 
holder against  the  directors  individually,  charging  abuse  and 
neglect  of  their  trust  and  wasting  the  property  of  the  corporation,  a 
receiver  would  be  appointed  by  the  court  ex  parte  to  take  posses- 
sion of  the  assets  and  make  proper  distribution  thereof.*^ 

Where  the  wells  of  a  natural  gas  company  became  practically  idle 
and  its  stock  worthless,  most  of  its  members  united  in  organizing  a 
new  company,  and  were  about  to  turn  over  to  it  the  pipe  in  the 
mains,  which  was  the  only  valuable  property  left,  held,  on  a  bill 
filed  by  the  manufacturer  who  had  supplied  the  pipe,  and  who  had 
not  been  paid  in  full,  that  a  receiver  would  be  appointed  and  the 
transfer  enjoined.*^  Where  a  corporation  failed  to  pay  a  promis- 
sory note,  and  it  was  alleged  that  the  corporation  was  insolvent  and 
proposed  to  contract  more  debts  by  issuing  first  mortgage  bonds,  it 
was  held  that  there  was  no  abuse  of  discretion  in  granting  an  in- 
junction and  appointing  a  receiver,  especially  where  the  president 
of  the  company  was  appointed.*^ 

The  Columbian  Athletic  Club,  claiming  the  right  and  proceeding 
to  conduct  prize  fights,  was  proceeded  against  by  the  state,  and  an 
injunction  issued  to  prevent  it  misusing  and  abusing  its  corporate 
franchise  and  privilege  and  in  maintaining  its  property  as  a  nui- 
sance. It  was  held  that  a  receiver  was  properly  appointed  in  aid 
of  the  injunction.** 

^  Wayne  Pike  Co.  v.  Hammons,  129  **  Appeal  of  Hite  National  Gas  Co. 

Ind.  368,  27  N.  E.  R.  487.  12  Atl.  R.  267. 

^  Barton    v.     Enteiprisc    Loan    &  ^  Wilcoxon  Mfg.  Co,  v.  Atkinson,  78 

Building  Asso.  114  Ind.  226.  Ga.  338. 

^Rclfe  V.   Commercial   Ins.   Co.   5  ^Duncan  v.  Treadwdl  Co.  31  N.  Y. 

Mo.  App.  173.  S.  340,  82  Hun,  376. 

*^  Warren  v.  Fake,  49  How.  Pr.  430. 
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When  it  appears  that  the  corporation  is  not  only  insolvent,  but 
that  its  creditors  and  president  are  fraudulently  contriving  to  ab- 
sorb all  its  property  and  the  property  is  threatened  with  sale  under 
collusive  judgments  obtained  by  fraud,  the  corporation  is  in  such 
condition  that  the  court  should  administer  its  property  as  a  trust 
fund  for  the  benefit  of  its  creditors,  and  a  receiver  should  be 
appointed.**  A  mere  disagreement  between  the  directors  and  stock- 
holders as  to  the  management  of  the  business  will  not  warrant  the 
appointment  of  a  receiver.**  In  an  action  in  a  state  court  to  for- 
feit the  charter  of  a  corporation,  for  which  a  receiver  has  been 
appointed  by  a  federal  court,  it  is  proper  to  appoint  a  receiver  with 
directions  to  him  to  apply  to  the  federal  court  for  possession  of 
the  property .*•  A  receiver  will  not  be  appointed  to  take  possession 
of,  vote  upon  and  sell  shares  of  the  capital  stock  of  a  corporation.*^ 
Nor  will  a  receiver  be  appointed  for  one  corporation  which  owns 
all  the  stock  of  another,  because  of  mismanagement  and  waste 
of  the  property  of  the  latter.*® 

In  proceedings  under  the  statute  of  New  Jersey  for  a  voluntary 
dissolution  of  a  corporation  a  receiver  was  refused,  as  it  appeared 
that  the  directors  were  winding  up  its  affairs  in  a  manner  satis- 
factory to  all  the  stockholders  except  the  complainant,  and  were 
in  all  respects  trustworthy.*®  Where  all  the  capital  stock  of  a 
manufacturing  corporation  was  owned  by  two  persons,  and  they 
disagreed  as  to  the  valuation  of  the  property  on  hand  in  making 
the  annual  statement,  and  one  of  them  assumed  control  of  the 
business  to  the  exclusion  of  the  other,  it  was  held,  on  the  applica- 
tion of  the  one  in  control,  that  the  condition  of  the  property  and 
the  relations  of  the  parties  did  not  warrant  the  appointment  of  a 
receiver.^  Under  the  Revised  Statutes  of  Rhode  Island  providing 
for  the  appointment  of  a  receiver  of  a  bank  whiere  it  is  managing 
its  affairs  that  the  public  and  those  having  funds  in  its  custody 
are  in  danger  of  being  defrauded  thereby  it  was  held  to  be  un- 
necessary, in  order  to  authorize  the  court  to  act  under  the  statute, 
to  establish  an  intent  on  the  part  of  the  managers  of  the  bank  to 
cheat  the  depositors,  but  that  it  was  sufficient  if  it  appeared  that. 


^  Doc    V.     Northwestern     G>al    &  ^  O'Connor  v.  Long  Island  Traction 

Transp.  Co.  64  Fed.  R.  928.  Co.  37  N.  Y.  S.  953,  15  Misc.  R.  501. 

«  Little  Warrior  Coal  Co.  v.  Hooper,  «  City  Pottery  Co.  v.  Yates,  37  N.  J. 

105  Ala,  665,  17  So.  R.  118.  Eq.  543. 

*•  State  V.   Port  Royal  &  Augusta  ^  Einstein  v.  Rosenfeld,  38  N.  J.  Eq. 

Ry.  Co.  45  S.  C  470,  23  S.  E.  R.  383.  309. 

^TWanneker  v.  Hitchcock,  38  Fed. 
R.  383. 
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through  their  mismanagement,  the  bank  was  exposed  to  depreda- 
tions by  dishonest  agents,  and  that  the  depositors  were  therely  m 
danger  of  being  defrauded.*^^  The  fact  of  past  mismanagement, 
although  ultra  vires,  and  followed  by  insolvency,  will  not  be  con- 
sidered upon  an  application  made  under  this  statute,  because  that 
would  present  a  case  for  the  interposition  of  the  court  upon  an- 
other and  distinct  ground.^  Nor  will  the  court  interfere  where 
the  insolvent  condition  of  the  bank  is  owing  to  the  mismanagement 
of  a  former  board  of  directors,  to  whom  a  new  board  has  suc- 
ceeded, with  the  approbation  and  under  the  supervision  of  the 
bank  commissioners,  with  a  view  to  retrieving  the  condition  of 
the  bank.**® 

A  receiver  will  not  be  appointed  of  a  banking  company  upon  the 
charge  of  fraud  and  corruption  in  the  control  and  conduct  of  the 
electictfi  of  directors,  where  there  is  no  charge  of  fraud  or  abuse 
in  the  ordinary  pecuniary  concerns  of  the  institution."  In  an  ac- 
tion against  a  bank,  if  the  court  deem  it  a  case  for  a  receiver,  and 
the  bank  appeals,  the  court  will  not  appoint  a  receiver  pending  the 
appeal,  where  there  is  no  pro^f  that  the  funds  are  unsafe  in  the 
hands  of  the  officers,  especially  where  the  appeal  can  be  speedily 
decided.  Should,  however,  any  interested  party  show,  in  the  mean- 
time, that  something  further  is  required  for  the  safety  of  the  funds, 
the  court  could  then  act.*"*  Where  the  governing  txxly,  owing  to 
disputes,  cannot  properly  conduct  the  business  of  a  company,  a 
receiver  may  be  appointed  until  a  competent  governing  body  is 
constituted."^  And  if  the  owners  of  a  majority  of  the  stock  in  a 
corporation  neglect  to  elect  officers,  and  it  appears  that  there  is  no 
person  authorized  to  conduct  the  affairs  of  the  corporation,  a  re- 
ceiver may  be  appointed  on  the  application  of  a  stockholder,  to 
preserve  the  corporate  property."  As  a  general  rule  the  fact  that 
the  stockholders  refuse  to  aid  the  corporation  or  advance  means  to 
relieve  it  from  pecuniary  embarrassment,  even  when  called  upon 
to  do  so,  furnishes  no  ground  for  interfering  with  the  corporate 
property  by  putting  it  in  the  hands  of  a  receiver,  since  it  is  in  the 
power  of  the  trustees  to  sell  out  the  stock  of  the  delinquent  holders.*^ 

*i  Bank  Comrs.  v.  Rhode  Island  Ccn-  ^"^  Lawrence  v.  Greenwich  Fire  ins. 

tral  Bank,  5  R.  I.  12.  Co.  i  Paige,  537.    As  to  suits  by  stock- 

1^2  Id.  holders  seeking  the  appointment  of  a 

®Id.  receiver  in  such  a  case  see  also  Shep- 

**Ogden  V.  Kip,  6  Johns.  Ch.  160.  ard   v.    Oxenford,    i    Kay  &   J.   491; 

*The  Attorney-General  v.  Bank  of  Evans  v.  Coventry,  5  De  G.,  M.  &  G. 

CoUimbia,  i  Paige,  511.  911.          '                                                  t 

*•  Feathcrstone  v.  Cooke,  L.  R.   16  ^  Baker  v.  Administrator  of  Backus, 

Eq.  298.                   '  32  111.  79. 
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The  appointment  of  a  receiver  does  not  follow  as  a  matter  of  course 
upon  a  decree  declaring  a  corporation  insolvent,  but  rests  in  the  dis- 
cretion of  the  chancellor,  though  generally  a  receiver  will  be  ap- 
pointed, unless  it  be  shown  to  be  for  the  interest  of  the  creditors 
and  stockholders  to  leave  the  directors  in  charge.  So,  where  it 
appeared  that  the  insolvency  of  a  corporation  has  been  long  known 
to  the  directors,  and  that  with  such  knowledge  transfers  of  its  prop- 
erty had  been  made  to  them  to  pay  debts  due  to  them,  a  receiver  was 
appointed  to  investigate  the  legality  of  the  sales,  though  the  cor- 
poration appeared  to  have  no  property.^*  And  in  New  Jersey  it 
is  no  objection  to  the  appointment  that  the  corporation  has  no 
property.^^ 

Where  a  corporation  owning  a  coal  mine  leased  it  to  another 
company,  the  lease  giving  the  former  a  lien  on  the  property  of  the 
lessee  to  secure  payment  of  royalties,  a  receiver  was  appointed  on 
the  petition  of  the  lessor  on  a  showing  that  the  corporation  was 
insolvent,  a  large  sum  for  royalties  was  due,  and  the  creditors 
were  proceeding  to  seize  and  scatter  the  property  belonging  to  the 
lessee.*^  Courts  of  equity  will  not  interfere  in  questions  of  cor- 
porate management  or  policy.  Where  a  minority  of  stockholders 
sought  to  divest  the  directors  of  the  possession  and  control  of  the 
corporate  business  and  property  on  the  ground  that  they  had  sold 
lands  belonging  to  the  corporation  for  a  price  less  than  its  value, 
the  application  was  denied.** 

Section  350.  Generally  of  the  Appointment  —  When  it  Will  be 
Made  —  Power  of  Courts  —  The  Latest  Cases. —  It  is  especially 
enjoined  that  extreme  caution  be  observed  in  the  appointment  of  a 
receiver  of  an  insolvent  growing  corporation,  which  results  in 
taking  the  property  and  management  of  the  corporation  out  of  the 
hands  of  its  officers.*®  It  is  often  asserted  in  a  general  way  that  a 
court  of  equity  has  no  power  to  appoint  a  receiver  for  a  corpora- 
tion, unless  so  authorized  by  statute.  This  is  not  a  correct  state- 
ment of  the  law,  and  is  usually  made  in  reference  to  the  inherent 
power  of  a  court  of  equity  to  appoint  a  receiver  for  the  purpose  of 
seizing  the  assets  of  a  corporation  for  the  purpose  of  dissolution. 


<»  Nicholas  v.  Perry,  etc,  Co.  11  N.  •*  North  American  Land  &  Timber 

J.  £q.  126.  Co.  V.  Watkins,  109  Fed.  R.  loi,  4^ 

^  Id.  C.  C  A.  254;  Taylor  v.  Decatur  Min- 

01  Kanawha  Coal  Co.  v.  Ballard  &  eral  &  Land  Co.  112  Fed.  R.  449. 

Welch  Coal  Co.  43  W.  Va.  721,  29  S.  E.  «  Black  Diamond  Co.  v.  Waterloo 

R.  5i4«  63  111.  App.  2od. 
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It  is  the  law  that  a  court  of  equity  has  no  inherent  power  to  dis- 
solve a  corporation. 

Under  a  statute  authorizing  the  appointment  of  a  receiver  for 
an  insolvent  corporation,  the  power  cannot  be  exercised  for  the 
purpose  of  taking  charge  of  and  continuing  the  business  of  the 
corporation  on  a  petition  which  does  not  contemplate  its  dissolu- 
tion and  seeks  the  appointment  for  the  mere  purpose  of  prevent- 
ing creditors  from  enforcing  their  claims  by  suits.**  A  court  of 
equity  has  power  to  appoint  a  receiver  for  a  corporation  pending 
an  action  to  correct  fraudulent  and  abusive  management  of  its 
affairs  by  the  board  of  directors.***  The  appointment  will  not  be 
made  in  a  suit  which  has  for  its  sole  purpose  the  preservation  of 
the  property  during  the  pendency  of  a  writ  of  error  irom  a  judg- 
ment rendered  against  the  corporation,**  nor  when  there  is  in  ques- 
tion merely  the  policy  respecting  the  management  of  its  affairs.*^ 
Where  a  water  company  failed  to  comply  with  its  contract  with 
the  city  and  supply  water  to  the  citizens,  it  was  adjudged  that  a 
receiver  would  not  be  appointed  on  petition  of  one  citizen  in  be- 
half of  himself  and  all  others,  because  such  was  not  the  proper 
remedy.**  Even  under  statutory  authority  for  the  appointment  of 
a  receiver  of  corporations  a  court  has  not  the  power  to  appoint  a 
receiver  to  take  charge  of  the  business  and  assets  of  an  organization 
alleged  to  be  exercising  corporate  rights  without  authority.  A  re- 
ceiver in  such  a  case  should  be  appointed  only  after  the  termination 
of  proceedings  instituted  to  determine  whether  the  organization 
was  exercising  proper  functions  without  authority  of  law.** 

It  is  not  an  abuse  of  discretion  to  appoint  a  receiver  of  a  corpora- 
tion where  internal  dissensions  exist  and  two  sets  of  officers  are 
struggling  for  the  right  to  administer  the  affairs  of  the  company.^^ 
If  a  corporation  is  insolvent  and  its  affairs  are  in  inextricable  con- 
fusion, and  a  remedy  is  afforded  a  creditor  under  the  insolvent 
statutes,  a  receiver  will  not  be  appointed.^*  There  should  never 
be  an  appointment  where  the  circumstances  do  not  absolutely  re- 
quire it,  and  it  does  not  clearly  appear  that  irreparable  injury  will 

•*/n  re  Atlas  Iron  Construction  Co.  ••Wcatherly  v.  Capital  City  Water 

a8  N.  Y.  S.  172.  Co.  115  Ala.  156,  22  So.  R.  140. 

•State  ex  rel.  v.  Judicial   S^ond  «> State  ex  rcl.  v.   Superior  Court, 

District  Court,  15  Mont  324,  39  Pac.  15  Wash.  668,  47  Pac.  R.  31. 

R  316.  TO  Schmidt  v.  Mitchell,  41  S.  W.  R. 

*  Becker  v.  Hoke,  80  Fed.  R.  973.  929. 

•'^Hunt  V.  American  Grocery  Co.  80  ^ipalmouth  Nat.  Bank  v.  Cape  Cod 

Fed.  R.  70.  Ship  Canal  Co.  106  Mass.  550,  44  N.  E. 
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result  from  the  refusal  to  do  soJ*  Before  a  shareholder  is  entitled 
to  have  a  receiver  appointed  for  the  corporation  on  the  charge  of 
mismanagement  by  the  directors,  he  must  first  make  an  earnest 
and  energetic  effort  to  have  the  acts  complained  of  remedied  by 
the  directors,  and  if  unsuccessful,  then  by  the  stockholders.''*  The 
appointment  must  be  authorized  by  statute  or  by  usages  of  the 
courts  of  equity.  Such  usages  do  not  authorize  the  appointment 
of  a  receiver  to  enforce  a  contract  between  the  corporation  and  a 
stockholder.''*  If  the  directors  have  cc«nmitted  fraudulent  and  il- 
legal transactions,  and  it  is  necessary  to  require  them  to  account 
for  profits  realized  through  breaches  of  fiduciary  obligations,  and 
to  procure  the  rescission  of  fraudulent  contracts  and  the  cancellation 
of  spurious  stock,  and  it  is  further  alleged  that  the  directors  are 
tools  of  and  under  one  of  their  number,  who  profits  by  the  frauds 
alleged,  and  who  maintains  his  control  by  means  of  the  spurious 
stock,  the  appointment  of  a  receiver  is  the  proper  remedy.^*  The 
complainant  must  show  by  his  bill,  not  only  some  equitable  ground 
of  relief,  but  that  a  receiver  is  necessary  in  furtherance  of  that  re- 
lief.  Although  the  bill  may  contain  equity,  yet  if  the  relief  sought 
may  be  well  obtained  without  disturbing  the  possession  of  the 
property  involved,  a  receiver  should  not  be  appointed.^*  Where 
there  exists  a  deep-seated  division  of  the  board  of  directors  of  a 
corporation  as  to  the  administration  of  its  affairs,  there  is  impera- 
tive necessity  for  the  appointment  of  a  receiver.''^  Where  the  di- 
rectors of  a  building  and  loan  association,  without  consulting  the 
stockholders,  made  an  assignment  for  the  benefit  of  creditors  and 
delivered  the  corporate  assets  to  the  assignee,  and  the  shareholders 
repudiated  the  assignment,  and  elected  a  new  board  of  directors^ 
in  a  suit  brought  by  the  shareholders  to  set  aside  the  assignment 
and  restore  the  assets  to  the  corporation,  it  was  held  proper  to  ap- 
point a  receiver.^®  After  the  institution  of  a  proceeding  for  a  re- 
ceiver of  a  corporation  the  application  cannot  be  defeated  by  an 
assignment  for  the  benefit  of  creditors.^  Internal  dissensions 
among  the  board  of  directors  or  stockholders,  which  threaten  the 
interests  of  the  corporation,  call  for  the  appointment  of  a  receiver. 

"  Bell  V.  Wood,  181  Pa.  St.  175,  Z7  ^*  Bridgeport    Development    Co.    v. 

Atl.  R.  201.  Tritsch,  no  Ala,  274,  20  So.  R.  16. 

■w^New    Birmingham    Iron   &   Land  ^Tompkins  Co.  v.  Catawba  Mills, 

Co.  V.   Blevins   (Tex.   Civ.  App.)i  34  82  Fed.  R,  780. 

S.  W.  R.  828.  78  Powers  v.  Blue  Grass  Building  & 

7*  Id.  Loan  Asso.  86  Fed.  R.  705, 

W  Aiken  v.   Colorado  River  Irrtga-  ^  Monarch  Co.  v.  Bank,  103  Ky.  276^ 

tion  Co.  72  Fed.  R.  S9i.  44  S.  W.  R.  955. 
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But  resort  to  the  remedy  should  be  the  very  last.*^  Proceedings 
to  regulate  and  correct  dissensions  and  mismanagement  in  the  in- 
ternal affairs  of  a  corporation  must  be  instituted  and  prosecuted 
in  courts  of  the  home  state  of  the  corporation.®^  Under  a  statute 
providing  for  the  appointment  of  a  receiver  on  petition  of  one 
holding  an  interest  in  the  property  which  is  in  danger  of  being  lost 
or  impaired,  it  was  adjudged  that  the  court  had  power  to  appoint 
a  receiver  of  an  insolvent  bridge  corporation,  which  was  building 
a  structure  in  which  the  public  was  largely  interested,  for  the  pur- 
pose of  saving  the  franchises,  which  would  be  forfeited  if  the  bridge 
were  not  ccMnpleted  in  a  designated  time.®^  If  the  property  of  a 
corporation  is  being  mismanaged  and  is  in  dangfer  of  being  lost 
to  the  stockholders  and  creditors  through  the  collusion  and  fraud 
of  its  officers,  or  mismanagement  and  waste,  courts  of  equity  have 
inherent  power  to  appoint  a  receiver.^  Even  though  the  corpora- 
tion be  solvent,  where  there  are  two  boards  of  directors,  each  en- 
deavoring to  assert  control  and  management  over  the  affairs  of 
the  corporation,  and  neither  one  will  take  steps  to  settle  the  con- 
troversy, a  receiver  will  be  appointed,  even  on  the  application  of 
a  minority  of  the  stockholders.®* 

It  has  been  adjudged  that  where  a  corporation  was  in  such  a 
condition  that  the  further  continuance  of  its  business  would  be 
hazardous  and  a  loss  to  both  stockholders  and  creditors,  a  court  of 
chancery  would  appoint  a  receiver  to  wind  up  its  business,  not- 
withstanding the  general  rule  that  a  court  of  equity  has  no  power 
to  dissolve  and  settle  the  affairs  of  the  corporation  in  the  absence 
of  statutory  authority.*®  It  is  to  be  noted  that  there  is  a  difference 
between  saving  the  property  of  an  insolvent  corporation  for  the 
best  advantage  to  the  stockholders  and  creditors,  and  a  decree  going 
further  and  dissolving  the  corporation.  In  the  case  cited  the  extent 
of  the  court's  authority  over  the  corporation  merely  went  to  the 
protection  of  the  interests  of  the  parties  concerned.  The  corpora- 
tion's existence  was  not  technically  ended.  The  presumption  is 
that  the  directors  of  a  corporation  will  act  in  good  faith  and  for 


» Sternberg  v.  Wolfe,  39  Atl.  R. 
397;  Sternberg  v.  Wolfe,  $6  N.  Y.  S. 
555.  42  Atl.  R.  1078. 

*'  Leary  v.  Columbia  River  &  Puget 
Sound  Nav.  Co.  82  Fed.  R.  775.  In 
this  case  the  officers  of  the  corporation 
were  not  residents  of  the  state  where 
the  proceedings  were  instituted. 


*2  Boston  Nav.  Co.  v.  Pacific  Short 
Line  Bridge  Co.  73  N.  W.  R.  839. 

®®  Cameron  v.  Groveland  Improve- 
ment Co.  20  Wash.  169,  54  Pac.  R. 
1 128,  72  Am.  St.  R.  26. 

•*  Jasper  Land  Co.  v.  Wallace,  123 
Ala.  652,  26  So.  R.  659. 

86  Arents  v.  BlackweH's  Durham 
Tobacco  Co.  loi  Fed.  R.  338. 
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Its  best  interests.  Mere  fear  on  the  part  of  stockholders  of  causes 
for  the  appointment  will  not  suffice.®*  A  receiver  will  not  be  ap- 
pointed where  the  corporation  has  no  assets  upon  which  to  ad- 
minister, as  where  it  leased  all  its  property  for  a  term  of  years, 
since  all  the  receiver  could  do  would  be  to  collect  the  rents,  unless 
mismanagement  or  misappropriation  of  the  fund  were  charged  and 
proved.®^  Courts  of  equity  should  be  exceedingly  slow  in  taking 
from  the  corporate  authorities  the  property  of  the  corporation,  the 
management  of  its  business  and  the  distribution  of  its  assets,  and 
thereby  accomplishing  indirectly  that  which  it  has  not  the  power 
to  do  directly.®*  A  receiver  will  not  be  appointed  to  institute  an 
action  to  recover  from  the  officers  corporate  property  which  a 
stockholder  charges  they  were  having  illegally  appropriated  to 
themselves,  nor  on  the  charge  of  a  stockholder  that  the  directors 
have  diverted  its  surplus  earnings  to  the  payment  of  their  salaries 
and  to  the  prejudice  of  the  small  holders,  and  by  declaring  and  pay- 
ing dividends,  where  the  stockholder  has  full  and  adequate  remedy 
through  action  in  his  own  name.®*  Cessation  of  business  by  a  ccm*- 
poration  is  not  in  itself  sufficient  ground  for  the  appointment  of  a 
receiver.®^  Where,  under  statutory  provisions,  the  assets  of  a  cor- 
poration on  its  dissolution  pass  into  the  hands  of  the  board  of  di- 
rectors as  trustees  for  administration,  there  is  no  occasion  for  the 
appointment  of  a  receiver,  unless  it  be  shown  that  the  directors 
have  been  guilty  of  such  conduct  as  to  require  their  displacement^* 
In  California  it  is  the  law  that  a  court  has  no  power  to  appoint  a 
receiver  of  a  corporation  where  it  has  not  been  dissolved  or  ad- 
judged insolvent,  and  there  is  no  charge  of  fraud  or  mismanage- 
ment by  the  persons  selected  by  the  corporation  to  manage  its  busi- 
ness, and  where  it  is  sought  merely  to  seize  the  property  of  the 
corporation  and  turn  it  over  to  the  possession  of  a  third  party.** 
In  the  case  cited  the  court  declared  that  there  was  no  authority  for 
the  appointment  of  a  receiver  of  a  corporation  because  it  was  not 
prosperous,  or  because  its  liabilities  exceeded  its  assets ;  that  courts 
have  no  power  to  appoint  receivers  to  wind  up  the  affairs  of  a  cor- 

s^Griffing  v.   Griffing  Iron   Co.  96  ^Marcuse  v.  Gullett  Gin  Mfg.  Co. 

Fed.  R.  577.  5a  La.  Ann.  1383,  27  So.  R.  &|6. 

87  Cape  May  v.  Cape  May,  Delaware  »  Clark  v.  National  Linseed  Oil  Ca 
Bay  &  S.  P.  R.  R.  Co.  59  N.  J.  Eq.  105  Fed.  R.  787,  45  C.  C  A.  53. 

59,  44  Atl.  R.  973,  39  L.  R.  A.  609.  »i  Anderson  v.  Buckley,  ia6  Ala.  623. 

88  Bennett    v.     Consolidated     Apex      26  So.  R.  729;  Ferrell  v.  Evans,  25 
Mining  Co.  12  S.  D.  234,  80  N.  W.  R.      Mont.  444,  65  Pac  R.  714. 
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CaL  628,  62  Pac  R.  191. 
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poration  in  the  absence  of  statutory  provision,  and  that  insolvency 
alone  is  not  a  sufficient  cause  for  the  appointment.  Under  a  statute 
giving  to  the  supervisor  of  building  and  loan  associations  the  power 
to  institute  proceedings  for  the  dissolution  of  such  a  corporation 
and  the  settlement  of  its  affairs  through  a  receiver,  it  was  adjudged 
to  be  a  proper  case  for  the  appointment  of  a  receiver  where  it  ap- 
peared that  the  corporation  had  been  conducting  its  business  in  a 
manner  which  abused  public  confidence,  jeopardized  the  rights  of 
stockholders,  and  the  supervisor  had  declared  it  insufficient  and  in- 
expedient for  the  association  to  further  continue  to  transact  busi- 
ness.^ Where,  on  the  application  of  all  the  stockholders,  ex  parte, 
a  receiver  was  appointed  for  a  corporation  on  the  charge  of  insol- 
vency, the  prayer  being  for  the  appointment  and  the  collection  and 
distribution  of  the  assets  of  the  company  amongst  the  creditors, 
there  being  no  party  defendant,  it  was  held  that  the  appointment 
was  void,  that  the  bond  given  by  the  receiver  was  a  nullity,  and 
that  he  was  subject  to  be  sued  and  garnished  without  leave  of 
court.**  Before  a  court  of  equity  will  interfere  and  annul  the  trans- 
actions of  a  corporation  at  the  suit  of  an  individual  stockholder,  a 
substantial  grievance  must  exist,  and  he  must  show  that  he  has 
used  all  the  means  within  his  power  to  secure  redress  within  the 
corporation.  The  mere  purchase  of  property  at  a  price  alleged  to 
be  beyond  its  value,  and  under  the  act  of  two  directors,  sanctioned 
by  a  vote  of  the  stockholders,  was  declared  not  sufficient  for  the 
appointment  of  a  receiver.**^  Where  the  directors  are  disturbing 
the  rights  of  stockholders  or  creditors  by  grossly  mismanaging  the 
business  or  by  committing  acts  xdtra  vires,  or  of  waste,  misusing 
and  misplacing  the  property  and  funds  of  the  corporation,  there  is 
sufficient  cause  for  the  appointment.®*  The  execution  of  a  lease 
of  all  the  corporate  property  by  the  directors,  in  excess  of  their 
power,  does  not  warrant  the  appointment  of  a  receiver,  because 
the  preliminary  writ  of  injunction  restraining  compliance  with 
the  lease  will  afford  an  adequate  remedy,  there  being  no  other  vio- 
lation of  dut)'^  on  the  part  of  the  directors  shown.*^  It  is  no  ground 
for  the  appointment  that  the  directors  in  office  are  holding  over 
after  the  time  for  which  they  were  elected,  in  default  of  the  elec- 

•^  State  ex  rel.  v.  Phcenix  B.  &  L.  '^^Davies  v.  Monroe  Water  Works 

Asso.  159  Mo.  102,  60  S.  W.  R.  74.  &  L.  Co.  107  La.  145,  31  So.  R.  694. 

**  Smith  V.  Ely  &  Walker  Dry  Goods  ^  New  Albany  Water  Co.  v.  Louis- 
Co.  79  Miss.  266,  39  So.  R.  653.  ville  Banking  Co.  122  Fed.  R.  776,  58 

« Worth  Mfg.  Co.  V.  Bingham,  116  C.  C.  A.  576. 
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tion  of  their  successors.®®  It  has  been  held  that  where  a  stodc- 
holder  sues  to  recover  money  due  the  corporation,  a  receiver  may 
be  appointed  to  apportion  the  fund  and  pay  it  over  to  the  parties 
according  to  their  respective  rights,  subject  to  the  direction  of  the 
court.®® 

Section  351.  Appointment  on  Petition  of  Minority  Stockholders. 

—  The  caution  with  which  courts  entertain  applications  for  the 
appointment  of  receivers  of  corporations  is  particularly  applicable 
to  petitions  in  behalf  of  a  minority  of  the  stockholders.  The  policy 
of  the  law  is  to  leave  the  affairs  of  corporate  bodies  to  the  manage- 
ment and  control  of  their  chosen  agencies,  and  a  minority  of  stock- 
holders will  not  be  permitted  to  displace  corporate  authority  and 
control  by  substituting  therefor  the  policy,  management  and  con- 
trol of  the  courts,  except  in  such  cases  of  plain  fraud  or  misad- 
ministration  as  works  manifest  wrong  to  them.*  Courts  are  in- 
clined to  dscourage  applications  for  a  receiver  by  minority  stock- 
holders.^ The  minority  are  largely  under  the  control  of  the  ma- 
jority.^ The  appointment  of  a  receiver  of  an  insolvent  corporation 
on  the  application  of  a  minority  of  the  stockholders  is  a  very  drastic 
remedy,  which  can  be  justified  only  in  a  very  strong  case.*  The 
fundamental  principle  of  a  corporation  is  that  a  majority  of  its 
stockholders  have  the  right  to  manage  its  affairs  so  long  as  they 
keep  within  the  charter,  and  a  court  of  equity  will  not  interfere 
merely  to  prevent  unwise  or  improvident  acts ;  there  must  be  fraud 
or  infringement  of  the  legal  rights  of  some  one  to  justify  taking 
matters  out  of  the  hands  of  the  officials.*^    Where  the  purpose  of 


®®  Alabama  Coal  &  Coke  Co.  v. 
Shackelford,   137  Ala.   224,  34   S.   R. 

833. 
••Fcx  V.   Hale  &   Norcross   Silver 

Mining  Co.   108  Cal.  475,  41  Pac.  R. 

328. 

1  Roman  v.  Woolfolk,  98  Ala.  219, 
13  So.  R.  212. 

2  Ranger  v.  Champion  Cotton- Press 
Co.  52  Fed.  R.  609;  Fluker  v.  Em- 
poria City  Ry.  Co.  48  Kans.  577»  30 
Pac.  R.   18. 

*  Ranger  v.  Champion  Cotton-Press 
Co.  52  Fed.  R.  609. 

^Rothwell  V.  Robinson,  44  Minn. 
538;  Baltimore  &  Ohio  R.  R.  Co.  v. 
Cannon,  72  Md.  493. 

B  Hand  v.  Dexter,  41  Ga.  454.     In 


the  case  of  Kerfoot  v.  Houck,  decided 
in  1895  by  Judge  Adams,  district  judge 
of  the  federal  court  of  eastern  divi- 
sion of  the  eastern  district  of  Missouri, 
which  was  an  application  to  vacate  the 
appointment  of  a  receiver  of  the  St 
Louis,  Kennett  &  Southern  Railroad 
Co.,  the  opinion  in  which  suit  has  not 
and  probably  will  not  be  published,  it 
was  said :  "  The  question,  however,  is 
still  left  whether  the  complainant  has 
made  such  a  case  of  mismanagement, 
waste  and  conversion  of  property  as  to 
entitle  him  *  *  *  to  the  appointment 
of  a  receiver.  It  goes  without  saying 
that  an  application  of  this  kind  on  the 
part  of  a  single  stockholder  should  be 
carefully    scrutinized.      It    would   be 
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the  petition  for  a  receiver  on  the  part  of  a  minority  of  stockholders 
is  plainly  to  dictate  the  policy  of  the  corporation  the  application 
will  be  refused.*  It  must  be  made  to  appear  clearly  that  before 
presenting  the  application  every  reasonable  effort  was  made  within 
the  company  to  secure  redress  and  prevent  further  mischief.^  Mere 
mismanagement,  neglect  or  abuse  of  discretion  on  the  part  of  the 
directors  will  not  warrant  a  court  in  interfering  on  a  petition  of  a 
minority  of  stockholders.®  But  if  it  appears  that  a  majority  of  the 
stockholders  are  violating  charter  rights  of  the  minority  and  put- 
ting their  interests  in  jeopardy,  there  is  sufficient  cause  for  the 
appointment.®  A  stockholder,  though  owning  but  a  single  share, 
may  successfully  invoke  and  set  in  motion  the  plenary  and  far- 
reaching  powers  of  a  court  of  equity  to  invest,  strike  down  and 
strip  of  its  covering  any  act  of  the  corporation  which  is  tainted 
with  fraud,  is  ultra  vires  or  illegal.*^  A  single  stockholder  may 
successfully  petition  for  a  receiver  where  the  corporation  has  been 
ousted  of  its  franchises,  its  directors  having  abandoned  the  stock- 
holders to  whatever  fate  awaits  them,  to  preserve  and  distribute 
the  assets  among  the  creditors  and  stockholders.*^  But  where  there 
were  only  three  stockholders  it  was  adjudged  that  a  receiver  would 
not  be  appointed  on  the  petition  of  one,  where  it  appeared  there 


grossly  subversive  of  all  business  in- 
terests if  a  single  disgruntled  stock- 
holder could  lightly  make  charges 
against  an  entire  board  of  directors 
and  all  the  stockholders  of  a  company 
and  easily  secure  an  order  taking  away 
the  property  placed  in  their  hands  by 
the  majority  of  stockholders  and  by 
the  law  of  the  state  where  incorpo- 
rated, and  placing  it  in  the  hands  of  a 
receiver  of  the  court  for  management. 
Presumptively,  and  strongly  so,  in  my 
opinion,  the  judgment  of  the  entire 
board  and  also  all  th^  other  stockhold- 
ers ♦  *  ♦  ought  to  be  more  valu- 
able than  the  judgment  of  the  one 
complaining  stockholder  in  respect  of 
the  management  of  the  affairs  of  the 
corporation.  It  follows  that,  before 
the  court  should  act  on  the  petition  of 
one  stockholder  for  the  appointment 
of  a  receiver  of  the  corporate  assets 
and  business,  a  strong  and  convincing 
case  of  mismanagement,  fraud  and 
waste  ought  to  be  made  out." 


®  Peatman  v.  Centerville  Light,  H. 
&  P.  Co.  100  Iowa,  24s,  69  N.  W.  R. 
541;  Wallace  v.  Pierce- Wallace  Pub. 
Co.  loi  Iowa,  313,  70  N.  W.  R.  216,  38 
L.  R.  A.  122,  63  Am.  St.  R.  389; 
Bridgeport  Development  Co.  v.  Tritsch, 
no  Ala.  274,  20  So.  R.  16;  Rumney  v. 
Detroit  &  M.  Cattle  Co.  116  Mich.  640, 
74  N,  W.  R.  1043  (application  by 
owner  of  one-eighth  of  stock)  ;  Ponca 
Mill  Co.  V,  Mikesell,  65  Nebr.  98,  75 
N.  W.  R.  46;  Rumney  v.  Detroit  & 
M.  Cattle  Co.  116  Mich.  640,  74  N.  W. 
R.  1043. 

7  Bridgeport  Development  Co.  v. 
Tritsch,  no  Ala.  276,  20  So.  R.  16. 

^Farwell  v.  Babcock,  27  Tex.  Civ. 
App.  162,  6s  S.  W.  R.  509,  II  Am.  St. 
R.  182. 

®Davies  v.  Monroe  Water  Works 
&  L.  Co.  107  La.  145,  31  So.  R.  694. 

i<>Dupuy  V.  Transportation  &  Ter- 
minal Co.  82  Md.  408,  33  Atl.  R.  889. 

1*  Midland  Co.  v.  Anderson,  63  111. 
App.  SI. 
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was  nothing  more  than  a  dissatisfaction  on  his  part  in  winding- 
up  the  corporate  affairs  according  to  an  agreement  between  them.** 
It  has  been  declared  that  courts  of  equity  will  not,  by  virtue  of  their 
general  equitable  jurisdiction,  appoint  a  receiver  of  a  corporation 
and  assume  control  and  management  of  its  affairs  at  the  suit  of  a 
single  stockholder,  although  fraud,  mismanagement  and  coUusicm 
on  the  part  of  the  directors,  and  acts  ultra  vires  be  alleged,  but  in 
such  case  will  limit  the  redress  granted  to  the  special  wrongs 
charged  and  only  enjoin  the  misconduct  complained  of.^*  Courts 
will  protect  minority  shareholders  against  fraud  or  such  g^oss  mis- 
management as  amounts  to  fraud,  but  should  never  continue  the  re- 
ceivership on  a  slight  or  unsubstantial  showing,  where  apparently 
the  necessity  for  its  continuance  has  ceased.** 

Section  352.  Insolvency  of  Corporation  as  Cause  for  Receiver 

Aside  from  statutory  provision  insolvency  alone  is  not  a  sufficient 
cause  for  the  appointment  of  a  receiver;  and  mere  insolvency  will 
not  warrant  the  granting  of  such  a  drastic  remedy.  A  court  of 
equity  has  not  inherent  power  to  appoint  a  receiver  of  a  corpora- 
tion because  of  mere  insolvency,  which  does  not  create  those  con- 
ditions of  imminent  peril  and  extreme  necessity,  which  alone  au- 
thorize the  exercise  of  this  extraordinary  jurisdiction  over  corporate 
bodies.*' 

To  question  the  proposition  asserted  would  be  to  deny  the  right 
of  the  stockholders  and  officers  of  a  corporation  to  manage  and  con- 
trol the  company's  affairs  under  ordinary  circumstances.  "  Courts 
of  equity  have  no  greater  control  over  the  affairs  of  a  private  cor- 
poration when  it  becomes  insolvent  than  they  have  over  the  affairs 
of  an  individual."*® 


12  Pringlc  V.  Eltringham  Construc- 
tion Co.  49  La.  Ann.  301,  21  So.  R. 

515. 

18  People's  Investment  Co.  v.  Craw- 
ford, 45  S.  W.  R.  738. 

1*  Forrester  v.  Boston  &  Montana 
Consolidated  Copper  &  Silver  Min.  Co. 
22  Mont  420,  56  Pac.  R.  868.  In  this 
case  it  was  said:  "It  would  be  an 
unjustifiable  and  unprecedented  appli- 
cation of  legal  principles  if  a  share- 
holder in  a  growing,  rich  and  dividend- 
paying  corporation  *  ♦  *  could, 
contrary  to  the  wishes  of  all  other 
stockholders,  oust  the  n>anagement  of 


his  company,  tie  up  the  property,  and 
substitute  for  the  regularly  elected  cor- 
porate authorities  the  equitable  control 
of  a  court" 

^  Pond  v.  Framingham  &  Lowell 
R.  R.  Co.  130  Mass.  194;  Lawrence 
Iron  Works  Co.  v.  Rockbridge  Ca  47 
Fed.  R.  755;  Cook  v.  East  Trenton 
Pottery  Co.  53  N.  J.  Eq.  29,  30  Atl.  R. 
534 ;  Walters  v.  Anglo-American  Mort- 
gage &  Trust  Co.  50  Fed.  R.  316;  Doe 
v.  Northwestern  Coal  &  Transp.  Co. 
64  Fed.  R.  928;  Whitehead  v.  Hale, 
118  N.  C  601,  24  S.  E.  R.  36a 

16  Walters  v.  Anglo-American  Mort- 
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While  insolvency  alone  is  not  sufficient  cause  for  the  appoint- 
ment of  a  receiver,  where  the  proof  of  insolvency  is  clear  and  satis- 
factory and  it  appears  there  is  no  reasonable  prospect  that  the  cor- 
poration, if  let  alone,  will  be  brought  back  ta  a  condition  of  solvency, 
and  the  nature  of  the  corporation,  the  character  of  the  managers, 
the  wishes  of  the  creditors,  and  the  general  condition  of  corporate 
affairs  are  such  as  to  warrant  the  enforcement  and  protection  of 
the  court  for  all  interested  and  concerned,  a  receiver  will  be  ap- 
pointed." But  mere  insolvency,  arising  from  no  proved  fault  in 
the  management  of  private  corporations,  is  not  sufficient  to  war- 
rant the  appointment  of  a  receiver.  There  should  be  some  evidence 
of  waste  or  mismanagement  or  fraud  or  extraordinary  wanton- 
ness or  collusion;  some  ground  to  cause  apprehension  that  the 
property  will  suffer  deterioration  or  serious  injury,  something  to 
show  that  there  is  danger  of  serious  loss,  or  that  some  rights  may 
be  greatly  impaired.** 

Section  353.  Effect  of  the  Appointment  Generally  —  Dissolu- 
tion.— A  court  of  equity  has,  in  the  absence  of  statutory  power,  no 
authority  to  dissolve  a  corporation.*®  Accordingly,  a  final  order  or 
decree  appointing  a  receiver  of  a  corporation  does  not,  in  se,  oper- 
ate as  a  decree  of  dissolution.^  It  is,  in  effect,  a  suspension  of  the 
powers  of  the  corporation  and  of  all  control  over  its  property  and 
effects.  It  is  also  equivalent  to  an  "  injunction  restraining  its 
agents  and  officers  from  intermeddling  with  its  property." 


gage  &  Trust  Co.  50  Fed.  R.  316;  Mur- 
ray V.  Superior  Court,  129  Cal.  628,  62 
Pac.  R.  191.  Because  of  the  peculiar 
features  of  a  building  and  loan  asso- 
ciation it  has  been  held  that  a  court  of 
equity  has  power  to  administer  the  as- 
sets of  an  insolvent  association  of  such 
class.  But  to  do  so  for  mere  insol- 
vency alone  would  be  against  reason 
and  authority.  Towle  v.  American 
Building,  Loan  &  Investment  Society, 
60  Fed.  R.  131. 

"Fort  Wayne  Electric  Corp.  v. 
Franklin  Electric  Light  Co.  40  Atl.  R. 
441. 

^®  Trust  &  Deposit  Co.  v.  Spartan- 
burg Water  Works  Co.  91  Fed.  R. 
324. 

^•Folger  V.  Columbian  Ins.  Co.  59 
Mass.  267;  The  King  v.  Whitwell,  5 
Term  R.  88 ;  Attorney-General  v.  Rey- 


nolds, I  Eq.  Cas.  Abr.  131,  pi.  10; 
Slee  V.  Bloom,  5  Johns.  Ch.  380;  State 
V.  Merchants*  Ins.  Co.  8  Humph.  253. 
See  also  Angell  &  Ames  on  Corp., 
88  399,  770,  777,  and  cases  cited.  See 
section  347. 

20  Bank  Comrs.  v.  Bank  of  Buffalo, 
6  Paige,  497;  Kincaid  v.  Dwindle,  59 
N.  Y.  553;  Pringle  v.  Woolworth,  90 
N.  Y.  510;  Rosenbaum  v.  United  States 
Credit  System  Co.  65  N.  J.  L.  255,  40 
Atl.  R.  591,  S3  L.  R.  A.  449;  Stein- 
hauer  v.  Colmar,  11  Colo.  Ct.  App.  494, 
55  Pac.  R.  291;  Bartlett  v.  Cicero 
Light,  H.  &  P.  Co.  177  111.  68,  52  N. 
E.  R.  339,  42  L.  R.  A.  715;  State  ex 
rcl.  V.  District  Court,  22  Mont.  220,  56 
Pac.  R.  219;  Sigua  Iron  Co.  v.  Brown, 
171  N.  Y.  488,  64  N.  E.  R.  194 ;  Allen 
V.  Olympia  L.  &  P.  Co.  13  Wash.  307, 
43  Pac.  R.  55. 
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The  appointment  of  a  receiver  for  a  corporation  gives  the  receiver 
only  the  temporary  management  of  its  affairs,  under  the  direction 
of  the  court,  and  the  corporation  still  exists,  arid  may,  nevertheless, 
exercise  any  of  its  franchises,  so  long  as  it  does  not  interfere  with 
the  rightful  management  of  its  affairs  by  the  receiver,  as  his  duties 
are  defined  by  the  order  of  the  court  appointing  him.  Thus,  where 
a  railway  corporation  neglects  or  refuses  to  build  a  fence  alon^  its 
right  of  way,  after  notice  by  the  owner  of  the  adjoining  land,  the 
owner  may  build  the  fence  and  bring  action  to  recover  the  value 
thereof  against  the  corporation  owning  the  road^-Qr  at  his  optica 
against  the  receiver  in  possession  of  the  road.*^  T  A  receiver  of  the 
property  of  a  corporation  displaces  the  directors  or  other  body 
which  by  its  charter  are  authorized  to  manage  its  affairs,  and, 
under  the  direction  of  the  court  by  whom  he  is  appointed,  has  the 
sole  control  of  its  property  and  its  effects,  and,  when  authorized 
so  to  do,  the  executive  power  to  use  its  franchises ;  but  the  appoint- 
ment of  such  a  person  should  not  be  made  unless  in  a  case  of  neces- 
sity to  protect  the  stockholders  or  creditors  from  loss,  or  to  prevent 
an  abuse  of  the  corporate  franchises.^'/ 

The  corporation  may  sue  and  be  sued  and  exercise  many  of  its 
corporate  powers  after  the  appointment  of  a  receiver,  when  its  dis- 
solution is  not  decreed.®  The  effect  of  the  appointment  is  to  se- 
questrate its  property ;  "  but  the  corporation  still  retains  its  iden- 
tity."^ A  pending  suit  against  it  may  proceed  to  judgment."  It 
cannot  be  properly  said  that  there  is  a  "  devolution  of  liability " 
when  a  receiver  is  appointed  on  the  voluntary  dissolution  of  a  cor- 
poration. He  does  not  become  liable  for  the  debts.  His  duty  is  to 
distribute  the  assets  in  the  manner  prescribed  by  law.^  The  ap- 
pointment is  not  a  bar  to  suits  brought  against  the  corporation 
befpre  the  bill  in  the  receivership  proceeding  was  filed;  nor  do 
such  suits  abate  in  consequence  of  such  appointment.  The  re- 
ceiver can  appear  in  and  defend  the  suits  if  the  interest  which  he 
represents  renders  it  proper  and  necessary.*^ 

The  appointment  of  a  receiver  of  a  building  and  loan  association 
terminates  the  liability  of  stockholders  for  monthly  dues.    It  also 

21  Ohio  &  Miss.  R.  R.  Co.  v.  Russell,  ^  Hasselmann  v.  Japanese  Develop- 
115  111.  52.                                                   ment  Co.  27  N.  E.  R.  318,  2  Ind  Ct 

22  City  of  Rochester  v.  Bronson,  41       App.  180. 

How.  Pr.  78,  82.  26  Owen  v.  Kellogg,  56  Hun,  455. 

28  People  ex  rel.  v.   Third  Avenue  27  Pagc  v.  Knights  &  Ladies  of  Pfo- 

Savings  Bank,  50  How.  Pr.  22.  tection,   161   Mass.  384,  37  N.  E.  R. 

2*  Del  Valle  v.  Navarro,  21  Abb.  N.  369. 
C  136. 
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terminates  the  contract  with  the  mortgagor.^  The  appointment 
also  results  in  maturing*  the  debts  and  mortgages  due  the  associa- 
tion, and  they  may  be  collected  at  once.^ 

Where  a  statute  provided  for  the  appointment  of  a  receiver  for 
a  corporation  and  distribution  of  the  assets  to  the  creditors  it  was 
said :  "  The  receiver  of  an  insolvent  corporation  becomes,  as  soon 
as  he  qualifies,  invested,  by  force  of  the  statute,  with  full  power  to 
demand,  sue  for,  and  take  into  his  possession  all  of  the  property, 
of  every  description,  belonging  to  the  corporation,  and  to  convert 
the  same  into  money.  *  *  *  The  effect  of  these  two  provisions, 
as  it  seems  to  me,  is  to  fasten  the  debts  of  a  corporation  on  its 
property  the  moment  it  is  adjudged  to  be  insolvent,  and  a  receiver 
is  appointed  to  wind  up  its  affairs.  From  that  time  forth  its  prop- 
erty is,  by  law,  appropriated  exclusively  and  irrevocably  to  the 
payment  of  its  debts.  "^ 

The  passing  of  an  insurance  company  into  the  hands  of  a  receiver 
in  no  degree  diminishes  the  individual  liability  of  its  stockholders 
for  the  debts  of  the  company."  While  the  affairs  of  an  insolvent 
corporation  are  in  the  hands  of  a  receiver  a  creditor  cannot  main- 
tain an  action  in  his  own  behalf  against  a  stockholder  to  recover 
for  stock  held  by  the  latter,  but  never  paid  for.^  The  order  ap- 
pointing a  permanent  receiver  in  itself  places  the  assets  of  the  in- 
solvent corporation  in  the  hands  of  the  court.^ 

It  has  been  held  that  a  policy-holder  in  a  life  insurance  company 
could  maintain  an  action  against  the  company  to  compel  a  settle- 
ment of  the  dividends  which  should  be  apportioned  to  the  plaintiff 
as  her  share  of  the  profits,  and  to  compel  the  company  to  go  on 
transacting  its  business  as  required  by  its  charter,  notwithstanding 
that  in  a  suit  instituted  by  the  attorney-general  for  the  dissolution 
of  the  company  a  receiver  had  been  appointed.®*  Where  a  corpo- 
ration borrowed  money  and  directed  its  officers  to  pay  over  the 
same  to  another  creditor,  it  was  held  the  authority  of  the  officers 


/ 


28Buist  V.  Bryan  (S.  C),  21  S.  E.  R. 
537'  'See  this  case  for  general  effect 
of  appointment  of  receivers  on  build- 
ing and  loan  associations  and  rights  of 
members. 

^Straiiss  V.  Carolina  Interstate 
Building  &  Loan  Asso.  117  N.  C.  308, 
23  S.  E.  R.  450,  53  Am.  St.  R.  585,  30 
L.  R.  A.  693. 

*^  Receiver  of  Graham  Butter  Co.  v. 
Spielmann,  24  Atl.  R.  371. 


w  Arenz  v.  Weir,  89  111.  25. 

82  Merchants*  Nat.  Bank  v.  North- 
western Mfg.  &  Car  Co.  48  Minn.  364, 
51  N.  W.  R.  117;  Minnesota  Thresher 
Mfg.  Co.  V.  Langdon,  44  Minn,  y^^  46 
N.  W.  R.  310. 

*8  Clinkscales  v.  Pendleton  Mfg.  Co. 
9  S.  C  318. 

**  Bedell  v.  North  American  Life 
Ins.  Co.  7  Daly,  273. 
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to  pay  over  terminated  on  the  appointment  of  a  receiver  for  the 
corporation.^ 

Neither  a  creditor  nor  a  stockholder  of  a  corporation  can  sue  to 
enforce  any  right  of  the  corporation  without  showing  a  refusal  of 
the  receiver  to  do  so.^  The  appointment  of  a  receiver  of  an  in- 
surance company  binds  all  policy-holders  without  further  no- 
tice; and  a  loss  after  the  appointment  does  not  give  the  insured 
any  greater  rights  than  other  policy-holders.^  An  assignment  for 
the  benefit  of  creditors,  made  by  a  corporation  after  service  of 
process  on  it  in  a  suit  by  a  creditor  for  the  appointment  of  a  re- 
ceiver, does  not  deprive  the  court  of  jurisdiction  to  appoint  a 
receiver.^®  The  appointment  of  a  receiver  under  a  statute  provid- 
ing for  the  dissolution  of  corporations,  brings  the  property  into  the 
custody  of  the  law,  and  thereafter  the  court  has  the  power  to 
protect  it.^ 

Where  a  mutual  benefit  association,  with  branches  in  several 
states,  became  insolvent  and  went  into  the  hands  of  a  receiver,  it 
was  held  that  the  benefit  and  reserve  fund  should  be  proportionately 
distributed  among  the  certificate  holders  regardless  of  their  resi- 
dence, from  which  fund  certificate  holders  who  had  attached  prop- 
erty of  the  association  were  excluded  unless  they  released  such  at- 
tachment or  accounted  for  the  property  in  their  possession.  Who 
are  members  and  entitled  to  a  distributive  share  in  the  fund  should 
be  determined  by  the  constitution  and  by-laws  of  the  association.** 

Although,  upon  the  appointment  of  a  receiver,  the  corporation 
is  enjoined  from  the  exercise  of  its  corporate  franchises  and  de- 
prived of  its  property,  and  thereby  becomes,  for  the  practical  pur- 
poses of  its  creation,  non-existent,  it,  nevertheless,  cannot  be  held 
to  be  actually  dissolved  until  it  is  so  adjudged  and  determined  by 
judicial  sentence.  Its  stockholders  continue  their  existence  as 
stockholders,  and  its  contracts  may  be  enforced  against  it.**  The 
existence  of  the  corporation  is  not  destroyed,  or  suspended,  by  the 
action  of  a  court  of  equity  in  tcLking  possession  of  its  property  and 

M  First  Nat.  Bank  v.  Dovetail  Body  ^  In  re  Christian  Jensen  Ca  128  N. 

&  Gear  Co.  143  Ind.  534,  42  N.  E.  R.  Y.  550. 

934.  *^Garham   v.   Mutual  Aid  Society, 

3«  S wope  V.  Villard,  61  Fed.  R.  417 ;  161  Mass.  357,  37  N.  E.  R.  447. 
First  Nat  Bank  v.  Dovetail  Body  &  **  Slee  v.  Bloom,  19  Johns.  456;  Kin- 
Gear  Co.  143  Ind.  534,  42  N.  E.  R.  934.  caid  v.  Dwindle,  59  N.  Y.  552;  Pringle 

37  Reliance  Lumber  Co.  v.  Brown,  v.  Wool  worth,  90  N.  Y.  510;  Moseley 
30  N.  E,  R.  625,  4  Ind.  App.  857.  v.  Burrow,  53  Tex.  396. 

38  Belmont    Nail    Co.    v.    Columbia 
Iron  &  Steel  Co.  46  Fed.  R.  8. 
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franchises,  and  it  may  be  sued  upon  all  causes  of  action  upon  which 
it  may  be  or  become  liable  in  personam,  no  license  from  the  court 
being  a  condition  precedent  to  the  bringing  of  such  actions ;  but  a 
judgment  thus  obtained  cannot  be  satisfied  from  the  property  in 
the  hands  of  the  receiver,  except  through  the  administering  as- 
sistance of  the  court  appointing  him.  After  the  property  is  re- 
turned to  its  custody  the  judgment  can  be  enforced  against  it  in 
the  usual  way,  on  final  process.**  The  charter  of  the  Frankfort 
Bank  of  Maine  was  repealed  by  an  act  of  the  legislature,  and  re- 
ceivers appointed  to  distribute  its  funds.  It  was  in  this  case,  how- 
ever, held  that  the  bank  was  thereby  incapacitated  from  suing  or 
being  sued  in  a  court  of  law,  otherwise  than  to  promote  the 
objects  of  the   receivership.*^ 

Section  354.  Effect  of  the  Appointment  —  Extraterritorial  Force 
—  The  Latest  Cases — When  a  receiver  has  been  appointed  to 
take  charge  of  the  assets  of  an  insolvent  corporation  judgments 
thereafter  obtained  will  not  be  liens  on  its  real  estate.**  Where  a 
receiver  had  been  appointed  and  an  injunction  granted  restraining 
the  corporation  from  exercising  any  of  its  corporate  functions,  it 
was  held  that  although  a  violation  of  the  injunction  might  subject 
the  dficers  to  punishment  in  contempt  proceedings,  if  the  corporate 
existence  remained  unimpaired,  the  corporate  powers  continued  to  y 
exist.**  If  under  the  provisions  of  a  statute  the  appointment  of  a*^ 
receiver  for  an  insolvent  corporation  deprives  it  of  further  capacity 
to  act,  it  has  no  power  to  make  a  contract  after  the  appointment.** 
The  mere  appointment  of  a  receiver  without  a  decree  of  dissolu- 
tion does  not  deprive  a  creditor  of  the  right  to  sue  the  corporation 
directly  after  the  appointment ;  but  in  such  a  case  the  receiver  is  not 
a  necessary  party. *^  The  appointment  only  effects  a  change  in  the 
management  of  the  property;  the  title  is  not  changed.*®  In  the 
absence  of  a  decree  of  dissolution  the  corporate  existence  continues 
and  the  company  is  still  clothed  with  its  franchises.**     The  ap- 

^  Heath    v.    Missouri,    Kansas    &  **Id. 

Texas  Ry.  Co.  83  Mo.  617.  '*''  Weigcn  v.  Council  Bluffs  Ins.  Co. 

^Whitman  v.  Cox,  26  Me.  335.    See  104  Iowa,  410,  73  N.  W.  R.  862. 

also  Leathers  v.  Shipbuilders*  Bank,  40  **  State  v.  Port  Royal  &  A.  Ry.  Co. 

Mc.  386.  84  Fed.  R.  67. 

**  Fidelity  Ins.,  Trust  &  Safe  Deposit  «  Bartlett  v.  Cicero  Light,  H.  &  P. 

Co.  V.  Roanoke  Iron  Co.  81  Fed.  R.  Co.  177  111.  68,  52  N.  £.  R.  339,  42  L, 

439-  R.  A.  715. 

*Linn  v.  Dixon  Crucible  Co.  59  N. 
J.  L.  28,  35  Atl.  R.  2. 
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pointment  of  a  receiver  for  a  corporation  and  the  adjudication  of 
its  insolvency  in  one  state  has  no  effect  on  the  title  to  its  real 
property  in  another  state.*^  This  is  because  the  decree  appoint- 
ing a  receiver  has  no  extraterritorial  force."  The  appointment  of 
a  receiver  on  the  petition  of  general  creditors  sequestrates  the  prop- 
erty of  the  corporation  for  the  benefit  of  all  the  creditors,  and  no 
single  creditor  has  the  right  thereafter  to  secure  a  superior  lien  in 
his  favor  on  its  assets.^  The  appointment  deprives  the  corpora- 
tion of  the  right  to  sue  and  clothes  the  receiver  with  that  right.® 
Suits  against  a  corporation  pending  at  the  time  of  the  appoint- 
ment may  be  prosecuted  to  final  judgment,  unless  there  be  a  de- 
cree of  dissolution.^  The  effect  of  the  appointment  is  to  take  the 
property  out  of  the  control  of  its  officers  to  whom  it  has  been  in- 
trusted by  the  stockholders.*^  But  it  has  been  declared  that  the 
appointment  of  a  receiver  deprives  the  corporation  of  the  power 
to  prosecute  a  suit  then  pending,  and  confers  the  power  exclusively 
upon  the  receiver,  it  being  said  that  the  appointment  has  the  effect 


^  Kniger  v.  Bank  of  Commerce,  133 
N.  C.  16.  31  S.  E.  R.  270. 

*i  Lindville  v.  Hadden,  41  Atl.  R. 
1097;  Zacker  v.  Fidelity  Trust  &  Safety 
Vault  Co.  59  S.  W.  R.  493,  22  Ky.  L. 
R.  987. 

^^  Bamett  v.  East  Tennessee,  V.  & 
G.  Ry.  Co.  48  S.  W.  R.  817. 

^  Boston  &  Montana  Consolidated 
C.  &  S.  Co.  V.  Montana  Ore- Purchas- 
ing Co.  24  Mont.  142,  60  Pac.  R.  990; 
Kokoma  City  St.  Ry.  Co.  v.  Pittsburg, 
C,  C.  &  St.  L.  Ry.  Co.  2$  Ind.  App. 
335.  58  N.  E.  R.  211. 

^It  is  settled  that  unless  there  is 
something  in  the  statute  or  decretal 
order  tantamount  to  dissolution,  a 
pending  action  against  a  corporation 
may  regularly  proceed,  notwithstand- 
ing an  adjudication  of  insolvency  and 
the  appointment  of  a  receiver  to  wind 
up  its  affairs  and  distribute  its  assets 
among  creditors  and  stockholders ;  and 
this  is  true  although  the  action  is  in 
the  courts  of  a  state  other  than  that 
of  its  home  jurisdiction."  Gray  v. 
Taylor.  44  Atl.  R.  668.  Contrary  to 
this  decision  is  another  one  by  the 
same  court,  the  opinions  being  deliv- 


ered by  different  members  of  the  court. 
We  refer  to  the  case  of  Morton  v. 
Stone  Harbor  Improvement  Co.  44  Atl. 
R.  875,  in  which  it  was  said  that  the 
statute  expressly  provides  that  in- 
stantly the  corporation  is  declared  in- 
solvent and  a  receiver  appointed,  the 
title  to  all  its  assets  shall  be  vested  in 
the  receiver;  that  all  claims  against 
the  corporate  assets  should  be  filed  in 
a  receivership  proceeding  and  be  set- 
tled in  the  ordinary  course  of  the  ad- 
ministration of  the  affairs  of  the  com- 
pany ;  that  to  permit  a  creditor  to  pros- 
ecute a  suit  against  the  corporation 
while  by  the  terms  of  the  order  bind- 
ing the  receiver  and  an  injunction  it 
was  restrained  from  doing  any  busi- 
ness whereby  it  might  make  a  defense, 
and  that  the  prosecution  of  a  suit  at 
law  against  a  corporation  after  a  de> 
cree  of  its  insolvency  and  the  appoint- 
ment of  a  receiver  is  wholly  inconsist- 
ent with  the  methods  provided  by  the 
statute  for  the  administration  of  the 
assets  of  the  corporation,  and  ought 
to  be  restrained. 

»5  Clark  V.  National  Linseed  Oil  Cd 
105  Fed.  R.  787»  45  C.  C.  A.  53-  "* 
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of  suspending  the  right  of  the  corporation  to  further  prosecute  a 
suit."  *  In  New  York  it  is  held  that  the  appointment  of  a  receiver 
in  a  federal  court  of  another  state  does  not  affect  the  right  of  the 
corporaticwi  to  sue  in  its  own  name  in  that  state ;  but  it  was  noted 
that  there  was  no  decree  dissolving  the  corporation  and  vesting 
the  receiver  with  title  to  its  property  and  assets.  Under  these  con- 
ditions it  was  said  that  a  corporation  continued  in  existence  until 
fomially  adjudged  to  be  dissolved,  and  until  such  time  could  sue 
and  be  sued  in  its  own  name,  notwithstanding  the  appointment  of 
a  receiver."  The  weight  of  authority  sustains  the  proposition  that 
the  mere  appointment  of  a  receiver  does  not  take  from  the  corpora- 
tion the  power  to  sue  and  be  sued,  and  in  its  own  name."  It  is 
different,  however,  where  the  court  has,  through  a  receiver,  seized 
the  assets  and  taken  charge  of  the  affairs  of  the  corporation  for 
the  purpose  of  ending  its  existence  and  winding  up  its  affairs  and 
has  decreed  its  dissolution.  Under  such  conditions  all  the  powers 
of  the  corporation  are  at  an  end. 

L^It  has  been  declared  that  the  appointment  of  a  receiver  sus-        / 
pcnds  the  functions  and  authority  of  the  corporation  over  its  prop-    •/ 
erty  and  effects,  and  is  equivalent  to  an  injunction  to  restrain  its 
agents  and  officers  from  interfering  with  its  affairs.**     The  ap- 
pointment invests  in  the  receiver,  as  an  officer  of  the  court,  a 
qualified  title  to  all  the  proi)erty  of  the  corporation  within  the 
court's  jurisdiction,  with  the  right  of  possession  for  the  purpose 
of  administration,  and  for  the  benefit  of  those  ultimately  shown 
to  be  entitled  to  it.*^    After  the  appointment  the  court  exercises,  at 
its  discretion,  the  powers  of  the  board  of  directors,  as  well  as  such 
additional  authority  as  is  conferred  by  statute. •*    The  appointment 
o£  a  receiver  for  a  building  and  loan  association  gives  to  the  court 
the  power  to  collect,  marshal  and  distribute  its  assets.*^ 

The  effect  of  the  appointment  of  a  receiver  for  a  corporation  can 

\>^  intelligently  determined  only  by  considering  the  purpose  of  the 

s^ciit  and  the  appointment.    The  appointment  of  a  receiver  for  mere 

Xetxiporary  purposes,  such  as  to  correct  the  mismanagement  of  its 

^ftaiTs,  is  quite  different  from  that  resulting  from  the  seizure  of 


WKokoraa  City  St.  Ry.  Co.  v.  Pitts-  ^^  Treat  v.  Pacific  Mutual  Life  Ins. 

^Tg,  C,  C.  &  St.  L.  Ry.  Co.  25  Ind.  Co.  199  Pa.  St.  326,  49  Atl.  R.  84. 

App.  335.  S8>J.  E.  R.  211.  «>I^wis  V.  American  Naval  Stores 

"  Sigua  Iron  Co.  v.  Brown,  68  N.  Y.  Co.  119  Fed.  R.  391. 

^'  "^V»  J3  Wise.  R.  50,  affirmed,  69  N.  ^  Rand,    McNally    Co.    v.    Mutual 

^^  ^  295,  #  ^PP*  ^*^-  436.  Fire  Ins.  Co.  58  111.  App.  528. 


^Z^^    ^^vAxt^xx^,  63  Kans.  415,  «Hedley  v.   Geissler,  90  III.   App. 

^^^     ^R64&  S6s. 
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the  assets  of  the  corporation  and  the  appointment  of  a  receiver 
for  the  purpose  of  decreeing  its  dissolution  and  winding  up  its  busi- 
ness. In  the  former  case  the  power  of  the  corporation  to  sue  and 
the  right  of  one  to  subject  it  to  suit  are  not  affected ;  but  in  the 
latter  case,  particularly  after  the  decree  of  dissolution,  if  not  be- 
fore, the  very  existence  of  the  corporation  is  at  an  end,  and  conse- 
quently it  can  neither  sue  nor  be  sued,  or  in  any  way  perform  any 
of  its  corporate  functions. 

The  effect  of  the  appointment  of  a  receiver  of  a  building  and 
loan  association  is  to  transform  all  the  stockholders  into  creditors, 
and  the  holders  of  paid-up  stock,  and  those  who  gave  notice  of 
withdrawal  before  the  appointment,  should  have  no  preference 
over  holders  of  installment  stock.^  The  appointment  of  a  receiver 
of  an  insolvent  corporation  operates  as  a  suspension  of  its  corpo- 
rate functions  and  of  all  authority  over  its  property  and  effects.** 
But  the  institution  of  a  receiversliip  proceeding  does  not  disturb 
the  corporate  capacity  or  the  powers  of  its  officers  nor  impair  nor 
affect  the  rights  of  its  creditors  to  sue  the  corporaticm.** 

Section  355.  Of  Injunction  as  Concurrent  Relief —  Upon  the  ap- 
pointment of  a  receiver  of  the  property  of  a  corporation  for  the 
purpose  of  closing  up  its  affairs,  it  is  proper  to  restrain  its  directors 
and  officers  from  collecting  debts  and  demands  due  to  the  corpora- 
tion, and  from  paying  out,  assigning  or  delivering  any  of  its  prop- 
erty, money  or  effects  to  any  other  person,  or  from  incumbering 
the  property.^ 

Upon  a  creditor's  bill  against  an  insolvent  corporation,  an  injunc- 
tion depriving  the  officers  of  the  corporation  of  the  control  of  the 
whole  property  should  not  be  granted  ex  parte  on  the  certificate  of 
the  vice-chancellor,  or  master,  out  of  court ;  but,  upon  the  appoint- 
ment of  a  receiver  for  closing  up  the  corporate  affairs,  an  injunc- 
tion should  issue  restraining  the  officers  of  the  corporation  from 
interfering  with  the  corporate  property  in  any  manner.*^  Where  a 
statute  regfulating  the  winding  up  of  banking  corporations  by  re- 
ceivers provides  that  no  action  shall  be  maintained  against  a  bank 
after  the  appointment  of  a  receiver,  but  that  all  creditors  shall  have 
their  remedy  under  the  statute,  the  courts  will  not  entertain  an 
action  brought  against  the  bank  by  one  of  its  creditors,  such  an 

•8  Alexander  v.  Southern  Home  B.  •Paddack  v.  Stalcy,  13  Cola  App. 

&  L.  Asso.  no  Fed.  R.  267.  363,  58  Pac  R.  363. 

•*  Brynjolfson  v.  Osthus,  96  N.  W.  ••  Morgan  v.  New  York  ft  Albany 

R.  261.  R.  R.  Co.  10  Paige,  29a 

«Id. 
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tnactment  being  regarded  as  constitutional  and  within  the  power 
of  the  legislative  branch  of  the  government.*® 

Section  356.  Injunction  May  be  Granted  Without  Receiver. — 

WTiere  the  court  decides  to  restrain  the  operations  of  the  company 
by  an  injunction,  it  will  not  necessarily  and  in  every  case  appoint  a 
receiver,  since  the  two  forms  of  relief  are  distinct.  The  circum- 
stances may  demand  a  suspension  of  the  corporate  business  while 
the  officers  may  be  free  from  any  misconduct.  As  they  were  in- 
trusted by  the  stockholders  with  the  control  of  the  property  and 
affairs  of  the  corporation,  the  court  will  consider  them  the  most 
appropriate  persons  to  wind  up  its  affairs  and  will  sometimes  leave 
them  in  charge,*  but  will  require  them  to  act  under  its  direction 
and  control.''®  It  should  be  made  to  appear,  however,  that  this 
course  is  more  to  the  interest  of  the  creditors  and  stockholders  than 
the  appointment  of  a  receiver  would  be.*" 

Section  357.  Power   to   Appoint   in   Foreclosure   Cases. —  The 

power  of  a  court  of  chancery  to  appoint  a  receiver,  pendente  lite,  in 
foreclosure  cases,  is  a  part  of  its  incidental  jurisdiction,  not  depend- 
ing upon  any  statute,  which  it  exercises  whenever,  by  reason  of  the 
insufficiency  of  the  security,  or  other  reason,  equity  requires  that 
the  rents  and  profits  of  the  mortgaged  property,  pending  the  litiga- 
tion, should  be  impounded  and  retained,  to  be  applied  upon  the 
debt  to  be  ascertained  by  the  final  judgment.  This  authority  is  not 
affected  byjthe  character  of  the  mortgagor,  whether  an  individual 
or  a  corporation.  It  rests  upon  grounds  quite  independent  of  the 
character  of  the  parties  to  the  instrument  or  the  nature  of  the  mort- 
gaged prqjerty." 

Section  358.  The  Appointment  as  Incident  to  a  Creditor's  Bill  — 
Sequestration. —  A  creditor  who  files  a  bill  for  the  sequestration 
of  the  corporate  property  and  the  appointment  of  a  receiver  is 
generally  required  to  show  that  he  has  exhausted  his  remedy  at 
law,  by  proving  that  he  has  obtained  a  judgment  against  the  com- 
pany and  that  an  execution  issued  thereon  has  been  returned  un- 
satisfied in  whole  or  in  part.''* 

®  Leathers  v.  Shipbuilders'  Bank,  40  ^  United  States  Trust  Co.  v.  New 

Mc.  386.  York,  West  Shore,  etc.,  R.  R.  Co.  loi 

•Oakley  v.  Paterson  Bank,  2  N.  J.  N.  Y.  478,  483  (1886). 

Eq.  173 ;  Nichols  v.  Perry  Patent  Arm  ^  Hinckley  v.   Pfister,  83  Wis.  64, 

Co.  II  N.  J.  Eq.  126.  S3  N.  W.  R.  21 ;  Towle  v.  American 

^Rawnsley  v.  Trenton  Mutual  Life  Building,  Loan  &  Investment  Society, 

4  Fire  Ins.  Co.  9  N.  J.  Eq.  347.  60  Fed.  R.  131. 

^  Nichols  V.  Perry  Patent  Arm  Co. 
II  N.  J.  Eq.  126. 
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The  prevailing  rule  is  that  a  creditor  is  not  entitled  to  have  a 
receiver  appointed  for  a  corporation  until  he  has  secured  a  judg- 
ment and  exhausted  his  remedy  at  law  by  having  an  execution  is- 
sued and  returned  unsatisfied.^*  Courts  have,  however,  frequently 
departed  from  the  rule  under  special  conditions,  as  where  to  deny 
the  application  would  lead  to  a  waste  and  loss  of  the  property  which 
otherwise  would  be  made  available  for  the  payment  of  the  debts 
of  the  corporation.'^^  It  has  been  held  that  where  a  statute  au- 
thorizes the  appointment  of  a  receiver  because  of  the  insolvency 
of  the  corporation,  a  creditor  may  petition  for  a  receiver  without 
first  reducing  his  claim  to  judgment.^® 

It  is  about  time  courts  were  breaking  away  from  the  very  un- 
reasonable rule  requiring,  as  a  condition  precedent  to  the  right  of  a 
judgment  creditor  to  ask  for  the  appointment  of  a  receiver  in  assist- 
ance of  his  judgment,  that  he  first  have  execution  issued  and  re- 
turned unsatisfied.  Where  it  can  be  shown  that  the  defendant  has 
no  property  subject  to  levy  of  an  execution,  and  that  to  issue  the 
writ  would  be  wholly  without  avail,  it  cannot  be  perceived  why 
such  a  rigid  and  unreasonable  rule  should  ever  have  been  adopted, 
or  continued  in  force.  The  rule  violates  the  maxim,  the  law  does 
not  require  the  doing  of  an  unnecessary  thing.  It  is  noted  with 
pleasure  that  one  court  has  declared  against  the  rule,  where  it  was 
alleged  and  shown  that  to  have  issued  the  writ  would  have  accom- 
plished nothing  for  the  judgment  creditor." 

Section  359.  Of  Religious  Corporations — From  the  fact  that 
there  are  but  few  cases  in  the  reports  involving  a  receivership  of 
a  religious  corporation,  it  may  be  assumed  that  the  courts  are  not 
often  called  upon  to  appoint  a  receiver  in  such  a  case.  It  is,  how- 
ever, settled  law  that  the  chancellor  has  jurisdiction  over  religious 
corporations,  so  far  as  their  property  and  temporalities  are  con- 
cerned, upon  the  principle  of  trusteeship. ''^ 


''^New  Birmingham  Iron  &  Land 
Co.  V.  Blevins,  34  S.  W.  R.  828 ;  Mar- 
ble City  Land  &  Furnace  Co.  v.  Gol- 
den, no  Ala.  376,  17  So.  R.  935;  Tem- 
ple V.  Glasgow,  80  Fed.  R.  441,  25 
C.  C.  A.  540 ;  Leary  v.  Columbia  River 
&  Puget  Sound  Nav.  Co.  82  Fed.  R. 
775  5  Smith  v.  Sioux  City  Nursery  & 
Seed  Co.  109  Iowa,  51,  79  N.  W.  R. 
457;  International  Trust  Co.  v.  United 
States  Coal  Co.  27  Colo.  246,  60  Pac 
R.  621,  83  Am.  St.  R.  59. 


■"^  Falmouth  Nat  Bank  v.  Cape  Cod 
Ship-Canal  Co.  106  Mass.  550,  44  N.  E. 
R.  617;  Kentucky  Racing  &  Breeding 
Asso.  V.  Galbraith,  77  S.  W.  R.  371. 

w  San  Antonio  &  Gulf  Shore  R.  R. 
Co.  V.  Davis,  30  S.  W.  R.  693. 

^  Harmon  v.  Wagcncr,  33  S.  C  487, 
12  S.  E.  R.  98. 

™Bowdcn  V.  McLeod,  i  Edw.  Ch. 
588. 
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If  trustees  of  a  religious  corporation,  having  the  control  of  its 
temporalities,  misapply  the  funds  or  abuse  the  trust  reposed  in 
them  by  the  corporators,  or  those  for  whose  benefit  they  hold  the 
property,  the  supreme  court  in  New  York  has,  at  common  law, 
power  to  compel  them  to  account  for  such  misapplication,  notwith- 
standing the  provision  in  the  Revised  Statutes  excepting  religious 
incorporations  from  the  visitorial  power  which  is  expressly  given  in 
relation  to  ordinary  corporations.'®  Except  in  connection  with  the 
property  and  temporalities  of  a  religious  society,  whether  incorpo- 
rated or  not,  and  upon  the  principle  of  trusteeship,  the  court  has  no 
jurisdiction  and  cannot  interfere.  It  has  nothing  immediately  to 
do  with  their  spiritual  concerns,  church  government,  discipline, 
faith,  doctrines  or  modes  of  worship.  These  are  matters  which  are 
to  be  left  to  the  regulation  of  their  own  peculiar  tribunals  and  the 
ecclesiastical  judicatories  of  each  church.  Nor  will  the  court  inter- 
fere to  restrain  the  free  exercise  of  religion  in  any  man  according 
to  the  dictates  of  his  own  conscience.  It  disclaims  all  such  power 
and  authority.  And  yet,  it  must  be  admitted  that  there  are  cases 
in  which  the  court  has  power  to  inquire  into  tenets  openly  and 
publicly  expressed,  in  reference  to  the  place  in  which  they  are 
promulgated.^ 

In  the  case  of  Bowden  v.  McLeod®*  the  church  was  divided  into 
two  parties ;  each  one  was  trying  to  get  possession  and  an  attempt 
was  made  to  install  a  particular  minister,  who  was  obnoxious  to 
the  complainants.  The  cause  was  left  open  to  give  time  for  a 
decision  of  the  higher  judicatories  of  the  church  upon  a  turning 
point.  In  the  meantime  the  court  interfered,  by  ordering  each 
party  to  use  the  church  alternately,  the  vice-chancellor  saying: 
"And,  if  necessary,  a  receiver  of  the  income  and  pew-rents  can  be 
appointed,  to  be  held  subject  to  the  further  order  of  the  court." 
This  cause  was  settled  by  the  parties,  while  it  was  in  the  court  of 
errors,  after  the  injunction  had  been  dissolved  by  the  chancellor 
on  technical  grounds.  And  again,  in  Willis  v.  Corlies,^  where  a 
motion  was  made  for  a  receiver  of  real  estate  before  answer,  and 
the  subject-matter  of  the  controversy  was  the  real  estate  belonging 
to  the  Society  of  Friends  in  the  city  of  New  York,  the  application 
was  refused,  because  there  was  evidence  neither  of  fraud  nor  dan- 
ger to  the  property. 


"^  Baptist    Church    in    Hartford  .  v.  ^  Bbwdcn  v.  McLeod,  i  Edw.    Ch. 

Withcrell,  3    Paige,   296;   Bowden   v.      588. 
McLeod,  I  Edw.  Ch.  588.  w  i  Edw.  Ch.  588. 

82  2  Edw.  Ch.  281. 
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Section  360.  Laches  and  Acquiescence  as  a  Ground  for  Re- 
fusal.—  In  granting  or  withholding  this  relief  the  courts  arc  in- 
fluenced by  the  same  equitable  considerations  which  govern  their 
decision  in  cases  under  the  common-law  jurisdiction.  Laches,  ac- 
quiescence and  consent  are  such  counter  equities  that  when  they 
appear  the  courts  have  frequently  declined  to  interpose.®'  An 
ilhistration  of  their  refusal  to  interfere  under  such  circumstances,  is 
to  be  found  in  the  case  of  Gray  v.  Chaplin,®*  and  another  in  the 
case  of  Hager  v.  Stevens.®®  In  the  former  case  the  authorities  of  a 
company  made  an  agreement  in  the  matter  of  a  lease  of  tolls,  which 
it  was  beyond  the  power  of  the  company  to  make.  For  forty-seven 
years  the  lessee  and  his  successors  remained  in  possession  and 
receipt  of  the  tolls  under  the  agreement,  and  during  all  that  period 
no  objection  thereto  had  been  raised  by  the  stockholders.  In  an 
action  by  a  stockholder  to  set  aside  the  agreement  upon  the  ground 
that  it  was  ultra  vires,  the  court  declined  to  appoint  preliminarily  a 
receiver  of  the  rents  and  tolls.®*  In  these,  as  well  as  in  other  cases, 
the  complainant  must  come  into  court  with  clean  hands.  He  cannot 
have  a  receiver  upon  the  ground  that  the  corporate  officers  have 
been  guilty  of  fraud,  or  misconduct,  or  breach  of  trust,  if  he  have 
himself  participated  in  such  wrongful  acts.®'^  In  the 'latter  case  it 
was  alleged,  in  the  bill  filed  by  a  stockholder,  that  certain  real  es- 
tate situated  in  another  state  had  been  purchased  with  the  m(Mie\-s 
of  the  corporation  and  the  title  taken  in  the  pame  of  another  person, 
but  because  the  complainant  had  stood  by  without  assailing  the 
transaction  for  a  number  of  years,  during  which  period  the  title  re- 
mained unchanged,  the  court  refused  to  grant  a  receiver,  especi- 
ally as  the  title  was  in  no  greater  danger  at  the  time  of  the  aK>li- 
cation,  than  it  had  been  previously,  and  it  not  appearing  that  the 
tmstee  of  the  property  was  insolvent.®® 

Section  361.  Of  Security  in  Lieu  of  a  Receiver —  In  an  action  by 
a  creditor  seeking  to  enforce  his  judgment  against  a  corporation 
transacting  an  extensive  business,  where  large  interests  were  in- 
volved, the  court  allowed  the  defendant  a  reasonable  time  within 
which  to  give  security  in  order  to  avoid  the  interference  of  a  re- 
ceiver. The  security  exacted  was  a  bond  with  sureties  sufficient  to 
secure  the  plaintiff  in  any  recovery  which  he  might  succeed  in 

83  Kean  v.  Colt.  5  N.  J.  Eq.  365.  ®^  Hyde  Park  Gas  Co.  v.  Kerbcr,  5 

^2  Russ.  126.  Bradw.  132. 

85  6  N.  J.  Eq.  374.  88  Gray  v.  Chaplin,  2  Russ.  1261 
88  Hager  v.  Stevens,  6  N.  J.  Eq.  374. 
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obtaining  in  the  action.^  This  is  a  practice  to  be  commended  and 
encouraged,  as  it  protects  all  interests  and  avoids  recourse  to  the 
hardships  of  a  receivership. 

Section  362.  Jurisdiction  Over  the  Assets  and  Officers  of  a  For- 
eign Corporation. —  The  authority  of  a  state  court  over  the  assets 
situated  within  its  jurisdiction  and  the  resident  directors  of  a  for- 
eign corporation,  is  exemplified  and  explained  in  the  case  of  Red- 
mond V.  Hoge.**  We  quote  from  the  opinion  of  Davis,  P.  J. : 
"  The  officers  who  have  complete  control  of  a  foreign  corporation, 
now  in  process  of  voluntary  dissolution,  being  all  residents  of  this 
city  and  having  in  their  possession  here,  certain  funds  of  the  corpo- 
raticHi,  which  their  own  insolvency  has  put  in  jeopardy,  and  neither 
they  nor  the  funds  being  amenable  to  the  jurisdiction  of  the  state 
under  whose  laws  the  corporation  was  created  and  exists,  refuse  to 
make  application  of  such  funds  to  the  creditors  and  stockholders  in 
conformity  to  the  proceedings  for  dissolution,  or  to  put  the  same 
in  a  place  of  safety.  They  possess,  being  all  the  executive  and  a 
majority  of  the  administrative  officers  of  the  corporation,  such 
power  of  control,  that  no  suit  can  be  commenced  by  the  corpora- 
tion itself,  to  protect  the  fund.  Is  a  court  of  equity  of  a  state  pow- 
erless, at  the  suit  of  a  minority  of  the  officers,  who  are  stockholders 
and  personally  interested  in  the  application  and  distribution  of  the 
fund,  to  appoint  a  receivership  of  the  particular  fund,  and  apply  it, 
first  to  the  creditors  of  the  corporation,  and,  secondly,  to  the  stock- 
holders, in  accordance  with  the  proceedings  for  dissolution  in  the 
home  state  of  the  corporation  ?  We  have  clearly  jurisdiction  of  the 
persons  of  the  officers  in  the  state.  We  have  jurisdiction  of  the 
property  because  it  is  within  our  territory.  The  plaintiffs  are  also 
citizens  of  our  state,  and  show  themselves  to  be  remediless  both  in 
Connecticut  and  in  the  federal  courts.  We  are  not  prepared  to 
say,  until  some  higher  tribunal  shall  admonish  us  to  the  contrary, 
that  this  court  has  not,  under  such  circumstances,  power  to  inter- 
vene, so  far  as  relates  to  the  property  actually  within  the  state. 
The  court  is  not  powerless,  in  such  a  case,  to  enforce  any  judgment 
it  may  render,  so  long  as  it  is  limited  to  the  particular  fund  which 
it  finds  here  and  takes  from  the  hands  of  persons  over  whom  its 
jurisdiction  is  complete  and  puts  it  into  the  safe-keeping  of  its  own 
officers;  and  we  are  aware  of  no  authority  which  denies  to  us  juris- 
diction in  a  case  containing  all  the  elements  of  that  before  us.     It 

*  Barclay  v.  Quicksilver  Mining  Co.  ^3  Hun,  171,  176. 

9  Abb.  Pr.  (N.  S.)  283. 
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is  idle  to  answer  that  the  courts  of  Connecticut  have  jurisdiction 
over  the  corporation ;  for  such  jurisdiction,  so  far  as  it  affects  the 
questions  and  remedies  here,  is  futile.  Its  impotency  was  illus- 
trated in  the  proceeding  commenced  in  the  superior  court  of  that 
state,  in  which  Eaton  was  appointed  receiver,  and  in  which  he  was 
forced,  in  substance,  to  report  that  all  the  assets  of  the  corporation 
were  detained  in  the  City  of  New  York,  and  that  '  he  never  has 
had,  nor  been  permitted  to  have,  possession  of  any  of  the  assets 
of  the  said  corporation.'  A  receiver,  if  appointed  there,  must  re- 
sort to  our  courts  to  reach  the  appellants  and  the  funds  in  their 
hands,  by  an  action  similar  to  the  present,  and  becomes,  sub- 
stantially, the  receiver  of  this  court,  in  order  to  acquire  possession 
of  the  fund.  But  while  no  such  officer  exists  in  Connecticut,  there 
seems  to  us  no  sound  reason  why  the  jurisdiction  of  this  court  may 
not  be  invoked  to  preserve  a  fund  now  in  the  hands  of  persons  in 
our  jurisdiction,  and  in  danger  of  being  lost  by  their  insolvency 
or  improper  use."  This  action  was  commenced  by  a  stockholder 
for  an  accounting  and  distribution.  But  where  a  foreign  corpora- 
tion has  been  dissolved  in  its  own  state,  its  existence  being  con- 
tinued for  certain  purposes  only,  and  certain  of  its  property  is  un- 
der the  control  of  its  officers,  who  are  residents  of  New  York  state, 
the  supreme  court  of  that  state  will  refuse  to  appoint  a  receiver 
of  such  property  upon  grounds  which  would  be  insufficient  in  the 
courts  of  the  state  wherein  the  corporation  was  located.** 

A  court  of  one' state  will  appoint  a  receiver  to  take  charge  of 
and  sell  property  within  its  jurisdiction  belonging  to  a  foreign 
corporation  for  the  purpose  of  paying  the  debts  of  local  creditors, 
the  balance  to  be  turned  over  to  the  receiver  appointed  in  the 
domiciliary  state.  But  to  authorize  the  appointment  of  a  receiver 
of  a  foreign  corporation  it  must  clearly  appear  that  if  appointed 
the  receiver  will  be  able  to  exercise  the  powers  proposed  to  be 
given  him.  There  must  be  assets  of  the  defendant  within  the  juris- 
diction of  the  court  over  which  the  receiver  can  exercise  possession 
and  control.  The  mere  existence  of  debts  due  the  foreign  corpora- 
tion is  not  sufficient,  particularly  where  the  evidence  of  such  debts 
exist  only  with  the  receiver  appointed  in  the  home  state  of  the 
company.^  There  is  a  manifest  distinction  between  a  receiver  of 
a  corporation  and  the  receiver  of  a  corporation's  property.  The 
appointment  of  a  receiver  in  connection  with  a  foreign  corporation 

w  Hamilton  v.  Accessory  Transit  Co.         ^  Stockley  v.  Thomas,  43  AtL  R. 
26  Barb.  46.    Sec  also  Murray  y.  Van-      766. 
derbilt,  39  Barb.  140. 
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is  the  appointment  over  the  property  of  the  corporation  within  the 
jurisdiction  of  the  court,  which  is  always  permissible  when  the 
facts  warrant  the  appointment.*®  Under  the  Code  of  Civil  Proce- 
dure of  New  York  which  provides  that  an  action  against  a  foreign 
corporation  may  be  maintained  by  non-residents  where  the  cause 
of  action  arose  within  the  state,  it  has  been  held  that  the  courts 
of  that  state  may  entertain  an  action  brought  by  a  non-resident 
against  a  foreign  corporation  for  the  appointment  of  a  receiver  of 
its  property  in  the  state.^  A  receiver  may  be  appointed  for  a  cor- 
poration in  the  state  of  its  organization,  although  all  its  property, 
both  real  and  personal,  is  situated  in  another  state.  A  receiver  of  a 
corporation,  as  distinguished  from  a  receiver  of  corporate  property, 
cannot  be  appointed  elsewhere  than  in  the  domiciliary  state  of  the 
corporation."*  But  the  appointment  of  a  receiver  in  connection 
with  a  foreign  corporation  cannot  be  for  the  purpose  of  winding  up 
its  affairs  and  the  sequestration  of  its  property  for  distribution, 
but  only  for  the  purpose  of  taking  charge  of  and  preserving  the 
property  of  the  corporation  for  the  protection  of  the  interests  of 
those  who  may  ultimately  be  entitled  to  it.^  When  a  court, 
through  a  receiver,  takes  possession  of  the  "property  of  a  foreign 
corporation,  rights  of  resident  creditors  will  be  protected  first,  and 
the  surplus  will  be  remitted  to  the  receiver  of  the  company  ap- 
pointed in  the  home  state  of  the  corporation.*^^  That  a  foreign 
corporation  has  already  been  placed  in  the  hands  of  a  receiver  in 
the  state  of  its  dc«nicile  is  no  objection  to  the  appointment  of  a  re- 
ceiver in  another  state  where  there  is  corporate  property.®*  There 
is  no  occasion  or  authority  for  the  appointment  of  a  receiver  of  a 
foreign  corporation  when  it  has  no  property  within  the  jurisdiction 
of  the  court.*  The  courts  will  take  charge  of  and  control  the 
assets  of  a  foreign  corporation  through  receivers  of  their  own  ap- 
pointment, and  this  although  a  decree  of  dissolution  has  been  en- 


^  Popper  V.  Supreme  Council  of 
Order  of  Chosen  Friends,  70  N.  Y.  S. 
637,  61  App.  Div.  405. 

w  Walter  v.  McAllister  Co.  48  N.  Y. 
S.  26,  21  Misc.  R.  747,  27  Civ.  Proc.  R. 

33. 

*^Boyne  v.  Brewery  Pottery  Co.  82 
Fed.  R.  391. 

« Dreyfus  v.  Seale,  41  N.  Y.  S.  875, 
18  Misc.  R.  551 ;  Hutchison  v.  Ameri- 
can Palace  Car  Co.  104  Fed.  R.  182; 
Day  V.  United  States  Car  Spring  Co. 


2  Duer,  608;  Dreyfus  v.  Seale,  supra, 
reversed,  55  N.  Y.  S.  iii. 
^  Sands  v.  Greeley  &  Co.  80  Fed.  R. 

195. 

®*  Security  Savings  &  Loan  Asso. 
V.  Moore,  151  Ind.  174,  50  N.  E.  R. 
869;  Schmidt  v.  Mitchell,  33  S.  W. 
R.  408. 

®*>  Hutchison  v.  American  Palace 
Car  Co.  104  Fed.  R.  182;  Stockley  v. 
Thomas,  43  Atl  R.  766. 


520 


RECEIVERS.  OF   CORPORATIONS. 


[chap.  XV. 


tered  against  the  corporation  in  the  state  where  it  was  organized.* 
A  court  has  no  jurisdiction  to  appoint  a  receiver  of  a  foreign 
corporation  except  as  to  the  policy  of  the  corporation  within  its 
jurisdiction.^  The  proper  tribunal  to  appoint  a  general  receiver 
of  a  corporation  is  in  the  state  under  the  laws  of  which  it  was  or- 
ganized ;  but  there  may  be  an  appointment  of  a  receiver  in  a  suit 
against  a  foreign  corporation  for  the  purpose  of  preserving  the 
property  within  the  jurisdiction  of  the  court  until  the  end  of  the 
litigation.®    A  court  has  power  to  appoint  a  receiver  for  the  prop- 


1  Hammond  v.  National  Life  Asso. 

69  N.  Y.  S.  585. 

2  Greene  v.  Williams,  22  R.  I.  547, 
48  Atl.  R.  787. 

*  Hallenburg  v.  Greene,  73  N.  Y.  S. 
403,  66  App.  Div.  590.  Upon  the  sub- 
ject of  this  section  the  case  of  People 
V.  Granite  Provident  Asso.  161  N.  Y. 
492,  55  N.  E.  R.  1053,  is  interesting, 
in  which  this  was  said;  "The  gen- 
eral assets  of  a  corporatiojn  are  to  be 
administered  and  distributed  at  the 
home  of  the  corporation;  but  in  order 
to  accomplish  that  result  ancillary 
trustees  or  assignees  must  frequently 
be  appointed  in  other  jurisdictions, 
subject  to  the  control  and  direction 
of  the  local  courts.  All  creditors  of 
a  corporation  wherever  residing  are 
entitled,  in  case  of  insolvency,  to  have 
the  general  assets  distributed  among 
them  upon  principles  of  perfect  equal- 
ity. The  courts  of  a  state  have  no 
right  to  favor  domestic  creditors  in 
the  distribution,  but  it  must  be  made 
upon  the  principle  that  equality  is 
equity.  Blake  v.  McClung,  172  U.  S. 
239,  19  Sup.  Ct.  R.  165,  43  L.  Ed.  432. 
In  the  case  at  bar  the  foreign  assignee 
was  a  party  to  the  action  upon  his 
own  application.  He  asks  for  the 
transfer  to  him  in  another  state  of 
the  fund  now  under  the  control  and 
in  the  custody  of  the  courts  of  this 
state  through  a  receiver.  We  think 
that  the  lower  court  in  directing  the 
transfer  of  the  fund  to  another  juris* 
diction  had  the  power  to  impose  such 
conditions  as  are  just  and  reasonable, 


with  a  view  to  the  protection  of  do- 
mestic creditors,  and  that  was  the 
only  purpose  for  which  the  bond  or 
undertaking  was  required."  The  bond 
was  one  required  by  the  court  of  the 
foreign  assignee  that  the  creditor  in 
New  York  should  receive  the  same 
dividend  as  other  creditors.  The  fore- 
going was  said  pertaining  to  proceeds 
of  the  sale  *  of  assets  of  -the  foreign 
'corporation  in  the  hands  of  the  re- 
'  ceiver.  Another  fund  was  in  contro- 
versy, that  of  $100,000  deposited  as 
required  by  the  banking  laws  of  New 
York  in  order  to  acquire  the  right  to 
transact  its  business  in  that  state.  As 
to  this  special  deposit  the  court  said: 
"The  fund  in  the  hands  of  the  do- 
mestic receiver,  arising  from  the  con- 
version of  a  special  deposit  in  the 
banking  department,  stands  upon  a 
different  ground.  The  defendant,  in 
order  to  acquire  the  right  to  transact 
its  business  in  this  state,  was  obliged 
to  make  this  deposit,  since  the  statute 
so  provided.  If  this  was  a  deposit 
as  security  merely  for  domestic  credit- 
ors, we  would  be  inclined  to  agree 
with  the  learned  counsel  for  the  de- 
fendant, who  insists  that  this  fund 
should  be  devoted  to  the  benefit  of 
all  creditors  equally,  wherever  resid- 
ing. But  it  is  something  more  than 
a  mere  deposit  as  security.  It  is  in 
the  nature  of  a  fund  held  in  trust  for 
the  benefit  of  domestic  creditors  and 
shareholders  of  the  defendant."  Held, 
that  such  special  deposit  fund  was 
held  by  the  superintendent  as  a  trustee 
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erty  of  a  foreign  corporation  which  is  within  its  jurisdiction.*  A 
court  of  one  state  will  not  inquire  into  the  internal  affairs  of  a  cor- 
poration organized  under  the  laws  of  another  state.* 

Section  363.  The  Force  and  EfiFect  of  the  Order —  The  order  of 
appointment  need  not  contain  a  specific  direction  to  the  officers 
of  the  corporation  to  deliver  over  its  assets  to  the  receiver.  The 
duty  to  do  this  follows  from  the  order,  and  if  the  officers  should 
fail  to  perform  this  duty,  and  should  sell  the  assets,  they  would  be 
amenable  to  punishment  for  contempt  of  court.®  The  order  of 
appointment  operates  as  a  notice  to  the  company's  manager  that  he 
is  superseded.^  A  corporation,  put  out  of  possession  by  a  receiver 
under  an  order  of  the  court,  will  be  protected  by  the  court  against 
the  consequences  of  such  loss  of  possession,  under  the  liberty  to 
apply.* 

Where  the  statutes  of  a  state  provide  for  appointing  receivers  in 
proceedings  against  corporations  whose  charters  have  expired,  the 
courts  being  vested  with  full  jurisdiction  for  that  purpose,  and 
being  empowered  by  statute  to  make  all  orders  necessary  for  the 
enforcement  of  the  trust,  and  the  statute  requiring  the  receiver  to 
divide  the  fund  collected  among  the  creditors  pro  rata,  the  remedy 
thus  provided  is  regarded,  in  effect,  as  a  method  of  sequestration 
for  the  benefit  of  all  the  creditors  of  the  corporation.  In  such  a 
case,  attaching  creditors  of  the  corporation  cannot  acquire  liens. 


y 


for  domestic  creditors  and  share- 
holders. Parker,  C.  J.,  dissented  from 
so  much  of  the  opinion  as  required  the 
giving  of  a  bond  by  the  New  Hamp- 
shire assignee  on  receipt  of  moneys 
received  from  the  sale  of  assets  from 
the  New  Hampshire  corporation,  on 
the  ground  that  the  New  Hampshire 
court,  where  the  assignee  was  orig- 
inally appointed,  had  directed  and  au- 
thorized such  assignee  to  transmit 
securities  owned  by  the  corporation 
to  the  receiver  appointed  in^New  York 
for  the  purpose  of  collection,  and 
without  bond  from  the  New  York 
receiver,  declaring  that  "comity  re- 
quires that  full  faith  and  confidence 
should  be  given  to  the  supreme  court 
of  New  Hampshire,  and  the  inference 
ought  to  be  indulged  that  the  court 
will  compel  the  assignee  to  make  a 


just  distribution  of  the  fund  which 
may  be  in  his  hands,  and  will  not 
countenance  any  dereliction  of  duty 
on  his  part.  The  precedent  that  this 
decision  will  constitute  seems  to  me 
an  unfortunate  one  with  decidedly  mis- 
chievous tendencies  in  a  country  hav- 
ing forty-five  states  with  necessarily 
as  many  independent  jurisdictions." 
*Holbrook  v.  Ford,  153  111.  633,  39 
N.  £.  R.  1091,  affirming  50  111.  App. 

547. 
I*  Barley  v.  Gittings,  15  App.  D.  C. 

427. 

« Young  V.  Rollins,  90  N.  C.  125. 

^Reid  V.  The  Explosives  Co. 
(Queen's  Bench  Div.,  Feb.,  1887)  56 
L.  J.  (Q.  B.)  68. 

•Fripp  V.  Chard  Ry.  Co.  21  Eng. 
Law  &  Eq.  53. 
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SO  as  to  prevent  the  receivers  from  selling  the  pr<^rty  and  apply- 
ing the  proceeds  in  payment  of  all  the  creditors.  And  the  mode  of 
sequestration  thus  afforded,  will  be  held  to  take  effect  as  against 
attaching  creditors,  although  they  may  have  attached  before  the 
receivers  were  appointed,  but  after  the  filing  of  the  bill  and  the 
issuing  of  an  injunction  restraining  the  corporation  from  further 
conducting  its  affairs.® 

II. 

Of    the    Administration    of    the    Receivership  —  Rights, 

Powers  and  Duties  of  Receivers. 

Section  364.  Whom  the  Receivers  Represent  —  Officers  of 
Court. — A  receiver  of  a  corporation,  appointed  by  virtue  of  some 
statutory  authority,  is  like  a  common-law  receiver,  an  officer  of  the 
court  and  not  of  the  company.^^  Such  a  receiver  ought  to  be  an 
indifferent  person  l^tween  the  parties  to  the  suit.  He  is  not  the 
representative  of  either  party,  and  it  is  his  duty  to  preserve  the 
property,  pendente  lite,  for  the  benefit  of  the  party  who  ultimately 
recovers.  In  this  respect  a  statutory  receiver  of  a  corporation  is 
in  all  respects  under  the  same  obligations  as  a  receiver  at  common 
law. 

It  is  settled  doctrine,  says  the  New  York  court  of  appeals,  that 
the  receiver  of  an  insolvent  corporation  represents  not  only  the 
corporation,  but  also  its  creditors  and  stockholders,**  and  he  is 
bound  to  care  for  the  interests  of  both.**  He  does  not  represent 
the  company,  however,  to  the  extent  that  service  of  process  upon 
his  agent  will  give  jurisdiction  over  the  company."  On  the  other 
hand,  it  was  held  in  Wisconsin,  that,  under  the  statutes  of  that 
state,  such  receivers  are  agents  of  the  court,  appointed  for  the 
benefit  of  the  creditors,  and,  as  such,  become  trustees  for  them; 
that  their  duty  is  to  collect  and  pay  over  to  the  creditors  the  assets 
of  the  company,  and  that  the  property  received  becomes  practically 
the  property  of  the  creditors."  He  holds  the  title  to  the  property 
as  the  successor  of  the  corporation,  and  as  its  trustee.  He  has. 
however,  no  interest  in,  or  power  over  the  property  embraced  in  the 

^  Atlas   Bank   v.   Nahant   Bank,   23  347;  Alexander  v.  Relfe,  74  Mo.  495  * 

Pick.  480.  Pringle  v.  Woolworth,  90  N.  Y.  511. 

10 /»  re  Van  Allen,  37  Barb.  225;  ^^  Attorney-General      v.      Guardian 

Manisty,  J.,  in  Reid  v.  The  Explosives  Mut  Ins.  Co.  77  N.  Y.  275. 

Co.  (Queen's  Bench  Div.,  Feb.,  1887)  i^Libby  v.  Rosencranz,  55  Bartx  2I7« 

56  L.  J.  (Q.  B.)  68;  Gillet  v.  Moody,  3  w  Heath     v.    Missouri.    Kansas    4 

N.  Y.  479;  Talmadge  v.  Pell,  7  N.  Y.  Texas  Ry.  Co.  83  Mo.  617. 

1^  Atchison  v.  Davidson,  2  Pinn.  4& 
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trust,  except  such  as  is  conferred  by  the  statute."  The  creditors 
and  stockholders  stand  in  the  position  of  beneficiaries  of  the  fund 
in  his  hands,  without  reference  to  the  source  of  his  title  or  the 
extent  of  his  powers.  In  controversies  with  third  parties  he  repre- 
sents no  rights  of  the  creditors  and  stockholders  which  the  corpora- 
tion itself  could  not  represent^*  He  succeeds,  however,  under  the 
laws  of  New  York,  to  the  rights  of  creditors  and  takes  title  under 
them,  where  conveyances,  otherwise  valid,  have  been  made  in  fraud 
of  their  rights,  and  in  such  cases  he  holds  adversely  to  the  corpo- 
ration." 

A  receiver  is  not  the  general  representative  of  the  corporation 
exclusively,  but  is  to  be  regarded  as  a  trustee  for  creditors  and 
shareholders.  For  the  purpose  of  determining  the  nature  and  ex- 
tent of  his  title  he  is  regarded  as  representing  only  the  corporate 
existence  itself.**  The  effect  of  a  decree  of  dissolution  and  the 
appointment  of  a  receiver  of  a  benevolent  association  vests  the 
property  of  the  association  in  the  receiver  for  the  benefit  of  the 
creditors,  whose  trustee  the  receiver  becomes,  and  he  succeeds  to 
all  the  rights  of  action  which  had  accrued  to  the  association, 
and  the  court  may  clothe  him  with  the  authority  possessed  by  the 
secretary  of  notifying  the  members  of  their  liability  to  pay  assess- 
ments for  death  losses.*®  The  appointment  of  a  receiver  for  a  cor- 
poration is  for  the  benefit  of  all  the  creditors  and  all  are  presump- 
tively interested  in  its  being  sustained.^  Though  the  receiver  of 
an  insolvent  insurance  company  represents  its  policy-holders,  he 
primarily  represents  the  corporation.^*  The  receiver  of  an  insol- 
vent corporation  has  been  given  the  right  to  maintain  an  action 
for  the  recovery  of  dividends  paid  to  a  director  when  the  corpora- 
tion was  insolvent,  on  the  ground  that  in  such  particular  he  repre- 
sents the  creditors.^ 

Section  365.  Generally  of  the  Receiver's  Powers. —  It  may  be 
stated  as  a  general  rule  that,  where  the  statute  merely  authorizes 
the  court  to  appoint  receivers  in  certain  cases,  such  receivers  may 
be  vested  by  the  court  with  any  of  the  powers  usually  conferred 
upon  receivers  in  equity;  but  where  the  statute  expressly  defines 
the  powers  of  the  receivers  which  it  authorizes  to  be  appointed, 

^  Curtis  V.  Leavitt,  15  N.  Y.  44.  ^  Home    Savings   &    Trust    Co.    v. 

"Id,    Sec  opinion  of  Comstock,  J.,  District  Court,  95  N.  W.  R.  522. 

in  Alexander  v.  Rclfe,  74  Mo.  495.  ^  Mason  v.  Henry,  152  N.  Y.  529, 

"Curtis  V.  Leavitt,  15  N.  Y.  44.  46  N.  E.  R.  837. 

"Voorhecs  v.   Indianapolis  Car  &  22  Davenport  v.  Lines,  72  Conn.  118, 

Mfg.  Co.  140  Ind.  220.  44  Atl.  R.   17. 

i^Qark  v.  Lehman,  65  111.  App.  238. 
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they-are  confined  to  the  exercise  of  those  powers  and  such  others 
only  as  are  implied.  Powers  not  expressly  conferred  may  be 
implied  from  the  general  object  and  spirit  of  the  statute,  or  as  inci- 
dental to  the  authority  expressly  given.^ 

In  New  York  the  power  of  a  receiver  of  a  mutual  insurance  com- 
pany to  assess  premium  notes,  is  derived  wholly  from  statute.** 
In  Indiana  it  is  implied  from  the  necessity  of  making  them,  as  with- 
out such  power  he  could  not  settle  the  affairs  of  the  company* 
In  the  absence  of  evidence  to  the  contrary,  the  act  of  a  receiver  will 
be  presumed  to  have  been  authorized.^  He  cannot  impeach  or 
disaffirm  the  authorized  acts  of  the  corporation  or  of  its  agents,^ 
and  his  appointment  in  no  way  changes  the  contract  relations  be- 
tween the  corporation  and  its  debtors.^  If  the  rule  were  otherwise, 
no  one  could  safely  deal  with  a  corporation.^  It  is  also  held  that 
he  cannot,  in  adjusting  a  loss  under  a  policy,  waive  a  substantial 
stipulation  therein  favorable  to  the  company,*^  and  that  he  is  as 
much  bound  by  a  settlement  which  the  company  was  authorized  to 
make,  as  was  the  company  itself.  He  cannot,  therefore,  maintain 
an  action  upon  a  note  given  for  insurance,  if  the  note,  previously  to 
his  appointment,  was,  without  fraud,  surrendered  by  the  company 
and  the  policy  of  insurance  canceled."  He  cannot  plead  the  stat- 
ute of  usury,  it  seems,  where  the  corporation  itself  was  barred  from 
pleading  it  f^  but  he  is  not  bound  to  disallow  a  just  claim  which  is 
barred  by  the  statute  of  limitations.^ 

A  receiver  of  a  bank  may  properly  repay  money,  placed  in  a  bank 
as  a  special  deposit,  to  meet  a  contingency  of  the  bank  which  never 


23Runyon  v.  F.  &  M.  Bank  of  New 
Brunswick,  4  N.  J.  Eq.  480.  Sec 
section  225  as  to  powers  of  statu- 
tory receivers. 

^  Shaughnessy  v.  The  Rensselaer 
Ins.  Co.  21  Barb.  605;  Williams  v. 
Babcock,  25  Barb.  109;  Thomas  v. 
Whallon,  31  Barb.  172;  Sands  v. 
Sweet,  44  Barb.  108;  Bangs  v.  Gray, 
12  N.  Y.  477,  reversing  15  Barb.  264; 
Sands  v.  Sanders,  28  N.  Y.  416;  Jack- 
son V.  Roberts,  31  N.  Y.  304;  Law- 
rence V.  McCready,  6  Bosw.  329; 
Berry  v.  Brett,  6  Bosw.  627.  See 
also  McDonald  v.  Ross-Lewin,  29 
Hun,  87. 

**^Embree  v.  Shideler,  36  Ind  423; 


Tippecanoe  Township  v.  Manlove,  39 
Ind.  249. 

28  Atchison  v.  Davidson,  2  Pinn.  48. 

27Devendorf  v.  Beardsley,  23  Barb. 
656. 

28  Williams  v.  Babcock,  25  Barbi 
109;  Bell  V.  Shibley,  33  Barb.  6x0; 
Savage  v.  Medbury,  19  N.  Y.  32; 
Shaugknessy  v.  The  Rensselaer  Ins. 
Co.  21  Barb.  601. 

» Hyde  v.  Lyndc,  4  N.  Y.  387. 

^  Evans  v.  Trimountain  Mutual 
Ins.  Co.  9  Allen,  329. 

M  Hyde  v.  Lynde,  4  N.  Y.  387- 

« Curtis  v.  Lcavitt,  15  N.  Y.  85. 

83  Sands  v.  Hill,  42  Barb.  651. 
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happened.**  Upon  the  sale,  in  foreclosure,  of  property  mortgaged 
by  the  corporation  which  he  represents,  he  may  buy  in  the  prop- 
erty, just  as  the  corporation  might  do  under  other  circumstances.^ 

The  receiver  of  an  insolvent  corporation  may,  upon  application  to 
the  court,  be  authorized  to  compromise  disputed  and  doubtful 
claims  against  the  company,  by  the  allowance  of  so  much  of  such 
claims  as  he  may  deem  just  and  equitable;  and  in  any  case  where 
he  may  deem  it  expedient,  and  for  the  interest  of  the  creditors  and 
stockholders  of  the  company  to  do  so,  to  compromise  with  debtors 
of  the  corporation  who  are  unable  to  pay  in  full.**  But  he  will  not 
be  authorized  to  reinsure  for  risks  underwritten  by  the  company, 
and  to  pay  the  new  premium  out  of  the  assets  of  the  company.  He 
may,  however,  refund  the  unearned  premiums,  where  the  insured 
are  willing  to  receive  it  and  to  reinsure  for  themselves ;  and,  if  they 
are  not  willing  to  do  so,  the  insured  must  take  their  chance  of  a 
ratable  dividend  in  case  of  a  loss.*^ 

Receivers  appointed  by  the  courts  of  another  state  to  close  up  the 
affairs  of  a  corporation  established  in  that  state,  cannot  maintain  a 
claim  to  a  debt  due  the  corporation  frcMn  a  resident  of  Massa- 
chusetts, as  against  a  subsequent  attachment  of  the  same,  upon 
trustee  process,  by  a  creditor  of  the  corporation.**  Where,  in  such 
a  case,  the  counsel  of  the  corporation  and  of  the  receivers  have 
signed  an  agreed  statement  of  facts,  in  which  it  was  stipulated, 
that,  if  the  claim  of  the  receivers  should  be  disallowed,  judgment 
should  be  entered  for  the  plaintiff  and  the  trustee  charged,  and 
the  cause  has  been  submitted  on  such  agp-eed  statement,  and  judg- 
ment given  for  the  plaintiff  and  affirmed  upon  appeal  in  the  su- 
preme court,  it  is  too  late  for  the  receivers  to  move  for  a  rehear- 
ing, on  the  ground  that  a  decree  had  been  passed  dissolving  the 
corporation  before  the  action  was  brought.** 

Section  366.  Further  of  the  Rights,  Powers  and  Duties  of  Re- 
ceivers of  Corporations  —  Whom  They  Represent The  supreme 

court  of  Illinois  has  said,  Schofield,  J.,  dissenting:  "  Where  a  re- 
ceiver is  appointed  for  the  purpose  of  taking  charge  of  the  property 
and  assets  of  a  corporation,  he  is,  for  the  purpose  of  determining 
the  nature  and  extent  of  his  title,  regarded  as  representing  only  the 
corporate  body  itself,  and  not  its  creditors,  but  shareholders,  being 

•*Kinscla  v.  Cataract  City  Bank,  4  ^Tid. 

N.  J.  £q.  158.  ^Taylor  v.  Columbian  Ins.  Co.  14 

•*  Jacobs  V.  Turpin,  83  III.  424.  Allen,  353. 

••  Matter  of  Croton  Ins.  Co.  3  Barb.  » lA 
Ql  642. 
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vested  by  law  with  the  estate  of  the  corporation,  and  deriving  his 
title  under  and  through  it ;  and  that,  for  purposes  of  litigfation,  he 
•  takes  only  the  rights  of  the  corporation  such  as  could  be  asserted  in 
its  own  name,  and  that  upon  that  basis,  only,  can  he  litigate  for  the 
benefit  of  either  shareholders  or  creditors ;"  excepting  "  when  acts 
have  been  done  in  fraud  of  the  rights  of  the  creditors  but  which  arc 
valid  as  against  the  corporation  itself,  the  receiver  holds  adversely 
to  the  corporation."*^ 

A  receiver  of  an  insolvent  corporation  has  no  greater  rights  than 
the  corporation.  He  is  bound  by  all  its  legal  acts ;  he  is  subject  to 
all  the  rights  and  equities  existing  against  it,  and  the  liabilities  and 
rights  of  third  parties  are  not  changed  by  his  appointment.  He 
simply  takes  its  place  and  stands  as  its  representative,  being  also 
the  trustee  for  the  stockholders  and  creditors  whose  rights  he  may 
assert  if  they  have  been  affected  by  the  fraudulent  or  illegal  acts  of 
the  corporation.*^  He  is  entitled  to  the  custody  and  control  of  all 
property  of  the  insolvent  company,  and  it  is  the  duty  of  all  officers 
of  the  company  to  surrender  to  him  all  property  belonging  to  the 
company  as  is  in  their  possession  or  within  their  control.  If  the 
officers  conceal  the  estate  it  is  the  duty  of  the  receiver  to  take  steps 
to  ascertain  the  facts  and  to  invoke  the  aid  of  the  court  in  com- 
pelling its  surrender.** 

A  receiver  of  an  insurance  company,  appointed  under  statute, 
has  been  held  not  to  be  entitled  to  have  transferred  to  him  the 
securities  deposited  by  the  company  with  the  superintendent  of 
the  insurance  department,  in  the  absence  of  express  statutory  au- 
thority.** Such  a  receiver  has  no  right  to  require  from  the  super- 
intendent of  the  insurance  department  a  surrender  of  a  trust  which 
has  been  devolved  upon  him  by  law.  Securities  held  by  the  insur- 
ance department  cannot  be  demanded  by  a  receiver.**  The  same 
rule  prevails  where,  under  statute,  securities  are  deposited  with  a 
trustee  for  the  benefit  of  policy-holders;**  and  also  where,  under 
contract  with  its  policy-holders,  the  company  deposits  with  a  trus- 
tee a  certain  sum  received  from  premiums.** 
—^ — , — . — __— .  ■  ■ 

^Republic   Life    Ins.    Co.   v.    Swi-  People  ex  rel.  v.  Chapman,  64  N.  Y. 

gert,  135  111.  ISO,  25 'N.  E.  R.  680,  12  557. 

L.  R.  A.  328.  **Ruggles   v.   Chapman,  59  N.  Y- 

*i  Bedell   v.    North    American   Life  163. 

Ins.  Co.  7  Daly,  273.  ^In    re    Home    Provident    Safety 

**  Brandt  v.  Allen,  76  Iowa,  50,  40  Fund  Asso.  129  N.  Y.  268.  26  Am.  St. 

N.  W.  R.  82,  I  L.  R.  A.  653.  R.  403. 

O/n  re  Guardian  Mutual  Life  Ins.  ^/n   re   Home    Provident    Safety 

Co.  13  Hun,  115,  26  Am.  St.  R.  523;  Fund  Asso.  129  N.  Y.  288,  26  Am. 

St.  R.  493. 
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The  receiver  may  enforce  unpaid  stock  subscriptions/^  They 
constitute  a  part  of  the  assets  of  the  company.  But  he  cannot  in- 
stitute and  prosecute  a  condemnation  proceeding.**  The  receiver 
succeeds  to  all  the  rights  of  the  corporation.**  When  appointed 
at  the  suit  of  a  single  creditor  or  stockholder  he  takes  the  whole 
estate  for  the  benefit  of  all  the  creditors."*^  He  succeeds  to  the 
right  of  the  corporation  to  prosecute  to  final  judgment  a  pending 
action,  and  to  be  substituted  as  the  proper  party  for  such  purpose." 
The  receiver  may  recover  unearned  dividends  paid  to  a  stock- 
holder by  the  corporation  out  of  its  capital.** 

A  receiver  appointed  in  proceedings  instituted  under  the  act  of 
Congress  of  March  3,  1887,  of  the  property  of  the  Mormon 
Church  was  held  to  represent  not  only  the  corporation,  but  the 
government  and  all  who  had  interests  in  the  property,  and  might 


^Big  Creek  Stone  Co.  v.  Seward, 
114  Ind.  205,  42  N.  £.  R.  464. 

^Minne^olis  &  St  Louis  R.  R. 
Co.  V.  Minneapolis  &  Western  Ry.  Co 
61  Minn,  502,  63  N.  W.  R.  1035. 

^  Davis  V.  Ladoga  Creamery  Co. 
128  Ind.  222,  27  N.  £.  R.  494. 

*^Rinn  v.  Astor  Fire  Ins.  Co.  59 
N.  Y.  143.  It  was  said  in  this  case 
that  when  a  receiver  of  an  insurance 
company  is  appointed  under  statute, 
the  rights  of  all  persons  claiming  to 
be  creditors  of  the  corporation  are  to 
be  ascertained  and  determined  in  thtt 
action  in  which  the  receiver  was  ap- 
pointed. He  cannot  be  called  upon 
to  account  by  any  creditor  in  any 
other  court  of  the  state. 

"San  Antonio  &  Gulf  R.  R.  Co. 
V.  Davis  (Tex.  Civ.  App.),  30  S.  W. 

R.  693. 

^Minnesota  Threshing  Mfg.  Co.  v. 
Langdon,  44  Minn.  37,  46  N.  W.  R. 
310.  From  the  opinion  in  the  case 
cited  we  submit  the  following  extract, 
which  was  an  utterance  of  the  court 
concerning  the  rights  and  powers  of 
a  receiver  appointed  in  a  statutory 
proceeding  to  dissolve  an  insolvent 
corporation:  "The  receiver  has  sub- 
stantially the  same  powers  and  func- 
tions as  an  assignee  in  bankruptcy  or 
a  receiver  upon   a  creditor's   bill   or 


proceedings  supplementary  to  execu- 
tion. He  succeeds  to  the  rights  of 
creditors  as  well  as  of  the  insolvent 
corporation;  and  has  the  power  to 
enforce  the  rights  which  the  creditors, 
but  for  the  proceedings,  might  have 
enforced  in  their  own  behalf.  ♦  *  * 
Everything  becomes  assets  in  his 
hands,  and  hence  in  the  custody  of 
the  law,  which  were  assets  as  to 
creditors,  as  well  as  what  was  assets 
to  the  corporation.  Among  the  right? 
which  pass  to  the  receiver  as  the  rep- 
resentative of  the  creditors  is  the 
right  to  recover  property  conveyed  by 
the  corporation  in  fraud  of  its  credit- 
ors, or  capital  withdrawn  and  re- 
funded to  the  stockholders  without 
provision  for  full  payment  of  the  cor- 
porate debts.  This  right  of  the  re- 
ceiver does  not  depend  upon  any  ex* 
press  statute  granting  it,  but  rests 
upon  the  general  equitable  doctrine 
that  the  capital  of  a  corporation  is  a 
trust  fund  for  the  benefit  of  its  cred- 
itors, and  that  those  to  whom  it  has 
been  refunded  will  be  held  trustees 
for  their  benefit.  It  follows  that  a 
receiver  of  an  insolvent  corporation, 
as  the  representative  of  its  creditors, 
can  assert  many  claims  against  stock- 
holders which  the  corporation  itself 
could  not  have  maintained.'' 
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take  possession,  under  an  order  of  court,  of  property  of  the  corpo- 
ration assigned  in  fraud  of  the  government,  though  such  assign- 
ment might  be  good  as  between  the  parties  thereto.*® 

A  receiver  has  no  power  to  make  contracts  extending  obliga- 
tions for  stated  periods,  because  it  is  within  the  power  of  the  court 
to  close  the  receivership  at  any  time.*^  When  a  receiver  is  vested 
with  the  assets  of  a  corporation  he  has  the  power  to  move  to  vacate 
a  judgment  which  on  its  face  gives  the  plaintiff  the  right  to  issue 
an  execution  against  the  property  of  the  corporation  in  his  pos- 
session.^ Receivers  have  authority  to  compel  a  disclosure  of  any 
knowledge  possessed  by  any  person  of  the  affairs  of  the  corpora- 
tion, on  a  proper  application  for  that  purpose.^  A  receiver  of  an 
insolvent  building  and  loan  association  succeeds  to  no  greater  rights 
than  the  association  had,  and  can  assert  no  claim  which  it  could 
not  have  asserted  had  a  receiver  not  been  appointed.*^ 

Section  367.  Of  the  Receiver's  Power  to  Compromise  Claims. — 

The  court  appointing  a  receiver  over  an  insolvent  corporation  may 
authorize  him  to  compromise  disputed  and  doubtful  claims  by  the 
allowance  of  such  an  amount  as  he  may  deem  just,  or  authorize  him 
to  submit  such  claims  to  arbitration,  when  this  method  of  settle- 
ment is  provided  by  statute.  It  may  also  empower  him,  generally, 
in  any  case  where  he  may  deem  it  for  the  interest  of  the  creditors 
and  shareholders,  to  compromise  with  debtors  of  the  corporation 
who  are  unable  to  pay  in  full.  And  the  receiver  of  such  a  corpo- 
ration may  allow  its  officers  the  amounts  due  to  them  for  salaries, 
up  to  the  time  of  his  appointment,  as  debts  to  be  paid  ratably  with 
other  demands,  no  preference  being  given  to  the  officers.** 

The  authority  to  settle  all  claims  against  the  corporation  and  to 
allow  all  demands  of  whose  justice  he  is  satisfied,  is  limited  to  such 
demands  as  might  be  enforced  by  suit  or  action.  He  cannot,  with- 
out the  consent  of  all  parties  interested,  allow  any  claim  which  is 
not  a  charge  upon  the  trust  fund,  and  where  a  claim  which  he  has 
rejected  has  been  sent  to  a  referee,  it  is  the  duty  of  the  receiver  to 
continue  the  defense  as  long  as  he  deems  it  available.^    Accord- 

*3  United  States  v.  Church  of  Jesus  *^  Smith    v.    Trenton    &    Delaware 

Christ  of  Latter-Day  Saints,  5  Utah,  Falls  Co.  4  N.  J.  £q.  505. 

538.  18  Pac  R.  35.  ^''  Shinkle  v.  Knoll,  99  111.  App.  274. 

w  Brunner,  Monds  &  Co.  v.  Central  ^  In  re  Croton  Ins.  Co.  3  Barbi  Ch. 

Glass  Co.  18  Ind.  Apip.  174,  47  N.  £.  642. 

R.  687,  63  Am.  St  R.  339.  « Attorney-General  v.  Life  ft  Fire 

**Yorkville  Bank  v.  Zeltner  Brew-  Ins.  Co.  4  Paige,  224. 
ing  Co.  80  N.  Y.  S.  839,  80  App.  Div. 
578. 
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ingly  it  is  the  duty  of  receivers  of  a  corporation  appointed  under 
the  statute  to  allow  only  such  claims  as  are  legal  and  just,  and 
which  might  have  been  recovered  against  the  corporation,  either 
at  law  or  in  equity.*^  And  if  the  receivers  disallow  a  claim,  and 
referees  are  appointed,  the  defense  must  be  managed  by  or  under 
the  direction  of  the  receivers,  and  it  cannot  be  compromised  without 
their  consent.^^  He  has  the  right  to  settle  all  claims  against  the 
coq)oration;  and  to  enable  him  so  to  do,  he  is  authorized  to  ex- 
amine any  person  on  oath  in  relation  thereto.  It  is  his  duty  to 
allow  all  claims  against  the  corporation,  in  behalf  of  persons 
claiming  to  be  debtors,  which  he  shall  be  satisfied  are  justly  due; 
but  he  should  not  allow  any  claim  which  the  claimant 'could  not 
have  recovered  against  the  corporation,  either  at  law  or  in  equity, 
if  he  had  sued  the  corporation  for  its  recovery.  In  this  respect,  the 
receiver  acts  as  guardian  of  the  rights  of  all  parties  interested  in 
the  fund ;  and  he  has  no  right  to  allow  a  claim  which  is  not  a  proper 
charge  upon  that  fund,  without  the  consent  of  all  who  are  interested 
in  having  such  claim  rejected.  If  the  receiver  disallows  the  claim, 
and  referees  are  appointed,  although  the  receiver  may  permit  those 
for  whose  benefit  the  defense  against  the  claim  is  made  to  manage 
that  defense,  this  must  be  done  under  the  direction  of  the  receiver, 
and  there  cannot  be  a  compromise  without  his  consent •* 

Section  368.  Of  the  Receiver's  Power  to  Institute  Actions  and 
Proceedings. —  The  receiver  acquires,  in  general,  the  ownership  of 
all  the  property  which  the  corporation  had  at  the  time  of  his 
appointment.  This  includes  all  the  choses  in  action  belonging  to 
the  company.®  It  is  sufficient  if  he  alleges  generally  the  making 
of  the  decree  appointing  him;  he  need  not  set  forth  a  transcript 
thereof  in  his  pleading.** 

The  paramount  duty  of  the  receiver  of  an  insolvent  corporation 
is  to  collect  its  assets  and  reduce  its  choses  in  action  to  possession, 
and,  with  all  convenient  haste,  to  make  distribution  among  the 
creditors  and  other  parties  entitled.  As  owner  he  may,  upon  first 
obtaining  leave  of  court,  pursue  the  same  remedies  for  the  recovery 
or  protection  of  the  property  and  the  reduction  of  the  choses  in 
action  to  possession,  as  are  open  to  other  parties.**^    He  may  main- 

«IA  « White  V.  Haight,  16  N.  Y.  310; 

•^Id.  Osgood  V.  Laytin,  48  Barb.  464,  af-. 

®  Attorney-General  v.  Life  &  Fire  firmed,  3  Kcyes,  521. 
Ins.  Co.  4  Paige,  226.     And  see  Mc-        •  •*  Foland  v.  Whitman,  33  Ind.  46. 
Evers  v.  Lawrence,  1  HoflFm.  Ch.  172,  *  Sec  the  cases  cited  in  the  follow- 

175;  Talmagc  v.  Pell,  7  N.  Y.  328,  9  ing  notes,  and  also  Shaughnessy  v.  The 

Paige,  410.  Rensselaer    Ins.    Co.    21    Barb.    605; 
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tain  an  action  against  the  officers  of  the  corporation  for  fraudulent 
disposition  of  its  assets,  or  loss  through  their  conduct.^     Under 
the  statutes  of  New  York,  as  well  as  under  his  general  powers,  he 
may  sue  for  all  the  money  due  to  the  corporation,  and  for  all  prop- 
erty improperly  disposed  of  in  violation  either  of  the  rights  of 
creditors  or  of  shareholders,  for  the  purpose  of  paying  the  debts  of 
the  corporation,  and  dividing  the  surplus,  if  any,  among  the  share- 
holders.*^   He  may  sue  upon  a  note  given  for  a  policy  of  insurance 
to  the  insurance  company  over  which  he  is  appointed;**®  also  upon 
premium  notes  given  to  a  mutual  insurance  company.®     He  may 
recover  money  out  of  which  the  corporation  has  been  defrauded, 
as,  for  example,  the  funds  of  a  bank  misappropriated  by  one  of  its 
officers.    And  in  such  an  action  he  need  not  prove  special  damage 
to  any  creditor  or  stockholder,  nor  need  he  make  a  tender,  before 
suit,  of  the  shares  of  stock  given  as  security  for  the  property  con- 
verted.^^    He  may  maintain  trover  for  the  conversion  of  the  per- 
sonal property  of  the  corporation  before  he  was  appointed  receiver.^* 
In  Vermont  a  receiver  oiF  a  bank  can  compel  the  state  treasurer, 
by  mandamus,  to  pay  to  him  from  the  bank  fund  a  sum  sufficient 
to  discharge  the  excess  of  the  bank's   indebtedness  beyond  its 
effects,  provided  such  fund  is  large  enough.     But  the  writ  should 
not  require  payment  of  any  money  of  the  state,  nor  any  money  of 
the  treasurer,  on  account  of  his  having  wrongfully  made  payments 
from  the  fund."    He  may  bring  actions  to  recover  the  property  of 
the  corporation  after  it  had  ceased  to  exist  by  expiration  of  its 
charter.^*    It  is  not  only  within  his  power,  but  it  is  his  duty,  to  col- 
lect all  the  debts  due  the  company,  unless  he  is,  by  order  of  the  court 
appointing  him,  excused  from  so  doing.*^*     He  has  no  power  to 
institute  a  condemnation  proceeding.^* 


Stark  V.  Burke,  5  La.  Ann.  740;  New 
Orleans  Gas  Light  Co.  v.  Bennett,  6 
La.  Ann.  457;  Gas  Light  &  Banking 
Co.  V.  Haynes,  7  La.  Ann.  114. 

« Porter  v.  Sabin,  36  Fed.  R.  475; 
Thompson  v.  Greeley,  107  Mo.  577, 
17  S.  W.  R.  962. 

«7  Osgood  V.  Laytin,  48  Barb.  464. 

« White  V.  Haight,  16  N.  Y.  310. 

®Van  Buren  v.  Chenango  Mutual 
Ins.  Co.  12  Barb.  671;  Lawrence  v. 
McCready,  6  Bosw.  329;  Berry  v. 
Brett,  6  Bosw.  627. 

TO  Hayes  v.  Kenyon,  7  R.  I.  136. 

WQillet   V.    Fairchild,   4   Den.   80; 


Terry  v.  Bamberger,  14  Blatchf.  234; 
Brouwer  v.  Hill,  i  Sandf.  Ch.  629, 
where  a  promissory  note  due  to  the 
corporation  was  converted  before  his 
apiiointment 

•«  Receiver  of  Danby  Bank  v.  Sute 
Treasurer,  39  Vt  92. 

^Asheville  Division  No.  15  v.  As- 
ton, 92  N.  C.  578. 

^*Van  Buren  v.  Chenango  Mutual 
Ins.  Co.  12  Barb.  671. 

^Minneapolis  &  St  Louis  R.  R- 
Co.  V.  Minneapolis  &  Western  Ry. 
Co.  61  Minn.  50a,  63  N.  W.  R.  lOlS- 
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Section  369.  Of  the  Receiver's  Power  to  Attack  Fraudulent 
Transfcrs.^^ —  In  some  states  the  receiver  of  the  property  and  f ran- 
diises  of  an  insolvent  corporation  can,  by  authority  of  statute, 
disaffirm  and  treat  as  void,  assignments  and  transfers  of  the  corpo- 
rate property,  made  in  fraud  of  creditors  and  the  other  beneficiaries 
whom  he  represents.  This  is  an  innovation  upon  the  common-law 
rule  which  estops  an  assignor,  and  his  successors,  from  assailing  an 
assignment  made  for  a  fraudulent  purpose.^''^  Under  the  laws  of 
New  York  a  payment  or  transfer,  made  when  a  corporation  is  in- 
solvent, or  made  in  contemplation  of  insolvency  which  actually 
ensues,  with  intent  to  give  a  preference,  is  void ;  and  in  such  a  case 
a  receiver  is  not  required  to  prove  open  and  avowed  insolvency  at 
the  time  of  the  payment  or  transfer ;  nor  that  the  creditor  knew 
the  pecuniary  condition  of  the  corporation.'^*  And,  in  the  same 
state,  a  receiver  of  an  insolvent  banking  association,  or  corporation, 
may  repudiate  the  illegal  transfer  of  its  securities  by  its  officers, 
and  claim  them  as  part  of  the  fund,  as  well  as  assert  his  right 
thereto  when  otherwise  affected  by  the  fraudulent  and  illegal  acts 
of  the  institution.^* 

In  Gillett  v.  Moody,*'  where  certain  securities  of  the  company 
had  been  illegally  transferred  to  a  stockholder  in  exchange  for  his 
stock,  an  action  by  the  receiver  to  set  aside  the  transfer  was  suc- 
cessfully maintained.  And,  in  Butterworth  v.  O'Brien,®^  where  the 
president  of  a  bank  had  drawn  out  and  fraudulently  used  moneys 
of  the  bank,  for  which  he  had  substituted  fictitious  notes,  the  pos* 
session  of  the  notes  by  the  receiver  was  held  presumptive  evidence 
that  the  money  had  not  been  repaid,  and  it  was  held  that  an  action 
upon  the  notes  by  the  receiver  would  lie. 

In  Gillett  v.  Phillips®*  a  bank,  while  in  a  state  of  insolvency, 
made  illegal  transfers  of  certain  notes  held  by  it  to  one  of  its  di- 
rectors who  knew  of  its  insolvency;  the  director  was  not  allowed 
to  counterclaim  the  amount  which  he  had  actually  paid  for  the 


^•This  title  considered  fully  in  sec-  But  he  represents  only  bona  fide  cred- 

tion  249.  itors.     McParland   v.    Bain,   26   Hun, 

"Attorney-General      v.      Guardian  38. 

Mut.  Ins.  Co.  77  N.  Y.  275 ;   Gillett  ^^  Brouwer  v.  Harbeck,  9  N.  Y.  589, 

▼.  Moody,  3  N.  Y.  478;  Talmadge  v.  reversing  i  Duer,  114. 

Pell,  7  N.  Y.  328 ;  Laws  of  New  York,  ^  Gillett  v.   Moody,   3   N.   Y.   479 ; 

1858,  chap.  314;  Tuckerman  v.  Brown,  Talmadge  v.  Pell,  7  N.  Y.  347. 

33  N.  Y.  297 ;  Van  Cott  v.  Van  Brunt,  «>  3  N.  Y.  479. 

2  Abb.  N.  C.  283,  82  N.  Y.  53s ;  Brou-  si  24  How.  Pr.  43R 

wcr  V.    Appleby,    i    Sandf.    Ch.    158;  8213  N.  Y.  114. 
Brouwer  v.   Hill,   i   Sandf.   Ch.  629. 
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notes.  So  also,  in  Vail  v.  Hamilton,®^  where  a  mortgage  had  been 
given  without  the  assent  of  the  requisite  number  of  the  stock- 
holders, an  action  by  the  receiver  to  set  it  aside  was  sustained.  In 
another  case  the  receiver  of  an  insolvent  insurance  company  suc- 
cessfully maintained  an  action  against  the  stockholders  who  re- 
ceived illegal  dividends.  It  appeared  that  their  payment  impaired 
the  capital  of  the  company,  and  that  the  funds  so  misappropriated 
were  required  to  satisfy  its  debts.  The  point  was  made  that  the 
right  of  action  was  in  the  creditors  and  not  in  the  receivers,  but  the 
court  decided  in  favor  of  the  receiver.^ 

After  the  appointment  of  a  receiver,  a  judgment  creditor  may 
bring  an  action  to  set  aside  a  fraudulent  transfer  of  the  property  of 
the  corporation,  if  the  receiver  has  omitted,  or  refused,  to  bring 
such  an  action.^  The  right  of  a  receiver  of  a  corporation  to  main- 
tain an  action  against  the  corporate  officers  for  fraudulent  disposi- 
tion of  its  property  is  declared  to  be  a  right  of  the  corporation,  to 
which  the  receiver  succeeds.®*  In  Illinois  it  has  been  held  that  a 
receiver  can  bring  suit  to  set  aside  a  transaction  binding  upon  the 
insolvent  over  whose  estate  he  was  appointed  in  the  following 
cases:  First,  where  the  receiver  by  force  of  some  statute  can  act 
for  the  creditors;  second,  where  the  act  complained  of  is  ultra 
vires,  not  binding  upon  the  corporation;  third,  where  the  receiver 
was  appointed  in  a  proceeding  prosecuted  by  creditors  supplemental 
to  execution,  the  receiver  having  the  rights  of  the  creditors  at  whose 
instance  he  was  appointed;  fourth,  where  the  receiver  sues  for 
property  or  assets  that  belong  to  the  debtor.  "  We  think,"  said 
the  court,  "  the  tested  weight  of  authority  sustains  the  rule  in  re- 
spect of  the  powers  of  receivers,  where  there  has  been  no  enlarge- 
ment of  their  powers  by  legislative  enactment,  that  they  have  such 
rights  of  action  only  as  were  possessed  by  the  persons  or  corpora- 
tions upon  whose  estates  they  administer."^  The  petition  was 
filed  by  the  receiver  of  an  insurance  company  for  direction  of  the 
court  in  the  matter  of  a  juggling  of  stock  by  the  stockholders, 
surrendering  unpaid  stock  and  taking  paid-up  stock  instead. 

It  is  declared  in  Indiana  that  after  the  appointment  of  a  receiver 

^85  N.  Y.  453,  affirming  20  Hun,  chapter  upon  suits  by  and  against  re- 

355-  ceivcrs. 

«* Osgood  V.  Laytin,  48  Barb.  464,  3  "Porter  v.  Sabin,  149  N.  Y.  4731 

Kcyes,  521.     But  see,  contra,  Butter-  Thompson  v.  Greeley,  107  Ma  S77f  '7 

worth  V.  O'Brien,  24  How.  Pr.  438.  S.  .W.  R.  962. 

«^  Monitor   Furnace  Co.   v.   Peters,  *^  Republic   Life   Ins.    Qx   t.   Swi- 

40    Ohio    St   575.     See   further   the  gert,  135  III.  150,  25  N.  E.  R.  680,  u 

L.  R.  A.  32& 
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of  a  corporation  he  alone  has  the  right  to  sue  to  set  aside  a  fraudu- 
lent conveyance  made  by  the  debtor.®®  In  New  York  a  receiver 
may  be  authorized  by  the  court  to  sue  to  set  aside  such  a  convey- 
ance.* The  contrary  has  been  asserted  by  the  supreme  court  of 
Illinois,  where  it  is  held  that  the  rights  of  a  receiver  are  no  greater 
than  those  of  the  defendant;  and  as  the  latter  would  be  estopped 
from  setting  up  and  profiting  by  his  own  fraud,  a  receiver  cannot 
attack  a  fraudulent  conveyance  made  by  the  defendant.^  In  Wis- 
consin it  has  been  held  that  in  a  judgment  creditor's  proceeding  the 
receiver  has  power  to  maintain  an  action  to  set  aside  a  fraudulent 
conveyance  made  by  the  judgment  debtor.*^  The  right  of  a  receiver 
to  attack  a  conveyance  made  by  the  debtor  is  recognized  in  Minne* 
sota.^ 

A  New  York  court  has,  against  the  weight  of  authority,  declared 
that  the  receiver  of  an  insolvent  corporation  is  without  power  to 
assail  transfers  of  the  corporate  property  by  its  officers  in  fraud  of 
the  rights  of  creditors.^  As  the  representative  of  the  creditors  of 
the  corporation  the  receiver  has  the  power  to  attack  a  fraudulent 
disposition  of  the  corporate  assets  by  its  officers.  The  right  to 
institute  and  prosecute  an  action  in  equity  to  reach  and  apply  con- 
cealed assets,  or  misappropriated  property,  passes  to  the  receiver.** 
When  acts  have  been  done  by  the  corporation  in  violation  of  law 
and  in  fraud  of  creditors,  the  receiver,  who,  for  all  beneficial  in-- 
terests,  is  regarded  as  the  representative  of  the  creditors,  may  repu- 
diate its  acts,  taking  care,  however,  that  third  parties,  who  are 
without  fault,  do  not  suffer.  The  receiver  is  the  representative 
of  the  corporation  for  some  purposes,  and  the  representative  of 
creditors  for  other  purposes.®** 

Section  370.  Of  the  Receiver's  Power  to  Collect  Unpaid  Stock 
Subscriptions  and  Assessments —  Authority  given  to  receivers  to 
sue  for  and  recover  any  sum  remaining  due  upon  subscriptions  to 
the  capital  stock,  is  merely  a  cumulative  remedy ,••  the  rule  being  the 
same  whether  the  stock  be  held  by  an  original  stockholder  or  by  an 
assignee. 

®  National     State     Bank    v.    Vigo  Langdon,  44  Minn.  37,  46  N.  W.  R. 

County  Nat  B^nk,  40  N.   E.  R.  799.  310. 

» Buckley  v.  Harrison,  31  N.  Y.  S.  ^  Nevitt  v.  First  Nat.  Bank,  36  N. 

999.  Y.  S.  294. 

*>  Gottlieb  V.  Miller,  154  111.  44,  39  »*  South    Bend    Toy    Mfg.    Co.    v. 

N.  E  R,  992.  Pierre    Fire    &    Marine    Ins.    Co.    4 

w  Weber  v.   Weber,  63   N.   W.   R.  S.  D.  173,  56  N.  W.  R.  98. 

757.  ^In    re   Wilcox    &    Howe    Co.    90 

•*  Minnesota  Threshing  Mfg.  Co.  v.  Conn.  220,  39  Atl.  R.  163. 

••Mann  v.  Currie,  2  Barb.  294. 
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In  Maryland  it  has  been  decided  that,  where  receivers  are  ap- 
pointed for  an  insolvent  corporation,  under  an  order  of  a  court  of 
chancery,  with  authority  to  collect  unpaid  installments  from  stock- 
holders, such  receivers  possess  the  powers  which  are  given  by  the 
charter  of  the  corporation  to  the  directors  in  such  cases,  both  in 
respect  to  the  time  of  payment  and  the  amounts  to  be  called  in,*^ 
and  that  an  order  of  court  directing  the  receivers  of  an  insolvent 
corporation  to  give  sixty  days  to  the  stockholders  to  pay  the  re- 
maining installments,  does  not  require  them  to  call  for  the  whole 
amount  at  one  time,  upon  sixty  days'  notice,  but  leaves  the  re- 
ceivers the  power  of  fixing  the  amount  of  the  several  installments 
called  for,  in  conformity  with  the  provisions  of  the  charter  of  the 
company.  In  an  action  of  this  character  against  a  shareholder,  the 
defendant  cannot  question  the  regularity  or  propriety  of  the  re- 
ceiver's appointment.®® 

A  resolution  of  a  company  that  there  shall  be  no  further  call  on 
shares,  will  be  void  as  against  a  receiver  appointed  after  its  insol- 
vency.®®  It  is  the  duty  of  the  receiver  of  an  insolvent  corporation, 
to  call  upon  the  stockholders  to  pay  the  balances  due  upon  the 
shares  of  stock  held  by  them  respectively,  where  he  has  reason  to 
believe  the  whole  amount  due  irom  those  who  are  solvent  will  be 
needed  for  the  payment  of  the  creditors  of  the  corporation  and  the 
expenses  of  executing  the  trust.^  And  the  mere  fact  that  the 
whole  amount  due  from  any  particular  stockholder,  for  his  stock, 
may  not  ultimately  be  needed  for  that  purpose,  if  all  the  other  sol- 
vent stockholders  should  pay  their  ratable  proportions,  according  to 
the  amount  of  their  stock,  will  not  authorize  the  particular  stock- 
holder to  enjoin  the  receiver  from  proceeding  to  enforce  the  pay- 
ment of  the  balance  due  from  such  stockholder,  in  the  first  instance.^ 

The  receiver  of  a  corporation  may,  under  order  of  the  court, 
maintain  a  suit  against  a  stockholder  for  any  sum  due  on  his  stock  f 
but  he  cannot  recover  unpaid  subscriptions  where  the  corporation 
itself  could  not.*    He  may,  however,  continue  such  an  action  when 


•THall  V.  United  States  Ins.  Co.  5 
Gill,  484* 

•^Sagory  v.  Dubois,  3  Sandf.  Ch. 
496.  A  receiver  in  such  an  action  is 
entitled  to  recover  interest  from  the 
date  fixed  by  him  for  the  payment  of 
demands  due  from  the  companv. 

»Id. 

1  Pcntz  V.  Hawley,  i  Barb.  Ch.  12a. 


2  This  matter  will  be  more  fully  con- 
sidered in  the  chapter  on  suits  by  and 
against  receivers.  See  also  Cook  on 
Stock  and  Stockholders,  S  20^. 

•Elderkin  v.  Peterson,  8  Wash.  674. 
36  Pac  R.  io8p;  Big  Creek  Stone  Ca 
y.  Seward,  114  Ind.  205,  42  N.  E.  R. 
464;  Barcolno  v.  Tutcn,  32  AtL  R.  2. 

^Billings  V.  Robinson*  26  Hun,  laa: 
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it  was  instituted  by  the  corporation  before  his  appointment.®  In 
an  early  case  it  was  held  that  a  receiver,  in  an  action  for  sequestra- 
tion, and  vested  only  with  the  ordinary  powers  of  receivers  in  such 
cases,  could  not  sue  in  equity  for  the  unpaid  balance  of  subscrip- 
tions." 

It  is  proper  for  the  court,  in  actions  by  receivers  to  collect  assess- 
ments and  unpaid  subscriptions,  to  enjoin  the  creditors,  upon  the 
application  of  the  receiver,  from  prosecuting  like  actions.''^  A  re- 
ceiver appointed  in  one  state,  with  authority  to  sue  in  the  name  of 
the  corporation,  may  bring  an  action  upon  a  premium  note  in  an- 
other state,  if  no  creditor  therein  objects  or  claims  the  proceeds.* 

A  receiver  for  a  corporation  appointed  in  one  state  may  sue  in 
the  name  of  the  corporation  in  another  state  to  collect  unpaid  stock 
subscriptions,  when  such  suit  does  not  disturb  the  rights  of  citizens 
of  the  latter  state  or  violate  its  policy  or  laws.®  He  has  power  to 
enforce  the  collection  of  assessments  made  by  the  board  of  directors 
prior  to  his  appointment.^^  But  it  has  been  held  that  a  receiver 
appointed  in  a  foreclosure  proceeding  is  not  possessed  of  authority 
to  enforce  the  payment  of  unpaid  subscriptions."  It  is  the  duty  of 
the  receiver  of  a  corporation  to  collect  the  unpaid  subscriptions  to 
its  capital  stock,**  and  may,  under  the  directions  of  the  court, 
maintain  a  suit  against  a  stockholder  for  such  purpose.**  The 
power  possessed  by  the  board  of  directors  to  levy  and  collect  as- 
sessments is  vested  in  the  receiver,  who  may  enforce  the  payment 
of  an  assessment.**  It  has  been  declared  that  a  receiver  of  an  in- 
solvent corporation  appointed  in  one  state  would  be  permitted  to 
enforce  the  payment  of  an  assessment  against  a  stockholder  resid- 
ing in  another  state.**^ 

A  receiver  appointed  in  a  suit  to  foreclose  a  mortgage  was  said 
not  to  be  the  proper  party  to  enforce  payment  of  subscriptions  to 


*  Phoenix  Warehousing  Co.  v.  Bad- 
ger, 67  N.  Y.  294. 

•Mann  v.  Pentz,  3  N.  Y.  315. 

^Calkins  v.  Atkinson,  2  Lans.  12; 
Rankine  v.  Elliott,  16  N.  Y.  377;  At- 
torney-General V.  Guardian  Mutual 
Life  Ins.  Co.  TJ  N.  Y.  272;  Osgood 
T.  Laytin,  48  Barb.  463. 

•Lycoming  Ins.  Co.  v.  Wright,  55 
Vt.  526. 

^Castleman  v.  Templeman,  40  Atl. 
R.  275,  41  L.  R.  A.  367. 

*^Wyman  v.  Williams,  52  Nebr. 
833,  73  N.  W.  R.  285. 


"Lea  V.  Iron  Belt  Mercantile  Co. 
119  Ala,  271,  24  So.  R.  28. 

12  Campbell  v.  Chapman,  31   So.  R. 

lOI. 

13  Berry  v.  Rood,  168  Mo.  316,  67 
S.  W.  R.  644. 

"Maxwell  v.  Aiken,  89  Fed.  R. 
178;  Cumberland  Land  Co.  v.  Clinton 
Hill  Lumber  &  Mfg.  Co.  57  N.  J.  Eq, 
627,  42  Atl.  R.  585. 

w  Tompkin  v.  Blakey,  70  N.  H.  584. 
49  Atl.  R.  III. 
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Stock,  where  his  appointment  does  not  interfere  with  the  manage- 
ment and  control  of  the  unincumbered  assets  of  the  corporation, 
and  that  in  such  a  case  the  appointment  is  no  objection  to  the 
maintenance  of  a  bill  at  the  instance  of  a  creditor  of  a  corporation 
to  enforce  the  payment  of  stock  subscriptions.^'  Ordinarily  it  is 
the  duty  of  a  receiver  of  a  corporation  to  collect  the  unpaid  sub- 
scripticms  to  its  capital  stock. *^  A  court  will  not  require  its  receiver 
to  sue  for  and  collect  unpaid  stock  subscriptions  when  there  is  no 
existing  creditor  having  an  tmsatisfied  debt  against  the  corpora* 
tion." 

Section  371.  Of  the  Power  of  Receivers  to  Enforce  the  Statutory 
Liability  of  Shareholders — There  is  some  conflict  of  the  author- 
ities upon  the  question  of  the  power  of  the  receiver  of  a  corpora- 
tion to  enforce  the  statutory  liability  of  stockholders.  The  particu- 
lar provisions  of  the  different  state  enactments  upon  the  subject 
affect  the  question  at  issue.  Where  the  statutory  provision  does  not 
negative  the  right  the  rule  is  that  the  receiver  is  possessed  of  the 
power  to  enforce  such  liability,  and  that  the  right  of  the  creditors 
to  do  so  ceases.  *•  Under  the  corporation  laws  of  Kansas  a  cred- 
itor is  given  the  right  to  maintain  an  action  to  enforce  the  lia- 
bility of  a  stockholder  and  the  federal  court  in  New  York  declared 
that  a  creditor  of  a  Kansas  corporation  could  institute  and  main- 
tain an  action  in  New  York  to  enforce  the  liability  of  a  stockholder, 
notwithstanding  the  corporation  was  in  the  hands  of  a  receiver. 
The  contention  that  the  receiver  was  the  only  one  having  power 
to  maintain  the  suit  was  denied,  though  his  right  to  institute  and 
successfully  prosecute  such  an  action  was  not  questioned.**  The 
liability  of  stockholders  for  the  debts  and  contracts  of  the  corpo- 
ration, created  by  the  constitution  and  statutes  of  Washington,  may 
be  enforced  by  a  receiver.*^  In  the  case  denying  the  right  of  the 
receiver  to  enforce  the  statutory  liability  of  stockholders  it  is  rea- 
soned that  such  liability  never  was  a  part  of  the  assets  of  the  cor- 
poration, for  it  is  due  directly  to  creditors.  Such  is  the  argument 
in  a  recent  Minnesota  case  in  which  the  right  of  the  receiver  to 


i^Lca  V.  Iron  Belt  Mercantile  G>.  Banking  Co.  66  Conn.  277,  33  AtL  R. 

119  Ala.  271,  24  So.  R.  a6.  1003. 

*^  Campbell  v.  Chapman,  31  So.  R.  *>  American    Freehold    Land   Mort- 

loi.  gage  Co.  V.  Woodworth,  82  Fed  R. 

w  Pichcnor  v.  William  Block  Pave-  269. 

ment  Co.  1 16  Ga.  303,  42  S.  E.  R.  505.  «  Howarth  v.  Ellwanger,  86  Fed.  R. 

*•  Links     V.     Connecticut     Rubber  54. 
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enforce  the  liability  was  denied,^  But  such  reasoning  excludes 
consideration  of  the  fact  that  the  receiver  of  a  corporation  is  the 
representative  of  the  creditors,  and  possesses  the  power  to  enforce 
their  rights.  It  is  on  this  theory  that  the  right  of  a  creditor  to 
enforce  the  liability  against  the  stockholder  may  be  exercised  by 
the  receiver.  It  has  been  held  that  an  action  to  enforce  the  lia- 
bility of  a  stockholder  must  be  for  the  benefit  of  the  creditors  of 
the  corporation,  and  that  such  right  vests  in  the  receiver  and  should 
be  prosecuted  in  his  own  name.^  But  this  was  because  of  the 
wording  of  the  statute.  A  receiver  appointed  for  an  insolvent 
bank  in  the  State  of  Washington  was  adjudged  to  have  the  right 
to  enforce  the  liability  of  a  stockholder  residing  in  the  State  of  New 
York.  It  was  said  that  the  enforcement  of  the  liability  of  stock- 
holders in  Washington  was  the  same  as  in  New  York.  The  court 
distinguished  the  case  from  that  of  Marshall  v.  Sherman,^  which 
was  an  action  brought  by  receiver  of  a  bank  in  Kansas  against  a 
stockholder  resident  of  New  York,  it  being  said  that  the  statute  of 
Kansas  provided  a  special  and  peculiar  remedy  against  the  stock- 
holders of  a  corporation  created  under  the  laws  of  Kansas  that 
such  liability  was  intended  to  be  enforced  under  and  within  the 
jurisdiction  of  that  statute.^  The  federal  court  of  Massachusetts, 
notwithstanding  the  decision  to  the  contrary  in  that  state,^  held 
to  the  rule  that  the  receiver  of  a  corporation  had  the  right  to  enforce 
the  liability  of  stockholders.^^  In  Maine  it  has  been  held  that  where 
a  receiver  has  the  power  under  the  statute  on  order  of  the  ai>point- 
ing  court  to  enforce  the  liability  of  stockholders  a  receiver  apix>inted 
for  a  corporation  of  one  state  will  be  permitted  to  sue  a  stockholder 
of  a  corporation  in  Maine  and  enforce  his  liability.^  If  a  receiver  is 
appointed  in  a  proceeding  in  which  he  does  not  take  title  to  the  assets, 
it  has  been  held  that  he  has  no  authority  to  go  into  another  jurisdic- 
tion and  sue  to  enforce  the  liability  of  stockholders,  that  the  appoint- 
ing court  has  no  power  to  confer  such  authority.^  It  was  remarked 
in  this  case  that  the  receiver  was  the  mere  agent  of  the  court 
for  the  purpose  of  bringing  such  suit.    Where  a  receiver  had  been 

22  Minnesota  Base-Ball  Commission  28  gg  Fed.  R.  283. 

V.  City  Bank,  66  Minn.  441,  69  N.  W.  27  Hayward    v.    Leeson,    176    Mass. 

R.  331.  3io»  57  N.  E.  R.  656,  49  L.  R-  A.  725. 

» Brown  v.  Brink,  $7  Neb.  606,  78  »Hale  v.   Tyler,   104  Fed.   R.  754- 

N.  W.  R.  280.  See  also  Hale  v.  Hardon,  95  Fed.  R. 

2*  148  N.  Y.  9,  42  N.  R  R.  419.  747»   37   C.    C.    A.   249,   reversing  89 

25Howarth  v.   Angle,  57  N.  Y.   S.  Fed.  R.  283. 

^87.  39  App.  Div.  151,  confirming  55  » Childs  v.  Cleaver,  95  Me.  498,  50 

N.  Y.  S.  1108.  Atl.  R.  714. 
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appointed  in  Kansas  it  was  held  in  Pennsylvania  that  the  liability 
of  a  stockholder  cannot  be  enforced  there  by  a  creditor  of  the  cor- 
poration, but  that  the  receiver  was  exclusively  vested  with  the  power 
to  enforce  such  liability.^  The  cases  holding  that  the  receiver  has 
no  right  to  enforce  the  statutory  liability  of  a  stockholder  declared 
that  the  liability  was  not  an  asset  of  the  company,  is  a  right  to  the 
creditor  which  can  be  enforced  only  by  the  latter.**  In  a  recent 
case  which  considered  the  question  upon  the  subject  somewhat  at 
length  it  was  said  that  there  is  a  conflict  in  the  authorities  upon 
the  subject  which  cannot  be  reconciled.  The  courts  declared  that 
it  desired  to  adopt  the  rule  that  the  creditors  and  not  the  receiver 
of  the  insolvent  company  are  the  proper  parties  to  enforce  the  statu- 
tory liability  of  stockholders.^*  The  receiver  of  an  insolvent  cor- 
poration may  maintain  an  action  to  set  aside  a  mortgage  on  corpo- 
rate property  which  is  fraudulent  as  to  creditors,  though  valid  as 
to  the  corporation.** 


soHilliker  v.  Hale,  117  Fed.  R.  220, 
54  C.  C.  A.  252. 

M  Gushing  v.  Perot,  175  Pa.  St  66, 
34  Atl.  R.  447. 

82  Fidelity  Ins.,  Trust  &  Safe  De- 
posit Co.  V.  Mechanics'  Savings  Bank, 
97  Fed.  R.  297,  38  C.  C  A.  193,  re- 
versing 91  Fed.  R.  456. 

^  McLoughlin  v.  Kimball,  20  Utah, 
254,  58  Pac.  R.  285.  We  quote  from 
this  case  as  follows :  "  Since  this 
court  has  chosen  to  adopt  the  rule 
that  the  creditors  and  not  the  general 
receiver  of  the  insolvent  company  are 
the  proper  parties  to  collect  the  statu- 
tory liabilities  of  the  stockholders,  we 
do  not  think  it  would  be  wise  to  frit- 
ter away  the  rule  by  making  excep- 
tions based  upon  finely-drawn  distinc- 
tions as  to  the  name  by  which  the  re- 
ceiver is  called,  the  form  of  the  order 
appointing  him,  or  whether  he  is  ap- 
pointed in  a  suit  brought  by  the  cred- 
itor or  the  stockholder.  ♦  *  ♦  It 
is  urged  that  a  distinction  should  be 
made  where  a  receiver  is  appointed  in 
a  creditor's  suit  and  not  in  a  suit 
brought  by  one  of  the  stockholders. 
We  do  not  think  it  would  be  either 
logical  or  expedient  to  make  such  a 
distinction.    The  principal  reason  why 


the  courts  have  not  permitted  receiv- 
ers of  insolvent  corporations  to  recog- 
nize the  statutory  liability  of  stock- 
holders ♦  •  *  is  that  this  addi- 
tional statutory  liability  of  stockhold- 
ers is  not  an  asset  of  the  corporation 
which  the  receiver  is  authorized  to 
take  into  his  possession,  but  belongs 
to  creditors  in  the  event  that  their 
claims  cannot  be  paid  out  of  the  cor- 
porate assets.  ♦  ♦  ♦  The  fact  that 
the  general  receiver  is  appointed  in  a 
suit  brought  by  a  creditor  and  not  a 
stockholder,  should  be  considered  a 
mere  incident.  The  receiver  stands 
in  the  same  representative  capacity  in 
the  one  case  as  in  the  other.  If  ap- 
pointed at  the  suit  of  a  creditor  to 
collect  and  take  possession  of  the  cor- 
porate assets,  he  represents  all  the 
parties  interested,  the  creditors,  stock- 
holders, and  the  corporation.  If  ap- 
pointed in  a  suit  by  the  stockhoMers 
to  wind  up  the  affairs  of  the  corpora- 
tion  he  likewise  represents  the  same 
parties."  See  also  Steinke  ▼.  Loof- 
bourow,  54  Pac  R.  120;  Curtis  t. 
Lewis,  74  Conn.  367,  50  Atl.  R.  ftF8. 
The  receiver's  right  to  enforce  the 
liability  of  stockholders  is  supported 
by  these  cases:    Story  v.  Furmaii,  as 
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It  has  been  held  that  a  receiver  will  be  appointed  for  the  purpose 
of  enforcing  the  liability  of  stockholders,  where  the  corporation  has 
made  a  general  assignment  for  the  benefit  of  creditors,  on  the 
ground  that  the  assignee  did  not  have  the  right  to  enforce  such 
liability.**  The  United  States  supreme  court  has  held  where  a 
receiver  is  appointed  who  takes  no  title  to  the  fund  and  acts  simply 
as  the  arm  of  the  court  without  any  other  right  or  title,  he  cannot 
maintain  a  suit  in  a  foreign  state  to  enforce  the  liability  of  stock- 
holders, and  that  under  the  laws  of  Minnesota  a  receiver  of  an  in- 
solvent corporation  has  no  such  right.^  When  a  citizen  of  one 
state  becomes  a  stockholder  in  a  corporation  created  under  the  laws 
of  another  state  he  assumes  the  obligation  to  respond  to  any  demand 
that  may  be  made  on  him  through  the  agency  of  a  receiver  for  any 
liability  as  a  stockholder,  and  he  must  answer  to  the  suit  by  the 
receiver  in  a  state  other  than  where  the  corporation  was  organized.^^ 

Section  372.  Of  Actions  Upon  Premium  Notes  —  Assessments. 

—  The  rule  in  Indiana  as  to  pleadings  in  actions  by  receivers  of  in- 
solvent insurance  companies  to  recover  assessments  upon  premium 
notes,  is  that  all  the  facts  necessary  to  show  a  liability  upon  the  note 
must  be  pleaded.  For,  while  the  court  appointing  him  may  prop- 
erly pass  upon  the  question  of  the  necessity  of  a  receiver,  it  can- 
not, in  that  proceeding,  settle  the  question  of  the  liability  of  the 
maker  of  a  premium  note  to  pay,  either  in  whole  or  in  part.'^  The 
liability  of  the  makers  of  the  premium  notes  being  contingent,  such 
contingent  or  conditional  liability  is  not  changed  into  an  absolute 
<Mie  by  the  insolvency  of  the  company  and  the  appointment  of  a 
receiver;  since  the  courts  cannot  change  the  terms  of  the  agree- 
ment, nor  make  that  an  absolute  promise  which  was  before  a  con- 
ditional one;  and  the  appointment  of  a  receiver  merely  clothes  him 


N.  Y.  214;  Eames  v.  Doris,  102  111. 
350;  Hall  V.  United  States  Ins.  Co.  5 
Gill,  484.  It  is  denied  in  these: 
Jacobson  v.  Allen,  20  Blatchf.  525; 
Wincock  v.  Turpin,  96  111.  135.  Sec 
also  Famsworth  v.  Wood,  91  N.  Y. 
308;  Billings  V.  Robinson,  94  N.  Y. 
415;  Cuykendall  v.  Corning,  88  N.  Y. 
129;  McDonald  v.  Ross-Lewin,  29 
Hun,  87. 

**  International  Trust  Co.  v.  Amer- 
ican Loan  &  Trust  Co.  62  Minn.  501, 
65  N.  W.  R.  78- 

w  Hale  V.  Allinson,  188  U.  S.  56,  23 


Sup.  Ct  R.  244.  The  contrary  has 
been  held  in  a  case  involving  the 
power  of  a  receiver  under  the  statutes 
of  Minnesota.  Hale  v.  Hilliker,  109 
Fed.  R.  273,  approving  Hale  v.  Har- 
din, 95  Fed.  R.  747,  2^  C.  C.  A.  240. 

MFish  V.  Smith,  73  Conn.  377,  47 
Atl.  R.  711- 

87Manlove  v.  Burger,  38  Ind.  211. 
See  also  Embree  v.  Shideler,  36  Ind. 
423;  Tippecanoe  Township  v.  Man- 
love,  39  Ind.  249;  Manlove  v.  Naw,  39 
Ind.  289. 
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with  the  power,  under  the  statute,  of  determining  the  amount  of 
indebtedness  due  upon  the  notes,  by  proceedings  to  make  the  neces- 
sary assessments,  and  by  taking  such  other  steps  as  are  required 
by  law  to  fix  the  liability  of  the  makers  of  the  notes,  the  ap[x>int- 
ment  itself  in  no  manner  fixing  such  liability.**  An  apportion- 
ment of  the  losses  and  an  assessment  by  the  receiver,  where  re- 
quired by  the  statute,  is  an  indispensable  condition  to  his  rig^t  of 
action  upon  premium  notes;  in  such  an  action  he  must,  therefore,, 
allege  and  prove  that  he  has  performed  that  ccmdition.** 

It  is  the  rule  in  New  York,  in  this  class  of  cases,  that  the  re- 
ceiver takes  the  place  of  the  directors  in  ascertaining  the  amount 
of  demands  against  the  company,  and  in  determining  the  necessity 
for  an  assessment,  as  well  as  its  amount,  except  that  he  cannot 
act  without  the  sanction  of  the  court.  The  court,  however,  does 
not  make  the  assessment,  the  receiver  being  himself  the  actor  for 
that  purpose,  and  his  /  authority  depending,  not  upon  the  order  of 
the  court,  but  upon  the  existence  of  the  facts  rendering  an  assess- 
ment proper.  The  requirement  of  the  approval  of  the  court  is  an 
additional  restriction  upon  the  receiver's  authority,  but  does  not  dis- 
pense with  the  other  conditions.  The  court,  therefore,  neither 
adjudicates  upon  the  liability  of  the  company,  nor  the  amount  for 
which  assessments  shall  be  made,  nor  the  ratio  of  assessment,  but 
merely  sanctions  the  acts  of  the  receiver.**^ 

In  thus  making  assessments  upon  the  makers  of  premium  notes 
under  the  laws  of  New  York,  the  receiver  acts  under  the  statute,  in 
a  ministerial  and  not  in  a  judicial  capacity.*^  And  his  action  being 
ministerial,  the  fact  that  a  former  receiver  has  made  an  assessment 
upon  the  same  notes,  will  not  prevent  his  successor  from  making  a 
new  assessment  for  the  same  purposes,  since  it  is  merely  repeating 
the  performance  of  a  condition  precedent  to  a  right  of  action  upon 
the  notes  by  the  receiver,  and  is  by  no  means  a  judicial  determina- 
tion of  the  matter.*^  Neither  is  the  receiver  required  to  prove  all 
the  facts  upon  which  he,  or  the  company,  allowed  the  losses  for 
which  the  assessment  was  made.    All  he  need  show  is  that  sufficient 


s>  Williams    v.    Babcock,    25    Barb.  ^  Thomas  v.  Whallon,  31  Barb.  173. 

109.  See  also  McDonald  v.  Ross-Lewin,  a^ 

••  Shaughnessy   v.    The   Rensselaer  Hun,  87. 

Ins.  Co.  21  Barb.  605;  Devendorf  v.  ^^  Thomas  v.  Whallon,  31  Barb.  172; 

Beardsley,  23  Barb.  656;  Thomas  v.  Sands  v.   Sweet,  44  Barb.    108.     Cf. 

Whallon,  31  Barb.  172;  Bangs  v.  Mc-  Bangs  v.  Duckinfield,  t8  N.   Y.  592. 

Tntosh,  23  Barb.  591;  Sands  v.  Sand-  ^  Sands   v.    Sweet,  44    Barb.    tcB; 

ers,  26  N.  Y.  416;  Jackson  v.  Roberts,  Jackson  v.  Van  Slyke,  44  Barb.  ii6w 

31  N.  Y.  304.  note  a. 
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daims  for  losses  were  presented  to  the  company,  or  to  him,  and 
which  he  allowed,  to  make  up  the  sum  for  which  the  assessment 
was  levied.^ 

The  order  of  the  court  approving  the  assessment  does  not  operate 
conclusively  as  against  the  maker  in  an  action  against  him.  The 
approval  of  the  court  and  the  act  of  the  receiver  are  the  equivalent 
of  the  act  of  the  directors,  had  the  assessment  been  made  by  them. 
It  is  a  ministerial  and  not  a  judicial  act.""  In  making  such  an  as- 
sessment the  receiver  may  include  in  the  amount  to  be  raised,  a 
balance  of  a  former  assessment  which  could  not  be  collected.^^ 
When  he  is  satisfied,  from  an  examination  of  the  liabilities  of  the 
company,  that  there  is  no  note  which  is  not  chargeable  to  its  full 
amount  for  liabilities  justly  attaching,  he  may  make  a  general  as- 
sessment upon  all  the  notes  to  their  full  amount,  without  regard 
to  classes,  and  without  specifying  the  name  of  the  party  bound  to 
contribute,  or  the  amount  of  the  note.**  Moreover  the  liability  of 
the  members  of  mutual  insurance  companies  upon  their  premium 
notes,  is  not  increased  by  reason  of  the  insolvency  of  the  corpora- 
tion and  the  appointment  of  a  receiver,  since  the  receiver  is  merely 
substituted  in  place  of  the  directors  of  the  company,  and  vested 
with  their  rights  and  powers  and  nothing  more.*^ 

Section  373.  Defenses  in  Actions  Against  Stockholders. —  In  a 
suit  by  the  receivers  of  a  corporation  upon  a  note  given  to  the  cor- 
poration, the  claim  that  the  company  was  never  properly  organized, 
should,  it  seems,  be  pleaded  in  abatement.*®  If  a  note  in  the  hands 
of  the  corporation  was  void,  or  incapable  of  enforcement,  by  reason 
of  fraud,  or  illegality,  in  its  procurement  or  inception,  passing  it 
into  the  hands  of  a  receiver  does  not  purge  it  of  these  defects.**  He 
must  properly  allege  and  prove  that  the  chose  in  action  upon  which 
he  sues  was  part  of  the  assets  of  the  corporation.  Accordingly, 
where  the  corporation  in  the  hands  of  a  receiver  had  changed  its 
name,  and  among  its  assets  was  a  note  made  payable  to  it  in  its 
fomier  name,  it  was  held,  in  an  action  by  the  receiver  thereon,  that 

^  Sands  v.  HiU,  42  Barb.  651 ;  Jack-  Medbury,   19   N.   Y.  :i2.     Cf.  Deven- 

son  V.  Roberts,  31  N.  Y.  404.  dorf  v.   Beardsley,  23   Barb.   656. 

^  Bangs   V.   Duckxnfield,    18   N.   Y.  ^^Brouwer    v.    Appleby,    i     Sandf. 

592-  Super.   Ct.   158.     It   is   for   the   state 

*  Bangs  V.  Gray,  12  N.  Y.  477.  only  to  question   the   proper   organi- 

^  Sands  v.  Sanders,  28  N.  Y.  416.  zation  of  a  corporation. 

*^  Shaughnessy    v.    The    Rensselaer  *®Devendorf  v.  Beardsley,  2^  Barb. 

Ins.  Co.   21   Barb.   605;    Williams  v.  656. 
Babcock,    25    Barb.    109;    Savage    v. 
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he  must  show  that  the  note  was  part  of  the  company's  assets.*^  He 
cannot  recover  upon  a  premium  note  where  the  liability  depends 
upon  an  assessment  and  notice  thereof,  and  the  company  never  gave 
the  notice.  To  maintain  successfully  such  an  action  he  must  take 
the  steps  necessary  to  fix  the  liability  of  the  defendant."  And 
where  he  has  himself  made  the  assessment,  he  must  allege  and 
prove  that  the  court  has  passed  upon  the  validity  of  the  demands 
for  the  payment  of  which  the  assessment  is  made.^ 

A  stockholder,  sued  for  unpaid  subscriptions  to  stock,  or  upon 
assessments,  cannot,  plead,  as  a  defense,  any  irregularity  in  the 
appointment  of  the  receiver,  or  that  the  appointment  was  procured 
through  fraud,  or  that  the  assessment  was  erroneously  ordered ;  nor 
can  he  set  up  any  fraudulent  acts  of  the  officers  of  the  company, 
or  of  the  receiver,  or  misdirection  by  the  court.  Neither  can  he 
plead  that  the  corporation  is  not  indebted,  nor  any  other  matters 
that  should  have  been  presented  in  the  proceeding  in  which  the 
receiver  was  appointed  or  the  assessment  ordered." 

It  is  no  answer  to  an  action  upon  a  note  g^ven  in  payment  for 
subscription  to  stock,  that  it  was  without  consideration  and  in  aid 
of  a  fraudulent  transaction  to  which  the  defendant  was  a  party.** 
The  maker  of  a  premium  n6te  is  not  relieved  from  liability  thereon 
because  the  receiver  allowed  a  claim  to  which  he  might  have 
pleaded  the  statute  of  limitations.*"^ 

Section  374.  Further  of  Defenses  in  Actions  Against  Stockhold- 
ers —  Estoppel —  It  cannot  be  shown  that  the  stock  was  only 
partly  taken  if  the  defendant,  being  aware  of  that  fact,  tocJc  part  in 
the  affairs  of  the  company.*^  And  a  defendant  who  acted  as  a 
director  of  the  corporation  is  estopped  from  denying  its  corporate 
existence  and  from  proving  that  the  capital  was  not  paid  in  full  in 
cash  where  the  statute  required  it  to  be  fully  paid  before  business 
commenced,  and  that  he  had  been  induced  to  become  a  subscriber 
through  the  false  statement  that  the  stock  had  been  paid  in  full.®^ 

But  in  a  case  in  Illinois  it  was  held  a  valid  defense  that  the 
stockholder  was  not  a  party  to  the  proceeding  in  which  the  receiver 
was  appointed,  and  was  not,  for  that  reason,  concluded  by  the 
decree ;  also  that  the  decree  was  invalid,  inasmuch  as  it  authorized 

*w Hyatt  V.  McMahon,  2$  Barb.  457.  "Farmers   &    Mechanics*    Bank  v. 

*i  Williams    v.    Babcock,    25    Barb.  Jenks,  7  Mete.  592. 
109;    Thomas   v.    Whallon,   31    Barb.  '"^  Sands  v.  Hill,  42  Barb.  fei. 

172.  wStillman   v.    Dougherty,   44   MA 

*2  Downs  V.  Hammond,  47  Ind.  131.  380. 

*•  Stewart   v.    Lay,   45    Iowa,   604 ;  '^  Ruggles  v.  Brocki  6  Hun,  164. 

Schoonover  v.  Hinckley,  48  Iowa,  S2. 
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the  receiver  to  compromise  with  stockholders  as  to  the  payment  of 
their  subscriptions.^  And  it  is  a  perfect  defense  to  an  action 
brought  to  recover  an  assessment  upon  a  premium  note  that  the 
power  to  make  such  assessment  was  limited  by  statute  to  the  neces- 
sity of  providing  for  the  payment  of  "  just  claims,"  and  that  neither 
the  receiver  nor  the  court  has  passed  upon  the  justice  of  the  claims 
for  which  the  assessment  was  levied.'* 

No  recovery  can  be  had  for  an  unpaid  balance  of  subscription 
to  stock,  against  a  party  who  in  good  faith,  before  the  appointment 
of  the  receiver,  transferred  all  his  stock,  and  before  such  transfer 
paid  all  the  assessments  thereon,  it  not  appearing  that  any  of  the 
present  creditors  of  the  company  were  creditors  when  the  transfer 
was  made.^  The  collection  of  a  judgment  in  such  an  action  can- 
not be  enjoined  until  the  debts  of  the  corporation  are  ascertained 
and  the  amount  due  from  each  stockholder  is  determined.  Equities 
of  that  kind  should  be  pleaded  in  the  original  action.®^ 

Section  375.  In  General  of  the  Receiver's  Title. —  It  will  be 
found  that  whether  the  title  vests  in  the  receiver  before  or  after  the 
final  decree  depends  upon  the  statute  under  which  he  is  appointed. 

In  New  Jersey  the  order  of  appointment  operates  as  a  convey- 
ance of  the  property  of  the  corporation  to  the  receiver.^  In  Michi- 
gan it  has  been  held  that  the  title  to  the  real  estate  of  a  corpora- 
tion is  not  divested  by  the  appointment  of  a  receiver  pendente 
lite,  and  when  no  assignment  of  such  title  is  ever  made  by  the  cor- 
poration to  the  receiver,  who  afterward  becomes  functus  oificio,  the 
real  estate  of  the  corporation  is  subject  to  the  lien  of  a  judgment 
and  execution,  as  if  there  had  never  been  a  receiver.'^  And  in 
Indiana,  the  appointment  does  not  divest  a  judgment  lien  previously 
acquired.  Where  the  judgment  can  be  collected  in  the  usual  way, 
the  court  may  properly  refuse  to  enforce  it  out  of  moneys  in  the 
hands  of  the  receiver,  when  it  is  not  shown  that  such  moneys  are 
the  proceeds  of  a  sale  of  the  property  upon  which  the  creditor  has 
a  lien.**  The  receiver  becomes  entitled  to  all  rents  accruing  after 
his  appointment.*^ 

*®  Chandler  v.  Brown,  yj  111.  333.  ris  Canal  &  Banking  Co.  4  N.  J.  Eq. 

S^Embree  v.  Shideler,  36  Ind.  423;  ^77- 

Downs  V.  Hammond,  47  Ind.  131.  ®3  Montgomery  v.  Merrill,  18  Mich. 

•^Billings  V.  Robinson,  28  Hun,  122.  338. 

•*  Pentz  V.  Hawley,  i  Barb.  Ch.  122.  «*  Southern    Bank   of    Kentucky   v. 

•*  Corrigan    v.    Trenton,    Delaware  Ohio  Ins.  Co.  22  Ind.  181. 

Falls  Co.  7  N.  J.  Eq.  489,  which  over-  <*  Corrigan    v.    Trenton,    Delaware 

ruled  an  earlier  case;  Willink  v.  Mor-  Falls  Co.  7  N.  J.  Eq.  489.     See  also 

Fish  V.  Potts,  8  N.  J.  Eq.  27. 
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The  receiver  acquires  no  title  to  property  in  the  possession  of, 
but  not  owned  by  a  corporation,  of  which  he  is  the  receiver,  e.  g., 
a  special  deposit  of  money  in  a  bank,^  or  securities  pledged  col- 
laterally with  a  draft  forwarded  for  collection.®^ 

It  is  clear  that  the  receiver  of  a  corporation  takes  the  assets  sub- 
ject to  all  the  conditions  and  legal  disabilities  with  which  they  were 
affected  in  the  hands  of  the  corporation  itself.**  He  can  acquire 
no  better  title  nor  any  greater  interest  than  the  corporation  itself 
had,  and  his  acquisition  of  the  property  is  similar  to  that  of  a  pur- 
chaser, or  assignee,  of  a  chose  in  action.  He  takes  subject  to  all 
equities,  set-offs  and  other  defenses  which  might  be  claimed  against 
the  company  itself.^ 

A  creditor  of  a  bank  may  have  the  benefit  of  any  set-off  which 
would  be  just  and  equitable  between  the  parties,  and  if  he  have 
security  for  a  specific  claim  to  an  amount  greater  than  that  debt,  he 
may  set  off  the  excess  against  other  debts  due  by  the  bank  to  him, 
but  he  must  first  apply  such  security  to  the  satisfaction  of  his  claim. 
He  cannot  prove  his  whole  debt  against  the  general  fund,  and  apply 
his  security  to  the  balance  remaining  unpaid  after  receiving  all 
dividends.^®  Under  statute  the  receiver  on  final  decree  becomes 
vested  with  the  title  to  the  corporate  assets.''^  The  receiver  of  a 
corporation  has  the  right  to  collect  and  possess  the  assets  of  a  cor- 
poration wherever  they  may  be  situated,  but  the  exercise  of  that 
right  beyond  the  limits  of  the  state  of  his  appointment  is  by  virtue 
of  the  rule  of  comity,  which  is  not  extended  to  the  prejudice  of 
resident  creditors  or  in  contravention  of  the  policy  of  the  state.*" 

Section  376.  Of  the  Right  of  Set-Off —  It  has  been  held  in  New 
Jersey  that  the  debtor  of  an  insolvent  bank,  whether  his  indebted- 
ness has  actually  accrued  or  not  at  the  time  of  the  insolvency,  may 
set  off  against  his  indebtedness  to  the  receivers,  either  a  deposit  in 
the  bank,  or  bills  of  the  bank  bona  Ade  received  by  him  before  the 
failure  of  the  corporation.  But  the  claim  of  a  debtor  against  an 
insolvent  corporation  does  not  constitute  a  legal  set-off  as  against 


WKinscla  v.  Cataract  City  Bank, 
4  N.  J.  Eq.  158. 

^  Com  Exchange  Bank  v.  Blyc,  loi 
N.  Y.  303. 

<*Devendorf  v.  Beardslcy,  23  Barb. 
656,  659. 

^  Morse  v.  Chapman,  34  Ga.  249; 
In  re  Van  Allen,  37  Barb.  225. 

T<>  State  Bank  v.  Receivers  of  Bank 
of  New  Brunswick,  3  N.  J.  Eq.  266. 


''I  Casey  v.  La  Socicte  de  Credit 
Mobiiier  de  Paris,  2  Woods,  77;  Re- 
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the  receivers.  In  an  action  at  law  by  the  receivers  the  defendant 
will,  however,  be  permitted,  under  the  provisions  of  the  statute  to 
prevent  frauds  by  incorporated  companies,  to  avail  himself  of  the 
defense.  ^^  * 

But,  in  an  action  by  the  receiver  against  a  shareholder  to  recover 
illegal  dividends  declared  in  violation  of  a  statute  prohibiting  any 
dividends  which  might  impair  the  capital  stock,  the  shareholder  will 
not  be  allowed  to  set  off  an  indebtedness  due  to  himself  from  the 
corporation,  since,  for  the  purposes  of  such  action,  the  receivers  do 
not  represent  the  corporation,  but  its  creditors,  for  whose  benefit 
the  suit  is  brought.  The  dividends  thus  illegally  paid  being  a  fraud 
upon  the  creditors,  and  the  reparation  sought  being  the  restoration 
of  the  funds  for  their  benefit,  claims  growing  out  of  independent 
matters  between  the  defendant  and  the  corporation  itself  are  not  a 
proper  subject  of  set-off.''^* 

In  an  action  by  the  receiver  of  a  bank  against  a  stockholder  a 
defendant  cannot  plead  a  claim  for  damages  against  the  bank  for 
false  representations  made  at  the  time  he  paid  his  stock,  for  if  such 
were  permitted  the  defendant  would  be  securing  a  judgment  against 
the  receiver  without  leave  of  court,  and  would  be  given  a  preference 
over  other  creditors.''' 

Section  377.  Of  Estoppel  by  Judgment  Against  the  Corpora- 
tion,— A  judgment  against  the  corporation  operates  as  an  estoppel 
against  the  receiver.  He  may,  however,  avoid  the  estoppel  by 
showing  that  the  judgment  was  rendered  without  jurisdiction,  or 
was  procured  through  fraud  or  collusion.  It  seems  that  he  may 
also  move  to  have  the  judgment  reopened,  and  that  he  may  be 
allowed  to  come  in  and  defend.'^®  The  rule  prevents  him  from  in- 
terposing any  defense  or  raising  any  question  which  might  have 
been  made  in  the  original  action.  Even  if  the  judgment  was  ob- 
tained after  his  appointment,  if  it  nowhere  appears  that  the  com- 
pany was  dissolved  before  the  judgment  was  rendered,  he  is  still 
estopped  by  it."  In  an  action  upon  such  a  judgment  recovered  in 
another  state,  upon  a  policy  of  insurance  issued  by  the  company, 
the  receiver  of  the  company  could  not  set  up  the  defense  that  the 
policy  was  void  by  reason  of  the  breach  of  one  of  its  conditions.''^ 

^  Receivers  v.  Patcrson  Gas  Light  ^  Sheaf e    v.    Larimer,   79    Fed.    R. 

Co.  23  N.  J.  L.  282.  g2i. 

^*  Osgood   V.   Ogden,   4   Keyes,   70.  ''^•Pringlc  v.  Woolworth,  90  N.  Y. 

See  also  Gillett  v.  Phillips,  13  N.  Y,      503. 
114.  ''^  Id. 
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Under  the  same  rule  he  cannot  enjoin  the  collection  of  a  tax  against 
the  company  which  was  previously  declared  valid  in  an  zdioa 

brought  in  the  company's  behalf/* 

* 

Section  378.  Of  the  Liabilities  Incident  to  the  Receivership* — 

A  purchaser  of  the  assets  of  a  corporation  at  a  receiver's  sale  ac- 
quires thereby  no  right  of  action  against  the  former  officers  of  the 
corporation,  to  compel  them  to  account  for  assets  or  effects  of  the 
corporation.®*^  As  a  general  rule  a  corporation  cannot  be  subjected 
to  obligations  or  liabilities  incurred  by  a  receiver,  or  his  agent  or 
servants,  while  in  charge  of  the  corporate  property;  only  the  re- 
ceiver in  his  official  capacity  and  the  property  in  his  charge  being 
liable.®*  Neither  is  the  receiver  authorized  to  reinsure  for  risks 
already  assumed  by  the  company  and  to  pay  the  new  premium  out 
of  its  assets.®^ 

It  is  the  general  rule  that  corporations  are  not  subject  to  obliga- 
tions or  liabilities  incurred  by  receivers,  or  their  agents  or  servants, 
while  in  charge  of  the  corporate  property.®*  It  has  been  held  that 
an  action  will  not  lie  against  a  corporation  for  damages  sustained 
by  the  negligent  operation  of  an  electric-light  plant  by  a  receiver,, 
after  the  receivership  had  ended  and  the  assets  and  control  of  the 
corporate  affairs  had  been  returned  to  the  corporation.**  And 
where  a  receiver  was  in  possession  of  a  turnpike,  it  was  held  that 
the  turnpike  ccxnpany  was  not  liable  for  damages  sustained  because 
of  the  negligence  of  the  receiver.®^ 

Section  379.  Of  the  Aid  of  the  Court  in  the  Administration  of 
the  Receivership. —  A  tribunal  which  has  jurisdiction  to  appoint  a 
receiver  of  an  insolvent  corporation,  may,  in  aid  of  that  appoint- 
ment, forbid  any  subsequent  interference  with  the  property  in  his 
possession  by  way  of  levy  or  seizure  upon  attachment  or  execution. 
The  power  to  make  such  an  order  is  a  necessary  incident  to  its  juris- 
diction.   This  rule  was  declared  in  a  New  York  case,  upon  an  ap- 


•^  Hopkins  v.  Taylor,  87  111.  436. 

*>  Mann  v.  Fairchild,  2  Keyes,  106. 

^^  Heath  v.  Missouri,  Kansas  & 
Texas  Ry.  Co.  83  Mo.  617. 

®  In*  the  Matter  of  the  Croton  Ins. 
Co.  3  Barb.  Ch.  642. 

••Brunncr,  Monds  &  Co.  v.  Central 
Glass  Co.  18  Ind.  App.  174,  47  N.  £. 
R.  687,  63  Am.  St  R.  339. 

**Bartlett,  Admr.  v.  Cicero  Light. 
H.  ft  P.  Co.  69  111.  App.  576.     The 


court  made  the  mere  announcement 
of  the  proposition  without  discussing 
it,  with  a  reference  to  McNuIta  v. 
Lockrtdge,  137  111.  270,  the  opinion  in 
which,  so  far  as  it  concerns  the  ques- 
tion at  issue,  was  said  to  be  ohiier 
dictum, 

»Lock  V.  Franklin  &  HiUsboro 
Turnpike  Co.  100  Tenn.  163,  47  S. 
W.  R.  132. 
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peal  from  an  order  restraining  all  persons  "  from  bringing  or  prose- 
cuting suits  or  proceedings  against  the  corporation  concerned,  or  in 
any  way  interfering  with  its  assets/*®* 

A  party  who  has  deprived  the  receiver  of  a  valuable  privilege 
which  was  incidental  to  assets  coming  into  his  hands,  will  be  com- 
pelled by  the  court  to  restore  such  privilege.  Accordingly,  where 
certificates  of  stock  were  duly  issued  to  a  receiver  of  a  corporation, 
and  it  was  the  duty  of  the  agent  of  the  company  issuing  the  stock 
to  register  the  same,  and  to  certify  that  the  certificates  represented 
shares  which  had  been  duly  registered,  the  court  compelled  a  party 
who  had  prevented  the  stock  belonging  to  the  receiver  from  being 
registered,  and  had  procured  the  registry  in  his  own  favor,  to  re- 
store such  privilege  to  the  receiver.®^  So  also,  where  certain  shares 
of  stock  in  an  incorporated  company  are  in  the  hands  of  its  receiver, 
the  certificates  having  been  duly  issued  to  him,  which  certificates  arc 
entitled  to  be  registered  by  the  transfer  agent  of  the  company,  and 
to  be  certified  as  representing  shares  duly  registered,  such  registra- 
tion being  a  valuable  privilege  appurtenant  to  the  shares,  one  who 
prevents  them  from  being  so  registered,  and  who  converts  the  privi- 
lege to  his  own  use,  by  procuring  it  to  be  conferred  upon  an  equal 
number  of  shares  of  his  own  stcx:k,  may  be  compelled  by  the  court 
to  make  good  the  stock  in  the  hands  of  the  receiver  by  restoring 
such  privilege.^ 

Section  380.  Of  the  Application  of  the  Fund  —  Pa3niient  of  Lia- 
bilities.— If  any  balance  remain  in  the  hands  of  the  receiver  of  an 
insolvent  corporation,  after  satisfying  the  debts  of  the  corporation, 
and  the  necessary  expenses  of  executing  the  trust,  it  must  be  dis- 
tributed among  the  several  stockholders  who  have  paid  in  full  for 
their  stock.^  It  is  for  the  court  to  direct  the  receiver  in  re- 
spect to  the  payment  of  creditors  and  their  respective  priorities, 
even  in  the  case  where  one  creditor  has  obtained,  upon  a  debt  due 
to  him,  a  judgment  against  the  corporation.®^  When  an  action  has 
been  instituted  by  a  corporation  against  one  of  its  shareholders  to 
recover  the  amount  of  his  unpaid  subscription,  it  constitutes  no 
defense  to  such  an  action  that  a  receiver  is  afterward  apix>inted 
over  the  corporation,  and  the  action  will  not  be  defeated  because 
of  such  appointment,  especially  when  the  receiver  has  taken  no 

^Wocrishoffcr  v.  North  River  G)n-  ^opentz    v.    Hawlcy,    i    Barb.    Ch. 

struction  Co.  99  N.  Y.  398.  122. 

«T  Eric  Ry.  Co-  v.  Heath,  8  Blatchf.  «>  Pringle  v.  Woolworth,  90  N.  Y. 

536.  S". 

«Id. 
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steps  to  posseiss  himself  of  the  cause  of  action,  or  to  collect  the 
amount  due  from  defendant.®* 

Where  a  receiver  is  appointed  over  an  insolvent  insurance  com- 
pany, with  authority  to  collect  debts  and  to  pay  liabilities,  upon  a 
bill  by  judgment  creditors  of  the  corporation  against  the  receiver, 
to  compel  him  to  bring  suits  for  the  recovery  of  its  assets,  it  is  not 
proper  for  the  court  to  decree  that  the  receiver  should  apply  the 
money  in  payment  of  the  judgments ;  but  he  should  be  directed  to 
bring  it  into  court,  in  order  that  the  court  itself  may  distribute  it 
to  the  parties  entitled.^ 

A  judgment  against  a  corporation,  recovered  in  a  state  court 
in  the  name  of  its  receiver,  the  suit  having  been  brought  by  leave 
of  the  federal  court  by  which  the  receiver  was  ai>pointed,  for  mate- 
rials purchased  before  the  appointment,  is  valid;  but  the  order  in 
which  the  judgment  shall  be  paid  is  determinable  by  the  federal 
court.^  Where,  under  the  laws  of  the  state,  a  receiver  for  winding 
up  the  affairs  of  an  insolvent  corporation,  upon  the  final  order  for 
his  appointment,  becomes  entitled  to  all  the  property  and  effects  of 
the  corporation,  for  the  purpose  of  distributing  them  among  its 
creditors  and  shareholders,  such  final  order  is  in  the  nature  of  a  de- 
cree in  an  ordinary  creditor's  suit,  against  executors  or  others  who 
arc  trustees  of  a  fund  upon  which  several  creditors  have  claims  for 
the  payment  of  their  debts  ratably,  or  according  to  a  specified  order 
of  priorities.  And  in  such  case  any  creditors,  who  are  not  nominal 
parties  to  the  suit,  may  make  themselves  such  parties  in  fact  by 
coming  in  and  presenting  their  claims  under  the  decree,  and  sub- 
mitting themselves  to  the  jurisdiction  of  the  court  for  the  adjust- 
ment of  their  demands ;  and  a  creditor  thus  coming  in,  as  a  quasi- 
party  to  the  action,  is  entitled  to  the  full  benefit  of  the  decree.** 

A  judgment  in  favor  of  a  state  against  receivers  for  taxes  upon 
the  corporate  property,  should  be  so  entered  as  to  be  enforceable 
against  the  trust  property  only.**  For  services  of  counsel  rendered 
to  the  corporation  after  the  appointment  of  a  receiver,  an  action 
against  th^  receiver  cannot  be  maintained.  The  officers  of  the  com- 
pany cannot,  after  that  date,  subject  the  funds  to  any  legal  liability, 


^^Glenville  Woolen  Co.   v.   Ripley,  a  plaintiff,  in  an  action  pending  against 

43  N.  Y.  206.  an   insolvent  corporation,  may  prcn'c 

^^Benneson  v.  Bill,  62  111.  408.  his  claim  and  share  in  a  dividend  dt- 

w  Harding  v.  Nettleton,  86  Mo.  658,  clared  by  the  receiver,   see  Smith  v. 

4  W.  R.  356.  Manhattan  Ins.  Co.  4  Hun,  127. 

•♦/n  re  City  Bank  of  Buffalo,   10  «*  Commonwealth  v.  Runk,  26  Pa. 

Pliige,  378.    And,  u  to  the  time  when  St  235. 
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but  the  receiver  must  pay  for  services  rendered  prior  to  his  appoint- 
ment."* 
!  The  expenses  of  the  trustee  and  receiver,  reasonably  incurred  in 

I  the  discharge  of  his  trust,  are  a  Hen  upon  the  trust  property  prior 
to  that  of  the  bondholders,  and  among  the  expenses  which  should 
be  allowed  him  are  reasonable  fees  for  counsel  employed  by  him  in 
the  proper  discharge  of  his  trust,  the  cost  of  litigation,  and  the  ex- 
penses in  taking  care  of,  protecting  and  repairing  the  property  in 
his  charge.^ 

A  successful  defendant  in  an  action  brought  by  a  receiver  is  en- 
titled to  an  immediate  order  for  payment  of  the  costs  out  of  any 
funds  in  the  receiver's  hands.^ 

Section  381.  Power  of  Court  to  Authorize  Receiver  of  Private 
Corporation  to  Issue  Certificates  —  Prior  and  Preferential  Debts  — 
Receivership  Expenses — In  the  preceding  chapter,  which  con- 
cerns receivers'  certificates,  the  application  of  that  doctrine  to 
strictly  private  corporations  is  considered ;  and  the  power  of  courts 
of  equity  to  authorize  receivers  of  such  corporations  to  issue  certi- 
ficates of  indebtedness  and  make  them  a  paramount  lien  on  the 
property  is  there  discussed.®^ 

In  the  chapter  upon  receivers  of  railways  the  subject  of  prior  and 
preferential  debts  is  considered.  As  a  strictly  private  corporation, 
unlike  a  railway  company,  owes  no  special  duty  to  the  public,  the 
doctrine  of  preferential  debts,  which  is  the  payment  in  preference 
to  the  complainant's  lien  of  certain  debts  and  obligations  of  the 
company  incurred  prior  to  the  appointment  of  a  receiver,  is  not 
applicable  to  it.^ 

But  when  the  property  of  strictly  private  corporations,  as  well  as 
of  qtiasi'puhlic  corporations  and  individuals,  has  been  placed  in  the 
hands  of  a  receiver,  all  expenses  for  safe-keeping  and  preservation, 
as  well  as  all  expenses  incurred  in  carrying  on  .the  business,  "  are 
properly  payable  out  of  the  income,  if  there  be  any;  and  if  there 
be  none,  then  out  of  the  proceeds  of  the  corpus  of  the  estate  when 
sold."2 

••Barnes    v.    Ncwcomb,   89    N.    Y.  lips  v.  Wise   (Tex.  Civ.  App.),  31   S. 

113.  W.  R.  428;   Manhattan  Trust  Co.  v. 

•^McLanc  v.  Placerville,  etc.,  R.  R.  Seattle   Coal    &    Iron   Co.    19   Wash. 

Co.  66  Cal.  606.  493,  53  Pac.  R.  951 ;  Merriam  v.  Vic- 

•*  Columbian  Ins.  Co.  v.  Stevens,  37  tory  Mining  Co.  37  Oreg.  321,  60  Pac 

N.  Y.  536.  R.  997. 

*  Section  345.  2  Hooper  v.    Central   Trust   Co.   81 

1  Merchants'     Co.     6i     Atlanta     v.  Md.  559,  32  Atl.  R.  505. 
Moore  (Ala.),  17  So.   R.  705;  Phil- 
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It  has  been  held  that  preference  in  the  payment  of  debts  of  a  cor- 
poration may  be  a  condition  of  the  appointment  of  a  receiver,  or 
exercised  afterward,  and  that  it  may  be  appHed  to  income  or  corpus 
under  special  circumstances.^  In  a  vigorous  opinion  by  McClellan, 
J.,  the  supreme  court  of  Alabama,  Head,  J.,  dissenting,  declared 
that  the  rule  announced  in  the  case  of  Fosdick  v.  Schall*  should 
be  applicable  to  both  private  and  quasi-puhlic  corporations.  The 
corporation  in  question  was  a  private  corporation,  a  coal  and 
coke  company.*^    Where  a  receiver  was  appointed  on  the  petition  of 


3  Atlantic  Trust  Co.  v.  Woodbridge 
Canal  &  Irrigation  Co.  79  Fed.  R.  39. 

*99  U.  S.  235. 

^  Drenen  v.  Mercantile  Trust  &  De- 
posit Co.  23  So.  R.  164,  39  L.  R.  A. 
623.  The  opinion  in  this  case  is  rather 
progressive,  and  is  of  such  interest  as 
to  merit  the  following  quotation  from 
it:  "The  doctrine  lies  solely  in  the 
fact  that  the  gross  income  of  the  cor- 
poration, which  in  good  conscience 
belongs  to  its  laborers  and  operatives, 
has  been,  in  one  form  or  another,  di- 
verted from  them  and  converted,  di- 
rectly or  indirectly,  to  the  use,  benefit, 
and  behoof  of  the  bondholders,  to 
whom,  in  equity  and  good  conscience, 
it  does  not  belong,  whether  the  mort- 
gages securing  the  bonds  in  terms  em- 
brace income  or  not,  until  the  wages 
of  laborers  and  operatives,  and  the 
accounts  of  supplies  or  materialmen 
for  labor  done  and  supplies  furnished 
recently  before  the  appointment  of  the 
receiver  have  been  paid.  And  this  Is 
the  whole  equity,  and  it  is,  in  itself, 
a  perfect  equity.  The  fact  that  the 
corporation  is  of  a  public  character 
does  not  enter  into  it,  and  is  not  an 
element  of  it  any  more  than  such  fact 
would  be  necessary  to  a  recovery  in 
trover  for  a  horse  converted  by  a 
corporation.  Every  element  of  this 
equity  may  exist  as  well  against  a 
private  as  against  a  public  corpora- 
tion, and  against  bond  creditors  of 
the  one  as  well  as  the  other.  The 
right  to  be  asserted  is  obviously  the 
same,  whatever  the  character  in  this 


respect  of  the  corporation.  .  The  wrong 
done  the  employees  is  the  same  —  the 
misappropriation  of  the  fund  for  the 
payment  of  their  wages.  And  the 
remedy  for  the  effectuation  of  the 
right  and  the  redress  of  the  wrong  is 
applied  upon  considerations  which 
take  no  account  of  whether  the  cor- 
poration whose  earnings  have  thus 
been  wrongfully  diverted  from  the 
payment  of  its  employees  is  a  railroad 
company,  or  a  manufacturing  com- 
pany, or  a  mining  company.  The  di- 
version of  the  fund  being  shown,  and 
the  equity  being  thus  made  to  appear, 
the  redress  is  accorded,  the  equity  is 
declared  and  effectuated  by  courts  of 
chancery  upon  that  broad  and  benefi- 
cent maxim  of  equity  jurisprudence 
which  imposes  or  authorizes  the  court 
to  impose  upon  every  suitor  asking 
equitable  relief,  the  duty  and  burden 
of  doing  equity;  and  we  have  not 
heard  or  seen  a  suggestion  that  this 
principle  is  applicable  more  to  one 
suitor  than  another,  or  more  to  a 
public  or  private  corporation.  ♦  ♦  * 
There  may  well  be,  ^  from  the  point 
of  view  of  the  bondholders,  as  much 
necessity  of  keeping  the  works  of  a 
private  corporation  going,  in  order  to 
protect  and  preserve  the  property 
which  is  the  bondholders'  security,  as 
also  to  earn  income  for  the  payment 
of  current  expenses  and  the  pnndpal 
and  interest  of  the  bonds.  And  the 
necessity  of  ke.ping  the  corporation 
a  going  concern 'is  in  all  cases  gauged, 
not  from  the  standpoint  of  the  public. 
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Stockholders  and  creditors  of  a  private  corporation  it  was  held  that 
a  claim  of  one  of  the  officers  of  the  company,  for  money  advanced 
to  it  to  keep  a  going  concern,  was  justly  allowed  in  preference 
to  other  debts.*  The  rule  giving  priority  in  preference  of  claims 
over  mortgage  liens  was  declared  inapplicable  to  a  hotel  company, 
and  it  was  said  that  the  rule  would  not  apply  to  private  corpora- 
tions except  for  very  peculiar  reasons.^ 

A  statute  giving  preference  to  the  claims  for  wages  of  "  em- 
ployees, operatives  and  laborers "  when  a  receiver  is  appointed, 
was  declared  not  to  include  a  general  manager  of  the  company, 
who  exercised  absolute  control  and  supervision,  and  performed  no 
manual  labor  or  services  other  than  as  general  superintendent.  The 
word  "  employees  "  was  held  to  include  persons  employed  in  com- 
paratively subordinate  positions,  who  cannot  correctly  be  described 
either  as  operatives  or  laborers;  such  as  bookkeepers,  clerks  and 
salesmen.®  In  another  case  the  word  "  employees,"  as  used  in  this 
statute,  was  held  to  include  an  employee  whose  duties  were  to  go 
from  place  to  place  and  set  up,  put  in  operation  and  rei>air  machines 
made  by  the  corporation.*  Damages  to  persons  caused  by  negli- 
gence of  a  receiver's  servants  in  conducting  a  hotel  were  held  to  be 
a  part  of  the  opera^ting  expenses.^®  The  rule  as  to  the  payment  of 
preferential  debts  as  applicable  to  railroads  has  been  applied  to  a 
coal  and  iron  company." 

Section  382.  Continuing  the  Business  of  the  Corporation. —  The 

appointment  of  a  receiver  of  the  property  of  a  corporation  or 
individual  is  not  for  the  purpose  of  continuing  the  business  of  the 
debtor,  but  rather  to  preserve  and  protect  the  property  during  the 


but  from  the  standpoint  of  the  bond- 
holders. *  *  *  In  our  opinion  the 
equity  is  salutary,  and  its  effectuation 
is  as  practicable  and  necessary  against 
the  bondholders  of  private  as  against 
those  of  public  corporations."  The 
court  held  that  claims  for  laly)r  per- 
formed prior  to  the  appointment  of  a 
receiver  in  mining  and  manufacturing 
coke,  should  be  paid  as  preferential 
debts  out  of  the  earnings  of  the  com- 
pany made  before  the  appointment  of 
a  receiver;  and  it  was  said  that  if 
there  had  been  a  diversion  of  any  of 
these  earnings,  the  claims  of  the  peti- 
tioners should  be  maide  a  charge  on 
the  corpus  of  the  mortgaged  property 


and  paid  out  of  the  first  moneys  com- 
ing into  the  hands  of  the  receiver. 

®  Cowan  v.  Pennsylvania  Plate-Glass 
Co.  184  Pa.  St.  I,  38  Atl.  R.  1075. 

^Hotchkiss  V.  Mokeel,  87  111.  App. 
623. 

®/n  re  Directors  of  American  Lace 
&  Fancy  Paper  Works,  51  N.  Y.  S. 
818,  30  App.  Div.  321. 

•Palmer  v.  Santvoord,  153  N.  Y. 
612,  47  N.  E.  R.  915,  38  L.  R.  A.  402. 

1^  Knickerbocker  v.  Benes,  93  111. 
App.  305. 

11  Manhattan  Trust  Co.  v.  Seattle 
Coal  &  Iron  Co.  16  Wash.  490,  48 
Pac.  R.  333. 
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litigation.  From  this  statement  are  to  be  excepted  railroads  and 
quasi-public  corporations,  in  the  operation  of  which  the  public  has 
a  special  interest,  and  which  owe  a  duty  to  the  public.  The  cur- 
rent of  the  authorities  is  strongly  against  courts  carrying  on  the 
business  of  a  strictly  private  corporation  and  individuals,  and 
this  should  be  done  only  when  the  nature  and  condition  of  the 
business  are  such  that  to  continue  it  would  be  to  the  advantage  and 
benefit  of  all  concerned,  and  constitute  the  exercise  of  a  wise  judicial 
discretion.  That  a  court  of  equity  has  power  to  continue  the 
business  of  the  debtor  defendant,  whether  corporation  or  indi- 
vidual, is  to  be  conceded.^^  It  is  a  matter  within  judicial  discre- 
tion, the  exercise  of  which  will  not  be  disturbed  except  in  a  case  of 
flagrant  error  and  injustice.^^  The  courts  of  England  are  so 
averse  to  engaging  in  and  continuing  the  business  of  a  defendant 
that  where  all  the  bondholders  petitioned  for  such  to  be  done,  the 
court  hesitated,  and  announced  that  the  application  would  be 
granted  only  on  precedent." 

As  to  whether  a  mine  shall  be  operated  by  the  receiver,  has  been 
said  to  be  a  matter  of  business  economy.***  In  another  state  it  was 
held  that  the  court  would  not  appoint  a  receiver  to  carry  on  the 
business  of  mining.*®  But  the  business,  if  continued  by  the 
receiver,  should  be  wound  up  with  the  utmost  speed."  It 
is  only  in  extreme  cases  and  where  quasi-public  corporations 
are  involved  that  a  chancery  court  is  justified  in  undertaking  to 
carry  on  indefinitely  the  business  through  a  receiver.  Outside  of 
railroad  corporations  the  purpose  of  the  court  should  be  the  pres- 
ervation of  the  property.*® 

The  United  States  circuit  court  of  appeals  has  declared  that  it  is 
not  the  function  of  a  court  of  equity  to  carry  on  the  business  of  a 
private  corporation,  and  mentions  the  haste  of  receivers  to  assure 
the  court  that  if  they  had  some  capital  they  could  successfully 
continue  the  business  which  wrecked  the  company.**  Ordinarily 
the  business  of  the  company  should  not  be  continued  by  the  re- 
ceiver;^ and  an  injunction  granted  before  the  appointment  of  a 

12  Section  245.     Bl3rthe  v.  Gibbons,  *''  Etowah  Mining  Co.  v.  Wills  Val- 

35  N.  E.  R.  557.  ley  Mining  &  Mfg.  Co.  106  Ala.  492. 

1*  Wilmington   Star  Mining  Co.   v.  17  So.  R.  522. 

Allen,  95  HI.  288.  "Little     Warrior     Coal     Co.     t. 

i^Makins  v.  Ibotson  (1891),  i  Ch.  Hooper,  105  Ala.  665,  17  So.  R.  11& 

133-  ^*  Hanna  v.  State  Trust  Co.  70  Fed. 

1*  Wilmington  Star  Mining  Co.  v.  R.  2,  30  L.  R.  A.  201. 

Allen.  95  111.  88.  *>  Vance     v.      Shiawassee     Circuit 

i«Hand  v.  Dexter,  41  Ckw  464  Judge  (Mich.),  60  N.  W.  R.  761.    See 

further  upon  this  subject  section  245. 
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receiver,  enjoining  the  company  from  continuing  its  business,  is 
operative  against  the  receiver.^^  It  has  been  held  that  a  court  has 
power  to  authorize  the  receiver  in  possession  of  mining  property  to 
purchase  and  install  additional  machinery  necessary  for  operating 
the  mines,  and  this  without  notice  to  the  parties  to  the  action.^ 


III. 

Of  Receivers  of  National  Banks. 

Section  383.  Of  the  Appointment —  The  comptroller  of  the  cur- 
rency is  authorized,  by  a  provision  of  the  national  banking  act,  to 
appoint  receivers  of  the  property  and  franchises  of  a  national  bank, 
when  the  bank  refuses  to  pay  its  circulating  notes,  and  is  in  default.^*^ 
In  general,  receivers  of  these  banks  are  not  appointed  except  by  the 
comptroller,  but  it  is  held  that  his  power  of  appointment  is  not  ex- 
clusive, that  it  does  not  oust  the  courts  of  equity  of  their  authority 
in  the  matter,  and  that  there  is,  therefore,  in  the  nature  of  the  case, 
nothing  to  prevent  any  court  of  competent  jurisdiction  from  ap- 
pointing a  receiver  of  a  national  bank,  in  any  case  where,  according 
to  the  rules  of  equity,  it  may  pursue  such  a  course  with  regard  to 
any  other  insolvent  corporation.^  Accordingly,  where  a  bank  has 
gone  into  voluntary  liquidation  and  the  comptroller  has,  in  conse- 
quence, no  power  under  the  statute  to  appoint  a  receiver,  a  proper 


^  Steel  V.  Gordon,  14  Wash.  526, 
45  Pac.  R.  151. 

^Freegold  Mining  Co.  v.  Spears, 
136  Cal.  484,  69  Pac  R.  143. 

23  Act  of  June  3,  1864,  «  50;  U.  S. 
•  Rev.  Stat.,  S  5234 ;  13  Stat  at  Large, 
99-  The  original  enactment  is,  viz. ; 
"That  on  becoming  satisfied,  as  speci- 
fied in  this  act,  that  any  association 
has  refused  to  pay  its  circulating 
notes,  as  therein  mentioned,  and  is 
in  default,  the  comptroller  of  the  cur- 
rency may  forthwith  appoint  a  re- 
ceiver, and  require  of  him  such  bond 
and  security  as  he  shall  deem  proper, 
who,  under  the  direction  of  the  comp- 
troller, shall  take  possession  of  the 
books,  records  and  assets  of  every 
description  of  such  association,  collect 
all  debts,  dues  and  claims  belonging 
to  such  association,  and  upon  the  order 
of  a   court  of   record    of   competent 


jurisdiction,  may  sell  or  compound 
all  bad  or  doubtful  debts,  and  on  a 
like  order  sell  all  the  real  and  personal 
property  of  such  association,  on  such 
terms  as  the  court  shall  direct;  and 
may,  if  necessary  to  pay  the  debts  of 
such  association,  enforce  the  indi- 
vidual liability  of  the  stockholders 
provided  for  by  the  twelfth  section 
of  this  act;  and  such  receiver  shall 
pay  over  all  money  so  made  to  the 
treasurer  of  the  United  States,  sub- 
ject to  the  order  of  the  comptroller 
of  the  currency,  and  also  make  re- 
port to  fhe  comptroller  of  all  his  acts 
and  proceedings."  This  provision  is, 
in  substance,  re-enacted  in  section 
5234  of  the  Revised  Statutes,  q.  v. 

2*  Irons  V.  Manufacturers*  Nat. 
Bank,  6  Biss.  301;  Wright  v.  Mer- 
chants' Nat.  Bank,  i  Flipp.  561. 
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court,  in  a  case  where  such  an  action  is  necessary  to  protect  the  in- 
terests of  a  creditor,  may  lawfully  appoint  a  receiver  for  it."  The 
appointment  will  be  presumed  to  have  been  with  the  concurrence 
or  approval  of  the  secretary  of  the  treasury.^ 

Under  the  act  of  June  3,  1864,  authorizing  the  formation  of 
national  banks,  the  federal  court  has  jurisdiction  to  appoint  a  re- 
ceiver to  liquidate  the  bank's  obligations  and  to  collect  and  enforce 
the  liability  of  its  shareholders.  In  such  a  case  the  comptroller  of 
the  currency  need  not  authorize  or  direct  the  institution  of  the  action 
against  the  shareholders.*^  The  comptroller  of  the  currency  has 
power  to  appoint  a  receiver  for  a  defaulting  or  insolvent  national 
bank  and  to  call  for  assessments  upon  the  stockholders  of  the 
bank  without  a  previous  judicial  ascertainment  of  the  necessity  for 
such  action.^ 

Section  384.  What  the  Receiver  Represents  —  Effect  of  the  Ap- 
pointment.—  The  appointment  of  a  receiver  of  a  national  bank 
by  the  comptroller,  with  the  concurrence  of  the  secretary,  consti- 
tutes him  an  officer  of  the  United  States.^  He  is  the  instrument 
of  the  comptroller  and  may  be  removed  by  him  ;^  but,  while  he  rep- 
resents the  bank,  its  stockholders  and  the  creditors,  he  does  not  in 
any  sense  represent  the  government.^^  The  appointment  supersedes 
the  authority  of  the  officers  of  the  bank.  They  are,  if>so  facto,  de- 
prived of  the  power  to  carry  on  the  business  of  banking,  but  the 
corporate  franchise  still  exists.  The  corporation  is  not  dissolved, 
and  the  bank  continues  to  exist.^  Suits  may,  therefore,  properly 
be  brought  against  it  in  its  corporate  capacity,  which  should  be  de- 
fended in  the  same  capacity,^  but  the  receiver  is  usually  a  proper 


26  Irons  V.  Manufacturers'  Nat. 
Bank,  supra, 

2«  Price  V.  Abbott,  17  Fed.  R.  506. 

27  King  V.  Pomeroy,  121  Fed.  R. 
287,  58  C.  C.  A.  209. 

28BushnelI  v.  Leland,  164  U.  S. 
684,  17  Sup.  Ct.  R.  209,  41  L.  Ed.  598. 

20  Stanton  v.  Wilkenson,  8  Benedict, 
357;  Gibson  v.  Peters,  150  U.  S.  342; 
Thompson  v.  Schaetzel,  2  S.  D.  395, 
50  N.  W.  R.  631. 

80  Kennedy  v.  Gibson,  8  Wall.  505. 

81  Case  V.  Terrell,  11  Wall.  199; 
Price  V.  Abbott,  17  Fed.  R.  506. 

82  Bank    of    Bethel    v.    Pahquioque 


Bank,  14  Wall,  383;  Security  Bank 
V.  National  Bank  of  the  Cominon- 
wealth,  2  Hun,  287;  Green  v.  Walkill 
Nat  Bank,  7  Hun,  63;  Chemical  Nat 
Bank  v.  Hartford  Deposit  G>.  (III.) 
41  N.  E.  R.  225. 

83  See  the  cases  in  the  preceding 
note  and  compare,  as  to  the  effect  of 
the  appointment  upon  the  right  of  ac- 
tion of  shareholders  to  recover  from 
the  directors  and  officers  for  the 
fraudulent  and  negligent  management 
of  the  affairs  of  the  bank,  Brincker- 
hoff  V.  Bostwick,  88  N.  Y.  52. 
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party  defendant   in   proceedings   for  the  adjudication   of  claims 
against  the  bank.^ 

The  legality  of  the  appointment  cannot  be  questioned  collaterally, 
as,  for  example,  by  the  debtors  of  the  bank  in  a  suit  by  the  receiver 
to  enforce  the  claims  of  the  bank.  In  such  a  case  the  bank  might 
move  to  have  the  appointment  set  aside,  but  the  debtors  cannot.^ 

The  assets  of  a  national  bank  in  the  hands  of  a  receiver  constitute 
a  trust  fund,  in  behalf  of  all  creditors  having  claims  thereon  valid 
and  in  full  life  when  the  receiver  was  appointed,  which  the  statute 
of  limitations  does  not  touch  or  affect.^® 

It  has  been  held  that  the  receiver  is  entitled  to  be  substituted  as 
sole  defendant  in  an  action  pending  against  the  bank  at  time  of 
appointment ;  and  that  after  the  appointment  the  bank's  right  of  ap- 
peal ceases.^J 

A  receiver  of  a  national  bank  appointed  by  the  comptroller  of 
the  currency  is  subject  to  the  control  of  the  comptroller,  and  the 
appointment  does  not  subject  the  assets  of  the  bank  to  the  custody 
or  control  of  the  federal  court.^  An  agent  of  an  insolvent  na- 
tioi^l  bank  appointed  by  the  stockholders,  and  commissioned  by 
the  comptroller  of  the  currency,  to  succeed  the  receiver  in  the 
performance  of  his  duties,  stands  in  the  place  of  the  receiver  and 
is,  in  fact,  a  receiver,  though  under  a  different  name,  and  is  at 
least  a  qucisi-pvhlic  officer  of  the  United  States.^  The  receiver 
of  a  national  bank  is  a  statutory  assignee  of  all  its  property  and 
business,  and  is  entitled  to  sue  in  his  own  name  to  recover  the 
same,  and  to  enforce  all  the  rights  of  the  corporation  without 
making  it  or  its  creditors  a  party  to  the  suits.*®  He  is  hot  the 
officer  of  any  court,  but  the  agent  and  officer  of  the  United  States 
in  the  performance  of  his  duties.*^ 

The  appointment  of  a  receiver  of  a  national  bank  does  not 
release  a  shareholder  from  liability  for  either  omission  or  com- 
mission. On  the  appointment  of  the  receiver  the  entire  control 
and  administration  of  the  bank's  affairs  are  committed  to  the  re- 
ceiver and  the  comptroller,  subject  to  whatever  rights  of  priority 


^Turner    v.    First    Nat.    Bank,    26  ^8  Snohomish      County      v.      Puget 

Iowa,  562.  Sound  Nat  Bank,  81  Fed.  R.  518. 

» Cadle  V.  Baker,  20  Wall.  650.    Cf.  ^  Chetwood     v.      California      Nat. 

Piatt  V.  Bccbe,  57  N.  Y.  339.  Bank,  113  Cal.  640,  45  Pac.  R.  854. 

w  Riddle  v.  First  Nat  Bank,  27  Fed.  *o  Cockrill    v.    Abales,    86    Fed.    R. 

R-  503,  506.  505. 

^  Sioux   Falls   Nat   Bank  v.   First  *!  Gilbert  v.  McNulta,  96  Fed.  R.  83. 
Nat  Bank,  6  Dak.  113,  50  N.  W.  R. 
829. 
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may  have  been  previously  acquired  by  proceedings  lawfully  in- 
stituted against  the  bank  before  its  suspension.*^  The  receiver 
represents  the  bank,  its  stockholders  and  its  creditors  and  does  not 
in  any  sense  represent  the  government.'"  The  receiver  occupies 
a  fiduciary  relation  to  the  creditors  of  the  bank,  and  may  main- 
tain an  equitable  action  to  enjoin  the  collection  of  taxes  illegally 
assessed  against  the  stock  of  the  bank.** 

• 

Section    385.    Of   the    Administration    of   the    Receivership  — 

Rights,  Powers  and  Duties  of  the  Receiver The  clause  which 

prescribes  that  the  receiver  shall  be  "  under  the  direction  of  the 
comptroller,"  means  nothing  more  than  that  he  shall  be  subject 
to  the  comptroller's  direction,  not  that  he  shall  not  act  without 
orders.  Accordingly  it  is  his  duty  to  bring  suits  to  collect  the 
assets,  without  having  been  instructed  to  do  so  by  the  comp- 
troller.*^ He  is,  however,  limited  as  to  his  functions  by  the  object 
of  the  receivership  and  the  duties  which  it  involves.**  In  one  point 
of  view  he  is  the  mere  agent  of  the  comptroller  of  the  currency,  for 
the  purpose  of  bringing  the  residue  of  the  assets  into  the  Uqited 
States  treasury.  And  while,  for  the  full  accomplishment  of  the  ob- 
ject of  the  statute  and  the  due  performance  of  his  duties,  all  neces- 
sary authority  is  conferred  upon  him,  yet  his  authority  does  not 
extend  to  the  control  of  bonds  deposited  by  the  bank  with  the 
treasurer  of  the  United  States  to  secure  the  currency  of  the  bank. 

The  receiver,  therefore,  has  no  concern  w-ith  and  is  not  a  proper 
party  defendant  to  a  suit  brought  to  establish  title  to  such  bonds 
by  one  claiming  them  by  assignment  from  the  bank.*^  He  has, 
however,  an  undoubted  right,  as  has  already  been  stated,  to  bring 
suits  to  enforce  demands  due  the  bank,*®  the  authority  to  institute 
such  suits  being  deemed  incidental  to  the  proper  discharge  of  his 
functions.     The  receiver's  decision,  it  may,  however,  be  obsenxd. 


« Fautry  v.  Wallace,  182  U.  S.  536, 
21  Sup.  Ct.  R.  878,  45  L.  Ed.  1218. 
*8  Brown   v.   Schlcier,   112   Fed.   R. 

577. 
♦*  Brown  v.  French,  80  Fed.  R.  166. 

^Bank  v.  Kennedy,  17  Wall.  ig. 
In  this  case  Bradley,  J.,  said:  "His 
very  appointment  makes  it  his  duty 
to  collect  the  assets  and  debts  of  the 
association.  With  regard  to  ordinary 
assets  and  debts  no  special  direction 
is  needed ;  no  unusual  exercise  of  judg- 
ment is  required.    They  arc  to  be  col- 


lected of  course;  that  is  what  the  re- 
ceiver is  appointed  to  do."  Price  v. 
Abbott,  17  Fed.  R.  506. 

^Van  Antwerp  v.  Hulburd,  8 
Blatchf.  282;  Ellis  v.  Little,  V  Kans. 
707. 

♦''Van  Antwerp  v.  Hulburd.  8 
Blatchf.  282. 

*«Bank  v.  Kennedy,  17  Wall.  10: 
Piatt  V.  Crawford,  8  Abb.  Pr.  fN.S> 
297;  Kennedy  v.  Gibson.  8  Wall.  4Q8; 
Bank  of  Bethel  v.  Pahquioque  Bank. 
14  Wall.  383. 
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in  rejecting  a  claim  alleged  to  be  due  by  the  bank  is  not  final,  but 
the  claimant  may  still  sue  to  recover  it.*® 

Where  the  individual  partners  in  a  private  bank  were  also  direct- 
ors in  a  national  bank,  and  by  reason  of  their  position,  became 
possessed  of  a  large  part  of  the  means  of  the  national  bank  which 
they  used  in  their  own  business,  and  afterward  assigned  all  their 
property  to  trustees  for  the  benefit  of  their  creditors,  and  the 
national  bank  also  suspended  and  went  into  the  hands  of  a  receiver, 
it  was  held  that  the  receiver  was  entitled  to  the  surrender  of  such 
of  the  property  as  had  been  actually  purchased  with  the  moneys  of 
the  bank  as  he  might  elect ;  but  that  purchases  made  and  paid  for 
out  of  the  general  mass  could  not  be  claimed  by  the  receiver  unless 
it  could  be  shown  that  moneys  of  the  bank  in  the  general  fund  at  the 
time  of  the  purchase  were  appropriated  for  that  purpose ;  that  the 
receiver  was  not  estopped  by  such  election  and  taking  from  receiv- 
ing the  full  benefit  of  the  deed  of  trust  in  favor  of  the  national 
bank." 

A  receiver  of  a  national  bank  is  a  "  legal  representative  '*  thereof 
within  the  meaning  of  the  statutory  provisions  authorizing  the 
recovery  of  back  interest.*'^  Such  receiver  has  not  power,  without 
consent  of  the  comptroller,  to  contract  with  an  attorney  to  pay 
a  contingent  fee  of  one-half  of  the  amount  recovered  in  a  suit  on  a 
debt  due  the  bank.**  He  is  not  accountable  in  equity  to  the  owner 
of  real  estate  for  the  rents  thereof  received  by  him  as  such  receiver, 
and  paid  by  him  into  the  treasury  of  the  United  States,  subject 
to  the  disposition  of  the  comptroller  of  the  currency.*^  He  is 
authorized  and  required  to  collect  and  apply  the  assets  of  the  bank 
to  the  payment  of  his  debts,  and  to  enforce  the  individual  liability 
of  the  stockholders."  He  can  assert  no  rights  against  subscribers 
to  stock  which  the  banking  corporation  could  not  have  asserted.*"^ 

The  receiver  of  an  insolvent  national  bank  may  maintain  a 
suit  in  equity  against  all  its  shareholders  to  recover  dividends  that 
have  been  unlawfully  paid  to  them  out  of  the  capital  of  the  bank 
at  times  when  the  bank  had  earned  no  net  profits,  and  when  it 

^Bank    of    Bethel    v.    Pahquioque  ^  Barrett  v.    Henrietta   Nat   Bank, 

Bank,    14    Wall.    383.      The    United  78  Tex.  222. 

States  district  court  has  power,  under  ^  Holz  v.  Jenks,  123  U.  S.  297. 

section  50  of  the  national  banking  act,  **  Richmond  v.  Irons,  121  U.  S.  27; 

to  authorize  the  receiver  of  a  national  Case    v.    Berwin,    22    La.    Ann.    321 ; 

bank  to  compromise  a  debt     In  the  Movins  v.  Lee,  24  Blatchf.  291. 

Matter  of  Piatt,  i  Benedict,  534.  **  Winters  v.  Armstrong,  37  Fed.  R. 

^  Peters  v.  Bain,  133  U.  S.  670.  S08.    See  section  386. 

•*  Barbour    v.    National    Exchange 
Bank,  45  Ohio  St  133,  12  N.  R  R.  5. 
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was  in  fact  insolvent.    Such  suit  may  be  prosecuted  without  special 
order  of  the  comptroller.*^ 

The  receiver  may  maintain  an  action  to  recover  damages  caused 
by  the  negligence  and  inattention  of  the  directors  which  resulted  in 
loss  of  corporate  funds.  If  the  receiver  be  one  of  the  directors  and 
chargeable  with  such  negligence,  stockholders  may  maintain  the 
action." 

Where  there  are  sufficient  funds  to  pay  all  claims  against  the 
bank,  interest  should  be  paid  on  them  during  the  period  of  adminis- 
tration of  the  receiver  before  appropriating  the  surplus  to  the 
stockholders  of  the  bank.  An  action  of  assumpsit,  by  the  holder  of 
a  claim  against  the  bank,  to  recover  such  interest,  will  lie  against 
the  bank  and  not  against  the  receiver  or  the  comptroller  of  the 
currency." 

A  depositor  in  a  national  bank,  when  it  suspends  payment  and 
a  receiver  is  appointed,  is  entitled,  from  date  of  his  hand  demand, 
to  interest  upon  his  deposit." 

The  receiver  of  an  insolvent  national  bank  may  maintain  a 
suit  in  equity  to  enforce  an  assessment  againsc  stockholders,  where 
the  assessment  is  less  than  the  full  amount  of  the  liability.*^  He 
has  authority  to  institute  proceedings  and  enforce  the  collection 
of  assessments  ordered  by  the  comptroller  of  the  currency  against 
the  stockholders  on  their  individual  liability.**  The  assets  of  a 
national  bank  collected  by  a  receiver  are  entirely  within  the  con- 
trol and  disposition  of  the  comptroller,  and  the  receiver  is  without 
authority  to  pay  dividends.  He  is  the  mere  instrument  of  the 
comptroller  and  subject  in  all  respects  to  his  instructions.**  The 
receiver  appointed  by  the  comptroller  is  subject  to  the  control  of 
that  officer,  and  does  not,  by  application  to  the  proper  court  con- 
cerning a  sale  of  the  personal  property  of  the  bank,  become  an 
officer  of  that  court  or  place  the  assets  of  the  bank  within  its 
control." 

The  receiver  has  power  to  maintain  a  suit  in  his  own  name 
against  directors  and  to  recover  losses  sustained  by  the  bank  or  its 
creditors  through  their  wrongful  or  fraudulent  acts.**    He  has  au- 

WHaydcn  v.  Thompson,  71  Fed-  R.  «>  Bailey  v.  Tillinghast,  99  Fed  R. 

60  (C.  C.  A.).  801,  40  C.  C  A.  93. 

»7  BrinkerhofF  v.  Bostwick,  88  N.  Y.  «  Schalbcrg's   Estate  v.  McDonald, 

53.  60  Neb.  493,  38  N.  W.  R.  737. 

M  Chemical    Nat    Bank    v.    Bailey,  « Merrill    v.    First    Nat    Bank,  75 

12  Blatchf.  480.  Fed.  R.  14a 

■•National  Bank  of  Commonwealth  ••/n  re  Chetwood,   165  U.  S.  443- 

V.   Mechanics'   Nat   Bank,  94  U.   S.  17  Sup.  Ct  R.  385,  41  L.  Ed.  782. 

437.  ^  Cockrill  v:  Abales,  86  Fed  R.  5Q$> 
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thority,  on  sufficient  consideration,  to  extend  the  time  of  payment  of 
a  debt  due  the  bank,  where  by  so  doing  he  can  strengthen  the  secur- 
ity he  holds  for  payment  of  the  debt.*^  He  may  sue  in  the  federal 
court  without  regard  to  his  citizenship  or  the  amoimt  in  contro- 
versy.*^ He  may  be  sued  in  a  federal  court  in  relation  to  a  contract 
made  by  him  on  behalf  of  the  estate.®^  No  general  advisory  or 
direct  power  over  a*  receiver  of  a  national  bank  is  vested  in  the 
court.  It  is  for  the  receiver,  under  the  direction  of  the  comptroller, 
to  collect  all  debts  due  the  bank,  in  accordance  with  the  provisions 
of  law.  It  is  only  when  debts  are  bad  or  doubtful,  and  it  is  deemed 
proper  to  sell  or  compound  them,  that  the  court  is  to  be  consulted 
respecting  them.^  The  receiver  may  apply  to  a  court  of  competent 
jurisdiction  for  an  order  to  sell  stocks  and  bonds  in  his  posses- 
sion without  obtaining  formal  authority  from  the  comptroller  of 
the  currency.*®  The  language  of  the  statute  authorizing  the  ap- 
pointment of  a  receiver  of  a  national  bank,  to  act  under  the 
directions  of  the  comptroller,  has  been  declared  to  mean  no  more 
than  that  the  receiver  shall  be  subject  to  the  comptroller's  direction, 
not  that  he  shall  do  no  act  without  special  instructions  from 
the  comptro^ler.  His  appointment  makes  it  his  duty  to  collect 
the  assets  and  debts  of  the  bank.  No  special  direction  is 
necessary  for  him  to  act  in  regard  to  ordinary  assets  and  debts, 
where  no  unusual  exercise  of  judgment  is  required.^^  But  the 
receiver  has  no  authority  to  accept  and  cancel  a  certificate  of  a 
stockholder  so  as  to  relieve  the  latter  from  responsibility  attach- 
ing to  him  as  one  appearing  upon  the  books  of  the  bank  as  a 
shareholder.  It  is  the  duty  of  the  receiver  to  enforce  assessments 
on  the  shareholders  as  may  be  made  by  the  comptroller.'^^  Receivers 
of  national  banks  are  appointed  by  the  comptroller  and  are  under 
his  direction.  They  are  practically  independent  of  the  courts,  ex- 
cept when  selling  real  and  personal  property  belonging  to  the  bank's 
estate,  or  when  selling  or  compounding  the  bad  or  doubtful  debts.*" 

Section  386.  Of  the  Title  to  the  Property  of  the  Bank Set-off 

and  Equities — Upon  his  appointment  the  receiver  takes  such  right 
and  title  to  the  assets  of  the  bank  as  the  bank  itself  had  pre- 

«  People's    State   Bank   v.    Francis,  »  Richardson  v.  Turner,  52  La.  Ann. 

8  N.  D.  369,  78  N.  W.  R.  853.  1613,  28  So.  R.  158. 

*  Myers  v.    Hettinger,  94   Fed.   R.  70  Turner  v.  Richardson,   180  U.  S. 

370,  affirming  81   Fed  R.  805.  87,  21  Sup.  Ct.  R.  295,  45  L.  Ed.  438. 

"  Gilbert  v.    McNulta,   96   Fed.   R.  7i  Fautry  v.  Wallace,  182  U.  S.  536, 

^3-  21  Sup.  Ct.  R.  878,  45  L.  Ed.  1218. 

•8/n  re  Earle,  92  Fed.  R.  22.  "«  Weiland  v.  Haugan,  70  N.  W.  R. 

169. 
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vious  to  the  appointment.  It  is  said  that  the  receiver's  title  is,  in 
all  respects,  similar  in  this  regard  to  that  of  an  assignee  in  bank- 
ruptcy. He  is  not  a  third  person  in  the  sense  of  commercial  trans- 
actions, and,  in  consequence,  he  cannot  avoid  a  pledge  of  assets  of 
the  bank  which  could  not  be  avoided  by  the  corporation  itself. 
When,  therefore,  the  bank  has  deposited  notes  constituting  a  part 
of  its  assets  with  a  creditor  as  security  for  advances,  the  bank  itself 
being  concluded  by  the  deposit  or  pledge,  the  receiver  is  not 
entitled  to  such  notes,  and  cannot  maintain  an  action  therefor  until 
the  creditor  or  pledgee  is  made  whole  for  his  advances.^  And  the 
personal  property  and  assets  of  the  bank  are  still  exempt  from  taxa- 
tion under  state  laws,  notwithstanding  the  appointment  of  a  re- 
ceiver, being  regarded  in  legal  contemplation  as  still  belonging  to 
the  bank,  to  be  administered  according  to  law.^* 

The  doctrine  of  set-off  is  applicable  to  receivers  of  national 
banks.'* 

The  receiver  holds  the  negotiable  notes  of  the  bank  subject  to 
the  same  defenses  that  apply  to  the  bank  itself.'*  He  stands  as  to 
the  assets  of  the  bank  in  its  place,  and  is  chargeable  with  knowledge 
of  all  the  facts  known  to  the  bank  affecting  the  character  of  the 
assets.'^  He  may  avoid  many  transactions  which  could  be  en- 
forced against  the  bank.'® 


^  Casey  v.  La  Societe  dc  Credit' 
Mobilier,  2  Woods,  77. 

74  Rosenblatt  v.  Johnston,  104  U.  S. 
462. 

^*  Armstrong  v.  Warner,  49  Ohio 
St.  376,  31  N.  E.  R.  877;  Wells  v. 
Stout,  38  Fed.  R.  807.  The  receiver 
of  a  national  bank  takes  its  assets 
subject  to  all  just  claims  and  defenses 
that  might  have  been  interposed 
against  the  corporation  itself,  and  all 
liens,  equities,  and  rights  arising  by 
express  agreement,  or  implied  from 
the  nature  of  the  dealings  between  the 
parties,  or  by  operation  of  law,  prior 
to  insolvency,  and  in  contemplation 
thereof  remain  unimpaired.  Philler 
V.  Yardley,  62  Fed.  R.  645,  10  C.  C  A. 
562;  Scott  V.  Armstrong,  146  U.  S. 
499,  reversing  36  Fed.  R.  63. 

T<*  Hatch  V.  Johnson  Loan  &  Trust 
Co.  79  Fed.  R.  828. 

^People's  State  Bank  v.  Francis, 
79  N.  W.  R.  83s. 


^8  Brown  v.  Schlcicr,  112  Fed.  R. 
577.  In  this  case  it  was  said  concern- 
ing a  receiver  of  a  national  bank: 
"  It  is  not  universally  true  that  he 
holds  the  property  subject  to  the  same 
equities  as  the  debtor  held  it  Many 
transactions  would  be  binding  upon 
the  latter  which  would  not  be  binding 
upon  the  receiver.  Thus  all  sales  and 
securities  made  for  the  actual  p-iroose 
of  defrauding  creditors  are  of  this 
class.  The  receiver  does  not  represent 
the  bank  alone;  he  represents  all  the 
parties  in  interest.  *  *  •  I  am  in» 
clined  to  the  view  that  a  receiver,  un- 
der the  national  banking  act,  may  well 
oppose  any  privilege  or  preference 
which  the  law  itself,  unaided  by  a 
bona  fide  purchase  or  judgment,  would 
regard  as  void  against  the  general 
creditors  in  a  direct  contest  between 
them  and  the  parties  claiming  such 
preference,  even  though  the  bank,  on 
account  of  some  disability  arising  from 
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Section  387.  Of  Sales  by  the  Receiver. —  A  sale  made  by  a  re- 
ceiverof  a  national  bank,  under  an  order  of  a  court,  is  a  judicial 
sale."  It  has  been  held  that  the  receiver  cannot  sell  the  real  or 
personal  property  of  the  bank  without  an  order  of  a  court  of  com- 
petent jurisdiction.®**  Neither  can  he  sell  upon  terms  in  conflict  with 
the  order ;  and,  under  an  order  permitting  him  to  sell  the  property, 
he  cannot  exchange,  or  trade,  or  barter  it  away  for  other  property:**^' 

Although  an  action  can  be  instituted  against  a  national  bank  in 
its  corporate  capacity,  notwithstanding  the  appointment  of  a  re- 
ceiver by  the  comptroller  of  the  currency,  nevertheless  the  property 
of  the  bank,  which  is  attached  at  the  suit  of  an  individual  creditor, 
cannot  be  subjected  to  sale  in  satisfaction  of  his  demand  as  against 
the  receiver,  and  it  is  the  receiver's  duty  in  such  a  case  to  apply  to 
the  court  to  dissolve  the  attachment.®* 

Section  388.  Of  the  Contracts  of  the  Receiver. —  As  the  power 
of  a  receiver  of  a  national  bank  appointed  by  the  comptroller  is 
limited,  a  person  dealing  with  him  in  his  official  capacity  is  bound, 
as  a  matter  of  law,  to  have  knowledge  of  his  authority  to  act ;  and 
if  contracts  and  agreements  are  entered  into  with  the  receiver  in 
excess  of  his  authority,  as  conferred  by  law,  the  parties  contract  at 
their  own  peril,  and  the  estate  of  the  bank  cannot  be  charged  for 
the  default  or  liability  of  the  receiver  acting  outside  of  his  functions 
as  receiver,  and  beyond  the  duties  which  it  involves.®^  Accord- 
ingly, inasmuch  as  the  receiver  of  a  national  bank  cannot,  as  we 
have  seen,  lawfully  exchange  or  trade  away  the  property  of  a  bank 
by  virtue  of  an  order  to  sell,  he  cannot  make  a  binding  executor}' 
contract  for  the  exchange  of  the  property;  neither  can  he  be  held 
liable  in  an  action  for  damages  resulting  from  his  failure,  or  refusal, 
to  execute  such  a  contract.®*    It  is  also  clear  that  he  cannot  charge 


its  own  acts  or  engagements,  could 
not  resist  the  claim."  Held,  that  the 
receiver  was  not  entitled  to  have  a 
contract  made  by  the  bank  and  which 
had  been  performed,  and  under  which 
it  had  enjoyed  the  privileges  therein 
conferred,  set  aside  on  the  ground 
merely  that  it  was  ultra  vires;  that 
the  receiver  could  not  maintain  an  ac- 
tion to  enforce  a  lien  for  the  money 
expended  by  it  in  erecting  a  building 
as  provided  in  the  lease  for  the  rea- 
son that  the  action  of  the  bank  there- 
in was  ultra  vires,  no  fraud  being 
shown  in  the  transaction,  and  it  not 

36 


appearing  that  any  of  the  creditors 
were  such  when  the  lease  was  made; 
that  the  receiver  had  no  greater 
rights  than  the  bank. 

TO/n  re  Third  Nat.  Bank,  9  Biss. 
535;  Schalberg's  Estate  v.  McDonald, 
60  Neb.  493»  38  N.  W.  R.  737- 

«>  Ellis  v.  Little,  21  Kans.  707. 

81  Id. 

82  National  Bank  v.  Colby,  21  Wall. 
609.  Cf.  Security  Bank  v.  National 
Bank  of  the  Commor  wealth,  2  Hun, 

^7. 
88  Ellis  v.  Little,  27  Kans.  707. 

8*  Id. 
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the  bank  by  any  such  contract,  or  by  any  other  undertaking  what- 
ever, unless  authorized  to  do  so  by  the  provisions  of  the  national 
banking  act  or  the  order  of  a  court  of  competent  jurisdiction  ob- 
tained, in  due  form,  upon  the  terms  prescribed  by  the  act.** 

Section  389.  Of  Suits  by  the  Receiver  —  Jurisdiction  of  Courts 
—  Practice  —  Miscellanepus  Incidents. —  It  is  a  general  rule  in 
these  cases  that  the  receiver  may  sue  either  in  his  own  name,  or  in 
the  name  of  the  bank.®^  The  statute  expressly  confers  upon  him 
the  right  to  maintain  actions  in  his  own  name  to  enforce  the  indi- 
vidual liability  of  the  stockholders ;  and  he  is  not  required  to  pro- 
ceed by  bill  in  equity  against  all  the  delinquent  shareowners  in 
order  to  collect  an  assessment  imposed  by  the  comptroller,  but  he 
may  bring  separate  actions  at  law  against  the  shareholders  individ- 
ually.®^ 

The  receiver  may,  in  like  manner,  sue  in  equity  to  set  aside  a 
transfer  of  stock  made  by  a  shareholder  for  the  purpose  of  evading 
his  individual  liability.  In  such  a  case  a  letter  from  the  comptrol- 
ler of  the  currency,  directing  the  receiver  to  institute  proceedings 
to  enforce  the  liability  of  shareholders  under  the  act  of  Congress,  is 
competent  evidence  that  the  comptroller  has  determined  it  to  be 
necessary  to  enforce  such  liability.®*  Being  regarded  merely  as  the 
instrument  of  the  comptroller,  the  receiver  cannot,  however,  insti- 
tute proceedings  against  the  stockholders  to  enforce  their  personal 
liability,  without  the  consent  and  direction  of  the  comptroller,  be- 
cause it  is  for  the  latter  to  decide  when  it  is  necessary  to  institute 
such  proceedings,  and  whether  the  whole  or  a  part,  and  if  only  a  part 
how  great  a  part  shall  be  collected.**  And  the  determination  of  the 
comptroller  as  to  the  amount  of  the  assessment  is  conclusive  in  an 
action  by  the  receiver  against  a  shareholder.*^  If,  however,  the  in- 
dividual liability  of  shareholders  is  sought  to  be  enforced  by  a  gene- 
ral creditor's  bill,  pursuant  to  the  act  of  Congress  of  June  30,  1876, 
the  pendency  of  such  suit  constitutes  a  good  plea  in  abatement  to 
an  action  brought  by  a  receiver,  subsequently  appointed  by  the 
comptroller  to  enforce  the  same  liability.*^ 

»  Ellis  V.  Little,  27  Kans.  707.     Cf.  ^  Rev.  Stat.  U.  S.,  I  5234. 

Piatt  V.  Crawford,  8  Abb.  Pr.  (N.  S.)  MBowdcn   v.   Johnson,    107  U.  S. 

297.  251. 

«•  National    Bank    v.    Kennedy,    17  » Kennedy  v.  Gibson,  8  Wall  M 

Wall.  19  J  Kennedy  v.  Gibson,  8  Wall.  •»  Strong   v.    Southworth,  8  Bene- 

498;    Chicago    Fire-Proofing    Co.    v.  diet,  331. 

Park  Nat.  Bank,  145  111.  481,  3a  N.  E.  w  Harvey  v.  Lord,  11  Hiss.  144. 
R-  536,  36  Am.  St.  R.  504;  Movins  v. 
Lee,  24  Blatchf.  291. 
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In  suits  brought  by  such  a  receiver  to  recover  an  indebtedness 
due  to  the  bank,  the  debtor  cannot,  as  has  been  already  suggested, 
inquire  into  the  legaHty  of  the  receiver's  appointment ;  it  is  suffi- 
cient for  the  purposes  of  such  suit  that  he  is  receiver  in  fact,  since 
the  action  of  the  comptroller  in  making  the  appointment  is  conclu- 
sive, until  set  aside  upon  the  application  of  the  bank  itself.^ 

Inasmuch  as  the  validity  of  the  appointment  of.  the  receiver  can- 
not be  questioned  collaterally,  he  need  not,  in  suits  against  the 
shareholders,  specifically  aver,  the  existence  of  all  the  conditions 
necessary  to  satisfy  the  comptroller  that  a  receiver  should  be  ap- 
pointed.*® And  a  general  allegation  of  the  appointment  of  the  re- 
ceiver, and  of  his  taking  possession  of  the  assets,  is  sufficient,  with- 
out setting  forth  in  detail  the  circumstances  leading  to  such  action.^* 

As  regards  the  proof  required  upon  the  trial  as  to  the  appoint- 
ment and  authority  of  the  receiver  to  sue,  it  would  seem  to  be 
sufficient  to  produce  a  certificate  from  the  comptroller,  approved 
by  the  secretary,  reciting  the  existence  of  all  the  facts  necessary 
to  authorize  the  appointment,  and  the  fact  of  the  appointment 
itself" 

The  courts  of  the  United  States  having  statutory  jurisdiction 
over  the  national  banks,  the  fact  that  a  receiver  of  such  a  bank  is 
substituted  as  defendant  in  an  action  in  a  state  court  originally 
brought  against  the  bank,  does  not  enlarge  the  powers  of  the  state 
court,  or  confer  upon  it  a  jurisdiction  which  it  would  not  otherwise 
have  over  the  bank  itself.  The  state  court  having  had  no  jurisdic- 
tion over  the  bank  itself  acquires  fto  power  to  give  a  judgment 
against  the  receiver." 

The  receiver  is  regarded  as  an  officer  of  the  United  States  in  such 
sense  as  to  entitle  him  to  maintain  suits  to  recover  an  indebtedness 
due  to  the  bank,  or  to  recover  assessments  made  by  the  comptroller 
in  the  federal  court  of  the  district  in  which  the  bank  is  located.®^ 
So,  also,  the  jurisdiction  conferred  upon  the  district  courts  over  all 
suits  by  or  against  national  banks,"  is  sufficient  to  authorize  the  ap- 
pointment of  a  receiver  over  a  railway  company  at  the  suit  of  a 
national  bank." 

Being  officers  of  the  United  States,  receivers  of  national  banks 

«Cadlc  V.  Baker,  20  Wall.  650.  R.  395;   Price  v.  Abbott,   17  Fed.  R. 

•3  Id,  506;  Piatt  V.  Beach,  2  Benedict,  303. 

w  Piatt    V.    Crawford,    8    Abb.    Pr,  »» Rev.  Stat.  U.  S.,  S  563- 

(N.  S.)  297.  w  Fifth  Nat.  Bank  v.  Pittsburgh  & 

» Piatt  V.  Beebc,  57  N.  Y.  339.  Castle  Shannon  R.  R.  Co.  i  Fed.  R. 

-^Cadlc  v.  Tracy,  11  Blatchf.  loi.  190. 
^^  Frclinghuysen  v.  Baldwin,  12  Fed. 
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may  sue  in  the  federal  courts,  and  this  without  regard  to  the  citizen- 
ship of  the  parties  or  the  amount  involved  in  the  action.*  But  the 
federal  courts  do  not  have  exclusive  original  jurisdiction  of  all  ac- 
tions by  or  against  such  receivers.  State  courts  have  concurrent 
jurisdiction  with  the  federal  courts.^  When  sued  in  a  state  court 
the  receiver's  right  to  remove  the  suit  to  the  federal  court  has  been 
both  denied^  and  affirmed.* 

In  a  leading  case  it  is  held  that  section  380  of  the  Revised  Statutes 
which  provides  that  certain  suits  shall  be  "  conducted  "  by  the  at- 
torneys in  the  districts  where  they  are  pending,  is  directory  merely, 
and  that  the  employment  of  private  counsel  by  the  receiver  cannot 
be  made  a  ground  of  defense  to  a  suit  brought  by  him.'  Receiv- 
ers of  national  banks  may  sue  in  the  courts  of  the  United  States  by 
virtue  of  the  act,  without  reference  to  the  locality  of  their  personal 
citizenship.  And  the  provisions  of  the  codes  that  every  action  must 
be  brought  in  the  name  of  the  real  party  in  interest,  except  in  the 
case  of  the  trustees  of  an  express  trust,  or  of  a  person  authorized  by 
statute  to  sue,  do  not  apply  to  the  receiver  of  a  national  banking 
association  suing  in  a  federal  court  held  in  a  state  which  has  adopted 
the  reformed  procedure,  because  the  right  of  the  receiver  to  sue 
is  derived  from  the  national  banking  act.*  Under  section  looi  of 
the  Revised  Statutes,  no  bond  for  the  prosecution  of  the  suit,  or  to 
answer  in  damages  or  costs,  is  required  on  writs  of  error,  or  appeals, 
issuing  from  or  brought  to  the  supreme  court  of  the  United  States, 
by  direction  of  the  comptroller  of  the  currency,  in  suits  by  or  against 
insolvent  national  banking  associations,  or  the  receivers  thereof.^ 

The  object  of  the  national  banking  act  being  to  secure  to  the 
United  States  a  priority  of  lien  upon  the  assets  of  the  bank,  for  any 
<Jeficiency  in  redeeming  its  notes,  and  then  to  secure  the  assets  for 
ratable  distribution  among  the  general  creditors,  this  object  will  not 
be  allowed  to  be  defeated  by  attachment  suits  against  the  bank  after 
its  insolvency.®  And  if  the  receiver  brings  suit  to  recover  funds  of 
the  bank  which  have  been  attached  after  its  insolvency,  making  par- 


1  Armstrong  v.  Ettlesohn,  36  Fed.  R. 
209;  Price  V.  Abbott,  17  Fed.  R.  506; 
Armstrong  v.  Trautman,  36  Fed.  R. 

275. 

*  Thompson   v.    Schaetzel,   2   S.   D. 

393.  50  N.  W.  R.  631. 

*  Bird's  Exrs.  V.  OxJcrcn,  2  Woods, 

*  Sowles  V.  Witters,  43  Fed.  R.  700. 
» Kennedy  v.   Gibson,  8  Wall.  498. 

Followed  by    supreme  court  of  Mis- 


souri in  State  ex  rel.     Attorney-Gen- 
eral  V.    Flitcraft,    36    S.    W.   R.   675. 
Same  effect.  Worth  v.  Piedmont  Bank, 
28  S.  £.  R.  488. 
*  Stanton  v.  Wilkeson,  8  Benedict 

357. 

7  Pacific  Nat  Bank  v.  Mixter,  114 
U.  S.  463. 

s  National  Bank  v.  Colby.  21  Wall 
609;  Harvey  v.  Allen,  t6  BUtchf.  29^ 
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ties  in  interest  defendants,  he  is  entitled  to  recover  such  assets  not- 
withstanding a  judgment  in  the.  state  court,  in  favor  of  the  attaching 
creditors,  under  which  the  money  is  received  by  them  before  the 
recovery  of  the  judgmer*^  in  the  receiver's  suit.*  So,  also,  where 
there  is  a  levy  by  a  state  court,  upon  the  property  of  the  bank  in 
satisfaction  of  a  tax  upon  the  bank,  after  insolvency,  the  sale  of  the 
prc^rty  will,  upon  application  of  the  receiver,  be  enjoined.*® 

The  comptroller  of  the  currency  has  no  authority,  it  is  said,  to 
settle  and  compound  suits  instituted  by  the  receiver,  without  con- 
sent of  the  court.** 

A  stockholder  of  a  national  bank  is  liable  to  the  receiver  thereof 
on  a  note  given  to  the  bank  for  capital  stock.  *^  Neither  the  comp- 
troller of  the  currency  nor  the  treasurer  of  the  United  States  is  a 
necessary  party  defendant  in  an  action  against  the  receiver  of  an 
insolvent  national  bank  to  recover  an  assessment  made  by  the 
comptroller  and  paid  by  the  plaintiff  under  an  erroneous  belief 
that  he  was  a  stockholder.*^  While  a  receiver  may  interpose  and 
become  a  party  to  a  suit  to  enforce  a  claim  against  the  bank,  he 
is  not  a  necessary  party  to  such  a  suit,  and  the  judgment  will  be 
binding  on  him  in  the  absence  of  fraud  or  collusion.**  When  a  state 
court  has  acquired  jurisdiction  of  a  suit  to  recover  moneys  alleged 
to  be  due  a  national  bank  which  is  in  the  hands  of  a  receiver,  the 
subsequent  discharge  of  the  receiver  and  the  substitution  of  an 
agent  in  his  place  by  action  of  the  stockholders  does  not  oust  such 
jurisdiction.**  A  state  enactment  requiring  banks  to  pay  taxes  as- 
sessed against  the  stockholders  on  their  shares  cannot  be  enforced 
against  a  receiver  of  a  national  bank  or  against  its  assets  in  his 
hands.**  When  a  receiver  of  a  national  bank  attempts  in  a  state 
court  to  enforce  a  mortgage  given  to  the  bank,  he  is  subject  to  the 
laws  of  the  state  relating  to  mortgages  executed  in  fraud  of 
creditors.*^ 

•  Harvey  v.  Allen,  supra.  **  Denton  v.  Baker,  79  Fed.  R.  189, 

1®  Woodward  v.  Ellsworth,  4  Colo.  24  C.  C.  A.  476. 

580.  ^^In  re  Chetwood,   165   U.   S.  443, 

"  Case  V.  Small,  4  Wood,  78.  17  Sup.  Ct.  R.  385,  41  L.  Ed.  782. 

^  Hepburn  v.  Kincannon,  74  Miss.  1®  Stapylton  v.  Thagard,  91  Fed.  R, 

691,  21  So.  R.  569,  60  Am.  St.  R.  539.  93.  33  C.  C.  A.  353. 

i«  Brown  V.  Tillinghast,  84  Fed.  R.  i^  Watts  v.  Dubois,  66  S.  W.  R.  698. 
71. 
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I. 

Receivers  of  Real  Property  in  General. 

Section  390.  Generally  of  the  Appointment  Over  Real  Estate. — 

The  power  to  appoint  a  receiver,  except  where  it  is  conferred  by  an 
enabling  statute,  is  purely  an  equitable  power,  and,  in  order  to 
induce  the  court  to  act,  there  must  exist  a  state  of  facts  which,  upon 
general  principles  of  equity  jurisprudence,  will  warrant  the  excr- 
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cise  of  this  power.  There  are,  in  the  main,  two  general  rules  which 
govern  equitable  relief ;  first,  there  must  exist  in  favor  of  the  com- 
plainant some  equity  adequate  in  a  court  of  conscience  to  authorize 
its  interference;  second,  the  claim  must  be  based  upon  legal  title, 
and  that  title  must  first  have  been  established  in  a  court  of  law. 
Moreover,  a  court  of  equity  will  not  act  where  a  court  of  law  offers 
a  full  and  adequate  relief.  Hence,  it  may  be  stated  as  a  general 
rule,  that,  as  against  a  defendant  in  possession,  under  claim  of  title, 
equity  will  not  interfere,  by  appointing  a  receiver,  in  favor  of  a 
plaintiff  setting  up  a  mere  legal  title.  There  must  be  some  special 
circumstances  of  imminent  danger  of  loss,  or  of  irreparable  injury, 
or  fraud,  to  warrant  the  court  in  interfering  before  the  plaintiff's 
title  has  been  established  at  law.*  Accordingly,  in  order  to  obtain 
this  relief,  the  plaintiff  must  make  out  a  case  of  judicial  necessity, 
imminent  danger,  or  fraud.  This  must  be  established  with  such  a 
reasonable  measure  of  certainty  that  the  court  can  be  satisfied  of 
the  fact.  An  affidavit  upon  information  and  belief  is  not,  therefore, 
as  a  rule,  sufficient  f  and  where  the  plaintiff  has  not  established  his 
title  at  law,  and  there  is  no  equity  by  which  the  court  can  affect  the 
conscience  of  the  defendant,  there  being  no  privity  between  the 
parties,  if  the  defendant  is  simply  a  wrongdoer  at  law,  the  court 
will  not  interfere  except  it  be  in  some  very  exceptional  cases.^  In 
accordance  with  this  view,  where  a  bill  was  filed  by  the  purchaser 
of  land  at  a  sheriff's  sale,  praying  an  injunction  to  restrain  one, 
who  entered  under  the  former  owner,  from  cultivating  turpentine 
trees,  on  the  allegation  of  irreparable  mischief  from  the  defendant's 
insolvency,  and  it  was  made  to  appear  that  the  defendant  entered 
by  virtue  of  a  lease  of  the  trees  for  making  turpentine,  executed 
before  the  sheriff's  sale,  it  was  held  that  it  would  be  inconsistent 


*  Owen  V.  Homan,  3  Mac.  &  G.  378, 
affirmed,  4  H.  of  L.  R.  997;  Lloyd 
V.  Passingham,  16  Ves-  59,  3  Mer. 
^;  Bainbrigge  v.  Baddeley,  3  Mac. 
k  G.  414;  Mordaunt  v.  Hooper,  Amb. 
311;  Lancashire  v.  Lancashire,  9  Beav. 
120;  Skinner's  Co.  v.  Irish  Society,  i 
Myl.  &  Cr.  162;  Talbot  v.  Hope  Scott, 
4  Kay  &  J.  96;  Municipal  Comrs.  of 
Girrickfergus  v.  Lockhart,  Ir.  R.  3 
Eq.  515;  Parkin  v.  Seddons,  L.  R.  16 
Eq-  34;  Willis  v.  Corlies,  2  Edw.  Ch. 
281;  Gregory  v.  Gregory,  33  N.  Y. 
Super.  Cl  I ;  Vause  v.  Woods,  46  Miss. 


120 ;  Schlecht*s  Appeal,  60  Pa.  St.  172 ; 
Chicago  &  Allegheny  Oil,  etc.,  Co.  v. 
U.  S.  Petroleum  Co.  57  Pa.  St.  83; 
Emerson  &  Wall's  Appeal,  95  Pa.  St. 
258;  Clark  V.  Ridgely,  i  Md.  Ch.  70; 
Cofer  V.  Echerson,  6  Iowa,  502;  Rol- 
lins V.  Henry,  77  N.  C.  467;  Twitty  v. 
Logan,  80  N.  C.69;  DeWalt  v.  Kinard, 
19  S.  C.  286. 

2  Davis  V.  Reavis,  2  Lea,  649 ;  Lloyd 
V.  Passingham,  165  Ves.  59. 

8  Talbot  V.  Hope  Scott,  4  Kay  &  J. 
96. 
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with  the  relief  sought  by  the  bill  to  decree  the  appointment  of  a 
receiver  of  the  rent  to  secure  its  payment  to  the  reversioner.* 

A  receiver  will  not  be  appointed  in  a»  action  to  recover  posses- 
sion of  real  estate  on  the  mere  allegation  that  the  plaintiffs  are  the 
owners  and  the  defendant  unlawfully  withholds  the  land/  There 
is  no  authority  for  the  appointment  of  receiver  of  lands  upon  the 
allegation  of  one  not  entitled  to  the  possession  and  involving  no 
legal  rights.®  When  legal  rights  only  are  involved,  there  is  no 
power  to  appoint  a  receiver  to  collect  the  rents,  even  where  the  suit 
is  for  an  accounting  for  the  rents  of  the  land  and  the  defendant  is 
in  possession.''  A  receiver  for  real  estate  should  not  be  appointed 
when  it  appears  that  the  defendant  is  in  possession  and  enjoyment 
under  a  claim  of  absolute  ownership,  unless  there  is  a  reasonable 
probability  that  the  plaintiff's  right  will  be  established  and  that  the 
property  is  in  danger,  both  of  which  conditions  should  be  estab- 
lished to  the  satisfaction  of  the  court.  In  the  absence  of  such  proof 
the  insolvency  of  the  defendant  is  immaterial,  and  it  is  also  imma- 
terial whether  the  defendant  has  the  legal  title  or  the  entire  bene- 
ficial interest,  with  the  legal  title  vested  in  a  trustee.^ 

A  receiver  will  be  appointed  to  take  charge  of  public  lands  claimed 
by  both  parties  under  the  mining  laws  of  the  United  States,  to  the 
end  that  the  work  required  by  law  may  be  done  on  the  land  for  the 
benefit  of  the  party  who  may  be  adjudged  to  be  entitled  to  it,  if  it 
appears  that  the  plaintiff  has  reasonable  ground  for  his  claim  of 
ownership.  In  this  way  the  court  will  conserve  the  property  and 
prevent  the  extraction  and  disposition  of  oil,  which  is  the  chief 
value  of  the  land,  pending  the  litigation.®  If  the  controversy  be 
merely  as  to  the  title  of  the  property  equity  will  not  lend  its  extraor- 
dinary aid  by  the  appointment  of  a  receiver,  though  the  defendant 
is  in  possession  and  collecting  rents  and  profits,  but  will  leave  the 
plaintiff  to  assert  his  title  in  the  ordinary  forms  of  legal  procedure. 
But  a  departure  from  the  rule  may  be  made  when  justified  upon 
grounds  of  strong  judicial  necessity,  or  where  fraud  and  danger  or 
loss  are  threatened  unless  the  property  is  placed  in  the  custody  of 
the  court.^^  Where  one  recovers  a  final  judgment  decreeing  in  him 
the  title  to  land  in  the  possession  of  an  insolvent  person  and  the 

^Bums   V.   Campbell,  3  Jones'  Eq.  ^Bennalack    v.    Richards,    125  CaL 

410.  427,  58  Pac  R.  65. 

^Sangfelder  v.  Hill,  16  Wash.  355,  « Ryder  v.  Bateman,  93  Fed.  R.  i6l 

47  Pac.  R.  575.  •  Nevada   Sierra  Oil   Co.   v.  Home 

•San   Jose   Safe    Deposit   Bank  v.  Oil  Co.  g8  Fed.  R.  673. 

Bank  of  Madera,  121  Cal.  543,  54  Pac.  *©  Bennalack  v.   Richards,   125  CiL 

R.  85.  427,  58  Pac.  R.  6S' 


§§  39<^»  39^-]       GENERALLY  OF  THE  APPOINTMENT. 


S69 


former  is  under  an  injunction  issued  against  him  on  the  petition 
of  others,  forbidding  him  taking  possession  of  the  property,  he  is 
entitled  to  have  a  receiver  appointed  to  collect  and  hold  the  rents 
which  such  insolvent  person  is  proceeding  to  collect  from  tenants 
to  whom  he  has  rented  the  premises.** 

Where  the  right  of  the  plaintiflf  is  doubtful  and  there  is  no  danger 
of  loss  to  him,  a  receiver  will  not  be  appointed.  The  mere  pro- 
tection of  the  land  without  insolvency,  or  some  other  special  reason, 
will  not  justify  the  appointment  of  a  receiver  in  litigation  involving 
title  to  the  land.  Where  the  contest  is  merely  as  to  conflicting 
titles  there  is  no  cause  made  for  the  appointment  of  a  receiver.*^ 
As  against  a  defendant  in  possession  and  enjoyment  of  real  property, 
which  is  the  subject-matter  of  the  litigation,  the  court  will  proceed 
with  extreme  caution  in  appointing  a  receiver.  There  must  appear 
an  imperative  necessity  for  the  appointment  in  order  to  preserve 
the  property  and  protect  the  rights  of  the  plaintiff,  who  must  make 
a  strong  showing  that  he  will  succeed  in  the  litigation.** 

A  court  has  no  power  to  place  real  estate  in  the  hands  of  a  re- 
ceiver, unless  the  plaintiflf  has  no  other  adequate  remedy  or  pro- 
tection for  his  rights  or  to  prevent  irrejyarable  injury.  It  is  a 
sound  rule  of  equity  that  a  receiver  should  not  be  appointed  to  take 
real  property  from  the  possession  of  a  defendant,  to  which  he  has  a 
prima  facie  right,  unless  such  is  indisputably  necessary  to  protect 
or  preserve  rights  of  the  plaintiflf.**  Realty  is  not  capable  of  de- 
struction or  removal,  and  hence  the  necessity  for  a  receiver  cannot 
be  so  urgent  as  in  other  cases.*** 

Section  391.  The  Exceptions  to  This  Rule —  Such  being  the  gen- 
eral rule  there  are  two  well-recognized  exceptions  to  it,  and  when 
the  case  comes  fairly  within  either  of  these  a  court  of  equity  will 


*i  Atlas  Savings  &  Loan  Asso.  v. 
Kirklin,  no  Ga.  572,  35  S.  E.  R.  772. 

1*  Freer  v.  Davis,  52  W.  Va.  35,  43 
S.  E.  R.  172. 

^2  Lemker  v.  Kalbcrlah,  105  111.  App. 
445-  In  a  recent  case  this  was  said: 
"Appointments  of  receivers  to  take 
charge  of  real  property  should  never 
be  made  until  the  moving  party  shows 
himself  clearly  entitled  thereto.  It  is 
not  the  policy  of  courts  of  equity  to 
take  charge  of  real  estate  and  manage 
and  control  it  through  the  aid  of  a 
receiver  as  against  the  party  in  pos- 


session, asserting  title  in  himself,  un- 
less it  is  shown  to  be  in  imminent 
danger  of  great  waste  or  irreparable 
injury.  Even  in  such  cases  it  seems 
to  be  the  general  rule  that  the  courts 
will  require  a  strong  showing  as  to 
the  probability  of  the  plaintiff  estab- 
lishing his  right  to  recover.  Kelly  v. 
Steele,  72  Pac.  R.  887. 

i^Farbin  v.  Walkers  Creek  Coal  & 
Coke  Co.  60  S.  W.  R.  185;  Kelly  v. 
Steele,  72  Pac.  R.  787. 

w  Kelly  v.  Steele,  72  Pac.  R.  787. 
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exercise  its  discretion  in  appointing  a  receiver.  These  exceptions 
are,  first,  when  the  plaintiff's  title  is  so  clear  that  there  is  reasonable 
probability  of  his  success  in  a  court  of  law ;  and,  second,  when  the 
property,  or  its  rents  and  profits  —  the  subject  of  the  suit  —  seem 
to  be  in  imminent  danger  in  case  the  court  does  not  interfere.** 
The  courts,  as  in  other  classes  of  cases  which  affect  the  legal  title 
to  real  estate,  incline  to  attach  the  utmost  weight  to  the  first  of 
these  exceptions,  and  it  is  the  rule  that  courts  of  chancery  will  not 
interfere  unless  the  plaintiff's  title  is  beyond  doubt,  and  unless  the 
facts  which  establish  the  title  are  made  clearly  to  appear  and  to 
appeal  to  the  conscience  of  the  court."  Again,  it  is  held  that  when 
the  plaintiff's  title  is  dependent  on  the  construction  of  written  in- 
struments, •  the  face  or  intent  of  which  are  involved  in  doubt,  the 
court  will  generally  decline  to  interfere.*® 

There  must,  also,  be  some  element  of  danger  to  the  property,  and 
in  the  absence  of  it  the  court  will  not,  in  general,  consent  to  act. 
Thus  where  certain  trustees  held  real  property  in  trust  for  an  unin- 
corporated religious  society,  which,  owing  to  a  dissension  that  arose, 
separated  into  two  parties,  one  of  which,  claiming  to  be  entitled  to 
the  property,  filed  a  bill  for  that  purpose  and  asked  for  a  receiver, 
and  there  was  no  allegation  of  any  danger  to  the  property  from  the 
defendants,  or  any  apprehension  of  injury  in  consequence  of  the 
possession  of  the  other  party,  nor  was  it  shown  that  the  defendants 
were  irresponsible  or  unable  to  make  good  any  loss  of  rents,  the 
application  was  refused.** 

Section  392.  Of  Relief  Upon  Purely  Equitable  Grounds. —  At 

one  time  the  English  court  of  chancery  refused  to  grant  the  extraor- 
dinary remedy  of  a  receiver  in  aid  of  one  claiming  title  to  real 
property,  being  out  of  possession,  unless  his  title  was  an  equitable 
oi!e.^  And,  latterly,  this  doctrine  has  been  extended  to  all  cases 
where  there  is  some  equity  by  which  the  court  can  affect  the  con- 
science of  the  defendant.  These  equities  are  the  same  as  those 
which  justify  equitable  reliefs  in  general  —  fraud,  undue  influence, 
to  prevent  vexatious  litigation,  in  aid  of  trusts,  dower  interests, 
equitable  incumbrances,  and  the  like.     But  the  statutory  notice 

1®  Bainbrigge  v.  Baddeley,  3  Mac.  &  ^^  Owen  v.  Homan,  3  Mac.  &  G.  378^ 

G.  414;    Mordaunt  v.   Hooper,  Amb.  affirmed,  4  H.  of  L.  R.  997. 

311;  Mayo  V.  McPhaul,  71  Ga.  758.  !•  Willis  v.  Corlies,  2  Edw.  Ch.  aBi. 

"Bainbrigge  v.  Baddcley,  3  Mac.  &  ^ocarrow  v.   Pernor,  L.  R.  3  Ch- 

G.  414;   Cofer  v.  Echerson,  6  Iowa,  App.  718;  Talbot  v.  Hope  Scott,  4  K. 

502:  .Gregory  v.  Gregory,  33  N.  Y.  &  J.  96;  Jones  v.  Jones,  3  Merir.  161. 
Super.  Ct  I. 
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of  lis  pendens  has  produced  a  modification  of  the  principle,  and  it 
has  been  held  that,  if  the  filing  of  such  a  notice  will  effectually 
protect  the  plaintiff's  equitable  interest  in  the  property,  a  receiver 
will  not  be  appointed.^ 

Section  393.  Of  Relief  Upon  the  Ground  of  Undue  Influence  or 
Fraud. —  Where  the  defendant  has  obtained  possession  and  control 
of  the  subject-matter  of  the  litigation  by  fraud,  undue  influence  or 
any  other  unconscionable  means,  a  strong  case  is  presented  for 
the  appointment  of  a  receiver.  Thus  where  a  suit  was  commenced 
to  set  aside  a  conveyance  of  certain  real  estate  on  the  g^round  of 
fraud  and  undue  influence  in  the  execution  of  the  instrument,  and 
it  appeared,  prima  facie  and  from  the  papers  in  the  suit,  probable 
that  the  plaintiff  would  recover,  a  receiver  was  appointed.^  The 
order  in  this  case  was  subsequently  modified,  in  order  to  save 
expense,  by  directing  the  payment  of  the  annuity  in  arrears,  and 
that  the  defendant  give  security  for  future  payments.  The  same 
principle  was  applied  where  the  grantor  was  a  person  of  unsound 
mind  and  incapable  of  managing  her  own  affairs  to  the  knowledge 
of  the  defendant,  who  was  insolvent  except  as  far  as  the  particular 
property  was  concerned,  and  there  was  no  consideration  for  the 
deed.*^  And  where  the  grantor  was  a  person  of  weak  intellect, 
intemperate  in  his  habits  and  young,  and  the  consideration  was 
grossly  inadequate,  and  it  appeared  that  at  the  time  of  making  the 
conveyance  he  was  under  the  impression  that  he  was  conveying  a 
life  interest  only,  none  of  the  allegations  being  denied  by  the  defend- 
ants who  merely  set  up  ignorance  of  them,  a  receiver  was  ap- 
pointed.** 

Section  394.  Of  Relief  to  Prevent  Litigation,  and  in  Cases  of 
Insolvency —  A  court  of  equity  may,  in  a  proper  case,  where  thewe 
is  a  contest  over  property  to  which  the  defendant  shows  no  title, 
and  where,  owing  to  the  occupancy  of  numerous  tenants,  there  is  a 
probability  of  an  extended  and  vexatious  litigation,  take  possession 
of  the  property  by  its  receiver  pendente  lite.^  And  where  the 
answer  of  the  defendant  in  a  creditor's  suit  suggests  that  there  will 
be  no  personal  property  to  satisfy  the  judgment,  a  receiver  of  the 
realty  may  be  appointed  in  the  first  instance,  as  against  the  defend- 

■- — 11    _  —  -_-_■■  _  ^ 

^Gregory   v.    Gregory,    33    N.    Y.  Jac.  280.    Cf.  Vann  v.  Barnett,  2  Bro. 

Super.  Ct  4.  C  C.  158. 

®  Huguenin  v.  Baseley,  13  Ves.  105 ;  23  Mitchell  v.  Barnes,  22  Hun,  194. 

Stitwell  V.  Williams,  6  Madd.  49,  af-  ^Stilwell  v.  Wilkins,  Jac.  280. 

firmed,  sub  nam.  Stilwell  v.  Wilkins,  »  Cole  v.  O'Neill,  3  Md.  Ch.  174. 
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ant  in  possession,  where  he  is  also  receiving  the  rents  and  prcrfits.** 
This  is  an  extreme  case,  and  it  is  probable  that  it  would  not  be 
followed,  even  in  England,  except  under  precisely  similar  circum- 
stances; and  particularly  where  there  are  judgment  creditors  in 
possession  of  the  realty,  the  appointment  will  be  made  without 
prejudice  to  their  rights.^ 

Section  395.  Of  Relief  in  Aid  of  Dower —  Owing  to  the  inade- 
quate remedies  at  law  to  enforce  the  dower  interests  of  a  widow, 
equity  at  an  early  day  assumed  jurisdiction  of  the  matter;  and. 
accordingly,  applications  for  a  receiver  of  the  property  of  a  deceased 
person  whose  wife  is  entitled  to  dower,  pending  proceedings  to  set 
aside  the  dower,  were,  in  general,  favored  by  the  court,  in  virtue  of 
the  presumed  equities  of  the  case.  In  accordance  with  this  view 
courts  of  equity  have  appointed  a  receiver  of  property,  subject  to 
dower,  where  it  appeared  that  it  was  in  the  possession  and  under 
the  control  of  an  insolvent,  who  had  also  taken  benefit  of  the 
insolvency  laws,  and  there  was  a  likelihood  of  danger  of  loss  of 
rents.^  But  where  it  did  not  appear  that  there  was  any  danger  of 
loss,  although  the  rents  which  were  claimed  as  subject  to  the  dower 
were  being  collected  by  insolvent  persons,  inasmuch  as  it  was  not 
shown  that  the  courts  of  law  did  not  aflford  adequate  relief,  a 
receiver  was  refused.**  And,  as  a  general  rule,  in  all  cases  where 
danger  to  the  property,  which  is  the  subject-matter  of  the  contest, 
is  set  up  as  a  ground  for  the  appointment  of  a  receiver,  it  is  not 
sufficient  merely  to  allege  the  danger,  but  facts  must  be  prqxrly 
pleaded  from  which  the  court  can  conclude  that  there  is  danger,  in 
accordance  with  the  well-recognized  rule  of  pleading  that  facts,  and 
•not  conclusions  of  law,  shall  be  pleaded.** 

•  Section  396.  Of  Relief  in  Cases  of  Trusts  and  Wills. —  Equity 
will  interfere  by  appointing  a  receiver  over  real  property  which  is 
the  subject  of  a  trust  in  favor  of  a  cestui  que  trust,  where  the  rents 
have  not  been  collected  on  account  of  disputes  and  dissensions 
among  the  trustees  as  to  the  proper  management  of  the  property, 
and  the  receiver  will  be  empowered  to  collect  the  rents  due  and  to 
receive  rents  in  future  as  they  accrue.**  But  the  mere  fact  that,  in 
a  suit  to  establish  a  trust,  the  answer  denies  the  trust  will  not  war- 
rant the  appointment ;  there  must  be  shown  some  substantial  reason 

*•  Jones  V.  Pugh,  8  Ves.  71.  »  Knighton  v.  Young,  22  Md.  559> 

^  Davis  V.  Duke  of  Marlborough,  i  » Id. 

Swanst  74.  M  Wilson  v.   Wilson,  2  Keen,  149^ 

» Chase's  Case,  i  Bland,  206.  Cf,    Chase's  Cast,  i  Bland,  213. 
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why  the  property,  if  left  in  the  hands  of  the  defendants,  will  be 
subject  to  danger  or  loss.^  In  an  English  case  where  the  trust  was 
established  by  will,  and  the  cestuis  que  trust  filed  a  bill  to  establish 
the  will  and  enforce  the  trust  and  for  an  accounting,  a  receiver  was 
appointed,  it  being  clear  that  the  holders  of  the  legal  estate  were 
acting  in  disregard  of  the  testator's  intentions.^  And  the  same 
relief  was  granted  where  the  bill  alleged  that  the  rents  were  not 
being  collected,  and  that  certain  mortgagees  were  threatening  to 
commence  proceedings  to  enforce  their  liens  unless  a  receiver  was 
appointed.**  But  where  the  heir  had  obtained  possession  the  court 
refused  to  dispossess  him  by  making  the  appointment,  where  the 
trusts  were  created  by  a  will  which  had  not  been  proven  and  was 
not  admitted  by  the  answer."  And  where  a  trust  was  created  by 
deed  in  favor  of  the  g^rantor's  wife  for  life,  and  on  her  death  to  his 
children  for  life,  equally  to  share  in  the  rents  and  profits,  and,  the 
wife  having  died,  the  donor  had  taken  possession  and  applied  the 
rents  to  his  own  use,  in  the  absence  of  any  allegations  that  he  was 
insolvent  or  that  the  rents  might  be  lost,  it  was  held  that  sufficient 
ground  for  the  relief  was  not  presented.^  In  a  case  in  North  Caro- 
lina, it  was  held  that  a  receiver  could  not,  as  a  general  rule,  be  ap- 
pointed in  proceedings  to  establish  a  will  of  real  estate.*'' 

Section  397.  Of  Relief  in  Aid  of  Annuitants —  Where  the  claims 
of  creditors  and  others  are  made  an  annual  charge  upon  real  prop- 
erty a  receiver  of  the  same  may  be  appointed,^  and  this  is  especi- 
ally the  rule  where  the  annuity  is  in  arrears  and  the  property  does 
not  afford  sufficient  security ,*•  or  if  it  be  in  arrears  and  there  is 
doubt  as  to  whether  there  is  a  remedy  at  law.^  But  the  receiver 
will  not  be  ordered  to  account  for  the  rents  to  a  person  whose  claim 
is  not  a  charge  upon  the  land.**  And  where  a  conveyance  from  a 
father  to  his  children  was  claimed  to  have  been  fraudulently  db- 
tained,  and  that  they  had  refused  to  pay  him  an  annuity  charged 
on  the  land,  it  was  deemed,  in  a  suit  brought  by  the  father  to  set 

•2  Hamburgh  Mfg.  Co.  v.  Edsall,  7  ^Hayden   v.    Shearman,  2   Ir.    Ch. 

N.  J.  Eq.  298,  8  N.  J.  Eq.  141.  (N.  S.)    137;   Buxton  v.   Monkhousc, 

•'Podmore  v.  Gunning,  5  Sim.  485.  G.  Coop.  41. 

But  cf,  Bryan  v.   Moring,  94  N.   C.  » Kelly  v.  Butler,  i  Ir.  Eq.  435. 

694  (1886).  « Beamish  v.  Austen,  Ir.  R.  9  Eq. 

«*Hart  V.  Tulk,  6  Hare,  611.  361. 

®  Dobbin  v.  Adams,  8  Ir.  Eq.  157.  *i  Mayor  of  Baltimore  v.  Chase,  2 

»aark  V.  Ridgely,  i  Md.  Ch.  70.  Gill  &  J.  376. 

•'Bryan  v.   Moring,  94  N.   C.  694 
(1886),  5  Am.  Prob.  R.  12. 
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aside  the  conveyance,  a  fit  case  for  the  appointment,  unless  the 
annuity  was  paid  without  delay.**  Where  it  appeared,  in  a  suit  ou 
behalf  of  a  number  of  grantees  of  rent  charges  on  the  same  prop- 
erty, who  had  power  of  distress  and  entry,  that  the  property  was 
untenanted  and  that  it  was  impossible  to  obtain  tenants,  for  want 
of  protection  against  the  powers  of  several  grantees  of  the  rent 
charges,  a  receiver  was  appointed  to  protect  the  property  pending 
the  litigation.*^  But  in  a  later  case  the  power  of  distress  was  con- 
sidered ample,  and  relief  in  equity  was  refused.**  And  where  the 
annuity  was  charged  upon  certain  property  by  name  and  upon  all 
other  property  generally,  and  a  receiver  had  been  appointed  over 
the  specified  property  because  the  annuity  was  in  arrears  and  the 
security  insufficient,  the  receivership  was  extended  to  other  prop- 
erty  subsequently  discovered,  subject  to  the  claims  of  other  cred- 
itors entitled  to  a  priority.**^  So,  also,  where  an  annuity  was  charged 
upon  real  property  by  will,  which  was  subject  to  charges  and  incum- 
brances entitled  to  a  priority,  a  receiver  was  refused  pending  a  con- 
test over  the  validity  of  the  wilL** 

When  liens  charged  on  lands  are  sought  to  be  enforced  in  equity, 
and,  as  a  means  of  making  the  security  available  and  sufficient,  the 
lands  are  placed  in  the  hands  of  a  receiver,  the  rents  and  profits 
realized  become  a  primary  fund,  to  be  first  applied  to  the  extin- 
guishment of  the  liens  in  the  order  of  their  precedence.  If  these  are 
insufficient  the  proceeds  of  the  sale  of  the  lands  are  to  be  applied 
in  the  same  way,  until  the  liens  are  extinguished  and  the  costs 
paid,  or  until  the  fund  is  exhausted.*^  And  a  receiver  may  be  ap- 
pointed on  the  application  of  a  party  entitled  to  an  equitable  rent 
charge,  as  against  a  person  who  subsequently  takes  the  legal  estate 
subject  to  his  interest  and  refuses  to  satisfy  it.**  But  a  legatee, 
whose  legacy  is  a  charge  on  real  property  subject  to  prior  liens,  is 
not  entitled  to  a  receiver,  because  the  proceeds  are  applied  to  the 
payment  of  those  liens.**  Where  the  party  in  whose  favor  an 
annuity  is  charged  upon  real  property  has  obtained  a  decree  for 
the  sale  of  the  property  in  order  to  raise  certain  arrears,  and  the 
defendant  seeks  to  prevent  the  sale  and  the  enforcement  of  the 
decree,  and  refuses  to  comply  with  the  direction  of  the  court  to 

^^Probasco  v.    Probasco,   30   N.   J.  ^^^ilhous  v.  Dunham,  78  Ala.  4& 

Eq.  108.  59. 

**  White  V.  Small,  22  Beav.  72,  75.  *«Pritchard  v.  Fleetwood,  i  Meriv. 

^  Sollory  V.  Leaver,  L.  R.  9  Eq.  22.  54. 

«  Lyne  v.  Lockwood,  2  Moll.  498.  *•  Faulkner  v.  Daniel,  3  Hare,  204 

4«D' Alton  V.  Trimleston,  2  Dru.  &  (a). 
War.  531. 
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produce  his  title  deeds,  a  receiver  may  be  appointed.^  And  where 
certain  children  were  allowed,  on  the  settlement  of  the  estate  of 
their  ancestor,  certain  portions  raised  out  of  a  term  of  years,  and 
had  obtained  a  decree  of  sale  for  that  purpose,  they  were  allowed 
a  receiver  as  against  a  life-tenant  who  obstructed  the  enforcement 
of  the  decree."  So,  also,  when  a  receiver  of  the  rents  and  profits 
is  asked  for  by  an  equitable  incumbrancer  who  has  no  right  of 
entry  or  possession,  and  the  court  is  satisfied  that  the  relief  will  be 
obtained  by  the  final  decree,  it  will  make  the  appointment  when 
there  is  danger  of  losing  the  rents  ;*^*  and  the  fact  that  the  plaintiflf 
may  have  execution  against  the  property,  by  writs  of  elegit,  shows 
sufficient  interest  to  justify  the  appointment.***  Where  a  clergyman 
of  the  established  church  of  England  had  made  a  debt  a  charge 
upon  his  benefice,  receivers  were  appointed  over  the  same;"  and 
this  may  be  done  in  favor  of  the  annuitant  in  preference  to  later 
judgment  creditors." 

Section  398.  Of  the  Appointment  as  Against  a  Life  Tenant. — 

It  may  be  observed  that  there  is,  in  general,  nothing  peculiar  in  the 
nature  of  the  various  estates  in  real  property  which  is  sufficient  to 
affect  the  discretion  of  the  court  in  appointing  a  receiver,  but  for 
the  sake  of  convenience,  some  of  the  cases  involving  the  estate  of  a 
life-tenant  will  be  collected  here." 

Where  the  tenant  for  life  has  allowed  the  taxes  and  assessments 
levied  upon  the  premises  to  be  in  arrears,  a  court  njay  appoint  a  re- 
ceiver of  so  much  of  the  rents  and  profits  as  may  be  necessary  to 
pay  the  taxes  and  assessments  past  due,  and  such  an  appointment 
may  be  made  in  the  alternative,  to  take  effect  unless  the  defendant 
pay  off  the  liens  within  a  certain  time  f  and  where  the  tenant  of . 
the  life-tenant  continued  in  possession  claiming  to  hold  as  heir,  a 
receiver  was  appointed  in  a  suit  against  him  for  an  accounting  of 
the  rents  accrued  subsequent  to  the  death  of  the  life-tenant.**    But 


*Shec  V.  Harris,  i  Jo.  &  Lat.  91. 
Cf.  Brigstocke  v.  Mansel,  3  Madd.  Ch. 
47. 

**  Brigstocke  v.  Mansel,  5  Madd,  Ch. 
32. 

'^  Davis  V.  Duke  of  Marlborough,  2 
Swanst.  138. 

**  Davis  V.  Duke  of  Marlborough,  i 
Swanst  74. 

**  White  V.  Bishop  of  Peterborough, 
3  Swanst.  109;  Silver  v.  Bishop  of 
Norwich,  3  Swanst.  112  (n.). 


MBattersby  v.  Homan,  2  Ir.  Ch. 
(N.  S.)  232. 

*^See  cases  cited  in  section  397, 
supra. 

W  King  V.  King,  41  N.  Y.  Super.  Ct. 
516;  Carter  v.  Youngs,  42  N.  Y. 
Super.  Ct.  418;  Cairns  v.  Chabert,  3 
Edw.  Ch.  312.  The  relief  may  be 
granted  in  favor  of  the  remainderman. 
In  re  Fowler,  L.  R.  16  Ch.  D.  723. 

w  Anonymous,  Amb.  311   (n.  i). 
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in  an  early  case,  a  receiver  was  refused  to  an  administrator  where 
the  prayer  of  the  bill  was  that  the  life-tenant  be  directed  to  make 
repairs,  or  in  the  alternative  for  a  receiver  who  should  have  power 
to  make  them,  the  ground  of  refusal  being  that  there  was  no  prece- 
dent for  the  relief  asked.*^*  Where  the  plaintiff  owned  realty  sub- 
ject to  a  life  estate  in  the  defendant,  and  it  was  alleged  that  the 
latter  had  rented  the  property,  was  receiving  the  rents,  and  failed 
to  pay  taxes,  and  allowed  the  property  to  remain  out  of  repair,  a 
receiver  was  appointed  to  collect  the  rents  and  apply  them  to  the 
payment  of  the  taxes  and  for  repairs  of  the  property.*^ 

Section  399.  Of  the  Appointment  as  Between  Tenants  in  Com- 
mon—  A  court  of  equity,  following  the  general  principles  of  a  court 
of  law,  is  in  general  little  disposed  to  interfere  between  tenants  in 
common  or  joint  tenants;  and  in  order  to  invoke  the  aid  of  this 
court,  there  must  be  a  predicament  of  facts  which  appeals  to  the 
conscience  of  the  court.  These  facts  are,  generally  speaking,  that 
some  of  the  tenants  have  possession  exclusive  of  the  others,  or  arc 
receiving  the  rents  and  applying  them  to  their  own  use,  and  arc 
insolvent  and  would  be  imable  to  respond  for  a  deficiency  on  an 
accounting,  or  that  the  property  is  of  such  a  nature  that  its  chief 
value  consists  in  its  continual  working,  and  that  this  would  be 
prevented  by  disputes  about  the  management.**  As  already  stated, 
when  one  or  more  co-tenants  occupy  and  enjoy  the  common  prop- 
erty to  the  exclusion  of  the  others,  a  receiver  may  be  appointed  on 
the  application  of  those  excluded.**  Thus,  in  Williams  v.  Jenkins," 
the  complainant  was  owner  of  one-third  of  certain  property,  con- 
sisting of  saw  and  gjistmills,  the  defendants  were  in  possession  and 
managed  the  property  badly  with  intent  to  defraud  him,  and  they 
were  insolvent ;  there  was,  moreover,  a  vendor's  lien  on  the  property 
which  was  worth  more  than  the  amount  of  profits  due  the  complain- 
ant; he  had,  furthermore,  offered  to  manage  the  property  indi- 
vidually, giving  his  co-tenants  a  bond,  or  to  allow  them  to  run  it 
exclusively  on  the  like  terms,  which  was  declined.  In  this  state  of 
the  matter  the  court  appointed  a  receiver.** 

« 

*®Wood  V.  Gaynon,  Amb.  395.  Evelyn  v.  Evelyn,  2  Dick.  800;  Street 

«>  Hay  V.   McDaniel,  26  Ind.   App.  v.  Andcrton,  4  Bra  Ch.  414. 

C83,  60  N.  E.  R.  729.  «ii  Ga,  595- 

^^  White  V.  Small,  22  Beav.  72.    See  **  In  this  case  one  of  the  groands  of 

also  section  397,  supra,  defense  was  that  there  was  an  ade- 

•*  Vaughan  v.  Vincent,  88  N.  C.  116;  quate  remedy  at  law  by  a  writ  of  par- 

Cassetty  v.  Capps,  3  Tenn.  Ch.  524;  tition.     In   regard   to   this   the  court 

Hargrave  v.  Hargrave,  9  Beav.  549;  said:     "Concede  that  the  complain- 
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But  where  the  application  for  a  receiver  was  founded  on  affidavits 
of  improper  management  and  of  a  reservation,  of  the  profits  not 
amounting  to  a  case  of  excUision,  which  was  met  by  counter  affi- 
davits of  a  balance  due  on  an  unsettlfed  account,  and  of  an  agree- 
ment to  a  reference  to  arbitration  and  of  a  denial  of  improper 
management,  the  application  was  denied.'*  And  in  a  later  case, 
where  it  appeared  that  one  of  the  co-tenants  had  given  notice  to 
the  tenants  to  pay  their  rents  to  him  only,  and  had  advertised  the 
estate  for  sale,  notwithstanding  he  had  agreed  to  let  the  complain- 
ants receive  the  whole  of  the  rent  until  they  had  been  repaid  certain 
sums  due  them  from  the  defendant,  the  court  refused  to  grant  the 
relief,  holding  that  the  notice  was  not  an  exclusion,  because  the 
tenants  could  pay  the  whole  of  the  rents  to  the  complainant,  or  at 
least  their  share.®® 

The  order  appointing  a  receiver  will  sometimes  be  in  the  alterna- 
tive that,  unless  the  co-tenant  give  security  to  account  for  the  por- 
tion of  the  rents  due  his  co-tenant,  a  receiver  will  be  appointed.*' 
A  receivership,  instituted  for  the  benefit  of  infant  tenants  in  com- 
mon, will  not  necessarily  terminate  upon  one  of  the  infants  coming 
of  age.®* 

Where  the  plaintiff  claimed  to  be  a  tenant  in  common  with  the 
defendant,  who  was  in  possession  of  the  whole  estate,  a  receiver  of 
his  moiety  was  granted,  and  also  an  injunction  restraining  his  co- 
tenants  from  collecting  the  rents  of  such  share,  and  directing  the 
tenants  to  attorn  to  the  receiver.®*  And  where  the  legal  title  to 
certain  premises  stood  in  a  trustee  for  the  benefit  of  a  number  of 
cestuis  que  trust,  and  the  trustee  put  one  of  the  cestuis  que  trust  in 
possession,  the  court  appointed  a  receiver  in  behalf  of  the  other 
tenants,  as  to  their  shares  only,  inasmuch  as  their  .equitable  co-ten- 
ant was  entitled  to  the  possession  of  his  own  share,'*^  but  where  the 
COTiduct  of  one  in  possession  amounts  to  an  exclusion  of  his  co- 
tenants,  the  receivership  may  be  extended  so  as  to  include  the  entire 
property.''* 

ant  in  the   case   might  have   a   writ  •'Street   v.   Anderton,   4   Bro.   Ch. 

of  partition  at  law,  for  his  share  of  414. 

the  property,   what  adequate   remedy  •s  Smith  v.  Lyster,  4  Beav.  227,  10 

has  he  at  law,  in  the  meantime,  for  L.  J.  (N.  S.)  Ch.  344. 

the  profits  of  the  mill,  while  in  the  •^Hargrave   v.   Hargrave,   9   Beav. 

possession  of  the  defendants,  who  are  549. 

insolvent?"     Compare,  on  this  point,  ''^Sandford  v.  Ballard,  30  Bed  v.  109. 

Tyson  v.  Fairclough,  2  Sim.  &  St  142.  Cf,  Knowlcs  v.  Clayton,  a  L.  J.  Ch. 

•Millbank  v.  Revett,  2  Meriv.  405.  181. 

*  Tyson  v.  Fairclough,  2  Sim.  &  St.  W  Sanford  v.  Ballard,  33  Beav.  401. 
142, 
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Where  the  facts  constitute  a  clear  case  of  the  use  and  enjoyment 
of  the  property  by  one  joint  owner  to  the  exclusion  of  the  other,  a 
receiver  will  be  appointed,  unless  such  appointment  would  be  with- 
out beneficial  result.^  The  mere  existence  of  ill  feeling  and  hos- 
tility, or  a  disagreement  between  joint  owners  of  property  will  not 
be  sufficient  to  justify  the  appointment  of  a  receiver.^* 

Section  400.  Of  Receivers  in  Partition  Suits. —  Whenever  it  ap- 
pears, during  the  prosecution  of  a  suit  in  partition  between  tenants 
in  common  or  joint  tenants,  that  a  receiver  is  necessary  to  protect 
the  interests  of  all  the  parties,  the  court  will,  upon  proper  applica- 
tion, appoint  a  receiver  of  the  property.^*  And  where,  in  such  a 
suit,  the  defendants  dispute  the  title  of  the  plaintiff  and  endeavor 
to  complicate  the  matter  by  occasioning  delays  in  the  accounting 
for  rents  and  profits,  a  good  case  for  the  exercise  of  the  jurisdiction 
by  a  court  of  equity  is  presented.'''  So,  also,  where  one  co-tenant 
refuses  to  unite  with  the  others  in  renting  a  portion  of  the  property, 
and  interferes  with  the  collection  of  the  rents  of  the  other  parties, 
a  receiver  may  be  appointed.^*  And  where  the  parties  to  a  par- 
tition suit  agree,  at  the  outset,  to  have  a  receiver,  if  the  appointment 
seems  reasonably  necessary  to  preserve  and  maintain  the  rights  and 
interests  of  the  parties,  the  court  will  act.*" 

Such  a  receiver  may  sue  one  of  the  owners,  to  whom  he  leased 
the  property,  for  the  rent.''®  In  a  suit  for  partition,  where  one  claims 
as  tenant  by  the  curtesy,  the  plaintiffs  are  not  entitled  to  a  receiver, 
since  if  the  claim  of  the  tenant  by  curtesy  is  established,  none  of  the 
heirs  is  entitled  to  possession  during  the  life  of  the  tenant,  and  the 
appointment  of  a  receiver  would  amount  to  a  determination  of  the 
tenant's  rights  by  an  interlocutory  .order.''® 

Section  401.  Of  Receivers  in  Actions  of  Ejectment. —  Under 
the  general  rule  already  stated  a  receiver  will  not  be  appointed  in 
an  action  to  recover  real  property  unless  some  equitable  ground 
for  the  interference  of  the  court  be  made  to  appear,  for  this  would 
be  depriving  the  defendant  of  his  property  without  trial  or  jud.sf- 
ment ;  and  the  mere  fact  that  the  plaintiff  has  a  valid  legal  title  is 


T^  Lancaster  v.  Elliot,  53  Neb.  424,  w  Duncan  v.  Campau,  15  Mich.  4»5- 

7Z  N.  W.  R.  925.  wpignolet  v.  Bushes,  28  How.  Pr.g^ 

^  Id.  rt  Bowers  v.  Durant,  2  N.  Y.  St  R. 

^*Tcxt  cited  and  affirmed  in  Ames  127. 

V.  Ames,  148  111.  321 ;  Weise  v.  Welsh.  tb  Smith  v.  Lavillc,  34  N.  Y.  S.  695- 

30  N.  J.  Eq.  431 ;  Goodalc  v.  Fifteenth  w  Bender  v.  Van  Allen.  59  N.  Y.  S. 

District  Court,  56  Cal.  26.  885,  26  Misc.  R.  304. 
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not,  as  we  have  seen,  a  sufficient  reason  for  granting  the  relief.®^ 
But  where  the  plaintiff  has  a  good  prima  facie  title,  and  there  is 
imminent  danger  of  loss  of  the  rents  and  profits,  by  reason  of  the 
mismanagement  of  the  defendant  who  is  in  an  insolvent  condition, 
a  receiver  may  be  appointed.^*  So,  also,  where  the  action  was 
brought  to  recover  possession  of  real  property,  and  it  appeared 
that  there  was  probable  danger  of  the  rents  being  lost,  and  the 
plaintiff  set  up  a  prima  facie  title,  a  receiver  was  appointed  although 
the  defendant  was  in  possession  f^  but  mere  difficulty  in  collecting 
the  rents  would  not  justify  the  granting  of  the  relief.*®  And  in  an 
action  to  recover  possession  of  certain  premises  in  New  York,  on 
the  ground  that  the  proceedings  by  which  the  title  of  the  plaintiff's 
ancestor  had  been  divested,  were  void  for  fraud,  mistake  and  want 
of  jurisdiction,  and  the  defendants  were  irresponsible  and  were  col- 
lecting the  rents,  which  would  thereby  be  lost,  and  the  premises 
were  in  a  ruinous  condition  for  want  of  repairs  and  seemed  likely 
to  continue  to  deteriorate  if  they  remained  under  the  control  and 
in  the  possession  of  the  defendants,  owing  to  their  incapacity  and 
n^lect,  a  receiver  was  appointed.^  The  appointment  of  a  receiver 
in  these  cases  is  considered  to  be  a  part  of  and  auxiliary  to  the 
original  action,  and  not  a  special  proceeding  or  an  independent 
action."  Accordingly,  where  a  suit  in  equity  was  commenced, 
seeking  an  injunction  and  a  receiver  and  a  decree  to  declare  and 
quiet  the  plaintiff's  title,  by  a  devisee,  who  alleged  that  the  de- 
fendant had  unlawfully  entered  into  possession  and  continued  so  to 
hold,  and  was  irresponsible,  thereby  depriving  the  complainant  of 
all  means  of  support,  the  court  refused  to  appoint  a  receiver,  on  the 
ground  that  full  and  adequate  relief  could  be  obtained  in  a  court  of 
law."  The  relief  will,  of  course,  be  refused  if  it  is  doubtful  whether 
the  plaintiff  can  recover  at  law.^  And  where  the  plaintiff  in  an 
action  to  recover  certain  land,  takes  possession  of  a  portion  of  the 
premises  and  keeps  the  defendants  out  of  possession  although  they 


*>  People  V.  Mayor  of  New  York,  lo 
Abb.  Pr.  Ill;  Thompson  v.  Sherrard, 
35  Barb.  593,  22  How.  Pr.  155 ;  Guern- 
sey V.  Powers,  9  Hun,  78;  Burdell  v. 
Burdell,  54  How.  Pr.  91;  Corey  v. 
Long,  12  Abb.  Pr.  (N.  S.)  427;  Mapes 
V.  Scott,  4  Bradw.  268;  Rollins  v. 
Henry,  yy  N.  C.  467;  Bateman  v.  Su- 
perior Court,  54  Cal.  285;  Kron  v. 
Dennis,  90  N.  C  ^27.  Cf.  Ireland  v. 
Nichols,  37  How.  Pr.  222. 

*  American   Freehold   Land   Mort- 


gage Co.  V.  Turner,  95  Ala.  272,  11 
So.  R.  211;  Payne  v.  Atterbury,  Har- 
ring.  (Mich.)  414;  Ireland  v.  Nichols, 
37  How.  Pr.  222,  I  Sweeny,  208. 

•*  Scott  V.  Scott,  13  Ir.  Eq.  212. 

^In  re  Madden,  3  L.  R.  (Ir.)  172. 

•*  Rogers  v.  Marshall,  6  Abb.  Pr. 
(N.  S.)  457. 

*  Whitney  v.  Buckman,  26  Cal.  447. 

M  Pfeltz  V.  Pfeltz,  14  Md.  376. 

•^Cofer  V.  Echerson,  6  Iowa,  502. 
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claim  title,  the  suit  being  in  forma  pauperis,  a  receiver  may  be  ap- 
pointed over  the  property  and  the  rents,  pendente  lite,  on  the  s^li- 
cation  of  the  defendants.®^ 

Section  402.  Of  Receivers  After  Recovery  of  a  Judgment  in 
Ejectment. — As  soon  as  the  plaintiff  in  an  ejectment  suit  has  ob- 
tained a  verdict  and  judgment  in  his  favor,  his  title  in  a  court  of 
law  is  established,  and  if  for  any  reason  he  is  kept  out  of  the  pos- 
session, there  are  strong  grounds  on  which  a  court  of  equity  will 
entertain  an  application  for  a  receiver.  In  such  a  case  a  motion  for 
a  new  trial,  or  the  taking  of  an  appeal  or  other  proceedings  to  con- 
tinue the  litigation,  if  it  can  be  shown  that  the  real  object  is  delay, 
will  warrant  the  interference  of  the  court.^  Thus  where  the  chief 
value  of  lands  recovered  was  the  income  derived  from  the  sale  of 
the  waters  of  mineral  springs  situated  thereon,  and  the  defendant 
made  a  motion  for  a  new  trial,  and  it  appeared  that  he  was  wasting 
the  waters  and  impairing  their  value  and  was  irresponsible,  a  re- 
ceiver was  appointed.^  And  a  receiver  will  be  appointed  by  a  state 
court  where  the  plaintiff  has  recovered  and  the  defendant  has  ob- 
tained a  writ  of  certiorari,  to  remove  the  proceedings  into  the 
United  States  court,  in  a  case  where  the  property  was  depreciating 
in  value  and  there  was  no  judge  of  the  United  States  court  in  office, 
and  the  execution  of  the  judgment  was  suspended  in  order  to  avoid 
a  conflict  of  jurisdiction,  the  proceedings  having  the  appearance  of 
being  instituted  for  delay .^^ 


Section  403.  Of  Receivers  as  Between  Lessor  and 

The  courts,  in  exercising  their  discretion  in  the  appointment  of  a 
receiver,  are  not  influenced  by  the  quantity  of  the  estate  in  the  de- 
fendant ;  it  matters  not  whether  the  defendant  has  a  fee,  or  an  estate 
less  than  a  fee,  if  it  be  in  other  respects  a  case  for  the  interference 
of  a  court  of  equity ;  and,  hence,  where  a  party  is  clothed  with  title 
and  possession  by  a  lease  in  writing,  and  is  in  the  enjoyment  of 
rights  apparently  legal,  a  receiver  will  not  be  appointed  unless  some 
urgent  and  peculiar  circumstances,  and  the  burden  is  upon  the  plain- 
tiff to  show  a  clear  right  in  such  a  case,  or  a  prima  facie  right,  with 
such  attending  circumstances  of  danger  or  probable  loss  as  will  move 
the  conscience  of  a  chancellor  to  interfere.*"    The  mere  fact  of  the 


M  Horton  v.  White,  84  N.  C  297.  •*  Chicago   &    Allegheny   Oil,   etc. 

^  Frisbee  v.  Timanus,  12  Fla.  30a  Co.  v.  United  States  Petroleum  Co.  57 

» Whitney  v.  Buckman,  26  CaL  447.  Pa.  St.  83. 
w  Frisbee  v.  Timanus,  12  Fla.  30a 
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difficulty  of  enforcing  the  ordinary  legal  remedies  to  compel  the 
payment  of  rent  due  is  not,  in  itself,  a  sufficient  reason  for  appoint- 
ing a  receiver.^  And  where  the  lessee  of  certain  premises  had  the 
right  to  bore  for  and  take  oil  therefrom,  one-fourth  of  the  product 
going  to  the  lessor  for  rent,  and  the  latter  brought  suit  at  law  to 
forfeit  the  lease  for  breaches  of  the  covenant,  praying,  inter  alia, 
that  the  defendant  be  restrained  from  taking  and  disposing  of  oil 
obtained  on  the  land,  and  for  the  appointment  of  a  receiver  of  the 
defendant's  portion  of  the  oil  until  the  suit  at  law  was  determined, 
the  relief  was  refused." 

But  where  a  leasehold  interest  was  conveyed  to  a  trustee  to 
secure  an  indebtedness  due  to  certain  creditors  of  the  lessee  and 
assignor,  and  the  trustee  declined  to  act,  a  receiver  was  appointed 
to  execute  the  trusts.^  So,  also,  where  one,  with  the  consent  of  the 
owner  of  the  leasehold,  advanced  money  to  redeem  the  land  from 
eviction  under  a  judgment,  a  receiver  may  be  appointed  for  his  pro- 
tection, on  the  ground  that  he  has  an  equitable  lien,  when  the  land- 
lord threatens  to  evict  him  on  account  of  non-payment  of  rent.*^ 
And,  where  the  lessee  is  a  minor  and  an  eviction  is  threatened  for 
non-payment  of  rent,  the  relief  will  be  granted  where  it  is  apparently 
for  his  benefit.*' 

A  receiver  will  be  appointed  where  the  term  has  expired  and  the 
tenant,  who  is  insolvent,  wrongfully  withholds  the  possession  f^  and 
where  a  receiver  has  been  appointed  over  a  leasehold  interest  and 
the  term  expires,  it  has  been  held  that  the  landlord  may  re-enter  into 
possession  without  first  obtaining  leave  of  the  court.*®  If,  in  such 
a  case,  a  motion  is  made  to  discharge  the  receiver  as  to  that  land, 
the  defendant  should  be  served  with  notice  of  motion  ;^  and,  in  an 
action  by  the  landlord  for  rent,  it  was  held  that  the  order  of  the 
court  requiring  the  tenant  to  deliver  possession  to  its  receiver,  fol- 
lowed by  such  delivery,  would  constitute  a  lawful  eviction,  and 
that,  if  the  landlord  had  not  been  a  party  to  such  action,  the  tenant 
might  be  required  to  show,  in  defense,  that  the  order  was  rightfully 
made ;  but  if  the  landlord  were  a  party,  he  would  be  estopped  from 
questioning  the  validity  of  the  order.^ 

••Cremcn  v.  Hawkes,  8  Ir.-Eq.  153,  ^Nesbitt  v.   Turrentinc,  83   N.   C. 

affirmed,  8  Ir.  Eq.  503.  535- 

••Chicago,    etc.,    Oil,    etc.,    Co.    v.  ••Britton  v.   McDonscll,  5  Ir.   Eq. 

United   States    Petroleum   Co.   supra,  275. 

*  Taylor  v.  Emerson,  6  Ir.  Eq.  235.  1  Johnson  v.   Henderson,  8  Ir.   Eq. 

••  Fetherstone  v.  Mitchell,  9  Ir.  Eq.  521. 

480.  2  Mariner  v.   Chamberlain,  21   Wis. 

•^Whitelaw  v.   Sandys,   12   Ir.   Eq.  2.m. 
393. 
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Section  404.  Of  Receivers  as  Between  an  Heir  and  a  Devisee. — 

Applications  are  often  made  to  the  court  for  a  receiver  by  one 
heir  or  devisee  as  against  the  other,  where  there  is  a  contest  as  to 
the  validity  of  the  will  or  effect  of  the  devise,  and  the  one  or  the 
other  has  obtained  possession  of  the  property.  In  all  these  cases 
the  title  of  either  depends  essentially  upon  the  title  of  the  other, 
as  it  would  be  adjudicated  in  a  court  of  law,  and,  hence,  the  court 
is  adverse  to  granting  the  relief  except  in  the  cases  in  which  it 
would  grant  a  similar  application  in  aid  of  an  ejectment  suit,  and  it 
will  pursue  this  policy  without  regard  to  which  party  has  obtained 
possession.^  In  Earl  of  Fingal  v.  Blake,*  it  appeared  that  the  heir  had 
obtained  possession  and  was  contesting  the  will,  but  it  also  appeared 
that  he  was  committing  waste,  by  cutting  down  trees  used  partly 
for  ornament,  and  had  waived  an  issue  devisaznt  vcl  non,  which  had 
been  ordered  on  his  own  application.  Moreover,  the  court  was 
satisfied  that  he  was  shut  out  from  the  inheritance  upon  the  merits, 
and  so  was  a  trespasser.  It,  therefore,  granted  the  application  for  a 
receiver.  But  an  application  would  be  refused  where  a  verdict  had 
been  rendered  in  favor  of  the  heir,  although  a  new  trial  has  been 
directed.*  And  where  certain  devisees  and  an  heir  obtain  posses- 
sion, a  receiver  will  not  be  granted  in  favor  of  another  devisee,  in 
a  case  wherein  the  validity  of  the  will  is  disputed  and  no  danger  or 
injury  to  the  property  is  shown.*  So,  also,  where  several  claimants 
set  up  conflicting  titles  to  certain  property  as  heirs-at-law,  and  their 
rights  can  be  determined  at  law,  equity  will  not  appoint  a  receiver.' 
But  where  the  next  of  kin  filed  a  bill  praying  for  the  aiqx>intment  of 
a  receiver  of  the  estate  of  a  deceased  person,  on  the  ground  that  the 
defendants,  claiming  to  be  heirs,  were  opposing  the  plaintiflTs  appli* 
cation  for  letters  of  administration,  but  not  giving  the  grounds  of 
such  opposition,  a  demurrer  to  the  bill  was  sustained,  for  the  reason 
that  the  bill  did  not  allege  that  letters  could  not  be  obtained,  and 
so  showed  no  equity  for  the  relief.* 

Section  405.  Of  Receivers  as  Between  Husband  and  Wife. — 

In  these  cases  the  same  rules  apply.  Thus  where  certain  funds  arc 
committed  to  the  care  of  trustees  for  the  sole  use  and  benefit  of  a 
wife,  and  they,  at  the  instance  of  a  husband,  and  in  violation  of 
their  trust,  invest  the  funds  in  real  property,  upon  which  the  hus- 

'  Knight   V.   Duplessis,   i   Ves.  324,  *  Clark  v.  Dew,  i  Russ.  ft  BiL  103. 

2  Ves.  360;  Schlecht's  Appeal,  60  Pa.  Cf.  Dobbin  v.  Adams,  8  Ir.  Eq.  157. 
St.  172.  ^Carrow  v.   Ferrior,  L.   R.  3  Ch. 

4  2  Moll.  50.    See  also  i  Moll.  113.  App.  719. 

*  Lloyd  V.  Trimleston,  2  Moll.  81.  *  Jones  v.  Jones,  3  Meriv.  161. 
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band  expends  considerable  money  in  repairs  and  improvements,  a 
receiver  of  the  rents  and  profits  will  not  be  appointed,  upon  the 
application  of  the  husband  in  a  bill  filed  by  him  for  reimbursement.* 
Where  one  party,  upon  marriage,  had  performed  his  part  of  an 
ante-nuptial  contract,  a  receiver  was  appointed  of  properties  which 
the  other  ought  to  have  put  in  settlement.*^  So,  likewise,  where 
husband  and  wife  agree  to  share  and  enjoy  certain  real  estate  in 
common,  and  the  wife  subsequently  secures  a  divorce,  a  receiver 
will  be  appointed,  on  the  wife's  application,  where  the  property  is 
in  the  sole  occupancy  of  the  husband,  who  is  insolvent  and  irre- 
sponsible.** But  where  a  wife's  fortune  was  claimed  to  be  a  charge 
upon  the  fee  of  the  defendant's  estate,  and  the  defendant  was  in  ar- 
rears for  interest,  a  receiver  was  refused  to  the  husband,  inasmuch 
as  the  fee  did  not  appear  to  be  insufficient  security.** 

Section  406.  Of  Receivers  in  Favor  of  the  State. —  Where  pro- 
ceedings are  instituted  by  the  state  to  recover  lands  claimed  to  have 
escheated,  and  the  plaintiff  shows  a  prima  facie  case,  a  receiver  of 
the  rents  and  profits  may  be  appointed  in  its  favor,  it  appearing 
that  they  would  otherwise  be  lost.*' 

Section  407.  Of  -Receivers  of  Crops  and  Chattels  Real. —  A  re- 
ceiver will  be  appointed  over  crops  where  the  parties  are  contesting 
the  title  to  the  land,  each  claiming  to  be  in  possession,  and  where 
each  is  interfering  with  the  other  in  harvesting  crops  gfrown  by  him, 
and  threatening  forcible  resistance.**  Where  the  terms  of  a  lease 
are  that  the  tenant  should  work  the  land  and  the  landlord  receive 
a  portion  of  the  crops  raised  as  rent,  the  landlord  is  not  entitled  to 
a  receiver  to  manage  and  take  possession  of  a  crop  ungathered.*' 
But  where  the  contest  is  over  the  title  to  a  chattel  real,  which  is  in 
the  possession  of  the  defendant,  the  facts  that  the  defendants  are 
insolvent  and  that  the  ground  rent  is  largely  in  arrears  are  not  suf- 
ficient, of  themselves,  to  warrant  the  appointment.** 

Section  408.  Of  Receivers  as  Between  Vendor  and  Vendee. — 

A  receiver  is  often  necessary  in  actions  arising  out  of  the  purchase 
and  sale  of  real  property,  where  one  of  the  parties  to  the  contract 

•  Wiles  V.  Cooper,  9  Beav.  294.  **  People  v.  Norton,  i  Paige,  17. 

*^Laudon  v.  Morris,  6  Sim.  247.  "Hawacek  v.  Bohman,  51  Wis.  92. 

11  Baggs  V.  Baggs,  55  Ga.  590.    Com-  ^^  Williams  v.  Green,  37  Ga.  37. 
pare  as  to  proceedings   for   alimony,  i^Kipp  v.  Hanna,  2  Bland,  26.    The 
Holmes  v.  Holmes,  29  N.  J.  £q.  9.  chattel  real  in  this  case  was  a  house 

12  Drought  v.  Percival,  2  Moll.  502.  standing  on  leasehold  property. 
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has  obtained  or  remained  in  possession  of  the  subject-matter,  and 
i*efuses  to  carry  out  his  part  of  the  contract.  The  relief  in  these 
cases  is  granted  partly  because  of  the  vendor's  lien,  in  case  there  is 
a  valid  contract,  for  the  unpaid  purchase  money,  and,  if  invalid, 
that  of  the  vendee  for  the  amount  of  the  purchase  money  already 
paid.  Thus,  a  receiver  has  been  appointed  as  against  the  vendee 
in  an  action  for  specific  performance,  where  it  is  shown  that  he  is 
insolvent  and  is  about  to  convey  his  property  to  trustees  for  the 
benefit  of  his  creditors,"  and  the  appointment,  in  such  a  case,  may 
be  made  as  well  before  as  after  answer.** 

The  reason  for  the  appointment,  during  the  pending  of  an  action 
for  specific  performance,  is  all  the  stronger  where  the  purchaser  has 
been  let  into  possession  and  refuses  to  carry  out  his  contract  on  ac- 
count of  dissatisfaction  with  the  title.**  And  where  real  estate  was 
sold  at  auction,  under  an  order  of  the  court  by  a  receiver,  and  the 
purchasers  declined  to  complete  the  sale,  the  court  directing  them 
to  do  so,  and  later  the  receiver  consented  to  relieve  them,  the  court 
directed  the  receiver  to  return  the  purchase  money  and  also  the 
amount  expended  for  examining  the  title  and  opposing  the  pro- 
ceeding to  compel  performance  of  the  contract.**^  And  if  the  pur- 
chaser might  have  demanded  possession,  pending  the  suit,  and  was 
prepared  to  account,  and,  because  of  his  neglect  to  do  so,  a  receiver 
is  appointed,  the  fees  of  the  receiver  must  be  paid  out  of  the  rents 
which  would  have  belonged  to  him.^*  And,  if  the  purchaser  is 
finally  obliged  to  take  the  title,  the  receiver  is  considered  his  re- 
ceiver, and  the  possession  his  possession.*^ 

A  receiver  was  appointed  in  Tennessee  after  a  decree  in  favor 
of  the  vendor  from  which  the  purchaser  appealed,  because  of  the 
failure  of  the  latter  to  pay  the  taxes.**  But  if  the  relief  is  prema- 
turely applied  for,  and  an  appointment  has  been  made,  it  should  be 
vacated."  Where  the  purchaser  has  been  let  into  possession  under 
a  title  deed,  and,  owing  to  his  failure  to  complete  the  payment  of 
the  purchase  money,  the  vendor  brings  suit  and  seeks  to  have  the 
property  sold  and  its  proceeds  applied  thereon,  and  the  purchaser 
is  insolvent  and  is  committing  waste,  a  receiver  may  be  appointed 


17  Hall  V.  Jenkinson,  2  Ves.  &  Bca.  «>  Drake  v.  Goodrich,  6  Blatchf.  531. 
125.    In  this  case  the  possession  of  the  ^^  Brown  v.  Dowdall,  2  Hog.  19& 
property  had  continued  in  the  vendor.  ^Boehm  v.  Wood,  Turn.  &  Rosa. 

18  Metcalf   V.    Pulvertoft,   i   Vcs.  &  332,  2  Jac  &  Walk.  236. 

Bea.  180.  ^  Darusmont  v.  Patton,  4  Lea,  597. 

i»  Boehm  v.  Wood,  2  Jac.  &  Walk.  » Jones  v.  Boyd.  80  N.  C  2S& 
236 ;  Free  v.  Hinde,  6  Madd.  7 ;  Payne 
V.  Attcrbury,  Harring.  (Mich.)  414. 
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pendente  litef^  and  the  receivership  will  cover  the  rents  and  profits, 
if  the  premises  are  inadequate  security.^ 

The  same  principle  was  applied  where  the  vendee  had  been  in 
possession  a  number  of  years,  receiving  the  rent  and  profits  and  no 
part  of  the  purchase  money  had  been  paid,  the  vendee  having 
allowed  the  premises  to  run  down  for  want  of  repairs  and  having 
been  adjudicated  a  bankrupt.*^  But  a  receiver  will  not  be  ap- 
pointed where  the  amount  of  the  debt  is  disputed  and  the  vendee  is 
not  shown  to  be  insolvent.^  The  insolvency,  to  warrant  a  receiver, 
should  have  been  unknown  to  the  vendor  at  the  time  of  the  sale,  or 
should  arise  subsequent  thereto,  for  if  it  were  known  to  exist  at 
the  time  of  the  sale,  in  the  absence  of  fraud,  no  ground  for  the  relief 
exists.**  And  where,  in  an  action,  a  judgment  was  obtained  for 
the  recovery  of  the  land  upon  the  payment  of  a  specific  sum,  a  re- 
ceiver may  be  appointed  on  a  bill  for  an  accounting  of  the  rents 
and  profits,  the  defendants  being  inscrfvent.*^  But  a  demurrer  to  a 
bill  asking  for  a  receiver  will  be  sustained  where  all  the  persons 
directly  interested  in  the  subject-matter  are  not  made  parties  to  the 
action." 

Section  409.  Of  Receivers  in  Aid  of  the  Vendee. —  The  same  re- 
lief has  been  accorded  to  the  purchaser,  upon  a  bill  for  specific 
performance,  where  the  vendor  had  fraudulently  repossessed  him- 
self of  the  property;^  so  also,  where  the  purchasers  claimed  title 
from  a  husband,  and  the  husband  had  made  a  post-nuptial  settle- 
ment on  his  wife,  upon  the  ground  that  the  vendee's  title  would 
prevail  against  the  settlement.**  And  where  the  land  had  been 
purchased  at  a  sheriflF's  sale,  the  period  of  redemption  having  ex- 
pired, and  there  were  growing  crops  on  the  land  which  belonged  to 
the  plaintiflF,  it  appearing  that  the  principal  parties  were  insolvent, 
and,  it  being  plain  that  the  whole  transaction  was  a  scheme  to 
defraud  the  plaintiff,  a  receiver  was  appointed  to  take  charge  of  the 
crops  and  to  harvest  and  prepare  them  for  the  market.**  And  the 
same  relief  was  granted  upon  a  bill  alleging  that  the  debtor  had 

2»McCaslin   v.    State,   44   Ind.    151.  28  Hughes  v.  Hatchctt,  55' Ala.  631. 

Contra,  Guernsey  v.   Powers,  9  Hun,  2»jordon  v.  Beal,  51  Ga.  602. 

78;  Morford  v.  Hamner,  3  Baxt.  391.  *>  Collier  v.  Sapp,  49  Ga.  93. 

2*  Phillips  V.  Eiland,  52  Miss.  721;  "Lumsden  v.  Fraser,  i  Myl.  &  Cr. 

Smith  V.  Kelley,  31  Hun,  387.    Contra,  589,  affirming  7  Sim.  555. 
G>llins  V.  Richart,  14  Bush,  621.  ^^  Dawson  v.  Yates,  i  Beav.  301. 

*7  Tufts  V.  Little,  56  Ga.   139.     Cf.  83  Metcalfe  v.  Pulvertoft,  i  Ves.  & 

Gunby    v.    Thompson,    $6    Ga.    316;  Bea.  180. 

Giappell  V.  Boyd,  56  Ga,  578;  Worrill         •*  Corcoran  v.  Doll,  35  Cal.  476. 
V.  Coker,  56  Ga.  666. 
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fraudulently  conveyed  his  real  property  in  order  to  delay  or  defeat 
his  creditors."* 

Section  410.  Of  Receivers  in  Cases  of  Sales  of  Mines. —  It  has 
already  been  shown  that  receivers  will  be  appointed  when  disputes 
concerning  the  management  or  control  of  mines  arise  between  the 
legal  owners.  The  same  action  will  be  taken  in  case  of  disagree- 
ments between  purchasers  and  sellers  as  to  the  validity  of  a  contract 
of  sale,  or  as  to  the  sufficiency  of  the  title.  Thus,  where  a  mine 
was  sold  under  a  mortgage  and  the  mortgagor  continued  in  posses- 
sion, working  the  mine  and  refusing  to  pay  the  purchaser  his  inter- 
est, a  receiver  was  appointed  on  the  purchaser's  application,  it  being 
alleged  that  the  mortgagor  was  insolvent  and  that  there  was  danger 
that  the  mine  would  be  exhausted.^  And  in  another  case,  where 
the  property  was  a  colliery,  and  both  sides  admitted  that  it  must  be 
worked  or  the  lease  would  be  forfeited,  and,  moreover,  that  if  it 
were  not  kept  going,  it  would  be  drowned  out,  a  receiver  was 
appointed  in  a  suit  by  the  buyer  to  set  aside  the  purchase  on  the 
ground  of  fraudulent  representations."  And,  again,  the  receiver 
was  discharged  because  he  had  no  funds  with  which  to  work  the 
mine,  thus  necessitating  a  suspension  of  operations,  and  it  not 
appearing  that  there  was  any  danger  by  reason  of  the  defendants 
remaining  in  possession.** 

Section  411.  Of  the  Effect  of  the  Appointment  Upon  the  Title. — 

As  has  already  appeared  in  the  chapter  in  which  we  have  considered 
the  question  of  the  receiver's  title,  it  is  a  general  rule  that  a  re- 
ceiver may  be  appointed  upon  either  one  of  two  grounds:  first, 
to  place  the  subject-matter  of  the  litigation  in  the  hands  of  a  dis- 
interested person,  in  order  to  preserve  it  subject  to  final  decree; 
and,  second,  to  aid  the  court  in  carrying  out  its  decree,  when  it  is 
necessary  to  have  a  transfer  of  the  title  made,  or  when  the  property 
is  to  be  disposed  of  in  satisfaction  of  the  complainant's  lien.  In  the 
first  instance  the  receiver  generally  obtains  no  title,  his  right  being 
merely  possessory .*•  Upon  similar  grounds  a  sequestrator  of  real 
estate,  or  a  receiver  of  rents  and  profits,  takes  no  title  to  the  real 
estate,  and  as  long  as  there  is  no  interference  with  his  occupancy 


» Mays    V.    Rose,    Frcem.    (Miss.)       quired  to  supply  the  means  of  cany- 
703.  ing  on  the  colliery. 

••  Hill  V.  Taylor,  22  Cal.  191.  "  Carter  v.  Hoke,  64  N.  C  348.  Cf. 

•TGibbs  V.  David,  L,  R.  ao  Eq.  373.       Norway  v.  Rowe,  19  Ves.  144. 
In  this  case  the  plaintiffs   were  re-  » Chase's  Case,  i  Bland,  ao6:  Mont- 

gomery V.  MerrilU  18  Mich.  3361 
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and  control,  he  has  no  concern  as  to  the  title  to  the  property.  Ac- 
cordingly, a  conveyance  of  the  paper  title  is  not  inconsistent  with, 
or  necessarily  adverse  to  his  possession  or  rights.*^ 

But  when  a  receiver  is  appointed  in  order  to  enforce  a  decree,  he 
usually  takes  title  to  the  property  in  controversy,  either  by  a  formal 
conveyance  or  assignment,  or  by  the  filing  of  the  decree  in  a  particu- 
lar office  pursuant  to  some  statute.**  And  where  a  receiver  is  ap- 
pointed for  the  purpose  of  settling  up  the  affairs  of  a  dissolved 
corporation,  he  is  generally  invested  with  the  title  to  the  realty.** 
When  a  receiver  is  appointed  to  take  charge  of  the  proceeds  of  real 
estate  pending  a  contest  over  the  title,  and  the  plaintiflf  recovers,  it 
has  been  held  that  he  is  entitled,  without  further  proceedings,  to 
an  order  directing  the  receiver  to  pay  over  the  funds  to  him.*^ 

Where  a  referee,  or  master,  has  been  ordered  by  the  court  to  sell 
the  property,  and  the  title  deeds  are  in  the  possession  of  a  party 
beneficially  interested,  who  makes  default  in  bringing  them  in,  a 
receiver  may  be  appointed  to  speed  the  cause.** 

Section  412.  Of  the  Practice  —  Defenses. —  Where  the  emer- 
gency is  imminent,  calling  for  immediate  interference  on  the  part  of 
the  court,  the  order  appointing  a  receiver  is  scwmetimes  summarily 
made,  before  answer,  on  the  bill  and  affidavits,**^  but,  in  all  cases, 
the  person  against  whom  a  receiver  is  appointed  should  either  be 
party  to  the  suit  or  before  the  court.**  One  who  is  a  stranger  to 
the  proceedings,  although  claiming  part  of  the  land  covered  by  the 
receivership,  cannot  be  heard  on  a  proceeding  to  make  the  appoint- 
ment absolute.*^ 

It  seems  that  it  is  a  defense  to  proceedings  for  the  appointment 
of  a  receiver  of  the  rents  and  prdits  that  the  defendant  consents 
to  pay  them  into  court.**  It  is  also  a  defense  that  the  state  of 
facts  upon  which  the  application  is  made  has  been  acquiesced  in  by 
the  plaintiflf  for  a  number  of  years,  and  that  no  new  or  additional 
clement  of  danger  is  shown.**  And  where  the  appointment  is 
asked  for  on  the  ground  that  the  defendant,  a  corporation,  has  so 
managed  its  property  and  its  proceeds  as  to  involve  a  breach  of 

*»  Foster  V.   Townshcnd,  68  N.   Y.  «Woodyatt  v.  Greslcy,  8  Sim.  180. 

203,  2  Abb.  N.  C.  29.  ^  Mays  v.  Wherry,  3  Tcnn.  Ch.  34. 

**  Sec  upon  this  point.  Smith  v.  To-  ^'^  Creed  v.  Moore,  4  Ir.  Eq.  684. 

acr,  II  N.  Y.  Civ.  Proc.  R.  343.  **  Prebble   v.    Boghurst,    i    Swanst. 

*2  Owen  V.  Smith,  31  Barb.  641.  309. 

^  Whitney  v.  Buckman,  26  Cal.  447.  ^  Municipal   Comrs.   of  Carrickfcr- 

**  Brigstocke  v.  Mansel,  3  Madd.  47.  gus  v.  Lockhart,  Ir.  R.  3  Eq.  515. 
Cf,  Shee  v.  Harris,  i  Jo.  &  Lat.  91. 
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trust,  the  application  will  be  refused,  where  there  has  been  Ion? 
acquiescence  on  the  part  of  the  complainant,  with  knowledge  of  the 
facts.  Especially  is  this  the  true  view  where  the  trustee  has  no  dis- 
cretion, and  the  trust  is  a  mere  naked  trust."^  Where  no  additional 
danger  to  the  property  is  shown,  and  it  appears  that  it  had  been 
accumulated  by  the  corporation  fraudulently,  of  all  which  the  com- 
plainant had  been  fully  informed,  and  in  which  he  had  acquiesced 
for  a  long  time,  the  appointment  of  a  receiver  of  the  property  was 
refused."  Where  the  parties  are  in  possession  of  the  land  involved 
and  are  proceeding  to  harvest  and  sell  growing  crops  thereon,  it  is  a 
defense  to  the  application  for  a  receiver  that  they  have  given  a  bond 
which  fully  protects  the  plaintiff.^ 

II. 
Of  THE  Powers  and  Duties  of  Receivers  of  Real  Property. 

Section  413.  Of  the  Time  when  the  Appointment  Takes  Effect — 

The  proper  course  for  a  receiver  to  adopt  in  order  to  make  his 
appointment  effective  as  against  tenants  in  possession  of  prem- 
ises over  which  he  has  control,  is  to  serve  a  copy  of  the  order  or 
notice,  according  to  the  local  practice,  upon  them.  From  the  time 
of  such  service  the  tenants  must  pay  the  rents  to  him,  and  in  the 
event  of  his  death,  it  is  their  duty  to  retain  the  rents  until  a  new- 
appointment."  Until  such  service  has  been  made  the  receiver  can 
maintain  no  action  against  the  tenants  for  the  rent.  The  object 
of  this  notice  is  the  same  as  in  the  case  of  an  assignment,  that  is, 
to  prevent  a  payment  by  the  tenant  to  a  wrong  person  in  ignorance 
of  the  appointment."  It  follows,  therefore,  that  those  persons 
formerly  entitled  to  collect  the  rents  have  no  power  or  authority-  to 
interfere  with  the  receiver  in  respect  of  the  rents  and  profits,  after 
the  order  is  made  absolute."  Under  the  Irish  practice,  the  receiver 
is  entitled  to  collect  any  and  all  arrears  of  rent  due  at  the  time  of  the 
order  of  reference  for  his  appointment."  And,  under  the  same 
practice,  a  trustee,  who  has  had  the  management  of  the  esta-e. 
ceases  to  be  responsible  for  arrearages  at  the  date  of  the  appoint- 

•0  Skinners   Co.  v.   Irish   Society,   i  ^  Hunt  v.  Wolfe,  2  Daly,  298. 

Myl.  &  Cr.  162.  ^McLoughlin  v.  Longan,  4  Ir.  Eq. 

*i  Hager  v.  Stevens,  6  N.  J.  Eq.  374.  325. 

*2  Stevens  v.  Kaga,  141  Ind.  523,  41  *^McI>onnell  v.  White.  11  H.  of  L. 

N.  E.  R.  930.  R.  570,     Cf.  Harrison   v.   Fittgerald, 

•*  Russell    V.    Baker,    i    Hog.    180;  Ir.  R.   10  Eq.  394.     As  to  apportion- 

Hollicr  V.  Hedges,  2  Ir.  Gi.  (N.  S.)  ment  of  rents  see  Beechey  v.  Smyth, 

370.  II  L.  R.  (Ir.)  88. 
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ment,  inasmuch  as  all  his  power  is  taken  away  and  vested  in  the 
receiver.*^^ 

In  New  Jersey,  where  a  statute  authorizes  the  appointment  of 
receivers  of  insolvent  corporations,  and  the  appointment  operates 
as  a  conveyance  of  the  corporate  property,  it  has  been  held  that 
the  rent  accruing  between  the  appointment  and  sale  belongs  to  the 
receiver  for  the  benefit  of  creditors,  and  that  that  accruing  after 
the  sale  goes  to  the  purchaser.** 

Section  414.  Of  the  Receiver's  Duty  and  Control  of  Rents 

The  principal  duty  of  a  receiver  of  real  property  is  to  look  after 
the  rents  of  the  estate ;  he  is  virtually  made  landlord  and  has  the 
rights  of  a  landlord  as  against  the  tenants.^  In  order  properly  to 
protect  the  tenant  the  English  courts  were  accustomed  to  direct 
the  tenants  to  attorn  to  the  receiver,  and  upon  their  refusal  to  do 
so  a  motion  might  be  made  requiring  them  to  show  cause  why  the 
possession  should  not  be  delivered  to  the  receiver,  and,  on  the  de- 
termination of  the  motion,  a  proper  order  would  be  made.^  If,  on 
such  motion,  the  tenants  should  show  that  an  action  was  pending 
against  them  to  recover  the  rent,  and  that  the  effect  of  granting 
the  motion  would  be  to  compel  them  to  pay  the  rent  twice,  the 
motion  might  be  ordered  to  stand  over  until  the  determination  of 
the  action,  when  a  proper  order  could  be  entered.®^  If,  after  having 
attorned,  the  tenant  refuses  to  pay  the  rent  to  the  receiver,  the 
court  will  compel  him  to  do  so.^  When  the  receiver  of  the  rents 
and  profits  is  authorized  by  the  court  to  permit  the  defendant  to 
collect  the  rents  until  further  direction,  upon  giving  a  satisfactory 
bond,  the  order  does  not  affect  the  rights  of  the  parties,  the  fund 
will  still  be  under  the  control  of  the  court,  and  the  defendant  will 
be  the  receiver's  agent.®^  And  if  the  tenants  pay  rent  due  the  re- 
ceiver to  a  third  person,  who  has  no  authority  to  collect  it,  it  will 
be  considered  as  paid  to  him  for  the  receiver,  and  a  party  entitled 
thereto,  under  a  prior  appointment,  will  not  lose  his  rights,  even 
though  the  receivership  has  been  extended  in  behalf  of  others.^ 

57  McDonnell  v.  White,  li  H.  of  L.  «  Hobhouse  v.  Hollcombc,  2  De  G. 

R.  570.  &  S.  208. 

^^Corrigan    v.    Trenton    Delaware  •^Hobson    v.    Sherwood,    19    Beav. 

Falls   Co.   7  N.  J.   Eq.  489;   Fish  v.  575- 

Potts,  8  N.  J.  Eq.  277,  909.  «8  Garr  v.  Hill,  5  N.  J.  Eq.  639. 

5®  Commissioners  v.  Harrington,  zi  •*  O'Callaghan  v.  O'Callaghan,  3  Ir. 

L  R.  (Ir.)   127.  Ch.  (N.  S.)  376. 

•>Reid  V.  Middleton,  Turn.  &  Ru9S. 

4SS. 
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It  has  been  held  that  a  receiver  of  the  rents  of  real  property 
should  not  allow  them,  when  collected,  to  lie  idle,  but  should  make 
an  application  for  leave  to  invest  the  moneys  for  the  benefit  of  the 
parties  interested.^ 

Ordinarily  the  receiver  appointed  pending  the  action,  particularly 
as  to  the  real  estate,  should  simply  be  directed  by  the  court  to  take 
care  of  and  let  the  property  in  proper  cases,  collect  the  rents  and 
debts  and  hold  funds  coming  into  his  hands  subject  to  the  order  of 
the  court,  from  time  to  time,  and  until  the  action  is  determined. 
But  there  are  cases  in  which  it  is  expedient  and  very  proper  to 
direct  a  sale  of  the  property,  both  real  and  personal.  The  court 
should  always  be  careful,  however,  that  a  proper  case  is  presented 
in  the  exercise  of  such  power,  and  to  see  particularly  that  the  owner 
of  such  property  cannot  be  unduly  prejudiced  by  the  sale  thereof.  It 
should  have  in  view  the  rights  and  advantages  of  all  the  parties,  as 
nearly  as  may  be.'' 

Section  415.  Of  Sales  by  a  Receiver —  The  court  will  enter- 
tain a  bill  by  its  receiver  for  leave  to  sell  real  property  under  his 
control,  when  proceedings  are  instituted  in  another  court  to  enforce 
a  lien  upon  it.  In  such  a  case  the  property  will  be  sold  free  from 
all  liens,  and  the  proceeds  will  be  applied  to  their  payment.*^  But 
where  the  receiver  is  appointed  in  an  action  to  rescind  the  con- 
tract, an  order  of  sale  for  the  benefit  of  the  plaintiff,  before  t'lc 
final  hearing,  is  improper.*^ 

The  duty  of  a  purchaser  from  a  receiver  has  been  set  out  by  Mr. 
Justice  Field,  as  follows:  "A  purchaser  is  not  bound  to  examine 
all  the  proceedings  in  the  case  in  which  the  receiver  is  appointed. 
It  is  sufficient  for  him  to  see  that  it  is  a  suit  in  equity,  or  was  one. 
in  which  the  court  appointed  a  receiver  of  the  property ;  that  such 
receiver  was  authorized  by  the  court  to  sell  the  property;  that  a 
sale  was  made  under  such  authority;  that  the  sale  was  confirmed 
by  the  court,  and  that  the  deed  accurately  recites  the  property  or 
interest  sold."**  And  where  the  rights  of  the  creditors  of  a  de- 
ceased person  were  determined,  upon  a  bill  filed  by  them  against  his 
administrator,  and  the  administrator  was  removed  and  a  receiver 
appointed  to  settle  the  estate,  a  deed  from  the  receiver,  pursuant  to 

•Foster  v.   Foster,   2   Bro,   C.   C.  •^Dc     Visser     v.     Blackstone,    6 

616.  Blatchf.  235. 

••Forsaith    Machine    Co.    v.    Hope         ^Esterlund  v.  Dye,  56  Ga.  264. 
Mills  Lumber  Co.  109  N.  C.  576,  13         ^Koontz    v.    Northern    Bank,    16 

S.  E.  R.  865.  Wall.  196. 
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an  order  of  the  court  authorizing  a  sale,  was  held  to  convey  a  good 
title,'^  So,  also,  it  has  been  held  that  the  purchaser  from  a  re- 
ceiver, who  has  obtained  possession  of  the  property,  cannot,  in  an 
action  against  him  to  enforce  the  lien  for  the  unpaid  purchase 
money,  question  the  validity  of  the  appointment  of  the  receiver,  ex- 
cept in  case  of  fraud  or  mistake.''^ 

'^Walker  v.  Morris,  14  Ga.  323.  ^^  Stelzer  v.  La  Rose,  79  Ind.  435. 
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I. 

As  Between  Mortgagor  and  Mortgagee. 

Section  416.  Introductory. —  It  is  well  established  that  a  receiver 
may  be  appointed  in  aid  of  a  mortgagee  as  against  a  mortgagor. 
There  is,  in  general,  nothing  in  the  nature  of  the  mortgage  contract 
which  can  operate  to  deprive  a  mortgagee  of  such  relief,  if  he  es- 
tablish facts  which  are  sufficient  to  move  a  court  of  chancery  to 
act  in  his  behalf.  The  grounds  upon  which  such  a  receiver  will 
be  appointed  are  not,  however,  clearly  defined ;  although  the  right 
to  the  relief  is,  in  general,  conceded,  the  grounds  upon  which  the 
court  will  act  are  not  entirely  settled,  and  the  decisions  in  point  are 
conflicting. 

A  mortgage  is,  in  some  jurisdictions,  held  to  be  a  conditional 
sale,  vesting  its  title  in  the  mortgagee  upon  the  non-fulfillment  of 
the  condition.  Another  theory  is  that  it  merely  creates  a  lien  on  the 
property,  to  secure  the  payment  of  a  debt,  to  be  enforced  by  fore- 
closure. Some  courts  incline  to  take  a  middle  ground  not  wholly 
indorsing  either  of  these  positions.  The  question  has  been  fur- 
ther complicated  by  legislative  enactments,  regulating  the  appoint- 
ment of  a  receiver,  thus  raising  the  question  whether  such  stat- 
utes are  to  be  held  to  have  abrogated  the  original  jurisdiction  of 
courts  of  equity.  Still  other  difficulties  arise  out  of  covenants 
and  agreements  between  the  parties  affecting  the  appointment,  in- 
volving intricate  questions  of  construction.  The  rights  and  interests 
of  third  parties  must  sometimes  be  taken  into  account,  and  the 
method  in  which  the  application  is  to  be  made  to  the  court,  whether 
on  motion,  or  by  original  bill,  or  by  a  prayer  in  the  original  bill,  will 
sometimes  perplex  even  experienced  counsel.  Besides  all  this,  a 
court  of  equity,  according  to  its  fundamental  rule,  will  not  grant 
such  relief  when  it  appears  that  the  plaintiff  has  a  full  and  adequate 
remedy  at  law. 

Section  417.  The  General  Rule  —  Illustrations — Miscellaneous 
Incidents. — In  general  it  may  be  said  to  be  the  rule  in  these  cases 
that  a  receiver  will  be  appointed  whenever  it  appears  that  the  mort- 
gagor is  making  such  use  of  the  premises  as  to  impair  .the  security, 
and  at  the  same  time  that  a  court  of  law  does  not  afford  full  and 
adequate  relief.  So,  also,  when  the  security  is  inadequate  because 
the  property  has  become  insufficient  in  value  or  amount  to  satisfy  the 
mortgage  debt,  and  especially  when  the  debtor  is  otherwise  irre- 
sponsible. UTX>n  the  motion  for  a  receiver  in  such  a  case  it  is  neces- 
sary to  establish  the  facts,  by  affidavits  or  otherwise,  to  the  satis- 
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faction  of  the  court,  before  the  relief  will  be  granted.*  The  inade- 
quacy of  the  security  must  be  limited  to  the  debt  of  the  mortgagee 
making  the  application.^  And  where  the  amount  due  is  undeter- 
mined and  uncertain,  and  the  allegations  of  inadequacy  are  denied^ 
the  relief  will  be  refused.' 

A  mere  default  in  payment  of  the  debt  constitutes  no  ground  ior 
the  exercise  of  this  jurisdiction,*  unless  there  is  a  stipulation  to  that 
effect  in  the  mortgage.^  It  is  generally  held  that  statutes  regulating 
the  appointment  of  receivers  in  these  cases  are  a  mere  enlargement 
of  the  original  jurisdiction  of  the  court  of  chancery,*  but  where  the 
statute  gives  a  court  of  law  power  to  appoint  a  receiver,  the  jurisdic- 
tion of  the  court  of  chancery  is  not  thereby  limited  or  restrained, 
but  the  remedy  is  co-ordinate  and  may  still  be  sought  in  equity.'^ 
Where  the  statute  authorizes  the  appointment  of  a  receiver  in 
certain  cases  in  aid  of  a  foreclosure,  it  may  be  made  where  the 
original  mortgagor  has  died  and  his  administrator  is  a  party.*  And 
where  a  wife  joined  in  the  mortgage  and  her  dower  interest  has 
been  subsequently  set  off,  according  to  a  statutory  provision,  a  re- 
ceiver may  be  appointed,  although  her  interest  is  inchoate,  upon 
her  own  application,  where  the  remainder  of  the  premises  is  insuffi- 
cient and  the  mortgagor  is  insolvent.®  A  receiver  may  be  appointed 
pending  a  suit  for  specific  performance,  where  the  mortgagor  has 
received  the  money  in  advance,  but  has  failed  to.  carry  out  the  agree- 
ment by  the  execution  of  a  mortgage.**^ 

It  would  be  oppressive  and  an  abuse  of  discretion  to  appoint  a 
receiver  where  it  appeared  that  the  mortgage  security  was  ample  to 
pay  the  creditor  in  full.**  Where  the  mortgaged  property  has 
been  sold  under  a  judgment  against  the  mortgagor  and  the  pur- 
chaser is  in  possession'and  solvent,  the  application  for  a  receiver  will 


^  Astor  V.  Turner,  2  Barb.  444 ; 
Morrison  v.  Buckner,  Hemp.  422; 
Hackett  v.  Snow,  10  Ir.  Eq.  220;  Pul- 
lan  V.  Cincinnati  &  Chicago  R.  R.  Co. 
4  Biss.  35;  Cheever  v.  Rutland,  etc., 
R.  R.  Co.  39  Vt  653. 

2  Warner  v.  Gouvemeur's  Exrs.  i 
Barb.  3d  • 

^Callanan  v.  Shaw,  19  Iowa,  183. 

^Williams   v.    Robinson,    16   Conn. 

S17. 

*  Whitehead  v.  Wooten,  43  Miss. 
523 ;  Morrison  v.  Buckner,  supra. 

^Bank  of  Ogdensburg  v.  Arnold,  5 


Paige,  38;  Adair  v.  Wright,  15  Iowa, 

385. 
■^  Tripp  V.  Chard  Ry.  Co.  21  Eng.  L 

&  Eq.  53.  See  further  as  to  local 
statutes,  Hursh  v.  Hursh,  99  Ind.  500; 
Douglas  V.  Qine,  12  Bush,  608 ;  Wool- 
ley  V.  Holt,  14  Bush.  788;  Northwest- 
em  Mutual  Life  Ins.  Ca  v.  Park 
Hotel  Co.  37  Wis.  125. 

^  Jacobs  V.  Gibson,  9  Neb.  380. 

^Main  v.  Ginthert,  92  Ind.  i8a 

loShakel  v.  Duke  of  Marlboroagh* 
4  Madd.  463. 

11  Bean  v.  Heron,  6$  Minn.  64,  67 
N.  W.  R.  80s 
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be  refused.*^  It  may  be  stated  as  the  general  proposition  thai 
where  there  can  be  immediate  advertisement  and  sale  of  the  mort- 
gaged property,  in  this  case  a  manufacturing  plant,  a  receiwr 
should  not  be  appointed.*^  To  justify  the  appointment  there  mnst 
be  some  evidence  of  the  insufficiency  of  the  property  to  satisfy /the 
mortgage  debt."  The  mortgagee  is  entitled  to  have  a  receive^/ ap- 
pointed to  operate  and  care  for  a  plant  covered  by  the  mortgage, 
where  its  value  is  insufficient  for  the  payment  of  the  debt."  The 
receiver  of  mortgaged  property  holds  possession  for  all  parties  in* 
terested.  The  appointment  does  not  constitute  a  taking  of  posses- 
sion by  the  mortgagee  as  against  other  creditors,  nor  does  it  affect 
priorities.*'  It  has  been  said  that  a  receiver  should  not  be  appointed 
to  take  charge  of  a  homestead  included  in  the  mortgage,  as  this 
would  be  against  the  policy  of  the  law  forbidding  forced  sales  of 
homestead.*^  Though  the  debtor  is  insolvent  a  receiver  will  not  be 
appointed  because  at  some  future  time  the  property  may  become  in- 
sufficient to  pay  the  mortgage  debt.**  Where  there  is  no  rent  or  in- 
come from  the  property  there  is  nothing  to  create  a  necessity  for 
a  receiver,  in  the  absence  of  a  showing  of  waste  or  destruction  of 
the  premises,  and  no  appointment  will  be.  made  where  the  mort- 
gagee has  an  adequate  remedy  at  law.**  Where  the  mortgage 
clothes  the  trustee  with  power  to  take  possession  of  the  mortgaged 
premises  and  he  refuses  to  act,  a  court  of  equity  may  appoint  a  re- 
ceiver regardless  of  any  question  of  depreciation  of  the  property 
or  insolvency  of  the  mortgagor ;  but  this  will  not  be  done  unless  the 
security  is  inadequate  and  the  mortgagor  is  insolvent  or  of  ques- 
tionable financial  standing.^ 

It  is  the  prevailing  rule  that  where  the  mortgagor  is  insolvent, 
the  rents  and  profits  are  included  in  the  mortgage,  the  mortgagor 
is  in  possession  and  collecting  and  misappropriating  the  income, 
neglecting  the  insurance  and  repairs,  a  receiver  will  be  appointed.** 
Where  it  did  not  appear  that  the  mortgagor  was  insolvent,  that 


1*  Warren  v.  Pitts,  114  Ala.  65,  21 
So.  R.  494. 

^^Bcardslec  v.  Citizens'  Commer- 
cial &  Savings  Bank,  112  Mich.  377, 
70  N.  W.  R.  1027. 

"Sickels  V.  Canary,  40  N.  Y.  S. 
948,  8  App.  Div.  308. 

^*  Sweet  &  Clark  Co.  v.  Union  Nat. 
Bank,  149  Ind.  305,  49  N.  E.  R.  159. 

^•Central  Trust  Co.  v.  Worcester 
Cycle  Mfg.  Co.  90  Fed.  R.  584. 


i^Chadron  B.  &  L.  Asso.  v.  Smith, 
78  N.  W.  R.  938;  Laune  v.  Houser,  79 
N.  W.  R.  555. 

1®  Laune  v.  Houser,  58  Neb.  663,  79 
N.  W.  R.  555. 

1®  Eastern  Trust  &  Banking  Co.  v. 
American  Ice  Co.  14  App.  D.  C.  304. 

aoGooden  v.  Vinke,  87  III.  App. 
562. 

»  Baker  v.  Mayo,  86  III.  App.  86. 
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there  was  any  waste  contemplated,  or  depreciation  in  the  prop- 
erty, it  was  declared  that  grounds  for  the  appointment  of  a  re- 
ceiver were  totally  lacking.^  Where  the  mortgagee  has  power  to 
pay  taxes  and  include  the  amount  in  the  mortgage  debt,  a  remedy 
at  law  for  the  non-payment  thereof  is  created,  and  equity  will 
not  assist  by  appointing  a  receiver,  where  it  is  not  shown  that  the 
security  is  insufficient.^  Where  the  property  was  not  in  possession 
of  the  mortgagor  and  he  was  personally  liable  for  the  debt,  and 
waste  and  inadequacy  of  security  were  shown,  it  was  held  that 
a  receiver  was  properly  appointed  on  the  petition  of  the  mortgagor 
for  the  purpose  of  preserving  the  mortgaged  property  and  applying 
the  income  to  the  payment  of  taxes  and  in  satisfaction  of  the  mort- 
gage debt,  and  thus  lessen  the  mortgagee's  liability."  Under  a 
statute  providing  for  the  appointment  of  a  receiver  in  foreclosure 
proceedings  where  the  property  is  in  danger  of  being  lost  or  ma- 
terially injured  or  is  probably  insufficient  to  pay  the  debt,  the  in- 
solvency of  the  mortgagor  is  not  a  prerequisite  condition  to  the 
appointment  of  a  receiver.  This  because  the  statute  does  not  re- 
quire insolvency  in  order  to  entitle  the  mortgagee  to  a  receiver.** 
The  appointment  of  a  receiver  in  foreclosure  proceedings  is  not  a 
legal  right,  but  only  an  equitable  remedy  which  will  not  be 
granted  except  on  good  grounds  and  for  substantial  reasons.* 

In  an  action  to  foreclose  a  mortgage  a  receiver  may  be  appointed 
where  the  defendant  is  in  possession,  is  taking  the  rents  and  profits 
of  the  premises  and  is  n^lecting  to  pay  taxes  and  insurance,  and 
the  security  is  inadequate."  When  a  mortgagee  invokes  the  ex- 
traordinary aid  of  equity  by  petitioning  for  the  appointment  of  a 
receiver  to  assist  in  collecting  his  debt,  he  thereby  submits  to  the 
reasonable  discretion  of  the  court  in  the  management  or  the 
control  of  the  property,  and  is  bound  by  the  action  of  the  court  in 
that  particular.^  Where  the  mortgaged  property  consists  of  a 
manufacturing  plant,  and  it  was  necessary  for  the  security  of  the 
mortgage  that  the  property  should  be  operated  until  it  could  be  dis- 
posed of  to  the  best  advantage,  it  was  decreed  that  a  receiver 

22PuIlis    V.    Pullis    Bros,    Iron   Co.  '•Ortengren  v.  Rice,   104  IIL  App. 

157  Mo.  565*  57  S.  W.  R.  1095.  4^ 

28  Nathans  v.  Stcinmcycr,  57  S.  C.  ^r  Winkler  v.  Magdeburg,  100  Wis. 

386,  35  S.  E.  R.  733.  421,  76  N.  W.  R.  332. 

«*  Philadelphia    Mortgage    &    Trust  » Farmers'   Loan  ft   Trust  Cd  v. 

Co.  V.  Oyler,  61  Neb.  702,  85  N.  W.  Suten  Island  Beit-Line  R.  R.  Cd  30 

R,  899.  N.  Y.  S.  872. 

» Roberts  v.  Parker,  14  S.  D.  323, 
8s  N.  W.  R.  591. 
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should  be  appointed.^  Inadequacy  of  security,  insolvency  of  the 
mortgagor,  and  the  fact  that  he  is  collecting  the  rents  and  applying 
them  to  his  own  use,  is  sufficient  for  the  appointment.^  The  ap- 
pointment of  a  receiver  in  a  foreclosure  proceeding  is  not  dependent 
simply  on  a  breach  of  a  condition  in  the  agreement,  but  also  on  the 
question  of  relative  injury  and  benefit  to  the  parties,  and,  if  a  quasi- 
public  corporation,  consideration  of  the  interests  of  the  public.'* 

Section  418.  Of  Inadequacy  of  Security. —  As  has  already  been 
stated,  the  principal  ground  for  the  appointment  of  a  receiver  is  in- 
adequacy of  security.  This  inadequacy  may  be  either,  first,  the 
insufficiency  of  the  mortgaged  premises  as  a  security  for  the  mort- 
gaged debt,  or,  second,  the  irresponsibility  or  inability  of  the  mort- 
gagor, or  other  person  liable  for  the  debt,  to  pay  any  deficiency.'* 
What  will  constitute  irresponsibility  on  the  part  of  the  mortgagor 
has  been  clearly  stated  by  the  supreme  court  of  Michigan''  as  fol- 
lows :  "  That  the  mortgagor,  or  other  party  to  the  suit  who  is  per- 
sonally liable  for  its  payment,  is  insolvent,  or  out  of  the  jurisdic- 
tion of  the  court,  so  that  an  execution  against  him  for  the  balance 
that  should  remain  due  after  the  sale  of  the  mortgaged  premises, 
would  be  unavailing." 

The  power  to  make  the  appointment  in  these  cases,  as  in  others, 
is  discretionary .'*  But  this  discretion  is  not  to  be  the  exercise  of  the 
mere  personal  judgment  of  the  individual  chancellor  to  whom  the 
application  is  made,  but  it  is  to  be  exercised  in  conformity  to  the 
general  principles  of  equity  jurisprudence.  The  petitioner  should, 
therefore,  state  clearly  the  facts  upon  which  the  application  is  made, 
and  also  give  proof  of  the  same.    If  this  is  not  done  the  relief  will 


^  Sweet  &  Qark  Co.  v.  Union  Nat 
Bank.  149  Ind.  305,  49  N.  E.  R.  159. 

*>  Jackson  v.  Hooper,  107  Ala.  634, 
18  So.   R.  254. 

•^Bosworth  V.  St.  Louis  Terminal 
R.  R  Asso.  174  U.  S.  182,  19  Sup.  Ct. 
R  625,  modifying  decision  of  Cir.  Ct. 
App.  80  Fed.  R.  969,  26  C.  C.  A.  279. 

^Warner  v.  Gouverneur's  Exrs.  i 
Barb.  36;  Shotwell  v.  Smith,  3  Edw. 
Ch.  588;  Whitehead  v.  Wooten,  43 
Miss.  523;  Sea  Ins.  Co.  v.  Stebbins,  8 
Paige,  565;  Quincy  v.  Chcescman,  4 
Sandf.  Ch.  405;  Douglas  v.  Cline,  12 
Bush,  608;  Newport,  etc.,  Bridge  Co. 
V.  Douglas,  12  Bush,  673;  Hyman  v. 
Kelly,  I  Nev.  179;   Brown  v.  Chase, 


Walk.  (Mich.)  43;  Hill  v.  Robertson, 
24  Miss.  368;  Phillips  v.  Eiland,  52 
Miss.  721;  Price  v.  Dowdy,  34  Ark. 
285;  Commercial  &  Savings  Bank  v. 
Corbett,  5  Sawy.  172;  Finch  v.  Hough- 
ton, 19  Wis.  150;  Henshaw  v.  Wells, 
9  Humph.  568;  Kerchner  v.  Fairley, 
80  N.  C.  24;  In  re  Tallahassee  Mfg. 
Co.  64  Ala.  567;  Woolley  v.  Holt,  14 
Bush,  788;  Myers  v.  Estell,  48  Miss. 
372,  403;  United  States  Trust  Co.  v. 
New  York,  West  Shore  &  Buffalo  R. 
R.  Co.  loi  N.  Y.  478,  2  Cent.  R.  402. 

•*  Brown  v.  Chase,  supra, 

**Cone  V.  Paute,  12  Heisk.  506; 
Jacobs  V.  Gibson,  9  Neb.  381S. 
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be  denied,"  and  the  burden  of  proof  is  always  on  the  petitioner." 
Proof  must  also  be  g^ven  of  the  insufficiency  of  the  security,  and 
this  insufficiency  must  relate  to  the  value  of  the  property  as  com- 
pared with  the  principal  debt  on  which  the  application  is  made, 
without  reference  to  subsequent  mortgages.  Thus  where  the  peti- 
tion stated  that  the  premises  were  not  an  adequate  security  for  "  all 
just  incumbrances  "  on  them,  in  virtue  of  subsequent  incumbrances, 
the  mortgagor,  hov^fever,  averring  that  the  property  was  a  sufficient 
security  for  the  debt  upon  which  the  application  was  founded, 
it  was  held  that  there  was  no  ground  for  the  appointment.'^  And 
where  the  lower  court  is  of  the  opinion  that  a  receiver  is  necessarj' 
on  the  ground  of  inadequacy,  an  aj^llate  court  will  not  disturb  its 
decision.** 

The  rule  prevails  that  where  the  property  is  inadequate  to  secure 
the  debt  and  the  debtor  is  insolvent,  conditions  exist  which  call  for 
the  appointment  of  a  receiver.**  There  may  be  other  circumstances 
which  strengthen  the  case,  as  where  property  is  imperiled  be- 
cause of  the  lapse  of  insurance,  the  maturity  of  taxes,  neglect  to 
make  repairs,  and  the  collection  and  misappropriation  of  rents  and 
profits.*^ 

Section  419.  The  English  Rule  as  to  Inadequacy  of  Security. — 

A  somewhat  different  rule  prevails  in  England  and  a  number  of 
the  states  of  the  Union,  where  the  common-law  theory  of  mortgages 
prevails.  Under  this  interpretation  of  the  mortgage  contract,  the 
mortgage  is  regarded  in  fact,  as  it  is  in  form,  a  conveyance.  As 
soon  as  the  mortgage  debt  is  past  due  and  unpaid,  the  mortgagee 
acquires  the  legal  estate,  and  he  may  immediately  enter  into  posses- 
sion,  or  bring  an  ejectment  suit  to  obtain  possession.    Hence 


*^  Morrison  v.  Buckncr,  Hemp.  442; 
Callanan  v.  Shaw,  19  Iowa,  183; 
Hackett  v.  Snow,  10  Ir.  Eq.  220;  First 
Nat  Bank  of  Sioux  City  v.  Gage,  79 
111.  207;  Brown  v.  Qiase,  Walk. 
(Mich.)  43;  PuUan  v.  Cincinnati,  etc., 
R.  R.  Co.  4  Biss.  35;  Shotwell  v. 
Smith,  3  Edw.  Ch.  588;  Sea  Ins.  Co. 
V.  Stebbins,  8  Paige,  565. 

^Burlingame    v.    Parce,    12    Hun, 

144. 
•87  Warner  v.  Gouverneur's  Exrs.   i 

Barb.  36.  The  rule  in  the  case  of 
earlier  incumbrancers  will  be  consid- 
ered later. 


38  Ponder  v.  Tate,  36  Ind.  330- 
••Harris  v.  United  States  Savings 
Fund  &  Investment  Co.  45  N.  E.  R. 
328;  Rogers  v.  Southern  Pine  Lum- 
ber Co.  21  Tex.  Civ.  Ai>p.  48,  51  S. 
W.  R.  26. 

*>  Harris  v.  United  States  Savings 
Fund  &  Investment  Co.  45  N.  E.  R 
328;  Veerhoff  v.  Miller,  51  N.  Y.  S. 
1048,  30  App.  Div.  355:  Marshall  t 
Illsley  Bank  v.  Katey,  75  Minn.  241,  77 
N.  W.  R.  831;  Mayer  v.  Northern 
Trust  Co.  93  IIL  App.  314. 
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whenever  the  mortgagee  commences  proceedings  to  acquire  the  pos- 
session, he  has  an  adequate  remedy  at  law,  and  equity  will  not  in- 
terfere.** Upon  this  theory  all  mortgages  subsequent  to  the  first 
are  equitable  mortgages,  and  a  receiver  is  often  appointed  in  aid 
of  the  owners  of  such  securities.^ 

Again,  the  court  will  interfere  in  aid  of  a  first  mortgfage  where 
there  is  sc«ne  equitable  reason  for  so  doing  other  than  and  in  addi- 
tion to  mere  inadequacy.  Thus,  where  the  mortgagor  forcibly  pre- 
vented the  mortgfagee  from  taking  possession  when  he  had  a  legal 
right  to  do  so,  a  receiver  was  allowed  ;**  and,  also,  where  the  mort- 
gage about  to  be  foreclosed  was  shown  to  have  been  given  by  one 
as  surety  to  secure  the  payment  of  the  principal  debt,  there  being  a 
provision  in  the  mortgage  that  the  mortgagee  should  not  have  re- 
course to  the  surety's  estate,  or  be  at  liberty  to  sell  it,  until  the 
estate  primarily  charged  should  prove  an  insufficient  security.^ 
And  where  the  mortgaged  property  is  occupied  by  numerous  ten- 
ants and  the  rents  are  difficult  to  collect,  a  receiver  will  be  ap- 
pointed.** 

Section  420.  The  Irish  Rule  as  to  Inadequacy  of  Security. —  The 

rule  of  the  Irish  court  of  chancery,  upon  the  appointment  of  re- 
ceivers in  these  cases,  is  stated  as  follows,  by  the  master  of  rolls, 
in  Herbert  v.  Greene  :**  "According  to  the  general  course  and  prac- 
tice of  this  court,  in  a  foreclosure  suit,  or  a  suit  to  raise  a  charge 
affecting  lands  by  sale  of  the  lands,  an  order  is  not  made  for  the 
appointment  of  a  receiver,  unless  under  the  following  circum- 
stances: First,  where  interest  is  due  on  the  security,  the  court 
usually  requiring  an  affidavit  that  one  year  at  least  is  due;  or, 
secondly,  where  the  property  is  in  danger ;  for  example,  if  the  lands 
are  held  under  a  lease  and  a  head  rent  has  been  permitted  to  remain 
unpaid  and  in  arrears ;  thirdly,  where  there  is  reason  to  apprehend 
that  the  sum  for  which  the  lands  shall  be  sold  will  be  insufficient  to 
pay  the  incumbrances  or  charges  thereon." 

Section  421.  Of  the  Effect  of  the  Statutory  Abolition  of  the 
Remedy  by  Ejectment, —  Statutes  have  been  passed  in  many  states 
modifying  the  interpretation  which  the  courts  at  common  law  have 


^  Bemey  v.  Sewcll,  i  Jac.  &  Walk.  ^  Truman   v.   Redgrave,   L.    R.    18 

647;  Ackland  v.   Gravener,  31   Bcav.  Ch.  D.  547. 

482;  Sturch  V.  Young,  5  Beav.  557.  ^Ackland  v.  Gravenor,  supra. 

**Mcaden  v.   Sealey,  6  Hare,  620;  **  Sturch  v.  Young,  supra, 

and  the  cases  cited  in  the  preceding  ^3  Ir.  Ch.  (N.  S.)  270,  274  (1854). 
note.     The  case  of  junior  mortgages 
IS  elsewhere  considered. 
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put  upon  the  contract  between  mortgagor  and  mortgagee,  and  in 
many  instances  taking  away  the  common-law  remedies  of  entry  and 
ejectment,  upon  default  in  payment  of  the  principal  indebtedness  — 
in  effect  changing  the  nature  of  the  mortgage  from  a  conditional 
sale  to  a  lien,  and  remitting  the  mortgagor  to  the  equitable  remedy 
of  foreclosure.  The  courts  have  not  always  agreed  in  construing 
these  statutes.  In  New  York,  Nevada  and  elsewhere,  the  courts 
hold  that  the  statutes  do  not  affect  the  power  of  the  court  to  ap- 
point a  receiver,  and  even  in  some  instances,  it  seems  to  be  held 
that  there  is,  by  reason  of  the  statutory  modification  of  the  early 
rule,  a  stronger  reason  for  the  appointment  pendente  lite,  inasmuch 
as  the  mortgagee  is  remitted  to  a  proceeding  which  is  protracted 
and  contingent.*^  This  is  especially  the  case  where  rents  and  profits 
of  the  mortgaged  premises  are  pledged  to  keep  down  the  interest, 
but  are  being  diverted.*® 

In  California  and  Iowa  a  contrary  rule  prevails.  There  the 
courts  hold  that  the  property  is  a  mere  security  for  the  debt,  and 
that  the  estate  must  remain  in  the  mortgagor  until  his  interest  is  cut 
off  by  a  sale  tinder  foreclosure.*®  In  Iowa  the  rule  is  the  same,  even 
where  it  is  averred  that  the  mortgagor  has  fraudulently  disposed 
of  property  covered  by  the  mortgage  lien.^ 

Section  422.  Generally  of  the  Causes  for  the  Appwitment  of  a 
Receiver  —  Chattel  and  Real  Estate  Mortgages. —  Where  the 
mortgagor  has  allowed  the  taxes  on  the  mortgaged  property  to  re- 
main unpaid,  and  in  consequence  of  which  the  prc^rty  has  been 
sold  for  taxes,  and  it  is  shown  that  the  insurance  on  the  buildings 
has  been  neglected,  it  has  been  held  that  there  were  strong  grounds 
for  the  appointment  of  a  receiver  in  order  to  save  the  property.*^ 
So,  likewise,  where  the  mortgagor  has  covenanted  to  pay  the  taxes 
and  to  keep  the  premises  insured,  and,  having  failed  to  do  so,  the 
mortgagee  has  paid  them.*^  And  a  contest  between  mortgagor  and 
mortgagee  as  to  what  property,  as  far  as  value  is  concerned,  is 
covered  by  the  mortgage,  presents  a  case  for  the  exercise  of  the 


*7Hollenbcck  v.  Donncll,  94  N.  Y. 
342;  Chadboum  v.  Henderson,  58 
Tenn.  460;  Pasco  v.  Gamble,  15  Fla. 
562. 

*8Hyman  v.  Kelly,  i  Ncv.  179. 

«  Guy  V.  Idc,  6  Cal.  gg.  Cf.  Wager 
V.  Stone,  36  Mich.  564;  Hazeltine  v. 
Granger,  44  Mich.  503;  Beedier  v. 
Marquette,    etc..    Mill    G>.    40   Mich. 

307. 


*^  White  V.  Griggs,  54  Iowa,  65a 
Cf.  Barrett  v.  Nelson,  54  Iowa.  41; 
Myton  V.  Davenport,  51  Iowa,  583. 

*i  Wall  Street  Fire  Ins.  Co.  v. 
Loud,  20  How.  Pr.  95;  Stockman  v. 
Wallis,  30  N.  J.  £q.  449;  Chetwood 
V.  Coffin,  30  N.  J.  Eq.  450;  Finch  v. 
Houghton,  19  Wis.  149;  Schreiber  ▼. 
Gary,  48  Wis.  208. 

BSEslava  v.  Crampton,  61  Ala.  507. 
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power."  In  like  manner  bad  faith,  or  fraud,  on  the  part  of  the 
mortgagor,  or  his  grantee,  as  where  the  latter  was  put  in  posses- 
sion under  an  agreement  to  reduce  the  mortgage  one-fourth,  and 
then  refused  and  offered  to  sell  the  property  for  the  amount  of  the 
incumbrance,  after  he  had  reaped  the  crops,  will  warrant  an  ap- 
pointment." 

A  statutory  provision  that  "  a  mortgage  of  real  property  is  not  to 
be  deemed  a  conveyance,  so  as  to  enable  the  owner  of  the  mort- 
gage to  recover  possession  of  the  real  property  without  a  fore- 
dosure,"  does  not  affect  the  power  of  the  court  to  appoint  a  re- 
ceiver of  such  property  in  an  action  to  foreclose  the  mortgage,  when 
it  becomes  necessary  for  the  protection  of  the  equitable  rights  of 
the  mortgagee.*"*  The  appointment  of  a  receiver  is  not  based  upon 
the  ground  that  the  legal  title  has  passed  from  the  mortgagor  to 
the  mortgagee,  but  upon  the  equitable  right  of  the  mortgagee  to 
have  his  security  preserved  so  that  it  shall  be  adequate  for  the 
satisfaction  of  the  mortgage  debt.  The  jurisdiction  of  equity  in 
the  appointment  of  receivers  is  not  to  be  deemed  to  have  been  taken 
away  by  such  statute,  unless  that  is  its  necessary  effect  or  its  ul- 
timate purpose."  Here  the  appointment  of  a  receiver  was  sustained 
where  the  hotel,  the  mortgaged  property,  had  been  closed,  and  there 
was  danger  of  cancellation  of  insurance  policies  and  depreciation  of 
the  value  of  the  estate. 

That  a  railroad  is  heavily  mortgaged;  has  made  default  in  the 
payment  of  interest ;  that  its  business  is  decreasing,  with  the  proba- 
bility of  further  decrease,  because  of  competition ;  that  it  is  in  need 
of  repairs  and  improvements ;  that  the  bondholders  are  not  in  har- 
mony ;  that  a  foreclosure  is  about  to  be  decreed  and  no  other  way 
exists  for  apportioning  the  rents  and  profits  of  the  road  to  its  direct- 
ors, are  sufficient  reasons  to  justify  the  appointment  of  a  receiver.'*'^ 

The  right  to  foreclose  a  mortgage  does  not  carry  with  it  the  right 
to  a  receiver.**  There  must  be  something  more  than  a  mere  ma- 
turity of  the  debt  or  interest.  "  It  is  difficult,"  said  Brewer,  C.  J., 
"  to  formulate  any  rule  which,  briefly  stated,  will  control  in  all  cases. 


MWall  Street  Fire  Ins.  Co.  v. 
Loud,  supra.  In  this  case  the  con- 
test was  over  the  machinery  on  tne 
mortgaged  premises,  but  this  wa.«»  not 
the  only  ground  for  the  appointment, 
as  is  shown  by  a  preceding  statement. 

^Cortelyou  v.  Hathaway,  ii  N.  J. 
Eq.  43.  This  was  in  addition  to  the 
insolvency  of  the  mortgagor  and  the 
inadequacy  of  the  security,  which,  in 


New  Jersey,  do  not  constitute  a  ground 
for  the   appointment. 

W  Hardin  v.  Hardin,  34  S.  C.  77,  12 
S.  E.  R.  936,  27  Am.  St.  R.  786. 

'^Lowell  v.  Doe,  44  Minn.  144,  46 
N.  W.  R.  297. 

5^  Mercantile  Trust  Co.  v.  Missouri, 
Kansas  &  Texas  Ry.  Co.  36  Fed.  R. 
221,  I  L.  R.  A.  397. 
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It  should  appear  that  there  is  some  danger  to  the  property ;  that  its 
protection,  its  preservation,  the  interest  of  the  various  bondholders 
require  possession  by  the  court,  before  a  receiver  should  be  ap- 
pointed. It  does  not  go  as  a  matter  of  course;  and  yet  it  is  not  a 
matter  that  a  court  can  refuse  simply  because  it  is  an  annoyance."* 

It  was  asserted  in  an  English  case  that  a  mortgagee  in  possession 
has  no  right  to  the  appointment  of  a  receiver ;  but  under  the  judi- 
cature act  which  g^ves  the  right  to  the  appointment  of  a  receiver  in 
all  cases  where  it  appears  to  the  court  to  be  just  or  convenient  such 
a  receiver  may  be  appointed.^  Insufficiency  of  the  mortgaged  prop- 
erty to  pay  the  debt,  and  danger  of  its  removal  beyond  the  juris- 
diction of  the  court,  are  sufficient  reasons  for  the  appointment.** 

Where  a  railroad  company,  which  was  indebted  to  the  State  of 
Maryland  by  reason  of  grants  to  it,  was  applying  its  revenues  to  the 
payment  of  junior  incumbrances  instead  of  paying  the  annuity  to 
the  state,  it  was  held  proper  to  direct  an  injunction  and  an  appoint- 
ment of  a  receiver  of  the  mortgaged  property.®  Where  rents  and 
profits  of  real  estate  in  dispute  are  in  imminent  danger  of  being 
wasted,  a  receiver  may  be  appointed  during  the  controversy.**  A 
receiver  will  be  appointed  at  the  instance  of  parties  beneficially  in- 
terested, where  there  is  any  fraud  or  spoliation,  if  it  be  satisfactorily 
shown  that  there  is  danger  to  the  estate  or  funds  unless  such  a 
step  is  taken.  If  the  fund  is  in  danger,  if  immediate  possession 
should  not  be  taken  by  the  court,  which  must  be  clearly  proved,  a 
receiver  should  be  appointed;  and  in  such  cases  it  is  not  against 
public  policy  to  appoint  a  receiver  over  the  property  of  corpora- 
tions.®* 

The  provision  in  a  mortage  that  the  mortgagee  might  take 
possession  of  the  property  and  rent  or  cultivate  it  was  held  not  suffi- 
cient to  warrant  the  appointment  of  a  receiver,  during  the  period 
of  redemption,  as  against  a  lessee  in  possession  under  a  lease  cov- 
ering such  time  and  for  which  the  rent  has  been  paid."  A  mort- 
gagor who  has  sold  and  conveyed  the  premises  mortgaged  is  not 
in  position  to  oppose  the  aprpointment  of  a  receiver  for  the  protec- 
tion of  the  property  to  other  creditors.**  That  taxes  on  mortgaged 
property  are  suffered  to  be  unpaid ;  that  there  has  been  a  sale  for 
back  taxes;  that  insurance  on  the  buildings  is  neglected  and  the 

«•  Id.  « Id. 

«>/n  re  Prytherch,  42  Ch.  D.  590-  •*  W- 

«  Reynolds  v.  Quick,  126  Ind  316,  «  Swan  v.  Mitchel,  82  Iowa,  307»  47 

27  N.  E.  R.  621.  N.  W.  R.  1042. 

«  State  V.  Northern  Cent.  Ry.  Co.  •»  Wall  Street  Fire  Ins.  Co.  v.  Load, 

18  Md.  193.  20  How.  Pr.  95. 
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liability  of  the  machinery  to  the  operation  of  the  mortgage  is  con- 
testedy  and  the  insolvency  of  the  mortgagor,  present  strong  grounds 
for  the  appointment.*^ 

It  has  been  held  that  if  the  mortgage  security  is  ample,  equity 
will  not  appoint  a  receiver  and  take  possession  of  the  property  from 
the  mortgagor  before  a  decree  and  sale,  though  the  mortgage  may 
provide  for  a  receiver  on  default  of  the  mortgagor.*®  The  general 
rule  is  that  receivers  will  not  be  appointed  in  mortgage  cases  unless 
it  clearly  appears  that  the  security  is  inadequate,  or  there  is  immi- 
nent danger  of  the  waste,  removal  or  destruction  of  the  property ; 
or  that  the  rents  and  profits  have  been  especially  pledged  for  the 
debt.^  The  appointment  of  a  receiver  pending  foreclosure  proceed- 
ings is  a  matter  resting  in  the  sound  discretion  of  the  court.  Mere 
default  in  the  payment  of  the  debt  is  no  ground  for  such  appoint- 
ment, unless  by  the  terms  of  the  mortgage  the  mortgfagee  is  entitled 
to  the  rents.''^ 

A  court  will  not,  in  deference  to  the  mere  technical  rights  of  a 
very  small  minority  of  bondholders  of  a  railroad  corporation,  ap- 
point a  receiver  where  it  appears  that  such  action  would  imperil,  if 
not  destroy,  the  interests  of  others  whose  rights  are  entitled  to 
equal  consideration.  If  the  court  perceives  that  the  appointment  of 
a  receiver  will  produce  greater  injuries  to  those  interested  in  the 
railroad  than  by  leaving  it  in  the  hands  then  holding  it,  especially 
when  a  large  majority  of  the  stockholders  and  bondholders  are  op- 
posed to  the  appointment,  no  appointment  will  be  made.^^  Mere 
disuse  of  a  manufacturing  plant  under  an  agreement  with  other 
manufacturers  to  restrict  production,  though  attended  with  decay 
and  dilapidation  incident  to  disuse,  is  not  such  destruction  or  waste 
as  to  entitle  the  mortgagee  to  ask  for  a  receiver,  so  it  has  been 
said."  Where  the  mortgagee  of  personal  property  is  in  possession, 
a  creditor  or  subsequent  incumbrancer  cannot  maintain  a  suit  in 
equity  for  the  appointment  of  a  receiver  and  'adjustment  of  claims 
against  the  mortgagor.^' 

Upon  a  bill  to  foreclose  a  mortgage  on  a  railway  it  was  held  that 
the  allegations  that  the  company  had  made  default  in  the  payment 
of  taxes  and  had  permitted  part  of  the  railroad  to  be  sold  for  such 


« Id.  71  Id. 

«8  Degcncr  v.  Stiles,  6  N.  Y.  S.  474.  72  Union   Mutual    Life    Ins.    Co.    v. 

But  see  section   434.  Union  Mills   Plaster  Co.  zi  Fed.   R. 

••  Morrison  v,  Buckner,  i  Hempst.  286,  3  L.  R.  A.  90. 

442.  TSMcConnell  v.  Denham,  ^2  Iowa, 

^Tyscn  v.  Wabash  Ry.  Co.  8  Biss.  494»  34  N.  W.  R.  298. 
247. 
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taxes,  and  that  the  company  was  hopelessly  insolvent  and  unable  to 
pay  its  interest  and  other  obligations,  and  operating  expenses,  and 
that  the  trustee  had  refused  and  failed  to  take  acticMi,  were  suffi- 
cient to  support  the  appointment  of  a  receiver;^*  as  are,  also,  the 
allegations  that  the  property  is  insufficient  to  pay  the  mortgage 
debt,  that  the  mortgagors  are  insolvent  and  refuse  to  deliver  posses- 
sion, and  have  failed  to  pay  the  taxes  or  keep  the  property  insured 
as  required  by  the  mortgageJ^  Where  a  mortgagee  files  his  bill  to 
foreclose  a  chattel  mortgage  and  an  attaching  creditor  seizes  the 
property  and  offers  it  for  sale,  the  court,  upon  application  of  the 
complaining  mortgagee,  will  appoint  a  receiver  with  authority  to 
make  sale  of  the  property  in  order  to  avoid  a  multiplicity  of  suits 
and  to  preserve  the  value  of  the  property  until  the  rights  of  the 
parties  can  be  determined.^* 

The  appointment  of  a  receiver  before  the  establishment  of  any 
apparent  right  to  the  property  is  erroneous."  A  receiver  will  not 
be  appointed  where,  under  the  terms  of  the  mortgage,  the  mort- 
gagor is  to  retain  possession  until  foreclosure,  when  the  appoint- 
ment is  not  necessary  for  the  preservation  of  the  property.*'^®  Nor 
where  the  mortgagee  becomes  the  purchaser  and  brings  suit  to  re- 
move a  cloud  from  the  title.™  Where  a  corporation,  engaged  in 
running  a  newspaper  and  printing  office,  is  greatly  embarrassed  by 
its  debts,  and  there  are  dissensions  existing  between  its  officers 
likely  to  materially  injure  the  value  of  the  property,  a  receiver  may 
be  appointed  in  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
chattel  mortgage  and  sale  of  the  mortgaged  property,  when  the  con- 
dition of  the  mortgage  has  not  been  performed.*^ 

Section  423.  Generally  of  the  Appointment  —  Before  the  Debt 
is  Due. —  It  frequently  happens  that  the  property  covered  by  a 
mortgage  is  so  managed  as  to  cause  it  to  deteriorate  in  value,  and, 
sometimes,  the  deterioration  arises  from  natural  causes  apart  from 
the  management  or  use  of  the  property.  This  will,  in  some  cases, 
entitle  the  mortgagee  to  an  injunction  and  a  receiver.    There  is  a 

7*  Putnam    v.    Jacksonville,    Louis-  '''  Chadboum  v.  Henderson,  2  BaxL 

ville  &  St.  Louis  Ry.  Co.  61  Fed.  R.  4<5o. 

440.  ^McLean    v.    Bresley's    Admr.   56 

^Jackson  v.  Hooper,  107  Ala.  634,  Ala.  211. 

18  So.  R.  254.  *>  State    Journal    of    Commerce   ▼. 

''^  Wiedemann  v.  Sann,  31  Atl.  R.  Commonwealth  Ca  43  Kans.  93.  22 

211.  Pac  R.  982. 

*"  Hardin  v.  Hardin,  34  S.  C.  T7,  12 
S.  E.  R.  936,  ^  Am.  St.  R.  786. 
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similar  equity,  in  general,  when  the  mortgagor  allows  the  interest 
to  fall  into  arrears,  or  when  the  mortgage  debt,  according  to  the 
temis  of  the  contract,  becomes  partially  due.  In  such  a  case  if  the 
premises  are  indivisible,  any  proceeding  by  a  court  of  equity  to  en- 
force the  payment  of  the  arrears  necessarily  affects  the  whole  prop- 
erty; and,  upon  a  proper  application,  a  receiver  may  be  appointed. 
When  the  security  is  in  jeopardy  a  receiver  may  be  appointed 
though  the  debt  is  not  due.®* 

As  the  courts  are  extremely  cautious  in  interfering  with  proprie- 
tary rights,  this  relief  is  very  sparingly  granted,  and  a  strong  case 
must  be  presented  in  order  to  move  the  court  to  act.  Where  there  is 
simply  an  allegation  of  waste,  the  relief  by  injunction  is  generally 
sufficient,  and  the  court  will  seldom  appoint  a  receiver,  but  it  may  do 
so  in  a  proper  case.^  An  exceedingly  strong  case  must  be  made 
out  in  the  affidavits,  in  order  to  obtain  such  relief  in  favor  of  a  mort- 
gagee merely  upcm  the  ground  that  his  interest  has  fallen  into  ar- 
rears, inasmuch  as  the  bond  generally  affords  a  sufficient  remedy. 
But  where,  owing  to  some  agreement  or  condition  in  the  mortgage, 
this  cannot  be  enforced,  a  receiver  may  be  allowed ;  as,  for  exam- 
ple, where  there  was  an  agreement  that  the  principal  debt  should 
not  be  called  in  until  after  the  mortgagor's  death,^  In  case  of 
such  an  appointment,  the  payments  are  treated  as  being  made  by 
the  mortgagor,  and  the  receiver  is  considered  to  be  his  agent  for 
that  purpose.®*  A  receiver  may  sometimes  be  appointed  before  the 
debt  is  wholly  due,  especially  where  the  debt  is  payable  in  install- 
ments, and  one  installment  is  due,  and  the  premises  are  indivisible.®* 

The  rule  is  otherwise  where  the  premises  are  divisible.®®  But  there 
is  no  error  in  continuing  a  receiver,  properly  appointed  in  a  fore- 
closure suit,  after  the  final  decree  on  the  application  of  a  junior 
mortgagee,  whose  debt  is  not  due  and  who  has  filed  a  counter- 
claim setting  up  his  demand,  where  he  shows  that  the  property  is 
indivisible  and  the  debtor  is  insolvent,  and  that  the  property  has 
been  sold  for  taxes  and  is  less  in  value  than  the  amount  of  the  in- 
cumbrances.®^   In  an  English  case  a  receiver  was  appointed,  though 

•^  McMahon    v.    North    Kent    Iron  ®*Chinnery  v.  Evans,  11  H.  of  L.  R. 

Works  Co.  (1891)  2  Ch.  148.  115. 

**Brasted  v.   Sutton,  30  N.  J.  Eq.  ^OQuincy   v.    Cheescman,   4    Sandf. 

463.  Ch.  405 ;  Morris  v.  Branchaud,  52  Wis. 

w  Burrowcs  v.  Molloy,  2  Jo.  &  Lat.  187,  8  N.  W.  R.  883. 

521,  8  If.   Eq.  482.     Cf.  Newman  v.  ^Bank  of  Ogdensburgh  v.  Arnold, 

Newman,   cited   in  2  Bro.   C.   C.  92,  5   Paige,  38;   Hollenbeck  v.   Donnell, 

note  6;  Mahon  v.  Crothers,  28  N.  J.  94  N.  Y.  342. 

Eq.  567.  87  Buchanan  v.   Berkshire  Life  Ins. 

Co.  96  Ind.  SIC. 
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neither  the  principal  nor  interest  was  due,  there  having  been  an 
execution  levied  on  the  goods  of  the  mortgagor,  a  corporation, 
which  were  included  in  the  mortgage,  other  actions  against  the 
company  pending,  and  the  company  consenting.^  Though  it  has 
been  said  that  default  in  the  payment  of  the  interest  alone  is  not 
sufficient  to  warrant  the  appointment  of  a  receiver,^  yet  where 
such  default  is  accompanied  by  waste,  mismanagement  and  con- 
ditions imperiling  the  security,  a  receiver  will  be  appointed.**  De- 
fault in  payment  of  interest  and  inadequacy  of  the  security  call  for 
a  receiver.®^ 

A  mortgage  bondholder  of  an  insolvent  railroad  company,  whose 
affairs  are  in  such  condition  that  it  is  about  to  break  up,  has  a  right 
to  the  appointment  of  a  receiver  and  for  an  injunction  against  at- 
tacks upon  the  mortgaged  property  against  peril,  and  the  ap- 
pointment of  a  temporary  receiver,  although  no  default  has  yet 
taken  place  on  the  securities  owned  by  the  plaintiff,  but  a  default  is 
imminent  and  manifest." 

While  it  is  true,  as  a  general  rule,  that  appointing  a  receiver  is 
auxiliary  to  the  main  purpose  of  the  suit,  and  that  no  suit  can  be 
brought  until  the  debt  is  due,  yet,  when  default  is  imminent  and 
manifestly  inevitable,  though  none  has  taken  place,  a  receiver  of  a 
railroad  company  may  be  appointed  on  the  application  of  a  mort- 
gage bondholder  in  order  to  prevent  the  breaking  up  and  destruc- 
tion of  its  business,  and  to  protect  the  property  against  the  attach- 
ments and  executions  in  favor  of  other  creditors.**  There  is  no  rea- 
son for  limiting  this  doctrine  to  railroad  companies.**  Accord- 
ingly, though  the  debt  had  not  matured,  and  the  mortgagor  had 
not  defaulted,  it  was  held  proper  to  appoint  a  receiver. 

Section  424.  The  Appointment  of  a  Receiver  of  the  Rents  and 
Profits. —  There  seems  to  have  been  much  doubt  in  the  minds  of 
the  early  chancellors,  as  indicated  by  the  conflict  in  the  decisions, 
upon  the  question  whether  a  mortgagee  has  any  right  to  a  receiver 
of  rents  and  profits  of  the  mortgaged  premises,  pendente  lite;  but 

88  Edwards    v.     Standard     Rolling-  ^^  Haugan  v.  Netland,  51  Minn.  255. 

Stock  Syndicate  (1893),  i  Ch.  574.  •«  Brassy  v.  New  York  &  New  Eng- 

8^  Union    Trust    Co.    v.    St    Louis,  land  R.  R.  Co.  22  Blatchf.  72, 

Iron  Mountain  &  Southern  R.  R.  Co.  ^  Jones  on  Com.  Banks  and  Mort- 

4  Dill.  114.  gages,  f  433. 

*w  Haugan  v.  Netland,  51  Minn.  552,  •*  Thompson   v.   Natchez   Water  ft 

53  N.  W.  R.  873;  Union  Trust  Co.  v.  Sewer  Co.  68  Miss.  423,  9  Sa  R.  82*. 
St.  Louis,  Iron  Mountain  &  Southern 
R.  R.  Co.  4  Dill.  114. 
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'  it  is  now  well  settled  that  he  has  no  such  right  as  a  matter  of  course^ 
and  that,  before  he  can  obtain  the  relief,  he  must  show  either  some 
existing  equity  '■ —  the  general  ground  of  the  appointment  being  the 
inadequacy  of  the  security,  that  is,  the  insufficiency  of  the  premises 
to  satisfy  the  debt  and  the  insolvency  of  the  mortgagor  —  or  some 
agreement  in  the  mortgage  to  the  effect  that  he  may  have  a  receiver 
of  such  rents  and  profits,  or  that  they  have  been  pledged,  or  hy- 
pothecated by  the  mortgagor.^  It  is  held  that  this  power  of  a  court 
of  equity  is  a  part  of  its  incidental  jurisdiction,  not  being  dependent 
upon  any  statute,  and  that  it  will  be  exercised  whenever  equity  re- 
quires that  the  rents  and  profits  should  be  impounded  and  retained, 
to  be  applied  in  satisfaction  of  the  debt  as  ascertained  by  the  final 
judgment" 

In  some  jurisdictions  this  rule  is  disputed,  and  the  courts  incline 
to  hold  the  parties  strictly  to  the  contract  set  out  in  the  mortgage^ 
upon  the  theory  that  the  possession  of  the  mortgagor  ought  not  to  be 
disturbed  until  the  foreclosure  becomes  absolute.  In  some  states 
this  view  is  the  result  of  the  interpretation  of  a  statute.®^  Where 
the  appointment  is  allowed  it  creates  a  specific  lien  on  the  rents  for 
the  payment  of  any  deficiency .•^  In  determining  the  sufficiency  of 
the  security  afforded  by  the  mortgaged  prc^rty,  the  best  criterion 
is  the  rental  value,  where  the  property  is  rented,  and  not  the  mar- 
ket value.**  A  receiver  will  not,  however,  be  appointed  where  the 
debt  is  not  due,  and  the  mortgagee  refuses  to  accept  the  offer  of  the 
widow  of  the  mortgagor,  who  also  joined  in  the  mortgage,  to  pledge 
the  rents  of  the  premises,  excepting  only  a  certain  portion  allowed 
by  statute  for  the  suprport  of  herself  and  children.* 

It  is  no  defense  to  a  motion  for  such  an  appointment  that  the 
mortgage  was  given  to  secure  advances  to  be  used  in  the  erection 
of  buildings  on  the  premises,  and  that  the  mortgagee  had  failed  to 


*  Williams  v.  Robinson,  16  Conn. 
517;  Price  V.  Dowdy,  34  Ark.  285, 
290;  Des  Moines  Gas  Co.  v.  West,  44 
Iowa,  23. 

^United  States  Trust  Co.  v.  New 
York,  West  Shore  &  Buffalo  R.  R. 
Co.  loi  N.  Y.  478,  483,  2  Cent.  R.  402. 

•^So  in  Michigan,  Wagar  v.  Stone, 
36  Mich.  364;  Beecher  v.  Marquette 
&  R.  M.  Co.  40  Mich.  307;  Hazeltine 
V.  Granger,  44  Mich.  503;-  and  in 
California,  Guy  v.  Tde,  6  Cal.  gg.  See 
also  Cortclyou  v.  Hathaway,  11  N.  J. 

Eq.39. 


•®Astor  V.  Turner,  n  Paige,  436, 
2  Barb.  444 ;  Post  v.  Dorr,  4  Edw.  Ch. 
412;  Lofsky  V.  Maujer,  3  Sandf.  Ch. 
69. 

«»Shotwell  V.  Smith,  3  Edw.  Ch. 
588. 

1  Bank  of  Ogdensburgh  v.  Arnold, 
5  Paige,  38;  Sea  Ins.  Co.  v.  Steb- 
bins,  8  Paige,  565.  Cf.  Williams  v. 
Noland,  2  Tenn.  Ch.  151.  And  see 
Hill  V.  Robertson,  24  Miss.  368,  a  case 
where  the  debt  was  due. 
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make  the  advances,  so  that  the  mortgagor  had  been  compelled  to 
advance  a  considerable  sum  to  complete  the  work,  and  then,  in 
order  to  save  his  credit,  to  sell  the  buildings  at  a  reduced  price,  it 
appearing  that  the  parties  had  agreed,  by  a  clause  in  the  mortgage, 
to  allow  a  receiver  of  the  rents  to  be  appointed  in  certain  cases." 
A  mortgagor  cannot,  by  forestalling  costs,  avoid  the  consequences 
of  an  appointment.* 

A  statutory  provision  authorizing  the  appointment  of  a  receiver 
when  there  is  established  "  an  apparent  right  to  property  which  is 
the  subject  of  the  action,  and  which  is  in  the  possession  of  the  ad- 
verse party,  and  the  property,  or  its  rents  and  profits  is  in  danger 
of  being  lost  or  materially  injured  or  impaired,"  does  not  author- 
ize the  appointment  of  a  receiver  of  the  rents  and  prcrfits  of  mort- 
gaged premises  where  the  mortgagee  has  no  lien  on  the  rents  and 
profits,  and  in  the  absence  of  any  charge  of  waste.* 

Under  a  mortgage  permitting  the  mortgagor  to  remain  in  pos- 
session of  the  railroad  and  collect,  receive  and  use  the  revenue  and 
profits  thereof,  it  was  held  that  the  mortgagee  is  not  entitled  to  the 
rents  and  profits  of  the  mortgaged  premises  until  he  takes  actual 
possession,  or  until  possession  is  taken  in  his  behalf  by  a  receiver, 
or  imtil  in  proper  form  he  demands  and  is  refused  possession:* 
Money  paid  for  entrance  to  a  theater  has  been  declared  not  to  be 
rents  and  profits,  and  not  the  subject  of  a  receivership.* 

"  When  a  mortgagee  commences  an  action  to  foreclose  a  mort- 
gage and  procure  the  appointment  of  a  receiver  of  the  rents  of  the 
premises  upon  the  ground  of  the  insufficiency  of  the  security,  such 
receiver  becomes  entitled  to  the  rents  accruing  during  the  pendency 
of  the  action.  *  *  *  When  the  court  recognizes  his  equitable 
right  to  the  rents  by  the  appointment  of  the  receiver  to  collect 
them,  then  the  right  attaches  to  have  them  applied  in  extinguish* 
ment  of  the  mortgage.  *  *  *  A  specific  lien  upon  such  rents 
and  profits  is  then  obtained  by  the  mortgagee,  and  he  becomes 
entitled  thereto."  ^ 


2MacKcIIar  v.  Rogers,  52  N.  Y. 
Super.  Ct.  360. 

•  Lofsky  V.  Maujer,  3  Sandf.  Ch.  69, 
where  the  owner  of  the  equity  re- 
ceived from  the  tenant  a  note  for  the 
accrued  rent,  but  no  actual  payment 
had  been  made,  and  the  receiver  was 
held  entitled  to  such  rent  in  prefer- 
ence to  him. 

^Hardin  v.  Hardin,  34  S.  C.  ^T^  12 
S.  E.  R.  936,  27  Am.  St.  R.  786.    See 


Union  Mutual  Life  Ins.  Co.  v.  Union 
Mills  Plaster  Co.  37  Fed.  R.  286.  as 
to  federal  court  following  law  of  state 
courts  upon  receivers  of  rents  and 
profits. 

*  Hook  v.  Bosworth,  64  Fed.  R.  443, 
12  C.  C.  A.  208. 

•Cadogan  v.  Lyric  Theatre  (i894), 
3  Ch.  338. 

TDonlon  &  Miller  Mfg.  Co.  v.  Can- 
nella,  34  N.  Y.  S.  1065,  88  Hun,  at. 
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In  an  action  to  foreclose  a  mortgage  the  insolvency  of  the  mort- 
gagor or  inadequacy  of  the  security,  and  failure  to  apply  the  rents 
of  the  mortgaged  premises  in  keeping  up  the  securities,  paying  de- 
linquent taxes  and  interest  past  due  on  a  prior  mortgage,  is  a  suffi- 
cient ground  for  the  appointment  of  a  receiver  pendente  lite  to  col- 
lect the  rents  and  so  apply  them.  That  the  mortgagor  at  the  time 
of  making  the  first  mortgage  gave  the  mortgagee  therein  named  a 
written  assignment  of  these  rents  cannot  be  urged  by  the  mortgagor 
as  a  reason  why  a  receiver  should  not  be  appointed.® 

Section  425.  Further  of  Receivers  of  Rents  and  Profits  —  Stipu- 
lation for  Receiver  —  The  Latest  Cases —  If  the  mortgaged  prem- 
ises are  insufficient  in  value  to  satisfy  the  mortgage,  a  receiver 
may  be  appointed  to  collect  the  rents  and  profits  from  the  property, 
on  which  the  mortgagee  has  an  equitable  lien.  It  does  not  matter 
whether  the  legal  title  passes  to  the  mortgagee  or  not,  or  whether 
there  is  a  stipulation  in  the  mortgage  giving  the  mortgagee  the 
right  to  possession  of  the  property.*  In  the  case  last  cited  the  court 
noted  a  conflict  of  the  decisions  upon  the  question,  and  declared  it 
preferred  to  adopt  the  one  announced,  which,  it  was  asserted,  pre- 
vails in  this  country.  But  it  has  been  adjudged  that  a  mortgagee 
is  not  entitled  to  a  receiver  for  the  purpose  of  collecting  the  rents 
and  profits  until  his  legal  title  to  the  possession  has  been  estab- 
lished.^® But  where  the  security  is  inadequate,  the  mortgagees  are 
insolvent  and  there  has  been  a  failure  to  pay  taxes  and  water  rents 
which  would  result  in  a  loss  of  tenants,  and  neglect  to  insure  the 
property  and  keep  it  in  repair,  and  the  mortgagors  are  collecting  the 
rents,  but  not  ap|rfying  them  to  the  protection  of  the  property,  the 
appointment  of  a  receiver  for  the  rents  and  profits  during  the  pen- 
dency of  the  foreclosure  proceeding  is  warranted."  The  appoint^ 
ment  of  a  receiver  in  foreclosure  proceedings  does  not  create  an 
equitable  lien  on  the  rents  and  profits.**  In  the  absence  of  a  stijj?^ 
ulation  in  the  mortgage  so  providing,  the  mortgagee  is  not  entitlecl 
to  the  rents  and  profits,  and  is  not  entitled  to  the  proceeds  of  growf- 
ing  crops  on  the  premises  for  the  purpose  of  ai>plying  them  to 

*  Farmers*  Nat.  Bank  v.  Backus,  64      western  Mut.  Life  Ins.  Co.  89  Fed.  R. 
Minn.  43,  66  N.  W.  R.  5,  58  Am.  St.       610,  32  C.  C.  A.  275. 

R,  522.  11  Id. ;   Winkler  v.  Magdeburg,   100 

•  Philadelphia    Mortgage-Trust    Co.       Wis.  421,  76  N.  W.  R.  332. 

V.  Goss,  47  Nebr.  804,  66  N.  W.  R.  12  American    Nat.    Bank   v.    North- 

^43.  western  Mut.  Life  Ins.  Co.  89  Fed. 

i<>  American    Nat   Bank  v.    North-      R.  610,  32  C.  C  A.  275. 
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the  deficiency  of  the  judgment."  If  the  mortgage  includes  the 
rents  and  profits  the  mortgagee  has  an  equitable  lien  thereon  during^ 
the  statutory  period  of  redemption  for  the  payment  of  any  de- 
ficiency arising  under  the  sale  of  the  mortgaged  premises,  which 
may  be  enforced  by  the  appointment  of  a  receiver  after  sale.**  In 
the  case  last  cited  it  was  declared  that  where  the  mortgage  se- 
curity is  inadequate  and  the  mortgagors  are  insolvent,  the  court 
has  power  to  appoint  a  receiver  to  take  charge  of  the  rents  and 
profits  of  the  mortgaged  premises,  even  though  the  mortgage  does 
not  create  a  lien  on  them.  If  the  rents  and  profits  are  specially 
pledged  in  the  mortgage,  insolvency  and  inadequacy  of  security 
need  not  be  shown  in  order  to  secure  a  receiver.**  If  some  of  the 
mortgagors  are  solvent  and  the  value  of  the  premises  is  in  excess  of 
the  amount  secured  by  the  mortgage,  a  receiver  of  the  rents  and 
profits  will  not  be  appointed  pending  foreclosure  of  the  mortgage, 
though  it  contains  a  provision  for  a  receiver.** 

A  court  of  equity  has  power  to  appoint  a  receiver  of  the  rents  and 
^profits,  although  the  mortgage  gives  no  lien  on  them.  The  facts  and 
circumstances  of  each  case  must  determine  whether  such  relief  will 
be  granted.  It  is  essential  that  the  mortgaged  premises  are  insuffi- 
cient security  for  the  debt,  and  the  person  liable  is  insolvent,  or  at 
least  of  questionable  financial  responsibility.*^  Such  an  appoint- 
ment may  be  made  after  the  sale,  where  there  is  a  deficiency  in  the 
judgment,  for  the  purpose  of  collecting  the  rents  and  profits  dur- 
ing the  time  of  redemption.*®  A  stipulation  in  a  mortgage  permit- 
ting the  appointment  of  a  receiver  to  collect  the  rents  and  prc^ts, 
without  regard  to  the  solvency  of  the  mortgagors  and  the  value  of 
the  mortgaged  premises,  will  not,  in  itself,  require  the  appointment 
of  a  receiver  where  it  would  be  inequitable  or  unconscionable  to 
do  so;  as  where  there  is  sufficient  security  for  the  debt  and  there 
is  no  danger  of  loss  to  the  mortgagees.*^  A  stipulation  in  the 
mortgage  permitting  the  appointment  of  a  receiver  of  the  rents  and 
profits  after  default,  inadequacy  of  the  security  and  the  insolvency 
of  the  mortgagor  are  sufficient  conditions  justifying  a  receiver.*^    It 


13  Locke  V.  Klunkcr,   123  Cal.  231,  cm   Pine   Lumber   Co.   21   Tex.   Ciy. 

55  Pac.  R.  993,  69  Am.  St.  R.  52.  App.  48,  51  S.  W.  R.  26. 

"First  Nat  Bank  v.  Illinois  Steel  "White   v.    Mackey,   85    IlL    App. 

Co.  174  III.  140,  51  N.  E.  R.  200,  af-  282. 

firming^    92    111.    App.    640;    Glos    v.  i^Id. 

Roach,  80  111.  App.  283.  "i^  United   States    Life   Ins.    Co.  t. 

i»  Butler  V.  Frazer,  57  N.  Y.  S.  900.  Ettinger,  66  N.  Y.  S.  i. 

i«Eidlitz  V.  Lancaster,  59  N.  Y.  S.  "McLester  v.  Rose,   104  III.  App. 

54,  40  App.  Div.  446 ;  Rogers  v.  South-  433 ;  De  Barrara  v.  Frost,  77  S.  W.  R. 

637. 
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is  the  inclination  of  courts  to  enforce  a  stipulation  for  the  appoint- 
ment of  a  receiver  of  the  rents  and  profits,  and  such  will  be  done 
unless  reasons  are  shown  against  its  enforcement.^  Where  the 
rents  and  profits  are  pledged  for  the  payment  of  a  debt,  and  they 
are  not  being  applied,  and  the  security  is  insufficient,  a  receiver  will 
be  appointed.^  Merely  because  the  mortgage  includes  the  rents 
and  profits,  does  not  deprive  the  court  of  the  power  to  exercise  dis- 
cretion in  considering  the  necessity  of  a  receiver,  and  if  the  land  is 
sufficient  to  pay  the  mortgage  debt  there  is  no  reason  for  the  court 
to  burden  itself  with  its  possession  and  care.^ 

Section  426.  Of  the  Right  of  the  Receiver  to  Accrued  Rents 
Unpaid — It  is  established  in  some  jurisdictions  and  is  the  general 
rule  that  w^here  a  receiver  of  the  rents  and  profits  of  the  tnortgaged 
premises  has  been  appointed,  he  acquires  a  right  to  all  rents  which 
have  accrued  and  remain  unpaid ;  the  mortgagee  is  said  to  have  an 
equitable  lien  on  them.^  It  is  said  he  has  an  equitable  lien  on  the 
unpaid  rents  and  will  be  entitled  to  them  to  the  extent  of  any  de- 
ficiency in  the  security.^  But  if  the  owner  of  the  equity  of  re- 
demption collects  rents  pending  the  motion  for  a  receiver,  he  can- 
not be  compelled  to  account  for  them  f^  and  if  an  assignee  in  bank- 
ruptcy has  collected  them  before  the  appointment,  such  assignee  is 
entitled  to  a  preference,^  and  the  same  is  true  of  any  person  who 
has  been  in  possession  and  has  collected  them.^  And  where  a  note 
and  a  chattel  mortgage  were  given  to  secure  accrued  rent,  the  re- 
ceiver is  entitled  to  both  the  securities  as  well  as  to  the  original 
rent.» 

The  tenant  cannot,  in  a  suit  brought  by  the  receiver  to  recover 
such  rents,  raise  the  question  of  the  propriety  of  the  appointment. 
It  is  then  res  ad  judicata,^  Where  the  mortgage  provided  that  the 
mortgagee  should,  under  certain  conditions,  be  entitled  to  a  re- 
ceiver of  the  rents  and  profits,  the  provision  was  declared  not  to  be 


21  Clark  V.  Logan  Mutual  L.  &  B. 
Asso.  58  111.  App.  311. 

^Stetson  V.  Northern  Investment 
Co.  loi  Iowa,  435,  70  N.  W.  R.  595. 

29  Brick  V.  Hombeck,  43  N.  Y.  S. 
jor,  19  Misc.  R.  218. 

**  Howell  V.  Ripley,  10  Paige,  43; 
Conover  v.  Grover,  31  N.  J.  Eq.  539; 
Gaynor  v.  Blewitt,  82  Wis.  313,  52  N. 
W.  R.  31. 

*  Stephen  v.  Reibling,  45  III.  App. 
40;  Woodyatt  v.  Connell,  38  111.  App. 

^5. 


2«  Rider  v.  Bagley,  84  N.  Y.  461. 
Cf.  Silverman  v.  Northwestern  Mut. 
Life  Ins.  Co.  5  Bradw.  124. 

27  Rider  v.  Vrooman,  12  Hun,  299, 
affirmed,  sub  nom.  Rider  v.  Bagley,  84 
N.  Y.  461. 

28Argall  V.  Pitts,  78  N.  Y.  239; 
Noyes  v.  Rich,  52  Me.  115. 

28Lofsky  v.  Maujer,  3  Sandf.  Ch. 
69. 

80  Goodhue  v.  Daniels,  54  Iowa,  19. 
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sufficiently  broad  to  include  rents  and  prcrfits  which  had  accrued 
prior  to  the  appointment.^^  The  court  said :  "  It  is  extremely 
doubtful  whether  a  receiver  of  the  rents  and  profits  in  a  foreclosure 
case  can  reach  rents  accrued  prior  to  the  commencement  of  the 
suit  in  which  he  was  appointed.  *  *  *  The  receiver's  clause 
in  the  mortgage  does  not  in  terms  refer  to  the  rents  in  arrear  at 
the  time  of  default."  In  Alabama  it  has  been  declared  that  where 
the  mortgage  does  not  cover  rents  which  accrued  prior  to  the  ap- 
pointment of  the  receiver,  he  is  not  entitled  to  them.^ 

Section  427.  Of  a  Receiver  of  Growing  Crops.— A  right  to  have 
a  receiver  of  crops  growing  on  the  mortgaged  premises,  may  arise 
in  various  ways  in  favor  of  the  mortgagee.  He  may  have  a  mort- 
gage covering  only  the  crops,  or  there  may  be  a  covenant  in  the 
mortgage  of  the  land,  or  some  other  instrument  which  confers  the 
right,  or  there  may  be  a  mortgage  merely  of  the  issues  and  profits 
of  the  property.  In  each  of  these  cases  the  right  has  been  recog- 
nized. In  the  first  class  of  cases  it  has  been  held  that  he  may  have  a 
receiver  to  protect  the  crops  pending  a  litigation  concerning  his 
rights  thereto,  even  though  he  could  not  appropriate  them  to  him- 
self.^ And  where  the  mortgagor  and  his  grantee  were  both  insol- 
vent and  the  premises  were  an  inadequate  security,  the  grantee 
having  been  put  into  possession  under  an  agreement  to  reduce  the 
mortgage  one-fourth,  and  having  refused  to  do  so,  but  offering  to 
sell  the  property  for  the  amount  of  the  incumbrance  after  he  had 
reaped  the  crops,  it  was  held  that  the  mortgagee  was  entitled,  under 
the  circimistances,  to  a  receiver  to  take  charge  of  the  crc^.**  And 
where  certain  merchants  in  London  agreed  to  become  sureties  for 
a  West  India  planter,  in  order  to  relieve  his  plantation  from  a  se- 
questration, upon  being  secured  by  a  conveyance  of  the  plantation, 
in  trust,  with  a  covenant  that  they  should  be  continued  as  con- 
signees until  the  expiration  of  five  years  after  actual  reimburse- 
ment of  what  they  might  advance,  for  the  purpose  of  securing  the 
due  performance  of  certain  covenants  therein  contained,  they 
are  entitled  to  performance  of  the  covenants,  and  it  is  not  such  an 
oppressive  enforcement  of  the  deed  as  to  warrant  the  appointment 
of  a  receiver.*    Where  the  mortgage  covers  the  rents,  issues  and 


w  Mutual  Life  Ins.  Co.  v.  Beknop,  •*  Cortclyou  v.  Hathaway,  11  N.  J. 

19  Abb.  N.  C.  345.  Eq.  43. 

•2  Alabama  Nat.  Bank  v.  Mary  Lcc  •^Bunbury    v.    Winter,    i    Jat   k 

Coal  &  Ry.  Co.  (Ala.)  19  So.  R.  404-  Walk.  255. 

''Simpson  v.   Robert,   35   Ga.    180, 
89  Am.  Dec.  280. 
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IM*ofits  of  the  property,  and  in  foreclosure  proceedings  a  receiver  is 
appointed,  who  grows  and  harvests  a  crop  on  the  property,  the  pro- 
ceeds may  be  applied  to  the  reduction  of  any  deficiency  arising  upon 
the  sale.^  But  a  receiver  acquires  no  title  to  a  crop  as  against  a 
purchaser  where  the  mortgagor  is  in  possession,  and  the  crops  are 
sold  under  an  execution  against  him  before  the  appointment.^ 

In  an  order  for  a  manager  with  a  direction  to  receive  and  remit 
the  rents  and  produce,  that  produce  is  not  comprised  which  had  al- 
ready been  severed  and  sent  away  to  the  persons  appointed  con- 
signees by  the  mortgagor,  which  had  not,  at  the  time  of  making 
the  order,  been  received  by  the  consignee  of  the  mortgagor.  It  was 
so  held,  where  the  mortgagor  was  in  possession  of  a  West  Indian 
estate,  had  full  control  and  management  of  it,  and  was  dealing 
with  it  as  his  own  at  the  time  the  order  was  made,  and  had  sev'^ered 
the  produce  and  sent  it  to  his  consignee  in  England,  subject  to  their 
claim  for  advances  made  for  the  purposes  of  the  estate,  and  also  to 
other  claims  which  he  had  created  by  contract  with  them,  he  having 
received  advances  of  money  from  the  consignees  upon  the  under- 
standing that  they  should  repay  themselves  out  of  the  consign- 
ments.^ Unless  the  mortgage  gives  the  mortgagee  an  interest  in 
growing  crops  or  in  the  rents  and  profits,  there  is  no  authority  for 
the  appointment  of  a  receiver  over  the  crops.^ 

Section  428.  Of  the  Appointment  in  Certain  Cases  —  Business 
on  the  Property — A  court  of  equity,  owing  to  its  method  of  acting 
in  personam,  is  not  required  to  have  the  subject-matter  of  the  litiga- 
tion within  the  geographical  bounds  of  its  jurisdiction.  It  will, 
therefore,  when  occasion  requires,  appoint  a  receiver  over  property 
situated  beyond  its  jurisdiction.*^  Accordingly  the  English  court  of 
chancery  has  appointed  a  receiver  of  property  situated  in  the  West 
Indies,  the  receiver  being  the  mortgagee  and  not  being  required  to 
give  security.**  But  in  order  to  move  the  court  to  make  such  an  ap- 
pointment, it  must  have  jurisdiction  of  all  the  parties  in  interest,** 
and  there  must  be  an  action  pending;*^  but  it  is  not  necessary  to 

*  Montgomery  v.  Merrill,  65  Cal.  ^hzngiord  v.  Langford,  5  L.  J. 
432.                                                                 (N.  S.)  Ch.  60. 

37  Favorite   v.    DeardorflF,   84   Ind.  «  Davis  v.  Barrett,  13  L.  J.  (N.  S.) 

555.  Ch.  304. 

^Codrington  v.  Johnstone,  i  Beav.  '•^Shaw  v.  Shore,  5  L.  J.   (N.  S.) 

530.  Ch.  79. 

*  Scott  v.  Hotchkiss,  115  Cal.  89,  **Astor  v.  Turner,  2  Barb.  444,  11 
47  Pac  R.  45 ;  Locke  v.  Klunker,  123  Paige,  436 ;  Kattensroth  v.  Astor  Bank, 
Cal.  231,  55  Pac.  R.  993,  69  Am.  St.  R.  2  Duer,  632;  Hardy  v.  McClellan,  53 
52.  Miss.  507. 


6i4 


RECEIVERS  OF  MORTGAGED   PROPERTY.       [CHAP.   XVIL 


have  a  prayer  for  one  in  the  bill;**  the  necessity  may  appear  on 
affidavits.*" 

Upon  the  application  for  a  receiver  of  mortgaged  premises,  the 
court  must  be  informed  as  to  the.  possession,  which  must  be  either  in 
a  party  to  the  suit  or  the  tenant  of  a  party,  and  there  must  also  be 
proof  of  due  notice  of  the  application.*^  But  if  the  tenant  is  not 
made  a  party  to  the  suit,  his  possession  cannot  be  disturbed  by  the 
appointment;  he  can  only  be  ordered  to  attorn  and  pay  the  rent 
to  the  receiver.*''  And  if  the  application  is  made  after  default  in 
appearing  or  pleading,  the  plaintiff  should  show  the  amount  due 
for  principal,  interest  and  costs,  less  all  just  credits,  as  well  as  the 
fact  of  possession.*® 

When  the  mortgaged  premises  can  be  sold  in  parcels,  and  a  sale 
of  a  part  will  satisfy  the  debt  and  costs,  a  receiver  will  not  be  ap- 
pointed for  the  entire  property  where  the  entire  principal  is  not 
due;**  and  in  any  case  the  receiver  may  be  limited  to  that  por- 
tion primarily  liable.*^ 

Where  a  receiver  is  appointed  at  the  instance  of  a  mortgagee  over 
property  on  which  the  mortgagor  carries  on  business,  the  re- 
ceiver cannot  be  directed  to  manage  the  btfsiness  unless  it  is  in  ex- 
press terms  or  by  implication  included  in  the  security."  Where 
the  mortgagees  allege  that  the  railroad  company  was  unable  to  pay 
its  taxes,  that  they  would  advance  the  necessary  funds  for  a  re- 
ceiver if  appointed  with  power  to  borrow  money,  the  petition  was 
granted,  not  for  the  purpose  of  foreclosure,  but  as  the  means  of 
preserving  the  property  for  the  benefit  of  all  concerned." 

Section  429.  Defenses  to  the  Appointment  of  a  Receiver  in 
These  Cases — To  oppose  the  appointment  of  a  receiver  in  these 
cases  the  defendant  may  set  up  any  defense  cognizable  in  a  court  of 
equity.     This  is  generally  done  by  traversing  the  allegations  of 


**  Malcolm  v.  Montgomery,  2  Moll. 
500;  Osborne  v.  Harvey,  i  Younge  & 
Coll.  Ch.  116. 

^  Commercial,  etc.,  Bank  v.  Corbett, 
5  Sawy.  172. 

**«  Sea  Ins.  Co.  v.  Stebbins,  8  Paige, 
565;  Rogers  v.  Newton,  2  Ir.  Eq.  40. 
Cf.  Zeiter  v.  Bowman,  6  Barb.  133; 
Keep  V.  Michigan  Lake  Shore  R.  R. 
Co.  6  Chic.  Leg.  News,  loi. 

^7  See  Insurance  Co.  v.  Stebbins, 
supra. 


**  Rogers  v.  Newton,  snpra. 

«Hollenbeck  v.  Donnell,  94  N.  Y. 
342;  Quincy  v.  Cheeseman,  4  Sandi 
Ch.  405;  Morris  v.  Branchaad,  52 
Wis.  187;  Bank  of  Ogdensburgfa  ▼. 
Arnold,  5  Paige,  38. 

*^Tressilian  v.  Caniffe,  4  Ir.  Ch. 
(N.  S.)  399. 

"Whitley  V.  Chellis   (1892),  i  Ch. 

59. 

"Union  St  Ry.  Ca  t.  City  of 
Saginaw,  115  Mich.  300,  73  N.  W.  R. 
343* 


§429-] 


DEFENSES    GENERALLY. 


615 


the  petition  and  by  setting  up  new  matter.  Thus,  a  mortgagor  may 
plead  facts  showing  that  the  property  is  a  sufficient  security,  or  he 
may  make  a  special  affidavit  of  merits."*  But  to  show  that  the  mort- 
gage was  given  to  secure  advances  to  be  used  in  the  erection  of 
buildings  on  the  mortgaged  premises,  and  that  the  mortgagee  had 
failed  to  keep  his  agreement  to  make  the  advances,  and  on  account 
of  such  default,  that  the  mortgagor  was  compelled  personally  to  ad- 
vance a  large  sum  and  then  to  sell  the  houses  so  erected  at  a  re- 
duction from  their  actual  value,  in  order  to  save  his  credit,  does  not 
constitute  a  good  defense,  where  there  is  a  covenant  to  allow  a  re- 
ceiver in  certain  cases  under  which  the  application  is  made.*^ 

Nor  is  the  mortgagor  in  a  position  to  oppose  the  appointment 
after  he  has  sold  the  premises  subject  to  the  mortgage,  inasmuch  as 
he  has  no  interest  in  the  rents  and  profits,  nor  in  the  possession ; 
and  this  is  the  rule  whether  the  application  be  made  before  or  after 
the  decree  of  foreclosure."  Nor,  where  the  premises  are  in  the  pos- 
session of  a  tenant,  whether  he  be  before  the  court  or  not,  the  dif- 
ference merely  being  that  where  he  is  not  before  the  court,  he  will 
be  required  to  attorn  an4  pay  the  rents  over  to  the  receiver  instead 
of  to  the  mortgagor,  there  being  no  power  in  the  receiver  to  molest 
his  possession.^  And  where  the  tenants  go  into  possession,  with 
knowledge  of  the  existence  of  the  mortgage  and  the  insolvency  of 
the  mortgagor,  under  an  agreement  to  work  the  property  —  a  saw- 
mill —  using  materials  belonging  to  the  mortgagee,  in  order  to  se- 
cure and  pay  off  certain  advances  made  by  them,  their  equitable 
right,  after  the  appointment  of  a  receiver,  is  inferior  to  that  of  the 
mortgagee,  and  they  may  be  required  either  to  surrender  their  pos- 
session or  to  pay  a  reasonable  rent." 

And  where  the  mortgagor  has  a  right  to  the  rents  under  the  ex- 
emption laws  of  the  state,  he  should  assert  the  exemption  in  the 
proceedings  for  a  receiver,  or  he  will  be  considered  to  have  waived 
it  and  he  will  not  be  permitted  subsequently  to  recover  such  rents  in 
an  action  against  the  receiver."  An  oflfer  to  give  security  or  a 
pledge,  or  a  bond,  or  to  make  a  deposit  in  court,  for  the  payment  of 


^  Sea  Ins.  Co.  v.  Stcbbins,  8  Paige, 
585;  Bancker  v.  Hitchcock,  i  Ch.  Dec 
(N.  Y.)  88;  Lofsky  v.  Maujcr,  3 
Sandf.  Ch.  69 ;  Darcy  v.  Blake,  i  Moll. 
247;  Shepherd  v.  Murdock,  2  Moll. 
531 ;  Leahy  v.  Arthur,  i  Hog.  92. 

WMacKellar  v.  Rogers,  52  N.  Y. 
Super.  Ct,  360. 


**  Wall  Street  Fire  Ins.  Co.  v.  Lx)ud, 
20  How.  Pr.  95 ;  Smith  v.  Tiffany,  13 
Hun,  671. 

***Keep  V.  Michigan  Lake  Shore  R. 
R.  Co.  6  Chic.  Leg.  News,  10 1 ;  Sea 
Ins.  Co.  V.   Stebbins,  8  Paige,  565. 

*'' Mutual  Life  Ins.  Co.  v.  Spicer,  12 
Hun,  117. 

M  Storm  V.  Ermentrout,  89  Ind.  214. 
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the  principal  sum,  or  interest,  will  effectually  prevent  the  appoint- 
ment of  a  receiver.  Thus,  where  the  application  was  made  to  se- 
cure the  payment  of  interest,  and  the  widow  of  the  mortgagor,  who 
also  joined  in  the  mortgage,  offered  to  relinquish  the  rents  of  all 
the  mortgaged  premises,  except  a  certain  part,  reserved  as  her 
dower  interest,  and  to  permit  the  mortgagees  to  receive  them  to 
keep  down  interest  until  the  debt  became  due,  the  offer  seemed 
sufficient  to  the  court,  and  a  receiver  was  refused."* 

But  in  Hill  v.  Roberson,*^  the  mortgagor,  knowing  that  the  mort- 
gagee intended  to  apply  for  a  receiver,  made  an  application  for  the 
appointment  of  himself  as  receiver,  and  offered  to  execute  a  bond 
with  good  security,  to  account  for  the  income  of  the  propertj'; 
which  application  was  refused,  but  an  appointment  was  made  upon 
the  application  of  the  mortgagee.  Where  an  appeal  was  taken  from 
a  decree,  and  the  property  was  kept  in  good  condition,  the  appeal 
bond  affording  adequate  security,  no  receiver  was  appointed.*^ 
And  the  same  decree  was  made  in  a  case  of  the  foreclosure  of  a 
chattel  mortgage,  where  the  defendants  deposited,  in  court,  a  suffi- 
cient amount  to  secure  the  payment  of  any  judgment  that  might  be 
recovered.^ 

At  times  the  nature  of  the  property  is  such  that  a  receiver  will 
not  be  allowed,  as,  for  example,  where  the  property  is  a  statutory 
homestead  and  the  effect  of  the  appointment  would  be  to  deprive 
the  defendants  of  its  enjoyment.^  Acquiescence  qualifies  equitable 
relief,  and  the  fact  that  the  mortgagee  has  acquiesced  in  the  condi- 
tion of  the  property  by  taking  no  proceedings  to  obtain  a  receiver, 
although  the  mortgage  has  been  long  due,  and  a  considerable  time 
has  elapsed  since  the  decree  of  foreclosure,  will  operate  to  defeat 
his  subsequent  application.**  The  order  is  sometimes  made  in  the 
alternative,  that  unless  the  possession  is  delivered  up,  or  security 
given,  or  a  deposit  made,  a  receiver  will  be  appointed." 

Section  430.  In  the  Case  of  Chattel  Mortgages — A  receiver  may 
be  appointed  in  the  interest  of  a  mortgagee  of  chattels,  when  they 


**®Bank  of  Ogdensburgh  v.  Arnold, 
5  Paige,  38.  In  this  case  the  entire 
mortgage  debt  was  not  due,  and  the 
reservation  was  made  in  respect  of 
land  not  necessary  to  be  sold  at  the 
time. 

«>24  Miss.  368. 

«  Adair  v.  Wright,  16  Iowa,  385. 

« Welch  V.  Henry,  32  Kans.  425. 


«»Hoge  V.  Hollistcr,  8  Baxt.  SSS- 
Cf.  Callanan  v.  Shaw,  19  Iowa,  183. 

•*  Cone  V.  Combs,  5  McCrar>\  651. 

*  Frelinghuysen  v.  Colden,  4  Paige, 
204.  In  this  case  a  bill  to  redeem 
was  filed  by  an  insolvent  in  possession, 
on  the  ground  that  he  had  not  been 
made  a  party  to  the  foreclosure  suit 
the  application  having  been  made  by 
the  mortgagee. 
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have  been  seized  under  attachments  issued  in  favor  of  claims  sub- 
sequent to  the  mortgage.  This  is  done  in  order  to  prevent  waste 
and  loss  pending  the  determination  of  the  interests  of  all  the  par- 
ties.** One  may  also  be  appointed  at  the  instance  of  a  judgment 
creditor  of  the  mortgagor,  where  part  of  the  property  has  been 
sold  by  the  mortgagee,  and  the  residue  is  held  as  trustee  for  certain 
creditors,  and  the  mortgagor  is  about  to  dispose  of  it,  where  such 
disposition  is  likely  to  be  to  the  prejudice  of  the  creditor.*^  But 
where  the  defendants  in  a  foreclosure  suit  deposit  in  court  a  suffi- 
cient amount  to  secure  the  payment  of  any  judgment  recovered, 
the  application  will  be  refused  ;'^  and,  also,  where  the  security  is 
adequate  and  the  mortgagor  will  give  a  bond,  with  good  security, 
for  the  forthcoming  of  the  property  to  answer  the  decree,  a  re- 
ceiver will  not  be  appointed.®®  Nor  will  the  relief  be  granted  at  the 
instance  of  the  mortgagor,  as  long  as  the  debt  is  unpaid,  where  the 
property  is  in  the  possession  of  the  mortgagee,  upon  the  ground  of 
apprehension  that  it  may  possibly  be  transferred  to  a  bona  Ade 
purchaser.''^ 

It  has,  furthermore,  been  held,  in  New  York,  that  the  court  has 
no  constitutional  power  to  appoint  a  receiver  of  chattels  held  by  a 
mortgagee  in  possession,  except  in  case  of  necessity  to  secure  the 
rights  of  others,  for  the  reason  that  it  impairs  the  obligation  of  the 
contract,  and  the  legislature  cannot  confer  such  authority."  And, 
in  a  suit  by  creditors  to  set  aside  a  chattel  mortgage  on  the  ground 
that  it  was  given  with  intent  to  defraud  creditors,  a  receiver  will  not 
be  appointed,  in  the  first  instance,  where  the  fraud  is  denied,  and 
it  is  not  shown  that  the  mortgagee  is  insolvent  or  irresponsible.^* 
And  a  judgment  creditor  is  not  entitled  to  a  receiver,  pending  a 
suit  to  enforce  his  lien  against  the  personal  property  of  the  debtor, 
as  against  a  mortgagee  in  possession,  where  no  fraud  or  improper 
conduct  can  be  imputed  to  the  latter.''' 

In  a  suit  to  foreclose  a  chattel  mortgage  a  receiver  will  not  be 
appointed  when  it  appears  that  the  mortgagor  is  solvent.^*    In  such 


••Crow  V.  Red  River  County  Bank, 
52  Tex.  362.  As  to  when  a  statutory 
receiver  may  be  appointed,  in  such  a 
case,  in  Iowa,  see  Maish  v.  Bird,  59 
Iowa,  307. 

•'Gouthwaite  v.  Rippon,  8  L.  J. 
(N.  S.)   Ch.  139. 

••Welch  v.  Henry,  yt  Kans.  425. 

•>  Williams  v.  Noland,  2  Tenn.  Ch. 

151,  155- 
70  Bayaud  v.  Fellows,  28  Barb.  451. 


'^^  Patten  v.  Accessary  Transit  Co.  4 
Abb.  Pr.  235,  13  How.  Pr.  502. 

w  Rheinstein  v.  Bixby,  92  N.  C.  307. 

''•Furlong  v.  Edwards,  3  Md.  99. 
In  this  case  the  mortgagor  was  in 
possession  as  agent  of  the  mortgagee 
and  was  selling  the  property  to  satisfy 
the  latter's  claims. 

M  Stillwell-Pierce,  etc.,  Co.  v.  Wil- 
Hamston  Oil  &  Fertilizer  Co.  80  Fed. 
R.  68. 
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a  proceeding  the  receiver  takes  the  property  only  for  the  purpose  of 
preserving  it;  his  custody  does  not  make  any  change  in  the  status 
of  any  litigant's  title.  If  the  mortgage  was  fraudulent  as  to  cred- 
itors, it  remains  so,  although  an  officer  of  the  court  has  taken 
charge  of  it  temporarily.''"  Where  the  mortgagor  violated  the  pro- 
visions of  the  mortgage,  which  covered  a  meat  market,  in  which 
it  was  stipulated  that  the  mortgagor  should  carefully  conduct  the 
business,  by  becoming  intoxicated  and  negligent  in  the  manage- 
ment of  the  business,  and  squandering  the  proceeds,  a  receiver 
was  appointed  on  the  petition  of  the  mortgagee.^* 

Section  431.  In  the  Case  of  Equitable  Mortgages. — That  form  of 
lien  known  in  courts  of  equity  as  an  equitable  mortgage  gives 
rise,  in  a  variety  of  instances  and  under  various  circumstances,  ex- 
cept where  the  rights  of  third  parties  intervene,  to  equities  which 
warrant  the  appointment  of  a  receiver,  according  to  the  general 
rules  which  govern  in  cases  of  mortgages  at  law.  Thus,  a  receiver 
of  the  rents  and  profits  may  be  appointed,  in  the  interest  of  a 
mortgagee,  in  a  suit  to  foreclose  such  a  mortgage,  where  the  es- 
sence of  the  lien  consists  of  a  deposit  of  title  deeds  and  an  agree- 
ment to  execute  a  legal  mortgage.  This  has  been  held  proper  in 
the  case  of  an  equitable  mortgage,  by  tenants  in  common,  all  of 
whom  joined  in  the  deposit,  while  but  one  was  before  the  court, 
he  alone  being  in  possession,  and  in  receipt  of  all  the  rents."  And 
where  an  annuity  was  so  charged  on  a  benefice  as  to  create  an 
equitable  mortgage,  a  receiver  of  the  income  was  granted  to  the 
annuitant  in  preference  to  later  iudgment  creditors.''* 

Section  432.  In  the  Case  of  Mortgages  of  Leaseholds. — A  re* 

ceiver  may  be  appointed  in  a  suit  to  foreclose  a  mortgage  upon  a 
leasehold,  as  well  as  if  the  estate,  or  interest,  were  a  fee.  This 
relief,  in  cases  of  this  nature,  is  considered  peculiarly  appropriate, 
inasmuch  as  such  security,  from  the  nature  of  the  estate,  is  chiefly 
valuable  for  the  income,  and  because  this  might  be  purposely  de- 
preciated, if  not  wholly  lost,  by  a  protracted  litigation.     But,  in 

w  Central   Trust   Co.   v.   Worcester  was  made  before  answer.    Cf.  Shakel 

Cycle    Mfg.   Co.  93  Fed.   R.   712,   35  v.  Duke  of  Marlborough,  4  Madd.  463> 

C.  C.  A.  547.  which  was  an  action  for  q^edik  per- 

7^0'Donnell  v.  First  Nat.  Bank,  9  formance  of  an  agreement  to  execute 

Wyo.  408,  64  Pac.  R.  337.  a  mortgage. 

"Holmes    v.    Bell,    2    Beav.    298;  78 Battersby  v.  Homan,  2  Ir  Ch.  (N. 

Aberdeen  v.  Chitty,  3  Younge  &  Coll.  S.)  232. 
379.    In  the  last  case  the  appointment 
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order  to  obtain  the  appointment,  the  same  proofs  of  inadequacy 
and  insolvency,  or  irresponsibility,  must  be  shown,  as  are  required, 
in  general,  in  other  cases.™ 

Section  433.  Junior  and  Prior  Mortgagees  —  Rents. —  Where  a 
junior  mortgagee  was,  upon  his  own  application,  appointed  receiver 
of  the  rents  and  profits,  and  subsequently  a  prior  mortgagee  fore- 
closed his  mortgage,  after  which  the  accounts  of  such  receiver  were 
settled  by  directing  him  to  pay  out  certain  amounts,  and  to  pay  the 
remainder  of  the  fund  to  the  prior  mortgagee,  this,  on  appeal,  was 
held  error,  since  the  receivership  was  instituted  for  the  benefit  of  the 
junior  mortgagee  only,  and  upon  the  further  ground  that,  until  the 
prior  mortgagee  applied  for,  and  obtained  a  receiver  for  his  own 
benefit,  which  receivership  would  supersede  the  first,  he  had  no 
rig^ht  to  the  rents  any  more  than  if  the  mortgagor  had  collected 
them.*^ 

Section  434.  Particularly  of  Provision  in  Mortgage  for  a  Re- 
ceiver—  There  is  frequently  inserted  in  the  mortgage  an  agree- 
ment or  covenant  to  the  effect  that,  upon  certain  specified 
contingencies,  such  as  default  in  the  payment  of  interest,  taxes, 
assessments  and  the  like,  the  mortgagee  shall  be  entitled  to  move 
for  the  appointment  of  a  receiver  of  the  rents  and  profits  of  the 
mortgaged  premises.  This  course  has  been  adopted  to  such  an 
extent  in  England  that  it  has  been  deemed  a  proper  subject  for 
legislative  control  f^  and  the  statute  which  has  there  been  enacted, 
prescribes  with  much  precision,  the  cases  in  which  a  receiver  may 
be  appointed,  and  defines  his  powers  and  duties.®^ 

Although  a  court  of  equity  will  not  enforce  a  provision  in  a  mort- 
gage which  provides  for  the  appointment  of  a  receiver  when  under 
all  the  circumstances  it  is  inequitable  to  take  the  property  out  of  the 
owjier's  possession  pending  an  action  to  foreclose  the  mortgage,  the 
fact  that  the  parties  have  agreed  that  in  case  of  a  default  a  receiver 
shall  be  appointed,  should  have  great  weight  when  an  application 
for  a  receiver  is  made.  When  such  a  provision  is  contained  in  a 
mortgage,  and  it  further  appears  that  the  mortgage  sought  to  be 
foreclosed  is  a  second  mortgage,  that  the  parties  in  possession  of 

^  Astor   V.    Turner,   2    Barb.    444 ;  *i  Stat.  23  &  24  Vict.,  chap.  145 ;  100 

Barrett  v.  Mitchell,  5  Jr.  Eq.  501.    In  Eng.  Stat  at  Large,  782. 

the  latter  case  the  receiver  was   ap-  82For  cases  before  the  statute,  sec 

pointed  before  process,  it  being  shown  Jolly  v.  Arbuthnot,  4  DeG.  &  J.  224; 

that  the  landlord  threatened  an  evic-  Jeffreys  v.  Dickson,  L.  R.  i  Ch.  App. 

tion  for  the  non-pasrment  of  the  rent.  183;  Law  v.  Glenn,  L.  R.  2  Ch.  App. 

«>Ranney  v.  Peyser,  83  N.  Y.  i.  634. 
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the  premises  refuse  to  pay  the  interest  on  the  first  mortgage  and 
the  taxes  and  assessments  on  the  property,  but  receive  the  rents  and 
refuse  to  apply  them  for  the  benefit  of  the  property,  the  appointment 
of  a  receiver  becomes  necessary  for  the  protection  of  the  mortgagee, 
and  equity  requires  that  the  agreement  should  be  specifically  en- 
forced.®^ 

It  is  proper  to  provide  in  a  mprtgage  for  the  appointment  of  a 
receiver,  and  such  provision  will  be  enforced.®*  But  when  the 
security  is  ample,  a  receiver  will  not  be  appointed  before  decree  and 
sale,  though  the  mortgage  provide  for  a  receiver.®* 

Where  a  mortgage  covered  all  earnings  of  the  company,  it  was 
held  that  a  garnishment  of  earnings  deposited  in  bank,  prior  to  the 
appointment  of  the  receiver,  deprives  the  mortgagee  of  all  right 
thereto.®® 

A  stipulation  in  a  mortgage  for  the  appointment  of  a  receiver  to 
collect  the  rents  and  profits  will  be  enforced  unless  there  are  good 
reasons  shown  why  such  should  not  be  done.®^  Such  a  provision 
has  been  declared  contrary  to  the  public  policy  of  Arizona,  as  evi- 
denced by  the  statutes  which  provide  that  a  mortgage  on  real 
property  shall  not  be  deemed  a  conveyance  so  as  tor  enable  the 
mortgagee  to  recover  possession  without  a  foreclosure  and  sale,  and 
the  appointment  of  a  receiver  under  such  a  stipulation  was  declared 
to  be  void.®®  Such  an  agreement  cannot  confer  jurisdiction  on  a 
court  to  appoint  a  receiver  where  no  such  power  exists.®^  As  where 
the  power  of  a  court  to  appoint  a  receiver  in  a  foreclosure  proceeding 
is  governed  and  limited  by  statute.  In  such  a  case  the  court  will 
not  appoint  a  receiver  in  pursuance  of  a  stipulation  which  is  con- 
trary to  the  statute;  for  it  is  elementary  that  the  jurisdiction  of 
courts  cannot  be  extended  by  the  consent  of  parties.®^  If  the  mort- 
gage gives  the  mortgagee  the  right  to  a  receiver  to  collect  the  rents 
after  the  sale  of  the  property,  the  provision  should  be  enforced  on 
the  application  of  the  mortgagee.®^  The  provision  in  a  mortgage 
requiring  notice  of  eight  days  to  be  given  to  the  mortgagor  before 
the  appointment  of  a  receiver  was  adjudged  not  to  apply  to  an 

83Keogh   Mfg.   Co.  v.   Whiston,  26  «7  Clark  v.  Logan  Mutual  L.  4  B. 

Abb.  N.  C  358.  Asso.  58  III.  App.  311. 

**  Nichols  V.   Peninsular  Stove  Co.  ^  Couper  v.  Shirley,  75  Fed.  R.  165* 

48  111.  App.  317;  Hubbell  v.  Avenue  21  C.  C.  A.  288. 

Investment  Co.  66  N.  W.  R.  85.  » Scott  v.   Hotchkiss,   115  Cal  89* 

8*  Dcgener  v.  Stiles,  6  N.  Y.  S.  474.  47  Pac.  R.  45. 

M  Gilbert  v.  Washington  City.  Vir-  ^  Baker  v.  Vemcz,  129  Cal.  564,  62 

ginia  Midland  &  Great  Southern  R.  Pac.  R.  loo. 

R.  Co.  33  Gratt.  645.  m  Wright  v.  Case.  69  111.  Apo.  535- 
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aM)lication  for  a  receiver  based  on  the  charge  of  inadequacy  of  the 
security.*® 

If  the  stipulation  entitling  the  mortgagee  to  move  for  a  receiver 
is  without  regard  to  the  solvency  of  the  mortgagor  and  the  value 
of  the  premises,  the  provision  will  not  be  enforced  where  it  would 
be  inequitable  to  do  so,  and  where  the  property  is  sufficient  security 
for  the  debt  and  there  is  no  danger  of  loss  to  the  mortgagee.®*  But 
in  such  a  case  the  courts  will  not  require  the  same  proof  as  in  a  case 
where  no  such  agreement  has  been  made.**  Such  a  provision  is 
entitled  to  weight  in  determining  whether  the  court  should  make 
the  appointment,  but  is  not  binding  on  the  court  in  any  way.®*  A 
court  of  equity  will  not  appoint  a  receiver  merely  because  the  mort- 
gage gives  to  the  mortgagee  the  right  to  move  for  the  appoint- 
ment.*^ 

Section  435.  When  Receivers  Will  be  Appointed  as  Against  a 
Mortgagee. —  There  is  an  early  English  case  in  which  a  receiver  was 
appointed  upon  the  application  of  one  of  several  mortgagors,  in 
order  to  keep  down  the  interest  on  the  mortgage,  and  this  was  dontf 
in  the  face  of  opposition  by  the  mortgagee,  who  had  not  taken 
possession  of  the  premises.®^  But  an  application  made  by  a  judg- 
ment creditor  of  an  adjudged  bankrupt  was  refused,  where  a  junior 
mortgagee  was  in  possession.^ 

To  authorize  a  court  to  interfere  with  a  mortgagee  in  possession, 
there  must  exist  some  equitable  ground,  such  as  fraud  or  imminent 
danger  to  the  property,  or  the  commission  of  waste ;  and  where  all 
the  mortgagee's  doings  are  within  the  scope  of  his  powers,  a  receiver 
will  not  be  appointed.®*  Thus,  where  the  trustee  under  a  mortgage 
given  to  secure  creditors,  entered  into  the  possession  and  was  selling 
the  property  and  applying  the  proceeds  in  liquidation,  a  receiver 
was  refused  upon  the  motion  of  the  creditors,  no  fraud  or  improper 


« Putnam  v.   McAllister,  57  N.  Y. 

S.  404. 

*3  United  States  Life  Ins.  Co.  v. 
Ettingcr,  56  N.  Y.  S.  i. 

^  Browning  v.  Sire,  67  N.  Y.  S. 
798,  56  App.  Div.  399. 

**  Bagley  v.  Illinois  Trust  &  Sav- 
ings Bank,  199  111.  76,  64  N.  E.  R.  1085, 
affirming  100  111.  App.  851 ;  New  York 
Building-Loan  Banking  Co.  v.  Bag- 
Icy,  78  N.  Y.  S.  169,  75  App.  Div.  308, 
II  N.  Y.  Annot.  Cas.  473. 

••Bagley  v.  Illinois  Trust  &  Sav- 


ings Bank,  199  111.  76,  64  N.  E.  R. 
1085. 

^  Newman  v.  Newman,  cited  in  2 
Bro.  C.  C.  92  (note  6).  Cf.  Main  v. 
Ginthert,  92  Ind.  180. 

»8Ryan  v.  Lefroy,  3  Ir.  Ch.  (N.  S.) 

351. 

»Bolles  v.  Duff,  35  How.  Pr.  481, 
483;  Boston  &  P.  R.  R.  Co.  v.  New 
York  &  New  England  R.  R.  Co.  12 
R.  I.  220;  Cummings  v.  Cummings,  75 
Cal.  434. 
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conduct  being  charged.^  And  where  a  judgment  creditor  of  the 
mortgagor  has  had  a  receiver  appointed,  in  aid  of  his  judgment,  the 
mortgagee  may  come  in  and  have  the  receivership  extended  in  favor 
of  himself,  uj)on  showing  the  inadequacy  of  his  security.*  But  a 
receiver  will  not  be  appointed  as  against  a  mortgagee  in  possession 
provided  he  will  swear  that  something  remains  due  him.* 

As  against  a  mortgagee  in  possession  of  the  mortgaged  property 
a  receiver  will  not  be  appointed  in  favor  of  one  claiming  a  subse- 
quent lien  thereon  by  seizure  under  execution,  but  the  court  will 
compel  the  applicaticm  of  the  rents  and  profits  of  the  property  ta 
the  satisfaction  of  the  mortgage  by  injunction.  Against  a  mort- 
gagee in  possession,  the  general  rule  is  not  to  appoint  a  receiver  in 
favor  of  subsequent  lienholders.* 

Section  436.  The  Mortgagee  as  the  Receiver — The  powers  and 
duties  of  a  mortgagee,  who  has  been  appointed  receiver  of  the  mort- 
gaged property,  are  set  forth  in  the  opinion  in  the  case  of  Bolles  v. 
Duff,*  as  follows :  "  By  accepting  the  office  or  position  of  receiver^ 
ne  must  be  deemed  to  have  assumed  the  duties  and  responsibilities 
of  a  receiver,  unqualified  or  unmodified  by  the  fact  or  circumstance 
that  he  has  been  declared  to  be  a  mortgagee  in  possession,  or  by 
the  fact  or  circumstance  that  he  claimed  the  decree  (appointing 
him)  to  be  erroneous,  and  that  he  was,  and  finally  might  be  held  to 
be,  the  absolute  owner.  His  relations,  claims  and  interest,  as  to  the 
property,  might  have  been,  and  probably  were,  urged  against  the 
fitness  of  his  appointment *as  receiver;  but  having  been  appointed, 
and  having  accepted,  such  relations,  claims  and  interest  must  not 
be  permitted  to  interfere  with  his  duties  as  receiver,  or  with  the  pur- 
pose or  interests  for  which  he  was  appointed.  *  *  *  His  duty 
as  receiver  clearly  was  to  increase  the  surplus  beyond  what  should 
be  found  due  him  as  mortgagee,  by  getting  as  large  a  rental  as  he 
could  for  the  trust  property ;  and  on  his  application  to  the  court,  as 
receiver,  for  authority  to  lease,  it  was  his  duty  to  lay  before  the 
court  all  the  information  he  had,  or  couid,  with  reasonable  diligence, 
have  acquired,  as  to  the  situation  and  value  of  the  trust  property." 

It  has  been  held  in  England  that  where  a  mortgagee  has  been 
appointed  receiver,  he  is  not  entitled  to  any  compensation  for  the 


1  Furlong   v.    Edwards,   3    Md.    99.  ^  Quinn  v.  Brittain,  3  Edw.  Ch.  314. 

In    this    case    the   mortgage    covered  ^United  States  v.  Masich,  44  Fed. 

persona]  property  only.  R.  la 

2Tryc  V.  Earl  of  Aldborough,  i  Ir.  ^54  Barb.  215. 
Ch.  (N.  S.)  666. 
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performance  of  his  duties.®  In  an  English  case,  where  the  court  of 
chancery  appointed  a  mortgagee  the  receiver  of  the  mortgaged 
premises,  which  were  situated  in  the  West  Indies,  it  did  not  require 
him  to  give  security.^ 

Section  437.  When  a  Receiver  Will  be  Appointed  After  the  De- 
cree or  Sale — The  court  will  appoint  a  receiver  even  after  the 
decree  of  foreclosure,  upon  proof  that  the  interest  of  all  the  parties 
will  be  promoted.^  The  mortgagor  who  is  out  of  possession  cannot 
object  to  the  appointment  on  the  ground  that  those  in  possession 
have  not  been  made  defendants,  and  have  not  been  notified  of  the 
proceedings.®  The  necessity  for  such  an  appointment,  by  reason  of 
the  inadequacy  of  the  security,  may  not  appear  until  a  sale  has  been 
made  and  the  amount  due  on  the  bond  has  been  determined.  And 
where  the  mortgagor  is  entitled  to  the  possession  until  the  end  of 
the  period  of  redemption,  if,  in  addition  to  the  inadequacy  of  the 
security,  he  acts  in  bad  faith  and  with  fraudulent  intent,  a  receiver 
will  be  appointed.^^  And  the  same  rule  obtains  where  the  principal 
and  interest  remain  unpaid  and  the  mortgagor,  who  is  insolvent, 
allows  the  property  to  be  sold  for  taxes.** 

So,  also,  a  receiver  was  allowed  to  the  mortgagee,  where  the  mort- 
gagor had  obtained  an  injunction  against  the  sale  until  certain 
counterclaims  could  be  passed  upon,  and  the  sum  really  due  ascer- 
tained. Such  a  receiver  will  be  empowered  to  take  charge  of  the 
property  and  secure  the  rents  and  profits,  provided  these  are  in 
danger  of  being  lost  in  the  meantime.*^  Again,  a  receiver  was  ap- 
ix>inted  where  there  was  danger  that  a  tenant,  who  had  been  in  pos- 
session for  more  than  nineteen  years,  and  had  not  been  made  a 
party,  was  contemplating  setting  up  an  adverse  possession  of  twenty 


^  Langstaffe  v.  Fenwick,  10  Ves.  405 ; 
Scott  V.  Brest,  2  T.  R,  238.  It  should 
seem  that  a  contrary  rule  was  laid 
down  in  Ranney  v.  Peyser,  83  N.  Y.  i, 
where  the  mortgage  covered  a  lease- 
hold, and  the  mortgagee  went  into 
possession  as  receiver  and  collected 
rents,  it  being  held  that  he  was  entitled 
to  all  he  collected. 

T  Davis  V.  Barrett,  13  L.  J.  (N.  S.) 

Ch.   304- 

8  Connelly  v.  Dickson,  76  Ind.  440. 
In  this  case  the  receivership  existed 
duringr  the  year  allowed  for  redemp- 


tion. A  contrary  principle  was  held 
under  a  particular  statute  in  Sheeks 
V.  Klotz,  84  Ind.  471,  where  the  mort- 
gagor remained  in  possession.  Cf. 
White  V.  Griggs,  54  Iowa,  650. 

*  Smith  V.  Tiffany,  13  Hun,  671. 
Cf.  Wall  Street  Fire  Ins.  Co.  v.  Loud, 
20  How.  Pr.  95. 

1^  Haas  V.  Chicago  Building  Society, 
8p  111.  498. 

11  Schreiber  v.  Carey,  48  Wis.  208. 

12  Oldham  v.  First  Nat.  Bank  of 
Wilmington,  84  N.  C.  304;  Warwick 
V.  Hammell,  32  N.  J.  Eq.  427. 
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years."  And  where,  pending  an  appeal,  the  mortgagor  died  and 
the  rents  were  misappropriated,  and  the  property  had  been  sold  for 
taxes,  a  receiver  was  appointed,  the  security  being  inadequate;" 
and  also,  where  the  appeal  was  taken  in  forma  pauperis}^  But  a 
receiver  will  not  be  appointed  pending  an  appeal  from  a  final  decree 
of  foreclosure  of  a  deed  of  trust,  where  the  appointment  will  deprive 
the  defendants  of  the  statutory  homestead  allowance.^*  And  where 
the  property  is  kept  in  good  condition  and  the  appeal  bond  affords 
adequate  security,  the  rehef  will  be  refused." 

But  there  is  no  error  in  continuing  a  receiver  after  a  final  decree, 
properly  appointed  in  a  foreclosure  suit,  upon  the  application  of  a 
junior  mortgagee,  whose  debt  is  not  due  but  who  has  filed  a  counter- 
claim setting  up  his  demand,  where  he  shows  that  the  prc^jerty  is 
indivisible  and  the  debtor  is  insolvent,  and  that  the  property  has 
been  sold: for  taxes,  and  is  less  in  value  than  the  amount  of  the  in- 
cumbrances.*® Laches,  acquiescence  and  delay  on  the  part  of  the 
mortgagee  in  applying  for  a  receiver,  may,  upon  equitable  grounds, 
defeat  his  claim  to  the  relief,  as  where  the  mortgage  has  remained 
due  for  a  long  time  before  the  proceedings  to  foreclose  are  c<Mn- 
menced,  and  a  long  delay  occurs  between  the  decree  of  foreclosure 
and  the  sale.*'  And  a  receiver  may  be  refused  in  a  suit  to  redeem 
where  there  is  no  prayer  for  such  relief  in  the  bill,  and  the  mort- 
gagor has  not  been  notified  ;^  but  the  prayer  for  a  receiver  need  not 
be  made  in  the  original  bill.^* 

Where  a  bill  to  redeem  was  filed  by  one  in  possession,  who  was 
proved  to  be  insolvent,  on  the  ground  that  he  had  not  been  made  a 
party  to  the  foreclosure  proceedings,  an  alternative  order  was  made, 
upon  the  application  of  the  purchaser,  appointing  a  receiver  pending 
the  litigation,  unless  the  complainant  should  elect  to  deliver  up  the 
possession,  or  give  security  for  the  rents  and  profits,  or  pay  into 
court  the  mortgage  money  admitted  to  be  due.**  But  where  the 
property  was  ample  security,  and  the  insolvency  of  the  complainant 
was  denied,  and  he  claimed  possession  under  title,  a  receiver  was 


1*  Thomas  v.  Davies,  ii  Beav.  29. 
Cf.  Hackett  v.  Snow,  10  Ir.  £q.  220. 

i*Brinkman  v.  Ritzingcr,  82  Ind. 
358.  Cf,  Bank  of  Utica  v.  French,  3 
Barb.  Ch.  293. 

^  BidwcU  V.  Paul,  5  Baxt,  693. 

i«Hoge  V.  Hollister,  8  Baxt  533. 
Cf.  Callanan  v.  Shaw,  19  Iowa,  183, 
as  to  a  receiver  of  a  homestead,  under 
the  Iowa  statute. 


"Adair  v.  Wright,  16  Iowa,  385. 

^s  Buchanan  v.  Berkshire  Life  Ins. 
Co.  96  Ind.  510.  Cf.  Washington  Life 
Ins.  Co.  V.  Fleischauer,  10  Hun,  II7- 

!•  Cone  V.  Combs,  5  McCrary,  651. 

*>  Barlow  v.  Gains,  8  Beav.  339^  Cf. 
Malcolm  v.  Montgomery,  2  Moll.  5D(X 

21  Connelly  v.  Dkkson,  76  Ind  440. 

^  Frelinghuysen  v.  Colden,  4  Paige* 
204. 
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refused.**  Where  a  receiver  of  the  rents  and  profits  is  appointed 
during  the  year  allowed  for  redemption,  the  amount  collected  is  to 
be  paid  to  the  party  redeeming,  if  any,  otherwise  to  the  purchaser.^ 
After  decree  in  a  foreclosure  proceeding  and  an  appeal  of  the 
case  a  receiver  may  be  appointed,^  and  after  a  decree  a  receiver 
may  be  appointed  where  it  appears  that  the  property  is  inadequate 
to  secure  the  debt,  that  the  debtor  is  insolvent,  that  the  mortgagor 
does  not  occupy  the  premises  and  the  security  is  imperiled  because 
of  neglect  to  pay  insurance  and  taxes.^  And  after  sale  and  during 
the  period  of  redemption  a  receiver  may  be  appointed  to  collect  the 
rents  and  profits,  and  protect  and  preserve  the  mortgage  security ;" 
where  a  deficit  has  been  decreed  the  court  has  power  to  appoint  a 
receiver  to  enforce  its  decree  if  the  mortgaged  premises  are  insuffi- 
cient and  the  person  liable  is  irresponsible.  This  power  has  been 
said  to  exist  even  where  there  are  no  express  words  in  the  mort- 
gage giving  a  lien  on  the  rents  and  profits.^  If  the  mortgage  covers 
both  the  premises  and  the  rents  and  income  and  a  deficiency  decree 
is  entered,  a  receiver  to  collect  the  rents  and  income  may  be  ap- 
pointed.*^  Pending  an  appeal  from  an  order  confirming  a  sale  which 
did  not  realize  sufficient  to  pay  the  mortgage,  where  the  taxes  are 
in  arrears  and  accumulating,  the  mortgagee  is  entitled  to  a  re- 
ceiver.** Where  the  mortgage  gives  the  mortgagee  the  right  to  a 
receiver  to  collect  the  rents  after  sale  of  the  property,  the  appoint- 
ment should  be  made  on  the  application  of  the  mortgagee,  where 
the  conditions  justify  such  action.** 

.Section  438.  Of  the  Discharge  of  the  Receiver  Upon  Redemp- 
tion— A  mortgagor  has  an  undoubted  right,  at  any  time  before  a 
sale  of  the  property  under  foreclosure  has  been  perfected,  to  come 
forward  and  demand  that  the  proceedings  be  dismissed  and  a  re- 
ceiver, if  any  has  been  appointed,  be  discharged;  but  he  must,  at 
the  same  time,  offer  to  pay  the  mortgage  debt,  together  with  all 
interest  and  other  charges  unpaid,  and  costs.    This  right  is  an  abso- 

2*  Jenkins  v.  Hinman,  5  Paige,  309,  bent,  yy  Minn.  175,  79  N.  W.  R.  676; 

•*  Travelers'  Ins,  Co.  v.  Broiise,  83  White  v.  Mackey,  85  111.  App.  282. 

Ind.  62.  28  Christie    v.    Burns,   83    111.    App. 

»  Philadelphia  Mortgage  Trust  Co.  SM- 

V.  Goss,  47  Neb.  804.  66  N.  W.  R.  843.  »  Ball  v.  Marske,  100  111.  App.  389. 

**  Harris  v.  United  States   Savings  *>  Sanford  v.   Anderson,  95   N.  W. 

Fund  &  Ins.  Co.  146  Ind.  265,  45  N.  E.  R.  632,  reversing  92  N.  W.  R.  152. 

R.  328.  »i  Wright  v.  Case,  69  111.  App.  535. 

2T  National  Fire  Ins.  Co.  v.  Broad- 
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lute  one  and  does  not  depend  upon  an  exercise  of  the  discretion  of 
the  court 

In  the  opinion  in  the  case  of  Milwaukee  &  Minnesota  Railroad 
Company  v.  Soutter,'^  the  court,  in  deciding  an  appeal  from  an 
order  refusing  to  discharge  the  receiver,  said :  "  While  the  parties 
to  this  suit  were  fiercely  litigating  the  amount  of  the  mortgage  debt, 
and  questions  of  fraud  in  the  origin  of  that  debt,  the  appointment  or 
the  discharge  of  a  receiver  for  the  mortgaged  property  very  properly 
belonged  to  the  discretion  of  the  court  in  which  the  litigation  is 
pending.  But  when  those  questions  had  been  passed  upon  by  the 
circuit  court,  and  by  this  court  also  on  appeal,  and  the  amount  of 
the  debt  definitely  fixed  by  this  court,  the  right  of  the  defendant  to 
pay  that  sum  and  have  a  restoration  of  his  property  by  discharge  of 
the  receiver  is  clear,  and  does  not  depend  on  the  discretion  of  the 
circuit  court.  It  is  a  right  which  the  party  can  claim;  and,  if  he 
shows  himself  entitled  to  it  on  the  facts  in  the  record,  there  is  no 
discretion  in  the  court  to  withhold  it.  A  refusal  is  error  —  judicial 
error  —  which  this  court  is  bound  to  correct  when  the  matter  is 
fairly  before  it." 

Money  in  the  hands  of  a  receiver,  upcMi  his  discharge  in  this  man- 
ner, belongs  to  the  person  who  was  in  possession  when  the  receiver 
was  appointed.^  And  upon  the  discharge  of  a  receiver  and  the  dis- 
conttmiance  of  the  suit  by  such  payment,  the  plaintiff's  right  of 
action  is  ended,  and  the  rights  of  the  other  parties  are  determined.** 

Where  the  property  is  sold  for  the  full  amount  of  the  principal, 
interest  and  costs,  the  necessity  for  continuing  the  receiver  ceases, 
and  he  should  be  discharged  and  the  possession  restored  to  theowner 
of  the  equity  of  redemption.** 

Section  439.  Seizure  of  Property  by  Receiver  not  Included  in 
the  Mortgage. —  A  receiver  becomes  personally  liable  for  taking 
property  not  included  in  the  mortgage,"*  unless  the  court's  order 
authorizes  him  to  do  so.  Good  faith  will  not  protect  him.  Indeed, 
it  has  been  held  that  the  court  cannot  authorize  a  receiver  to  seize 
property  not  included  in  the  terms  of  the  mortgage,  and  that,  not- 
withstanding the  order  of  the  court,  he  is  liable  as  a  trespasser.*' 

82  2  Wall,  sia  Bogardus  v.   Moses,    181    IlL  554,  54 

88  Paynter  v.  Carew,  i  Kay,  appendix  N.  E.  R.  984. 

xxxvi.  '•Kenney  v.  Raiiney.  96  Mich.  617, 

w  Davis  V.  Duke  of  Marlboroiigrh,  i  55  N.  W.  R.  982. 

Swanst.  74,  2  Swanst.  113;  Pajmter  v.  •''Staples  v.   May,  87  Cal.    178.  25 

Carew,  supra.  Pac.  R.  346;   St.  Louis,  Arkansas  ft 

» Roach  V.  Glos,  181  111.  440,  54  N.  Texas  Ry,  G>.  v.  Whitaker.  68  Tex. 

E.  R.  1022,  affirming  80  111.  App.  285 ;  630,  5  S.  W.  R.  448. 
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A  bank  having  a  mortgage  on  certain  property  of  a  corporation 
began  proceedings  in  which  a  receiver  was  appointed  of  "  all  the 
property  of  the  company,"  some  of  which  was  not  included  in  the 
mortgage.  It  was  held  that  the  appointment  did  not  extend  the 
possession  of  the  receiver  to  property  not  included  in  the  mortgage, 
which  was  declared  to  be  within  reach  of  general  creditors.*^  Where 
a  railway  company's  property  was  mortgaged  and  it  operated  other 
lines  in  connection  with  its  own  system,  the  appointment  of  a  re- 
ceiver in  an  action  to  foreclose  a  mortgage  over  all  the  lines  was 
held  to  be  without  jurisdiction  as  to  the  leased  lines.** 

In  a  proceeding  to  foreclose  a  mortgage  the  court  has  "  no  juris- 
diction or  power  to  seize  or  take  into  its  cnistody  or  control,  through 
a  receiver  or  otherwise,  property  of  the  debtor  which  is  not  covered 
by  the  mortgage.  Nor  *  *  ♦  make  an  order  that  will  prevent, 
hinder  or  delay  the  other  creditors  of  the  mortgagor  from  subjecting 
the  property  not  included  in  the  mortgage  to  the  payment  of  their 
debts."**^  The  appointment  of  a  receiver  by  consent  of  parties  of 
all  the  mortgagor's  property,  including  more  than  that  covered  by 
the  mortgage,  has  been  held  to  be  fraudulent  as  to  other  creditors.*^ 

The  jurisdiction  possessed  by  a  court  of  chancery  to  foreclose  a 
mortgage  and  to  appoint  a  receiver  for  the  mortgaged  property 
pending  foreclosure  gives  it  no  jurisdiction  or  power  to  seize  or  take 
into  its  custody  or  control,  through  a  receiver  or  otherwise,  property 
of  the  debtor  which  is  not  covered  by  the  mortgage.**  A  receiver 
appointed  to  take  possession  of  railroad  property  under  a  mortgage 
took  possession  of  money  of  the  company  and  collected  money  due 
it  prior  to  his  appointment,  which  moneys  were  not  covered  by  the 
mortg^age.  It  was  held  that  the  receiver  transcended  his  authority, 
and  that  a  judgment  creditor  was  entitled  to  an  order  against  him 
subjecting  such  funds  to  the  satisfaction  of  the  judgment.**  If  the 
receiver  takes  possession  of  the  property  not  included  in  the  mort- 
gage the  rights  of  general  creditors  to  it  is  in  no  way  affected.** 
The  appointment  of  a  receiver  in  foreclosure  proceedings  over  prop- 


3«Wormser  v.  Merchants'  Nat 
Bank,  49  Ark.  117,  4  S.  W.  R.  198. 

3»  Hook  V.  Bosworth,  64  Fed.  R.  443» 
12  C  C.  A.  208. 

^  Scott  V.  Farmers'  Loan  &  Trust 
Co.  (C.  C  A.)  69  Fed.  R.  17. 

^  Alabama  Nat.  Bank  v.  Mary  Lee 
Coal  &  Ry.  Co.  (Ala.)  19  So.  R.  404- 

*2  Scott,     Intervener,     v.     Farmers' 


Loan  &  Trust  Co.  69  Fed.  R.  17,  16 
C.  C.  A.  358. 

«  California  Title  Ins.  &  Trust  Co. 
V.  Consolidated  Piedmont  Cable  Co. 
117  Cal.  237,  49  Pac.  R.  i;  Mann  v. 
New  York  &  S.  B.  Ry.  Co.  71  N.  Y. 
S.  913,  63  App.  Div.  401. 

**  Mercantile  Trust  Co.  v.  Southern 
States  Land  &  Timber  Co.  86  Fed.  R. 
711. 
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erty  not  covered  by  the  mortgage  is  wholly  without  effect  as  to  such 
property.**^  In  an  action  to  foreclose  a  mortgage  on  a  tenant's  in- 
terest the  court  has  no  jurisdiction  to  appoint  a  receiver  over  the 
ownership  of  the  landlord  in  the  premises,  and  such  action  does  not 
deprive  the  lessor  of  the  right  to  obtain  possession  of  the  premises 
by  proceeding  under  the  forcible  entry  and  detainer  act.** 

II. 
As  Between  First  and  Junior  Mortgagees. 

Section  440.  Of  a  Receiver  for  a  Junior  Mortgagee,  the  First 
Mortgagee  Not  Being  in  Possession,  and  His  Rights. — ^According 
to  the  strict  common-law  theory  of  a  mortgage  the  mortgagee  takes 
an  estate  subject  to  defeat  upon  the  payment  of  the  principal  and 
interest  when  due;  in  default  of  payment,  the  estate  becomes  abso- 
lute and  the  mortgagee  is  entitled  to  possession,  which  he  may  obtain 
either  by  entry  or  ejectment.  In  equity,  the  harshness  of  this  rule 
is  tempered  by  conferring  upon  the  mortgagor,  for  a  fixed  time 
after  default,  the  right  of  redemption.  Accordingly,  if  the  mort- 
gagor has  executed  a  second  or  other  subsequent  incumbrance,  such 
later  incumbrances  were  treated  as  equitable  mortgages  —  a  sort  of 
lien  cognizable  only  in  a  court  of  equity.  This  gave  to  the  mort- 
gagees under  second  mortgages  the  right  to  call  upc»i  the  chancellor 
for  aid,  whenever  their  security  was  endangered  by  acts  or  defaults, 
either  of  the  elder  mortgagees  or  the  mortgagor.  The  rule  was, 
therefore,  well  established,  that,  until  the  first  mortgagee  took  pos- 
session, equity  could  interfere  in  aid  of  subsequent  incumbrancers, 
and  appoint  a  receiver.*^  At  first  it  was  held  that  this  could  not  be 
done  without  the  consent  of  the  first  mortgagee,  because  the  court 
could  not  prevent  the  first  mortgagee  from  bringing  an  ejectment 
against  the  receiver  as  soon  as  he  was  appointed.**  But  this  was 
subsequently  modified,  inasmuch  as  there  was  no  reason,  if  the  first 
mortgagee  had  not  taken  possession,  why  the  court  should  not 
appoint  a  receiver  of  the  estate,  the  appointment  being  made  without 
prejudice  to  his  rights.  If  the  mortgagee  was  not  before  the  court 
in  the  proceeding  for  the  appointment  of  the  receiver,  he  might 

«Mann  v.  N.  Y.  &  S.  B.  Ry.  Co.  *7  Bryan  v.    Connick,   1   Cox,  4«: 

71   N.  Y.  S.  913,  63  App.  Div.  401;  Dalmer   v.    Dashwood,   2    Cox,  37^; 

State  V.  Union  Nat  Bank,  44  N.  £.  R.  Taniield  v.  Irvine,  2  Russ.  149. . 

585.  *®  Phipps  V.  Bishop  of  Bath,  Dick. 

4«  Woodward  v.  Winehill,  14  Wash.  608. 
394,  4t  Pac.  R.  860. 
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apply  for  leave  to  bring  ejectment,  which  was  granted  as  of  course/^ 
The  only  way  in  which  the  mortgagee  can  prevent  the  appointment 
is  by  taking  possession.*^ 

Such  a  receiver,  appointed  at  the  instance  of  a  junior  mortgagee, 
is  entitled  to  collect  the  rents  and  profits  until  some  prior  incum- 
brancer takes  possession,  or  obtains  a  receiver  in  aid  of  his  own 
suit."  One  court  will  not  interfere  with  the  possession  of  a  receiver 
appointed  by  another  court  having  jurisdiction,  if  he  be  in  actual 
possession  of  the  property ;  and  a  question  which  is  pending  in  one 
court  of  competent  jurisdiction,  cannot  be  raised  and  litigated  in 
another  court;  much  less  can  one  court  assume  to  take  possession  of 
and  administer  property  which  is  in  the  possession  of  another  court 
and  in  course  of  administration  by  it.^* 

The  relief  may  be  granted  where  the  mortgagor  has  not  been 
served  with  process  and  is  beyond  the  jurisdiction  of  the  court, 
where  the  urgency  for  the  exercise  of  the  power  is  great,  although 
the  general  rule  is  not  to  make  it  until  the  merits  of  the  case  are  dis- 
closed either  by  answer  or  default.*^  A  receiver  may  be  appointed 
at  the  suit  of  a  junior  mortgagee  to  realize  and  apply  the  rents  and 
profits  to  the  debt  secured  by  the  first  mortgage."  A  junior  mort- 
gagee, by  consent,  in  an  action  by  him,  had  himself  appointed  re- 
ceiver, with  power  to  insure  and  repair  the  buildings  and  to  pay  the 
ground  rent  and  taxes.  Afterward  the  prior  mortgagee  foreclosed, 
and  the  premises  were  sold  for  less  than  the  first  mortgage.  The 
junior  mortgagee,  out  of  proceeds  collected,  paid  ground  rent,  taxes 
and  repairs.  Held,  on  accounting,  that  the  appointment  of  the 
same  mortgagee  as  receiver  being  for  his  own  benefit,  that,  having 
by  diligence  acquired  a  specific  lien  upon  the  rents  superior  to  the 
equities  of  the  first  mortgage,  he  was  entitled  to  retain  them  to 
apply  on  his  mortgage.** 

The  appointment  of  a  receiver  in  an  action  to  foreclose  a  second 


*•  Bryan  v.  Cormick,  i  Cox,  422; 
Dalmer  v.  Dash  wood,  2  Cox,  378; 
Davis  V.  Duke  of  Marlborough,  2 
Swanst    108,    113. 

*>  Silver  v.  Bishop  of  Norwich,  3 
Swanst.   112,  note.  • 

w  Washington  Life  Ins.  Co.  v. 
Flcischauer,  10  Hun,  117.  In  this 
case  the  appointment  was  made  pend- 
ing a  suit  to  foreclose  a  first  mort- 
gage, to  which  the  junior  mortgagee 
was  made  a  party.  Howell  v.  Rip- 
ley, 10  Paige,  43 ;  Post  v.  Dorr,  4  Edw. 


412;   Saunders  v.   Lord  Lisle,   Ir.  R. 

4  Eq.  43. 
**  Young    V.     Montgomery    &    Eu- 

faula  R.  R.  Co.  2  Woods,  606,  618. 

^^Tanfield  v.  Irvine,  2  Russ.  149. 
This  case  was  before  the  high  court 
of  chancery.  A  contrary  decision  by 
a  vice-chancellor  is  reported.  Chad- 
wick's  Case,  4  L.  J.  Ch.  (fj.  Cf. 
Dowling  V.  Hudson,  14  Beav.  423. 

**Hatgan  v.  Nettand,  51  Minn.  552, 
S3  N.  W.  R.  873. 

WRanney  v.  Peyser,  83  N.  Y.  i. 
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mortgage  does  not  preclude  the  appointment  of  a  receiver  to  fore- 
close the  first  mortgage.  To  reach  the  mortgaged  property  the 
holder  of  the  first  mortgage  must  have  a  receiver  appointed,  who 
would  supersede  the  other  receiver."  It  was  said  that  the  receiver 
appointed  in  the  first  proceeding  to  foreclose  the  second  mortgage 
had  no  more  right  than  any  other  person  to  complain  that  he  was 
not  appointed  receiver  in  the  action  to  foreclose  the  first  mortgagee. 
A  railroad  company  was  composed  of  a  consolidation  of  several 
lines  on  which  there  had  been  given  mortgages  by  each  company. 
After  the  consolidation  the  consolidated  company  gave  what  was 
known  as  a  consolidated  mortgage  on  the  whole  system.  On  peti- 
tion of  the  railroad  company  against  the  trustees  of  the  several 
mortgages  a  receiver  was  appointed.  The  trustee  of  the  consoli- 
dated mortgage  filed  a  petition  asking  that  the  receiver  be  instructed 
to  pay  out  of  money  then  in  his  hands  on  certain  overdue  interest 
on  one  of  the  first  mortgages,  alleging  that  if  such  were  not  done 
foreclosure  proceedings  would  be  commenced  and  confusion,  delay 
and  litigation  would  follow.  Held,  that  as  it  was  not  alleged  that 
by  the  foreclosure  of  the  first  mortgage  the  system  would  be  dis- 
membered and  its  earning  power  destroyed,  and,  because  it  incurred 
large  indebtedness  in  the  operation  of  the  road  which  it  should  be 
its  first  duty  to  secure,  the  petition  was  refused.*^ 

Section  441.  Of  Receivers  in  Foreclosures  by  Junior  Mortga- 
gees.— A  receiver  may  be  appointed  in  a  suit  brought  by  a  junicH* 
mortgagee  against  the  mortgagor  and  a  senior  mortgagee  for  fore- 
closure, and  seeking  to  compel  such  senior  mortgagee  to  rescMt,  in 
the  first  place,  to  other  property  held  by  him  as  security  for  the 
same  debt,  and  such  an  appointment  may  be  made  on  the  joint  ap- 
plication of  such  mortgagees.*®  And  where  a  final  decree  has  been 
obtained  a  receiver  may  be  appointed,  where  some  third  party  delays 
the  sale,  pending  the  determination  of  the  claims  set  up  by  such 
third  party,  provided  the  other  conditions  of  insufficiency  of  security 
and  insolvency,  and  such  others  as  the  local  law  requires  before 
making  an  appointment,  are  shown  to  exist."*  But  the  application 
may  be  refused  where  the  rents  and  profits  are  being  applied  to 
keep  down  the  taxes  and  in  care  of  the  property,  and  the  elder 
incumbrancers  are  satisfied  with  the  management  notwithstanding 

w  Holland    Trust    Co.    v.    Consoli-      R.  Co.  v.  Knickerbocker  Trust  Co,  64 
dated    Gas   &   Electric   Light   Co.   32      Fed.  R.  623. 
N.  Y.  S.  830.  M  Hcnshaw  v.  Wells,  9  Humph-  56B. 

*^ Cleveland,  Canton  &  Southern  R.  ''•Warwick  v.   Hammell,  32  N.  J. 

Eq.  427. 
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that  the  security  is  inadequate.**  And  where  a  motion  was  made 
on  behalf  of  certain  incumbrancers  in  a  pending  suit,  brought 
against  the  grantor  of  the  incumbrance  by  a  junior  incumbrancer, 
that  a  receiver,  appointed  therein,  should  pay  over  to  them  the 
amount  due  thereon  out  of  the  rents  and  profits  collected  subse- 
quent to  the  entry  of  the  order,  the  motion  was  denied,  the  court 
saying :  "  The  proper  course  for  an  incumbrancer  to  take  who  seeks 
to  have  a  receiver  already  appointed  extended  to  the  payment  of 
his  incumbrance,  is  to  file  a  bill  for  that  purpose.  Until  an  order 
is  made  extending  a  receiver,  the  incumbrancer,  who  has  appointed 
the  receiver,  is  entitled  to  have  the  rents  applied  in  payment  of  his 
demand,  irrespective  of  its  priority,  as  being  realized  by  his  superior 
diligence,  but  when  once  the  receiver  is  extended,  then  the  rents 
must  be  applied  according  to  the  priorities  of  the  incumbrances. 
*  *  *  There  are  many  cases  where  it  is  for  the  benefit  of  all 
parties  that  a  receiver  should  pay  periodical  charges  affecting  the 
estate  which  are  undoubtedly  paramount  *  *  *  and  where,  in 
order  to  save  expenses,  orders  have  been  made  for  payment  by  the 
receiver;  but  this  is  never  done  against  the  will  of  the  persons  at 
whose  suit  the  receiver  has  been  appointed."** 

In  a  proceeding  to  foreclose  a  second  mortgage  the  court  may, 
when  the  circumstances  warrant  it,  appoint  a  receiver  upon  applica- 
tion of  the  holder  of  the  second  mortgage  and  deny  the  application 
for  a  receiver  on  the  part  of  the  first  mortgagee.**  When  a  receiver 
has  been  appointed  in  foreclosure  proceedings  instituted  by  a  third 
mortgagee,  and  it  is  doubtful  whether  the  value  of  the  land  exceeds 
the  amount  secured  by  the  first  mortgage,  the  second  mortgagor,  in 
proceedings  to  foreclose  his  mortgage,  may  have  the  receivership 
extended  to  cover  hfs  mortgage.**  The  appointment  of  a  receiver 
on  the  petition  of  the  mortgagee  in  a  second  mortgage  on  an  apart- 
ment-house was  held  to  be  proper,  where  it  appeared  that  default  had 
been  made  in  the  payment  of  interest  upon  both  the  first  and  second 
mortgage,  that  the  mortgagor  was  insolvent,  and  that  if  the  property 
was  sold  under  the  first  mortgage  it  would  be  insufficient  to  pay 
both.**  In  an  action  to  foreclose  a  second  mortgage  a  receiver 
should  be  appointed  where  it  appears  that  it  is  doubtful  whether 
the  property  will  bring  more  than  enough  to  pay  the  first  mortgage.** 

^  Myton  V.  Davenport,  51  Iowa,  583.  ^  Putnam  v.  McAllister,  57  N.  Y.  S. 

^Sanders  v.  Lord  Lisle,  Ir.   R.  4      404. 
Eq.  43.  wword  v.  Grayson,  16  App.  D.  C 

«*Gark  v.  Logan  Mutual  L.  &  B.       174. 
Asso.  58  111.  App.  311.  «  Browning  v.  Stacey,  65  N.  Y.  S. 

203,  52  App.  Div.  626. 
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Section  442.  The  Rule  where  the  First  Mortgagee  is  in  Posses- 
sion.—  The  common-law  rule  defining  the  rights  of  junior  and 
senior  mortgagees,  where  the  first  mortgagee  is  in  possession,  was 
early  stated  by  Lord  Eldon,  as  follows :  "  If  a  man  has  a  legal 
mortgage,  he  cannot  have  a  receiver  appointed ;  he  has  nothing  to 
do  but  to  take  possession.  If  he  has  only  an  equitable  mort- 
gage, that  is,  if  there  is  a  prior  mortgagee,  then,  if  the  prior 
mortgagee  is  not  in  possession,  the  other  may  have  a  receiver  with- 
out prejudice  to  his  taking  possession;  but,  if  he  is  in  possession, 
you  cannot  come  here  for  a  receiver;  you  must  redeem  him,  and 
then,  in  taking  the  accounts,  he  will  not  be  allowed  any  sums  that 
he  may  have  paid  over  to  the  mortgagor  after  notice  of  the  subse- 
quent incumbrance."** 

So  long  as  anything  is  due,  in  one  case  it  was  said  if  even  a  six- 
pence is  due,  the  receiver  will  be  refused,^  and  the  question  whether 
anything  is  due  cannot  be  tried  on  motion.^  But  it  should  clearly 
appear  that  something  is  due,  and  if  the  accounts  of  the  mortgagee 
are  so  incomplete  that  he  cannot  determine  definitely  whether  or 
not  anything  is  due,  the  court  will  allow  the  motion  to  stand  over 
in  order  to  allow  him  to  find  out  the  amount,  and  if  he  fail  to  show 
an^  the  court  may  assume  that  nothing  is  due  and  act  accord- 
ingly.*^ And  where  a  third  mortgagee  took  possession  and  retained 
it  for  many  years,  and  received  a  considerable  sum  from  the  prem- 
ises, and  then  bought  up  a  first  mortgage  with  a  view  of  shutting  out 
a  second,  a  receiver  was  appointed  upon  the  application  of  the  second 
mortgagee,  where  such  mortgagee  in  possession  could  not  satis- 
factorily show  that  anything  remained  due  on  the  first  mortgage.** 

But  where  the  priority  of  the  lien  of  the  first  mortgagee  in  pos- 
session is  contested  by  other  incumbrancers,  the  court  may  refuse  to 
interfere  where  it  is  not  shown  that  he  is  insolvent  or  unable  to 
answer  for  any  damages  in  case  the  priority  of  his  lien  is  successfully 
contested.^*  The  appointment  cannot  be  defeated  merely  by  tlic 
tenant  in  possession  showing  that  he  has  purchased  part  of  the  com- 


•^Bemcy  v.  Scwell,  i  Jac.  &  Walk. 
647.  Ace,  Rowe  V.  Wood,  2  Jac.  & 
Walk.  553;  Hiles  v.  Moore,  15  Bcav. 
175;  Codrington  v.  Parker,  16  Vcs. 
469;  Faulkner  v.  Daniel,  10  L.  J.  (N. 
S.)  Ch.  33;  Qutnn  v.  Brittain,  3  Edw. 
Ch.  314;  Bolles  V.  DufF,  35  How.  Pr. 
481:  Boston  &  Providence  R.  R.  Co. 
V.  New  York  &  N.  E.  R,  R.  Co.  12 
R.  1.  230;  Norway  v.  Rowe,  19  Ves. 

144- 


•7  Chambers  v.  Goldwin,  cited  in 
13  Ves.  377.  See  also  the  cases  cited 
in  the  preceding  note. 

«Rowe  V.  Wood,  2  Jac.  &  Walk. 
553;   Quinn  V.   Brittain,  3   Edw.   Ch. 

314. 

^  Codrington  v.  Parker,  16  Vc*.  469. 

TO  Hiles  V.   Moore,  15   Bcav.   175. 

71  Trenton  Banking  Cd  v.  Wood* 
ruff,  3  N.  J.  Eq.  aia 
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plainant's  mortgage,  where  he  is  in  possession  only  of  a  part  of  the 
premises,  the  rent  of  which  is  equal  to  the  interest  he  is  entitled  to 
receive  upon  his  mortgage."^  If  the  subsequent  mortgagee  insists  on 
obtaining  possession,  he  can  only  do  so  by  redeeming  from  the 
mortgagee  in  possession  —  that  is,  by  paying  off  the  earlier  incum- 
brance; and  such  a  course  may  be  necessary  where  the  income  of 
the  premises  is  not  applied  to  the  reduction  of  the  principal  and 
interest  of  the  mortgage  debt.^^  In  New  Jersey  it  was  held  that,  if 
the  owner  of  real  property  assigns  the  rents  and  profits  thereof 
for  the  better  securing  of  a  junior  incumbrancer,  the  court  will  not 
aid  a  senior  mortgagee,  on  a  bill  to  foreclose,  by  appointing  a  re- 
ceiver of  such  rents  and  profits  J* 

Section  443.  Of  Receivers  in  Aid  of  Subsequent  Equitable  In- 
cumbrancers—  The  general  rule  that  a  receiver  will  not  be  ap- 
pointed in  favor  of  one  incumbrancer  in  such  a  way  as  to  affect  the 
prior  rights  of  another,  or  others,  applies  to  equitable  incumbran- 
cers and  creditors,  as  well  as  to  the  case  of  mortgagees  at  law.  A 
court  will  appoint  a  receiver  of  property  in  favor  of  equitable  cred- 
itors, although  a  legal  creditor  might  obtain  execution  against  it. 
The  appointment  is  always  made  without  prejudice  to  prior  vested 
rights ;  and  where  all  the  incumbrancers  have  equitable  liens  a  ref- 
erence may  be  directed  in  order  to  determine  such  priorities ;  if  le- 
gal they  are  to  be  remitted  to  a  court  of  law.''" 

But  the  appointment  of  a  receiver  is  for  the  benefit  of  incumbran- 
cers only  as  far  as  declared  to  be  for  their  benefit,  and  as  they 
choose  to  avail  themselves  of  it ;  accordingly,  a  mortgagee  of  a  term 
is  not  entitled  to  a  retrospective  account  of  the  rents  and  profits  in 
the  hands  of  a  receiver  appointed  in  favor  of  others.''® 

A  receiver  may  be  appointed  in  the  interest  of  annuitants  whose 
annuities  are  a  charge  upon  real  property  where  the  property  is 
covered  by  mortgages,  provided  the  mortgagees  are  not  in  pos- 
session,''^ 

Section  444.  Of  the  Right  to  Rents  and  Profits  —  Procedure  by 
PricMT  Mortgagee. — It  is  well  established  that  a  mortgagee,  whether 
first  or  junior,  has  no  right,  as  such,  to  the  rents  and  profits  of  the 

''^  Archdeacon   v.    Bowes,   3    Anstr.  ^^Best  v.   Schermier,  6  N.   J.   Eq. 

752.  154. 

'^  Trenton   Banking  Co.   v.   Wood-  ^*^  Davis  v.  Duke  of  Marlborough,  2 

ruff,  supra;  Bemey  v.  Sewell,  i  Jac      Swanst.  137. 

ft  Walk.  647.  ''«  Gresley  v.  Adderly,  i  Swanst  573. 

^Dalmer  v.  Dashwood,  2  Cox,  378^ 
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mortgaged  premises,  and  has  no  claim  against  any  one  collecting  or 
receiving  them,  until  he  has  taken  possession,  or  has  had  a  receiver 
appointed.  The  rule  was  well  stated  in  the  case  of  Post  v.  Dorr," 
as  follows :  "A  second  or  third  mortgagee  who  succeeds  in  getting 
a  receiver  appointed,  becomes  thereby  entitled  to  the  rents  col- 
lected during  the  appointment,  although  a  prior  mortgagee  steps  in 
and  obtains  a  receivership  in  his  behalf,  and  fails  to  obtain  enough 
out  of  the  property  to  pay  his  debt.  This  is  on  the  principle  that 
a  mortgagee  acquires  a  specific  lien  upon  the  rents  by  obtaining  the 
appointment  of  a  receiver  of  them,  and  if  he  be  a  second  or  third 
incumbrancer,  the  court  will  give  him  the  benefit  of  his  superior 
diligence  over  his  senior  in  respect  to  the  rents  which  accrued  dur- 
ing the  time  that  the  elder  mortgagee  took  no  measures  to  have 
the  receivership  extended  to  his  suit  and  for  his  benefit."™ 

A  junior  mortgagee  has  a  right  to  a  receiver  to  collect  the  rents 
of  the  mortgaged  premises  for  his  benefit  pending  a  suit  to  fore- 
close, brought  by  a  senior  mortgagee,  to  which  he  is  made  a  party.** 
And  there  is  no  error  in  continuing  a  receiver,  properly  appointed, 
in  a  foreclosure  suit  after  final  decree,  upon  the  application  of  a 
junior  mortgagee,  whose  debt  is  not  due  and  who  has  filed  a  coun- 
terclaim setting  up  his  demand,  where  he  shows  that  the  property' 
is  indivisible  and  the  debtor  is  insolvent,  and  that  the  property  has 
been  sold  for  taxes  and  is  less  in  value  than  the  amount  of  the 
incumbrances." 

If  a  party  who  has  a  prior  incumbrance  desires  to  obtain  any 
benefit  from  a  receivership  granted  to  a  junior  mortgagee,  the  proper 
course  for  him  is  to  file  a  bill  to  have  such  receivership  extended 
for  his  benefit.**  In  such  a  case,  the  benefit  accrues  to  the  senior 
incumbrancer  only  from  the  time  of  the  extension,  the  rents  and 
profits  collected  prior  thereto  go  to  discharge  the  junior  incum- 
brance.®*  But  if  a  junior  mortgagee  makes  the  application,  in  a  suit 
brought  by  himself,  to  which  prior  incumbrancers  are  made  parties, 


'^^4  Edw.  Ch.  412,  414. 

''^  Sec  to  same  effect  Howell  v.  Rip- 
ley, 10  Paige,  43;  Washington  Life 
Ins.  Co.  V.  Fleischaucr,  10  Hun,  117; 
Ranney  v.  Peyser,  83  N.  Y.  i ;  Sand- 
ers V.  Lord  Lisle,  Ir.  R.  4  Eq.  43; 
Agra  &  Masterman's  Bank  v.  Barry, 
Ir.  R.  3  Eq.  443;  Lanauze  v.  Belfast, 
Holwood  &  Bangor  Ry.  Co.  Ir.  R.  3 
Eq.  454;  Miltcnberger  v.  Logansport 
R.  R.  Co.  106  U.  S.  386. 


*>  Washington     Life     Ins.    Ca     v. 
Fleischauer,  10  Hun,  117. 

^  Buchanan  v.  Berkshire  Life  Ins. 
Co.  96  Ind.  510.    Cf.  section  436,^^0. 

8*  Sanders  v.  Lord  Lisle,  Ir.  R.  4 
Eq.  43. 

w Howell  y.  Ripley.  10  Paige.  43'- 
Agra,  etc..  Bank  v.  Barry.  Ir.  R.  3 
Eq.  443;  Lanauze  v.  Belfast.  Hohr- 
wood  &  Bangor  Ry.  Co.  Ir.  R.  3  Eq. 
454. 
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the  benefit  of  the  receivership  will  inure  to  all,  unless  limited  in  At 
order  of  appointment  to  the  applicant." 

Where  a  senior  mortgagee  institutes  a  suit  to  foreclose,  making  a 
junior  mortgagee  a  party,  and  has  a  receiver  appointed,  and  on  the 
foreclosure  sale,  the  amount  realized  is  more  than  sufficient  to  pay 
off  his  incumbrance,  the  balance,  and  any  other  or  further  amount 
of  rents  and  profits  in  the  hands  of  the  receiver,  may  be  applied  to 
the  payment  of  the  junior  mortgage. 

It  has  been  held  in  a  Tennessee  case  that  if  a  tenant  takes  a  lease 
in  which  it  is  agreed  that  the  rent  shall  be  paid  in  advance,  and 
there  is  a  prior  mortgage  duly  registered,  and  the  tenant  pays  such 
rent  in  advance,  and,  before  the  term  expires,  a  receiver  is  ap- 
pointed upon  the  application  of  the  mortgagee,  he  may  be  required 
to  pay  the  rent  a  second  time  to  the  receiver.  Such  tenant,  the 
court  said,  "  must  be  held  to  have  had  notice  of  the  mortgage,  and 
consequently  to  have  had  a  knowledge  of  the  rights  of  the  mort- 
gagee, and  that  it  was  in  the  power  of  the  mortgagee,  at  any  time, 
to  require  the  rent  to  be  paid  to  him,  and,  therefore,  that  the  mort- 
gagor had  no  right  to  receive  the  rent  in  advance.  It  is  the  tenant's 
folly  and  misfortune,  that  he  executed  negotiable  securities  for  the 
rent  agreed  on.  He  may,  thereby,  be  required  to  pay  the  rent  for 
this  property  both  to  the  mortgagor  and  mortgagee."®* 

A  receiver  of  rents  and  profits  in  a  foreclosure  suit  has,  in  gen- 
eral, no  power,  without  leave  of  the  court,  to  expend  any  of  the 
fund  collected  for  repairs,  but,  it  seems,  a  court  may  direct  this  to 
be  done  where  it  is  necessary  for  the  preservation  of  the  property."* 

A  receiver  appointed  in  a  suit  to  foreclose  a  senior  mortgage  is 
entitled  to  the  rents  accruing  after  his  appointment  as  against  a 
receiver  appointed  previously  under  a  junior  mortgage,  though  both 
appointments  were  made  by  the  same  court  and  remain  in  force.*^ 
Where  a  receiver  was  appointed  in  a  suit  to  foreclose  a  first  mort- 
g'ap^e  and  it  is  satisfied  out  of  the  proceeds  of  the  sale,  leaving  the 
second  mortgage  unpaid,  resort  may  be  had  by  the  junior  mortgagee 
to  the  rents  collected  by  the  receiver.  The  first  mortgagee  who 
procured  the  receiver  has  a  right  to  satisfy  his  debt  either  out  of 
the  proceeds  of  the  sale  or  out  of  the  rents  and  profits  collected  by 


»*  Williams  v.  Gcrlach,  41  Ohio  St.  ««Wyckoff  v.    Scoficld    (1887),    103 

682 ;  Keogh  v.  McManus,  34  Hun,  521,  N.  Y.  630,  affirming  21  J.  &  S.  237. 

5^3-  w  Hennessey  v.  Sweeney,  57  N.  Y. 

*^  Henshaw  v.  Wells,  9  Humph.  568.  S,  901,  28  Civ.  Proc  R.  332. 
The  soundness  of  this  position  may 
n^ell  be  questioned. 
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the  receiver.  If  he  elects  to  have  the  proceeds  of  the  sale,  the 
second  mortgagee  is  entitled  to  have  the  rents  applied  to  his  debt.* 
The  appointment  of  a  receiver  on  the  application  of  a  second  mort- 
gagee gives  him  no  right  over  the  first  mortgagee  to  the  rents  and 
profits,  where  the  latter  is  not  notified  and  does  not  know  of  the 
appointment.^ 

^  Roach  V.  Glos,  181  111.  440,  54  N.  ^  Bradley  v.  Hoffman,  74  N.  Y.  S. 

£.  R.  1022,  affirming  80  111.  App.  283 ;       1076,  70  App.  Div.  77. 
Anderson  v.   Matthews,  8  Wyo.  8l3» 
58  Pac.  R.  SgSw 
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Section  445.  The  Jurisdiction  Well  Established  — 
Cautiously. —  The  appointment  of  receivers  of  the  property  of  a 
partnership  is  a  branch  of  the  general  jurisdiction  herein  which  has 
long  been  well  established,  and  it  may  properly  be  esteemed  one  of 
the  most  salutary  instances  of  the  exercise  of  this  extraordinary 
power  by  a  court  of  chancery,  because  in  this  way  alone  can  the 
conflicting  interests  of  contending  partners  be  safely  and  fairly 
adjusted.    When  partners  fail  to  agree  and  the  partnership  must 
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come  to  an  end,  if  thero  be  no  amicable  settlement  of  the  accounts, 
the  orderly  procedure  is  for  one  of  the  partners  to  apply  to  a  court 
of  equity  for  a  receiver.* 

Inasmuch  as  the  effect  of  the  appointment  is  to  terminate  the 
partnership  contract  by  judicial  action  before  the  time  contem- 
plated when  it  was  entered  into,  the  court  will  act  with  caution,  and 
make  the  appointment  only  when  the  interests  of  all  the  parties 
seem  to  warrant  it.  The  power  to  make  the  appointment  in  these 
cases,  as  in  others,  is  wholly  discretionary.*  At  one  time  the  Eng- 
lish court  held  that  it  would  exercise  this  power  when  the  bill  was 
so  framed  as  to  entitle  the  complainant  to  a  decree,  either  enforcing 
the  contract  of  partnership  according  to»  its  terms,  or  dissolving  the 
same  f  but  this  rule  is  now,  in  practice,  somewhat  modified.* 

A  court  of  chancery  has  power  to  appoint  a  receiver  in  an  action 
between  partners  for  an  accounting  and  the  settlement  of  the  part- 
nership affairs,  to  take  charge  of  the  assets,  collect  the  debts  and 
wind  up  the  business  of  the  firm.*^  The  power  of  a  court  of  equity 
to  appoint  a  receiver  and  to  wind  up  a  partnership  is  inherent.* 

Section  446.  To  Entitle  a  Party  to  the  Relief  the  Partnership 
Must  be  Established. — It  is  now  settled  that  upon  an  application 
for  a  receiver  there  must  be  shown  the  due  existence  of  a  partner- 
ship, either  by  the  admission  of  the  defendant,  or  by  other  compc^ 
tent  proof,  as  otherwise  the  sole  •property  of  the  defendant  might 
be  taken  from  him,  his  business  broken  up,  while  in  the  end  it  might 
appear  that  there  was  no  right  on  the  part  of  the  plaintiff  even 
to  an  accounting.  The  burden  of  proof  rests,  of  course,  upon  the 
plaintiff.''  If  the  fact  of  the  actual  existence  of  the  partnership  be 
in  doubt,  and  there  is  no  allegation  as  to  the  insolvency  of  the  de- 
fendant, or  of  his  inability  to  respond  in  case  of  a  recovery  against 


1  Speights  V.  Peters,  9  Gill,  472 ; 
Jordan  v.  Miller,  75  Va.  442;  Gridley 
V.  Conner,  2  La.  Ann.  87;  Saylor  v. 
Mockbie,  9  Iowa,  209. 

2  Madgwick  v.  Wimble,  6  Bcav.  495 ; 
New  V.  Wright,  44  Miss.  202;  Stem* 
mer's  Appeal,  58  Pa.  St.  168. 

3  Const  V.  Harris,  Turn.  &  Russ.  517, 
per  Lord  Eldon.  In  this  case  the  own- 
ers of  a  seven-eighths  interest  in  a 
theater  agreed  among  themselves  upon 
a  different  use  of  the  profits  from  that 
originally  contemplated,  and  otherwise 
injuriously   affected   the   interests    of 


the  other  owner,  who  refused  to  join 
them,  brought  an  action  for  the  spe- 
cific performance  of  the  covenants  in 
the  original  contract,  and  asked  for  a 
receiver. 

*  Roberts  v.  Eberhardt,  Kay.  148; 
Hall  V.  Hall,  3  Mac  &  G.  » 

^  Bennett  v.  Smith,  106  Ga.  466,  34 
S.  E.  R.  156. 

*  Martin  v.  Hurley,  84  Ma  App. 
670. 

^Goulding  ▼.  Bain,  4  Sandf.  Super. 
Ct  716;  Hobart  v.  Ballard,  31  Iowa, 
531. 
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him,  it  seems  that  a  receiver  will  be  refused  until  the  partnership  is 
clearly  established.^  If  the  existence  of  the  partnership  is  denied,  a 
receiver  should  be  refused  -until  that  question  is  settled.*  And,  in 
such  a  case,  the  court  will  direct  an  issue  to  be  tried  at  law  to  de- 
termine the  fact  of  partnership,  and  the  plaintiff's  interest,  if  any, 
.therein.  ^^ 

Where  the  order  appointing  a  receiver  states  that  the  firm  is  com- 
posed of  certain  persons,  that  question  is  not  open  to  dispute  so 
long  as  the  order  remains  in  force,  especially  if  it  were  obtained  by 
consent.**  Where  one  purchased  an  interest  in  property  and  formed 
a  partnership,  but  the  title  was  not  to  pass  until  all  the  purchase 
money  had  been  paid,  it  was  held  that  he  was  entitled  to  a  receiver.^* 
If  a  showing  as  to  the  existence  of  a  partnership  is  a  reasonable  one 
the  court  will  make  the  appointment  when  the  conditions  require 
such  action.*^  But  it  has  been  adjudged  that  in  a  suit  to  dissolve  a 
partnership  and  settle  its  affairs,  a  receiver  should  not  be  appointed 
where  the  existence  of  the  partnership  is  denied,  unless  the  fact  of 
the  partnership  is  clearly  proven,  and  other  conditions  exist  which 
warrant  the  appointment.** 

Section  447.  Right  to  Share  in  Profits  as  a  Test  of  the  Partner- 
ship in  These  Cases —  As  the  end  to  be  gained  by  the  appointment 
of  a  receiver  is  to  prevent  loss  to  the  party  making  the  application, 
if  he  can  show  that  the  relation  between  himself  and  the  defendant 
is  such  that  he  is  entitled  to  participate  in  the  profits  earned,  as  a 
rule  he  has  a  right  to  have  a  receiver,  but  not  otherwise.  Where, 
therefore,  the  plaintiff  shows  that  he  is  entitled  to  a  share  of  the 
profits,  whether  in  addition  to  a  fixed  salary  or  not,  it  has  been  held 
that  he  has  such  an  interest  in  the  good  management  of  the  business 
as  to  justify  the  appointment  of  a  receiver  where  he  is  excluded 
from  participating  in  the  profits,  or  is  threatened  with  loss.**^  But 
where  the  contract  shows  that  it  was  not  the  intention  of  the  parties 


^Goulding  v.  Bain,  4  Sandf.  Super. 
Ct  716;  Day  V.  Dow,  61  N.  Y.  S.  793, 
46  App.  Div.  148. 

» Guild  V.  Mycr,  38  Atl.  R.  959- 

10  Peacock  v.  Peacock,  16  Ves.  49 ; 
Fairbum  y.  Pearson,  2  Mac.  &  G.  144. 

"Russell  V.  White.  6  W.  R.  143 
(Mich.  Sup.  Ct.  1886). 

12  Taylor  v.  Blilcy,  86  Ga.  154.  12 
S.  E.  R.  210. 

13  Leeds  v.  Townsend,  74  111.  App. 


14  Wood  V.  Wood,  50  W.  Va.  270, 
40  S.  E.  R.  416. 

15  Katz  V.  Brewington,  71  Md.  79,  20 
Atl.  R.  139;  Katsch  v.  Schenck,  18  L. 
J.  ^N.  S.)  Ch.  386,  13  Jur.  668;  Hobart 
V.  Ballard,  31  Iowa,  521.  For  the  gen- 
eral rule  concerning  sharing  in  profits 
as  a  test  of  partnership,  see  Waugh  v. 
Carver,  2  H.  Bl.  246;  Cox  v.  Hick- 
man, 8  H.  of  L.  Cas.  268. 
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to  form  a  partnership,  and  that  the  partnership  was  merely  ncKninal, 
the  plaintiff  receiving  a  share  in  the  profits  instead  of  a  salary,  he 
has  not  such  a  claim  on  the  partnership  funds  as  will  justify  the 
appointment  of  a  receiver.*®  The  fact  that  the  liability  of  a  part- 
ner as  to  third  persons  has  been  incurred,  does  not  vary  the  rule.^^ 
Where  one  has  an  interest  in  the  profits  under  an  agreement  be- 
tween him  and  the  defendant,  whereby  the  latter  was  to  furnish 
the  plaintiff  with  goods  to  be  sold  by  him,  and  plaintiff  was  to  make 
sales  and  collections  and  receive  the  profits  and  divide  them  equally, 
and  brings  an  action  to  wind  up  the  business,  for  an  accounting  and 
for  a  distribution  of  its  assets  according  to  the  agreement,  he  is 
entitled,  irrespective  of  any  question  of  partnership,  to  a  receiver  of 
the  books  and  papers  necessary  to  such  winding  up.  There  may  be 
a  receiver  though  there  be  no  partnership;  as  where  the  plaintiff 
has  an  interest  in  the  prc^ts  under  the  agreement." 

Section  448.  The  Rule  Where  there  is  No  Danger  of  Loss^ — 
The  object  of  appointing  a  receiver  being  to  protect  the  party  com- 
plaining from  loss,  if  it  appear  that  there  is  no  danger  of  any  loss, 
either  because  the  complainant  has  possession  of  the  property  or 
because  the  respondent  is  able  to  answer  for  any  loss,  the  relief  will 
be  denied.  The  reason  for  this  rule  is  well  stated  by  the  vice- 
chancellor  in  Smith  v.  Lowe  :*^  "  There  is  no  ground  for  a  receiver 
in  a  case  of  partnership,  where  the  partner  applying  has  the  prop- 
erty in  his  own  possession.  He  can,  as  a  partner,  sell  it.  The  only 
liability  which  attaches  to  him  is  that  of  accounting  to  the  other 
partner  for  his  share  of  the  property,  and  if  the  latter  does  not 
object,  he  who  has  the  possession  ought  not  to  complain."**  It  is 
well  settled  that  a  receiver  will  not  be  appointed  where  no  danger 
can  accrue  to  the  property,  even  though  the  partners  are  not  rble 
to  agree  in  reference  to  its  management  and  control.**  But,  in  New 
York,  a  receiver  was  appointed,  although  the  complaint  contained 
no  prayer  for  one,  where  it  appeared  that  one  partner  had  enjoined 
the  other  from  receiving  or  disposing  of  the  joint  effects,  and 
where  the  latter  had  applied  for  a  similar  injunction  without  any 
proof  of  insolvency  or  other  special  cause.^ 

i®Kcrr  V.  Potter,  6  Gill,  404;  Nut-  ^  Loomis    v.    McKenzie,   31    Iowa, 

ting  V.  Colt,  7  N.  J.  Eq.  539.  425;    Wellman    v.    Harker,    3    Oreg. 

IT  Kerr  v.  Potter,  supra.  520.    Cf,  Hayes  v.  Hcycr,  4  Svidf.  Ch. 

i^Davidge  v.  Coc,  54  N.  Y.  Super.  485- 

Ct.  360.  «McCracken    v.    Ware,    3    Sandl 

w  I  Edw.  Ch.  33.  Super.  Ct  416.  688. 

^See  also  Buchanan  v.  Comstock, 
S7  Barb.  568. 
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Section  449.  Of  the  Effect  of  Giving  Security. — If  a  partner 
be  given  full  and  adequate  security  against  loss,  there  is  no  ground 
for  the  appointment  of  a  receiver,  inasmuch  as  the  very  reason  for 
such  an  appointment  is  removed.     Thus,  where  the  firm's  effects 
consisted  of  certain  shares  of  stock,  and  the  defendant  offered  to 
divide  the  stock  equally  and  give  adequate  security  to  pay  off  any 
sum  which  might  be  established  against  his  share,  and  made  tender 
of  a  bond  duly  executed  for  that  purpose,  an  order  appointing  a 
receiver  was  reversed  upon  appeal.^    Where  one  of  two  partners 
made  sale  of  the  firm's  assets  and  business  to  a  purchaser  who  was 
solvent,  and  the  other  partner  brought  an  action  to  set  aside  the 
sale  and  for  the  appointment  of  a  receiver,  and  the  purchaser, 
thereupon,  offered  to  execute  a  sufficient  bond  to  obey  the  orders 
of  court  and  to  answer  any  judgment  which  might  be  rendered,  and 
it  was  not  clear  upon  the  hearing  that  the  sale  was  fraudulent,  an 
order  for  the  appointment  of  a  receiver  was  held  to  be  error  and 
was  reversed  on  appeal.**    And,  in  another  case,  where  an  injunc- 
tion had  been  granted  and  a  receiver  appointed  in  action  to  dissolve 
a  partnership,  and  a  motion  was  subsequently  made  to  dissolve  the 
injunction  and  discharge  the  receiver,  and  to  permit  the  defendant 
to  file  security  to  pay  to  the  plaintiff  any  sum  found  due  him  on 
the  final  settlement,  the  court,  in  view  of  the  fact  of  the  denial  of 
the  partnership,  and  that  the  plaintiff  contributed  a  very  small  por- 
tion of  the  capital,  if  any,  and  that  the  continued  existence  of  such 
orders  might  ruin  the  business,  granted  the  motion,  saying:   "  By 
the  modification  proposed,  the  plaintiff  will  be  abundantly  secured 
in  all  his  rights,  absolute  or  contingent.    *    *    *    It  is  thus  that 
a  court  of  equity  molds  and  adapts  the  remedial  relief  it  accords, 
so  as  to  reach  the  ends  of  substantial  justice,  without  compromis- 
ing the  rights  or  interest  of  any  party  to  the  litigation."* 

Section  450.  What  the  Application  Determines. —  Upon  a  mo- 
tion for  a  receiver  of  partnership  property,  the  court  will  not  pass 
upon  questions  of  right  arising  between  the  partners,  its  sole  object 
hcing  to  protect  the  assets  for  the  benefit  of  those  ultimately  en- 
titled to  them.^ 

^Buchanan  v.  Comstock,  57  Barb.  ^Savcrios  v.  Levy,  i  N.  Y.  St.  R. 

568.    The  court  treated  the  application  758  (Super.  Ct.  1886). 

in  this  case  as  absurd,  inasmuch  as  *  Popper  v.   Scheidcr,  7  Abb.   Pr. 

the  plaintiff  had  had  possession  of  the  (N.  S.)  56. 

shares  for  a  long  time  and  his  claim  ^Blakeney  v.  Dufaur,  15  Beav.  4a 
of  ownership  was  not  denied. 
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An  order  appointing  a  receiver  will  not  be  extended  so  as  to 
cover  specific  property  alleged  to  belong  to  the  partnership,  where 
it  is  denied  that  the  property  is  firm  property  and  there  is  no  evi- 
dence that  it  is  before  the  court.^  Neither  will  it  assume  to  decide 
what  is  partnership  property,  as  between  the  firm  and  third  persons, 
but  will  leave  that  to  actions  by  and  against  the  receiver.^  It  will, 
however,  determine  the  fact  of  the  partnership  and  who  are  the  per- 
sons composing  it,  in  order  to  be  in  a  position,  under  the  general 
rule,  to  grant  the  relief.  The  rule,  however,  is  otherwise  on  a  final 
hearing  upon  the  merits,  at  which  time  the  rights  of  the  partners 
will  be  settled.^ 

Section  451.  Carrying  on  the  Business  of  the  Partnership 

Elsewhere  will  be  found  a  discussion  of  the  powers  of  courts  and 
receivers  in  the  matter  of  conducting  the  business ,  involved  in  a 
receivership  proceeding,,^  but  there  may  be  noted  here  some  cases 
peculiar  to  partnerships. 

Cases  may  arise  in  which  it  is  necessary  that  the  business  of  a 
firm  should  be  continued  pending  proceedings  for  its  dissolution^ 
but  they  are  exceedingly  rare,  and  carrying  on  the  business  of  a 
partnership  through  a  receiver  ought  never  to  be  done  except  when 
demanded  by  imperative  necessity.*^  The  appointment  of  a  receiver 
simply  to  carry  on  the  business  of  the  partnership  in  the  usual  course 
should  never  be  made.^  A  court  has  power  to  authorize  its  re- 
ceiver to  continue  the  business  of  a  partnership  temporarily,  so  as 
to  hold  it  together  and  keep  its  good  will  until  an  opportune  time 
arrives  for  its  sale  without  unnecessary  sacrifice.*^  In  general,  the 
receiver  has  no  power  to  continue  the  partnership  business.  The 
sole  reason  for  appointing  a  receiver  is  to  preserve  the  partnership 
eflfects  and  not  to  supplant  the  partners,  the  province  of  the  court 
being  to  adjust  the  rights  and  settle  the  disagreements  of  the  parties 
gfrowing  out  of  the  partnership  transactions.  Nevertheless  the  court 
will  continue  the  business  pending  the  dissolution  proceeding,  when 
it  appears  that  by  that  means  the  good  will  of  the  partnership  may 
be  secured  to  the  purchaser,  and  the  full  value  of  the  business  be 
realized  by  the  partners.    This  is  upon  the  ground  that  the  good  will 

^  Gregory   v.    Gregory,    i    Sweeny  **  Schloss  v.  Schloss,  43  N.  Y.  S. 

(N.  Y.  Super.  Ct.),  613.  788,  14  App.  Div.  333. 

M  Higgins  V.  Bailey,  7  Robt.  (N.  Y.)  « Id. 

613.  w  Witherbcc  v.  Witherbce,  45  N.  Y. 

» Marcy  v.  Grant,  48  Mich.  326.  S.  207,   17  App.  Div.    181 ;   Gilloo  t. 

^  Sections  245,  382.  Nausbaum,  95  111.  App.  277. 
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is  a  valuable  asset."  Acting  on  this  principle,  the  court  has  con- 
tinued the  operation  of  a  steamboat  during  the  litigation,^*  but  re- 
fused to  continue  the  management  after  the  boat  had  been  run  for 
two  years,  and  it  was  proposed  to  continue  for  another  year,  the 
boat  then  needing  considerable  repairs.^®  A  receiver  has  also  been 
authorized  to  carry  on  a  newspaper  until  it  could  be  disposed  of  to 
advantage,'^  and  where  the  paper  is  a  political  one,  the  partners 
may  be  allowed  to  conduct  the  editorial  department®* 

Section  452.  The  General  Rule  Concerning  the  Appointment. — 

It  is  the  well-established  rule,  both  in  this  country  and  in  England, 
that  a  receiver  will  not  be  appointed  of  partnership  property  except 
in  such  proceedings  as  will  entitle  the  plaintiff  ultimately  to  a  decree 
for  a  dissolution,^*  or  pending  a  dissolution,  where  the  partners 
cannot  arrange  the  matter  between  themselves/^  The  question 
then  is,  what  facts  are  necessary  in  order  to  authorize  the  dissolu- 
tion of  an  existing  partnership.  The  general  proposition  may  be 
thus  stated :.  There  must  be  some  actual  abuse  of  the  partnership 
property,  or  of  the  rights  of  a  copartner,  and  not  a  mere  temptation 
to  such  abuse.**  Mere  dissatisfaction  or  a  quarrel  between  the  part- 
ners is  not  sufficient.*^  The  fact  that  the  business  is  unprofitable, 
or  that  the  firm  should  be  dissolved/®  or  that  one  partner  leaves  the 
entire  management  and  control  to  the  other  and  does  not  interfere 
with  him,**  are  not  grounds  for  the  appointment.  Nor,  as  a  rule, 
will  the  court  interfere  pending  a  settlement,  unless  a  necessity  is 
clearly  shown  disqualifying  the  partners.*'^  The  cases  in  which  a 
receiver  will  be  appointed  herein,  may  be  classified  as  follows: 
(a)  Where  the  partner  applying  for  the  dissolution  is  excluded 
from  the  management  or  participation  in  the  profits  of  the  firm ; 


5*  Jackson  v.  DcForest,  14  How.  Pr. 
81 ;  Marten  v.  Van  Schaick,  4  Paige, 
479;  Allen  V.  Hawley,  6  Fla.  164; 
Walbert  v.  Harris,  7  N.  J.  Eq.  605; 
Crane  v.  Ford,  Hopk.  Ch.  114;  Heath- 
crton  V.  Hastings,  5  Hun,  459. 

8*  Allen  V.  Hawley,  6  Fla.  164. 

*•  Crane  v.  Ford,  Hopk.  Ch.  114. 
In  this  case  a  sale  was  ordered. 

»T  Dayton  v.  Wilkes,  17  How.  Pr. 
510. 

*•  Marten  v.  Van  Schaick,  4  Paige, 

479. 

'•Goodman  v.  Whitcomb,  i  Jac.  & 

Walk.  589;  Chapman  v.  Beach,  i  Jac. 


&  Walk.  596,  4  Beav.  574,  notes; 
Smith  V.  Jeyes,  4 .  Beav.  503 ;  Henn 
V.  Walsh,  2  Edw.  Ch.  129;  Garretson 
V.  Weaver,  3  Edw.  Ch.  385;  Jackson 
V.  De  Forest,  14  How.  Pr.  81 ;  Hard- 
ing V.  Grover,  18  Ves.  281 ;  William- 
son V.  Wilson,  I  Bland's  Ch.  418. 

^^Law  V.  Ford,  2  Paige,  310;  Mar- 
ten V.  Van  Schaick,  4  Paige,  479. 

*i  Henn  v.  Walsh,  2  Edw.  Ch.  129. 

^Slemmer's  Appeal,  58  Pa.  St.  168. 

*s  Moies  v.  O'Neil,  23  N.  J.  Eq.  207 ; 
Shoemaker  v.  Smith,  74  Ind.  71. 

*•  Roberts  v.  Eberhardt,  i  Kay,  148.- 

^Tomlinson  v.  Ward,  2  Conn.  396 


644 


RECEIVERS   OF   PARTNERSHIP    PROPERTY.       [CHAP.    XVm. 


(&)  In  general,  in  case  of  any  material  violation  of  the  contract  of 
partnership;  (c)  In  case  of  fraud;  (d)  In  case  of  dissolution  by 
death,  where  the  survivors  mismanage  the  property.  These  cases 
will  be  considered  in  detail. 

Section  453.  Dissolution  as  a  Ground  for  a  Receiver. —  It  is  the 

well-settled  general  rule,  both  here  and  in  England,  that  a  court  will 
not  appoint  a  receiver  of  partnership  property  unless  it  appear  that 
a  decree  for  a  dissolution  will  result.  And,  in  reaching  this  conclu- 
sion, the  court  will  consider  both  the  express  and  implied  duties 
arising  out  of  the  contract.*^  Frequently  a  receiver  is  appointed 
where,  upon  a  dissolution,  the  partners  cannot  agree  upon  the  man- 
ner of  settling  the  partnership  aflfairs  f^  and  this  is  the  rule  especi- 
ally where  the  partnership  had  no  express  limitation  in  respect  of 
its  continuance.^  '  But  there  has  been  introduced  an  important 
modification  of  this  rule  to  the  effect  that  while  the  circumstances 
of  the  case  may  justify  a  decree  for  a  dissolution,  this  of  itself  will 
not  be  a  sufficient  reason  for  the  appointment;  there  must  be 
shown  some  mismanagement,  or  improper  conduct  on  the  part  of 
the  partners  against  whom  the  relief  is  sought,  or  some  danger  to 
the  assets  if  left  in  their  possession.^  Hence,  where  it  does  not 
appear  that  the  appointment  is  necessary  to  protect  the  rights  and 
interests  of  all  the  parties  it  will  be  refused,  especially  where  the  de- 
faidant  protests  against  the  exercise  of  the  jurisdiction.**  This 
limitation  is  founded  on  the  right  of  each  partner  to  wind  up  the 
affairs  of  the  partnership.  Inasmuch  as  a  loss  of  the  effects  may 
result  if  they  are  left  in  the  possession  of  an  insolvent  member,  his 
insolvency  is  a  ground  for  the  appointment." 

Section  454.  When  a  Receiver  Will  be  Appointed  in  Cases  of 
Disagreement. —  A  strong  case  must  be  presented  in  order  to  in- 
duce the  court  to  act  as  against  a  legal  title,  or  as  against  a  strong 


*•  Goodman  v.  Whitcomb,  i  Jac.  & 
Walk.  589;  Smith  v.  Jeycs,  4  Beav. 
503;  Chapman  v.  Beach,  i  Jac.  & 
Walk.  596;  Hcnn  v.  Walsh,  2  Edw. 
Ch.  129;  Garrctson  v.  Weaver,  3  Edw. 
Ch.  38s;  Jackson  v.  De  Forest,  14 
How.  Pr.  81. 

*^Van  Rensselaer  v.  Emery,  9  How. 
Pr.  135.  Cf.  Martin  v.  Smith,  53  N. 
Y.  Super.  Ct.  277. 

^McElvey  v.  Lewis,  76  N.  Y.  373; 
Dunn  V.  McNaught,  38  Ga.  179;  Law 
V.  Ford,  2  Paige,  310;  Marten  v.  Van 
Schaick,  4  Paige,  479. 


^Bufkin  V.  Boyce,  104  Ind.  53; 
Harding  v.  Glover,  18  Ves.  ^i ;  Ren- 
ton  V.  Chaplain,  9  N.  J.  Eq.  62;  Wil- 
son V.  Fitchter,  10  N.  J.  Eq.  71. 

60  Cox  V.  Peters,  13  N.  J.  Eq.  39.  In 
this  case  the  plaintiff  had  not  contrib- 
uted any  capital,  or  time,  and  was  en- 
titled only  to  a  share  in  the  profiu. 
Birdsall  v.  Colie,  10  N.  J.  Eq.  63.  Cf. 
Page  v.  Van  Kirk,  I  Brewst  290; 
Slemmer's  Appeal,  ^  Pa.  St  itiBi 

61  Randall  v.  Morrell,  17  N.  J.  Eq. 
343. 
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presumptive  title  in  the  defendant ;  but  where  it  appears  prima  facie 
that  a  fund  concerning  the  ownership  of  which  a  dispute  has  arisen, 
is  the  proceeds  of  some  joint  adventure,  the  court  is  less  reluctant 
to  act,  considering  it  a  provident  exercise  of  its  power  to  place 
such  funds  under  the  control  of  its  officers.  Thus,  where  one  mem- 
ber of  a  partnership  had  in  his  possession  and  under  his  control  a 
fund  which  appeared  to  be  the  fruit  of  a  partnership  adventure, 
and  in  which  he  refused  to  allow  his  copartner  to  participate,  so 
that  the  real  ownership  could  not  be  determined  until  a  final  settle- 
ment, a  receiver  will  be  appointed  or  a  receivership  continued.^^  So, 
also,  where  there  is  a  disagreement  as  to  the  control  and  disposition 
of  the  fund  and  as  to  the  respective  claims  of  the  partners.^  And 
where  the  defendant  sold  partnership  goods,  receiving  as  part  pay- 
ment certain  bonds  which  he  retained  in  his  possession,  claiming 
them  to  be  his  own  in  payment  of  a  debt  owed  him  by  the  firm, 
the  court,  inasmuch  as  he  had  no  right  to  appropriate  them,  would 
not  allow  the  claim  unless  it  were  shown  that  they  were  delivered 
to  him  with  the  consent  of  his  copartner,  and  compelled  him  to 
deliver  the  bonds  to  a  receiver  of  the  partnership  property.** 

But,  notwithstanding  that  disag^reements  are  such  as  to  justify 
a  dissolution  and  to  prevent  the  successful  conduct  of  the  business, 
yet,  if  the  appointment  of  a  receiver  to  sell  the  effects  of  the  part- 
nership would  destroy  the  value  of  the  business  without  any  bene- 
fit to  the  partners,  it  may  be  refused.**  A  receiver  may  be  allowed, 
as  a  matter  of  course,  where  there  are  dissensions  and  also  a  breach 
of  duty,  or  a  violation  of  the  partnership  agreement."^ 

Section  455.  Of  Loss  of  Confidence  as  a  Ground  for  the  Ap- 
pointment.—  The  loss  of  that  confidence  which  is  an  essential  ele- 
ment in  the  formation  and  continuance  of  a  partnership  agreement, 
is  an  important  factor  to  be  considered  in  the  appointment  of  a 
receiver,  although  it  is  seldom  of  itself  sufficient  ground.  Thus, 
where  one  partner  made  an  application  for  a  receiver  and  it  was  ad- 
mitted that  the  firm  was  insolvent,  and  the  papers  contained  mutual 
allegations  of  intent  to  waste  the  joint  property,  and  to  give  undue 
preference  to  certain  creditors,  a  peculiarly  fit  and  proper  case  for  a 
receiver  was  presented."    And  the  same  rule  will  apply  where  one 

^2  Speights  V.  Peters,  9  Gill,  472.  Ch.   418.     In   this   case   the    receiver 

<^  Whitman  v.  Robinson,  21  Md.  30.  was   originally   appointed   before    an- 

^Saylor  v.  Mockbie,  9  Iowa,  209.  swer,  and  his  power  was  subsequently 

w  Slemmer's  Appeal,  58  Pa.  St  168.  continued.     Cf.   White  v.    Colfax,  33 

w  Allen  V.  Hawley,  6  Fla.  164.  N.  Y.  Super.  Ct  297 1  Todd  v.  Rich, 

*^'y  Williamson  v.  Wilson,   i  Bland's  2  Tenn.   Ch.    107;   Smith  v.  Jeyes,  4 
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partner  has  the  entire  management  of  the  business  and  is  so  incom- 
petent that  the  firm  will  soon  become  insolvent,  even  though  the 
member  applying  has  acted  in  an  improper  manner  in  endeavoring 
to  exclude  him  from  the  possession  of  the  assets.^ 

Section  456.  When  an  Appointment  Will  be  Made  in  Case  o£  a 
Breach  of  Duty. —  A  receiver  is  often  appointed  where  a  partner 
disregards  the  duty  he  owes  to  his  copartner,  whether  one.  implied 
from  the  relationship  or  expressly  prescribed  in  the  partnership 
agfreement.  Thus,  where  it  appears  that  one  of  the  partners  de- 
liberately sets  about  to  destroy  the  firm's  business,^  or  is  carr\'ing 
on  a  distinct  business  with  the  firm's  debtors,  and  obliges  his  co- 
partners to  refrain  from  calling  in  those  debts,*'*  or  does  not  enter 
or  account  for  moneys  received,®*  or  where  several  partners  make»a 
new  agfreement,  contrary  to  the  original  one  and  against  the  wishes 
of  others,  which  materially  aflFects  or  varies  their  rights :®  or  where, 
by  agreement,  certain  part  owners  of  a  ship  were  made  the  ship's 
husband,  and  so  made  use  of  their  position  that  they  got  additional 
profits  by  way  of  commissions.®*  And  where,  by  the  terms  of  the 
partnership  articles,  the  business  of  the  firm  was  to  saw  timber 
taken  from  the  land  of  one  of  the  members,  a  neglect  to  do  so,  when 
coupled  with  a  failing  business,  was  deemed  a  sufficient  breach  to 
justify  the  appointment  of  a  receiver  and  the  g^ranting  of  an  in- 
junction.** 

Section  457.  When  an  Appointment  Will  be  Made  in  Case  of 
Fraud —  A  court  will  interfere  and  appoint  a  receiver  where  one  of 
the  partners  does  acts  which  are  fraudulent  as  to  his  copartners, 
inasmuch  as  it  is  the  duty  of  all  the  partners  to  act  with  scrupulous 
integrity  as  to  the  others.  Thus,  misapplication  of  firm  assets, 
such  as  using  them  for  personal  purposes,  refusal  to  make  a  settle- 
ment, making  false  entries  in  the  books,  denying  a  copartner  access 
to  the  books,  and  concealing  the  real  condition  of  the  aflfairs  of  the 


Beav.  503;  Williams  v.  Wilson,  4 
Sandf.  Ch.  379;  Sutro  v.  Wagner,  23 
N.  J.  Eq.  388. 

M  Boyce  v.  Burchard,  21  Ga.  74. 

w  Sutro  V.   Wagner,  23   N.  J.   Eq. 
388;  New  V.  Wright,  44  Miss.  202. 

•>Estwick  V.   Conningsby,   i  Vcm. 
118. 

^  Read  v.  Bowers,  4  Bro.  C.  C.  441 ;  * 
Goodman  v.  Whitcomb,  i  Jac.  &  Walk. 

573. 


<^  Const  V.   Harris,  Turn.  &   Russ. 

496. 

«*  Brennan  v.  Preston,  2  DeG.  M.  ft 
G.  813.  In  this  case  where  the  ship's 
husband  had  removed  part  of  the  ma- 
chinery for  repairs,  and  refused  to  de- 
liver it  up,  thus  preventing  the  ship 
from  meeting  its  engagements*  the 
captain  was  made  receiver. 

•*  New  v.  Wright,  44  Miss. 
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firm  have  been  held  to  entitle  a  partner  to  a  receiver."  So,  also,  if 
after  dissolution,  one  of  the  partners  makes  such  use  of  the  partner- 
ship effects  as  is  inconsistent  with  the  winding  up  of  its  affairs.®* 

Section  458.  Generally  of  the  Conditions  Authorizing  the  Ap- 
pointment.—  In  a  suit  for  the  settlement  of  partnership  accounts  a 
receiver  will  not  be  appointed  at  the  instance  of  the  complainant 
when  the  defendant  is  in  possession  of  all  the  property  alleged  to 
belong  to  the  partnership,  is  entirely  solvent,  and  denies  the  exist- 
ence of  the  partnership.*^  After  dissolution  of  a  partnership  by 
notice  pursuant  to  the  articles,  the  court  will,  until  the  sale  of  the 
business,  appoint  a  receiver  and  manager  for  the  purpose  of  preserv- 
ing the  assets  by  carrying  into  effect  existing  contracts  and  entering 
into  such  new  contracts  as  are  necessary  for  carrying  on  the  business 
in  the  ordinary  way.**  Where  partners  cannot  agree  upon  a  mode 
of  closing  the  firm's  affairs,  a  court  of  equity  will  appoint  a  receiver 
to  close  up  the  business.*^ 

Where  the  proofs  were  doubtful  as  to  the  existence  of  a  partner- 
ship it  was  held  that  an  injunction  would  issue  to  restrain  the  de- 
fendant from  selling  or  disposing  of  the  property,  but  a  receiver 
would  not  be  appointed,  when  to  do  so  would  totally  destroy  the 
business  so  conducted  under  a  license,  which  was  personal  to  the  de- 
fendant and  could  not  be  delegated,  assigned  or  committed  to  the 
care  of  a  receiver.  Before  the  court  will  take  a  step  which  will 
work  such  results,  it  must  be  reasonably  certain  that  the  allegations 
upon  which  relief  depends  are  true.^^ 

In  an  action  to  subject  property  alleged  to  have  been  bought  by 
a  debtor  and  title  taken  in  his  wife's  name  to  defraud  creditors,  it 
appeared  that  the  goods  were  partnership  property  of  the  wife  and 
one  B.,  who  were  at  least  ostensible  partners ;  that  the  land  so  con- 
veyed to  the  wife  was  sufficient  to  pay  the  debts  set  forth,  that  the 
copartners  were  carrying  on  business,  selling  and  replenishing  the 
stock,  and  that  one  at  least  was  solvent.  Held,  that  the  court  below 
was  justified  in  refusing  to  appoint  a  receiver  to  take  charge  of  the 
property.''*    Where  the  partnership  effects  are  inadequate  to  bear 

•Barnes    v.    Jones,    91    Ind.    161;  •^ Irwin  v.  Everson,  95  Ala.  64,  10 

Haight  V.  Burr,  19  Md.  130;  Shannon  So.  R.  320. 

V.  Wright,  60  Md.  5».     Cf-  Read  v.  « Taylor  v.   Neatc,  39  Ch.  D.  538. 

Bowers,  4  Bro.  C.  C  441 ;  Brennan  v.  ^  Van  Rensselaer  v.  Emery,  9  How. 

Preston,  2.  DeG.  M.  &  G.  813.  Pr.  135. 

^  Geortner  v.  Trustees  of  Canajo-  ''^  Semple  v.  Flynn,  10  Atl.  R.  177. 

Iiarie,  2   Barb.   625.     Cf.   Harding  v.  ^i  Venable  v.  Smith,  98  N.  C.  523,  4 

Olover,  18  Ves.  281.  S.  E.  R.  514. 
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the  expenses  of  a  receiver,  and  the  defendant  who  has  charge  of  them 
is  responsible,  a  receiver  will  not  be  appointed  at  the  instance  of  a 
partner.^*  Where  the  allegations  in  the  bill  of  a  partner  for  the  dis- 
solution of  the  firm  failed  to  show  insolvency  of  the  other  partners, 
or  that  they  had  failed  to  do  their  duty  in  regard  to  the  business,  or 
had  declined  to  permit  the  plaintiff  to  participate  in  the  business 
affairs  of  the  partnership,  it  was  held  that  there  was  no  cause  for  the 
appointment  of  a  receiver  until  final  decree.''^  Where  each  partner 
attempted  to  make  a  general  assignment  of  the  firm's  property  and 
ccnnplications  arose,  it  was  held  to  be  a  proper  case  for  a  re- 
ceiver.^* 

A  receiver  for  a  partnership  will  not  be  appointed  merely  because 
of  the  dissatisfaction  of  one  of  the  partners.""^  The  appointment 
will  be  made  on  the  application  of  a  member  of  a  partnership  where 
it  appears  that  the  firm  is  insolvent,  its  accounts  have  been  confused 
by  the  other  partners  with  those  of  other  firms  of  which  they  are 
also  members,  that  they  have  fraudulently  procured  attachments  to 
be  made,  and  have  confessed  judgments  in  favor  of  their  creditors 
which  can  only  be  satisfied  out  of  the  partnership  interests.^*  Where 
it  appears  that  the  injury  which  would  result  from  granting  the 
application  for  a  receiver  would  be  greater  than  any  advantage  the 
appointment  would  serve,  a  receiver  should  be  refused."  Where 
fraudulent  conduct  is  alleged  on  the  part  of  the  partners  and  one 
partner  has  been  wrongfully  excluded  from  participating  in  the 
firm's  affairs,  and  it  appears  from  the  nature  of  the  partnership 
agreement  that  a  dissolution  must  ultimately  be  declared,  a  court  of 
equity  will  not  hesitate  to  appoint  a  receiver,  and  this  regardless 
of  the  question  of  insolvency  of  the  defendant  partners.^®  Where 
articles  between  partners  provided  that  at  a  certain  time  the  business 
was  to  be  settled  in  court  and  a  competent  person  was  to  be  ap- 
pointed to  participate  in  the  litigation,  it  was  held  that  a  receiver 
would  not  be  appointed,  but  that  the  agreement  between  the  part- 
ners as  to  the  settlement  of  the  firm's  business  should  be  enforced.'* 
Where  the  only  assets  of  a  partnership  are  proceeds  of  the  sale  of 
its  property,  and  there  is  nothing  to  do  but  collect  and  distribute 

'2  Rhodes  v.  Wilson,  19  St.  R.  732.  w  Watson   v.   Bcttman,  88  Fed.  R. 

ra  Wales  V.  Vcnnis,  9  Wash.  308,  37  825. 

Pac  R.  4Sa  "Philips  v.  Von  Raven,  57  N-  Y- 

''^  Fox  V,  Curtis,  176  Pa.  St  52,  34  S.  701,  26  Misc.  Rep.  552. 

Atl.  R.  952.  78  Cole  V,    Price,  22   Wash.   18.  60 

w  Webb  V.  Allen,  15  Tex.  Civ.  App.  Pac.  R.  153. 

60s,  40  S.  W.  R.  342.  TO  Meyer  v.  Reimers,  63  N.  Y.  S.68u 

30  Misc.  R.  302. 
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such  fund,  yet  a  receiver  may  be  appointed  to  close  its  affairs* 
Generally  speaking,  the  conditions  justifying  the  appointment  of  a 
receiver  for  a  partnership  are  that  the  allegations  are  reasonably 
certain  to  be  sustained,  that  it  is  necessary  to  preserve  the  property 
involved  and  to  protect  the  rights  of  all  parties.  When  a  dissolution 
has  taken  place  and  the  members  of  the  firm  cannot  agree  upon  a 
settlement  of  the  firm's  business  and  affairs,  a  situation  exists  call- 
ing for  a  receiver.®^ 

In  appointing  receivers  for  partnerships  it  is  of  importance 
to  know  whether  the  partnership  has  been  dissolved  or  not. 
If  the  partnership  is  still  in  existence  the  power  to  appoint 
a  receiver  will  not  be  exercised  except  for  special  grounds  shown, 
which  must  include  some  breach  of  duty  by  one  of  the  partners,  or 
a  violation  of  the  articles  of  copartnership,  and  it  must  appear  that  a 
judgment  for  dissolution  will  ultimately  be  given.  But  where  the 
partnership  has  already  been  dissolved  the  appointment  of  a  re- 
ceiver will  readily  be  made  to  assist  in  properly  winding  up  its 
affairs.^  If  the  appointment  of  a  receiver  would  cause  damage  to 
all  parties,  which  could  easily  be  avoided  by  the  defendant  partner 
giving  a  bond  to  comply  with  the  judgment  of  the  court,  the  ap- 
pointment should  be  refused  on  the  execution  of  such  bond.®* 

Section  459.  Receivers  in  Case  of  the  Death  of  One  or  More 
of  the  Partners —  Copartners  being  joint  owners  of  the  partner- 
ship effects,  upon  the  death  of  one  or  more  leaving  some  surviving, 
the  legal  title  will  vest  in  the  survivors,  subject  to  the  rights  of  the 
representatives  of  the  deceased  members  to  an  accounting.  The 
survivors  have,  therefore,  a  right  to  remain  in  possession  and  wind 
up  the  firm  affairs,  and  a  court  of  equity  will  not  ordinarily  interfere 
with  them.  In  order  to  justify  the  appointment  of  a  receiver  in 
such  a  case,  there  must  be  proof  of  mismanagement  and  improper 
conduct,  or  of  danger  to  the  partnership  effects.**  And  where  the 
survivor,  for  an  unreasonable  time,  refuses  to  settle  the  partnership 
affairs,  but  continues  to  manage  it  in  his  own  name  and  for  his  own 
benefit,  the  representatives  of  the  deceased  member  are  entitled  to 
a  receiver.*^    And  where  the  survivors  insist  that  the  representatives 

**  Taylor  v.   Wells,   113   Iowa,  326,  ®*Cary  Bros.  v.   Dalhoff  Constnic- 

85  N.  W.  R.  30.  tion  Co.  126  Fed.  R.  548. 

•1  Fleming  v.  Carson,  37  Oreg.  252,  **  Conner  v.  Allen,  Harring.  (Mich.) 

62  Pac.  R.  374.  371;  Walker  v.  House,  4  Md.  Ch.  39; 

^Bennett   v.    Smith,    108   Ga.   466,  Jacquin  v.  Buisson,  11  How.  Pr.  394. 

34  S.  £.  R.  156.  ^  Holden's  Admr.  v.  McMakin,  Pars. 

Eq.  Cas.  270. 
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of  the  deceased  member  shall  continue  the  business  with  the  funds 
of  the  estate,  they  will  be  allowed  a  receiver.^  But  if  the  survivor 
is  a  responsible  person  and  acts  in  good  faith,  the  fact  that  he  resides 
abroad  and  manages  the  affairs  of  the  firm  through  a  competent 
agent,  does  not  present  a  case  for  a  receiver.®^  And  where  a  dispute 
arises  as  to  whether  the  representative  is  entitled  to  share  in  certain 
effects,  such  as  a  renewed  lease,  and  he  shows  a  prima  facie  title,  a 
receiver  may  be  appointed  until  the  rights  of  the  parties  are  deter- 
mined.®* 

The  subject  of  this  section  is  generally  covered  by  statute  m  the 
several  states. 

Section  460.  Of  Exclusion  as  a  Ground  for  the  Appointment. — 

As  each  member  of  a  partnership  has  the  right  to  share  in  the  man- 
agement of  the  firm  affairs  and  to  participate  in  the  profits,  if  any 
there  be,  any  material  violation  of  this  right  is  a  suflicient  breach 
of  the  contract  to  warrant  a  decree  dissolving  the  firm  and  the 
appointment  of  a  receiver,  and  it  makes  no  difference  whether  the 
exclusion  takes  place  while  the  business  is  in  full  operation  or  in 
the  course  of  dissolution.®^  The  most  prominent  point  on  which 
the  court  acts,  in  appoirting  a  receiver  of  a  partnership  concern,  is 
the  circumstance  of  one  partner  having  taken  upon  himself  the 
power  to  exclude  another  partner  from  as  full  a  share  in  the  man- 
agement of  the  partnership  as  he,  who  assumes  that  power,  him- 
self enjoys.^  Where  the  bill  and  answer  set  up  such  a  state  of 
facts  as  to  warrant  a  decree  for  a  dissolution,  and  it  is  admitted 
that  the  complainant  is  excluded  from  the  premises,  a  receiver 
may  be  allowed  f^  but  where  it  does  not  clearly  and  satisfactorily 
appear  that,  pending  a  dissolution,  there  is  a  conflict  of  interests  and 
an  exclusion  of  the  complainant,  a  receiver  will  be  refused  in  the 
absence  of  proof  of  mismanagement  and  improper  conduct.**  But 
partners  may,  by  contract,  provide  for  an  exclusion  in  certain  cases." 


8®  Madgwick  v.  Wimple,  6  Beav.  495. 
In  this  case  the  articles  contained  a 
provision  allowing  the  representatives 
to  come  into  the  firm  if  they  so 
elected. 

^  Evans  v.  Evans,  9  Paige,  178. 

®®Clcgg  V.  Fishwick,  i  Mac.  &  G. 
294,  19  L,  J.  (N.  S.)  Ch.  49,  I  Hall  & 

T.  390,  13  Jur.  993. 

*  Wilson  V.  Greenwood,  i  Swanst. 
481;  Williamson  v.  Wilson,  i  Bland's 
Ch.  418;  Const  V.  Harris,  i  Turn.  & 


Russ.  496;  Gowan  v.  Jeffries,  2  Ashm. 
296;  Katsch  V.  Schenck,  18  L.  J.  (N. 
S.)  Ch.  386,  where  there  was  an  ex- 
clusion from  profits;  Kirby  v.  Inger- 
soil,  I  Doug.  477,  an  assignment  case. 

^Lord  Eldon  in  Const  v.  Harris, 
supra. 

wWolbcrt  V.  Harris,  7  N.  J.  Eq. 
605. 

M  Terrell  v.  Goddard,  18  Ga.  664. 

MBlakeney  v.  Dufaur,  15  Beav.  40L 
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Section  461.  Of  Receivers  as  Against  Non-Resident  Partners. — 
In  an  English  case  it  appeared  that  a  number  of  persons  subscribed 
for  shares  in  an  association,  the  property  of  which  consisted  of 
mines,  plantations  and  slaves  in  Brazil.  Meetings  were  held  oc- 
casionally, at  one  of  which  the  defendant  and  another  were  ap- 
pointed sole  trustees  and  directors.  Disputes  having  arisen  the 
plaintiff,  the  owner  of  a  certificate,  filed  a  bill  against  the  defend- 
ant, his  co-trustee  having  died,  for  an  accounting  and  for  a  division 
of  profits,  praying  for  a  receiver  and  an  injunction,  but  not  for  a 
dissolution.  Pending  the  motion,  the  defendant  having  clandes- 
tinely left  the  country  and  threatening  to  sell  the  property,  a  re- 
ceiver was  allowed.** 

But  in  Massachusetts  the  court  refused  a  receiver  as  against  a 
non-resident  purchaser  of  an  interest  in  a  firm,  although  a  case  was 
presented  on  which  it  would  have  allowed  one  as  against  a  resident.®* 
And,  in  New  York,  a  representative  of  a  deceased  partner  was 
refused  a  receiver  as  against  a  surviving  partner,  who  resided 
abroad  and  was  winding  up  the  partnership  affairs  through  a  com- 
petent agent,  he  being  responsible  and  acting  in  good  faith.®* 

Section  462.  Of  Receivers  of  Special  or  Limited  Partnerships 

A  special  or  limited  partnership  is  wholly  a  creature  of  statute, 
governed  entirely  by  the  enactment  by  which  it  is  created.  In 
New  York,  from  the  peculiar  phraseology  of  the  statute,  the  courts 
have  deduced  the  rule  that  the  property  of  such  a  concern  is  a 
special  fund  for  the  benefit  of  all  the  creditors,  and  that  in  case 
of  insolvency,  it  is  to  be  distributed  among  the  creditors  ratably, 
in  proportion  to  the  amount  of  their  respective  debts  ;®^  and  that 
it  then  becomes  the  duty  of  the  general  partners  to  place  the 
assets  in  the  hands  of  a  competent  trustee  for  distribution  equally 
among  the  creditors.®^  No  creditor,  after  the  firm  becomes  insol- 
vent, can  gain  a  preference  by  reason  of  the  neglect  of  this  duty.®* 
Any  creditor  may  file  a  bill  in  equity,  on  behalf  of  himself  and 
the  other  creditors  of  the  firm,  against  the  copartners  to  restrain 
them  from  making  an  inequitable  disposition  of  the  assets,  and 
may  have  a  receiver  appointed  to  protect  the  trust  fund  and  to 
distribute  it  among  the  several  creditors  who  may  come  in  and 


J.  491. 


•*Shcppard  v.  Oxenford,  i  Kay  &  *  Jackson  v.    Sheldon,  9  Abb.   Pr. 

491.  127.     Cf.  Lottimer  v.  Lord,  4  £.  D. 

*  Harvey  v.  Varney,  104  Mass.  436.  Smith,  183. 

••Evans  v.  Evans,  9  Paige,  178.  ••Jackson  v.  Sheldon,  supra, 
•^Innes  v.  Lansing,  7  Paige,  583. 
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prove  their  debts  under  the  decree,*  The  filing  of  a  bill  by  one 
creditor  and  the  appointment  of  a  receiver  thereunder,  does  not 
stay  another  creditor  from  filing-  a  bill,^  and  it  seems  that  a  receiver 
may,  in  such  a  case,  be  appointed  after  the  commencement  of  the 
suit  and  before  answer.®  But  an  assignment  for  the  benefit  of  the 
firm's  creditors,  made  by  some  of  the  general  partners  with  the  con- 
sent of  the  special  partner,  may  be  set  aside  upon  the  motion  of 
another  general  partner,  who  may  be  allowed  a  receiver  thereupon.* 
And  a  receiver  may  be  allowed  on  an  accounting  between  the  gen- 
eral and  special  partners  after  dissolution.'^ 

Section  463.  Of  the  Effect  of  the  Appointment  Upon  the  Rights 
of  Creditors. —  It  seems  that  the  appointment  of  a  receiver  will  not 
work  the  abatement  of  a  pending  suit  against  the  company,  but, 
otherwise,  if  the  receiver  is  appointed  before  the  suit  is  commenced.* 
It  has  been  held,  that  the  appointment  of  a  receiver  will  not  affect 
claims  of  creditors  which  have  previously  become  liens,  and  that 
if  the  firm's  property  has  been  levied  on  under  execution  before 
such  an  appointment,  that  the  levy  will  hold.''  But  a  levy  subse- 
quent to  the  appointment  will  not  prevail  against  the  receiver's 
title,*  and  a  partner  cannot,  after  the  appointment  of  a  receiver^ 
give  any  preference  to  a  creditor  by  confessing  judgment.*  A 
somewhat  contrary  doctrine  prevails  in  California,  where  it  is  held 
that  a  creditor  may  obtain  a  preference  at  any  time  before  a  decree 
dissolving  the  partnership,  although  a  receiver  has  been  appointed 
in  a  suit  for  a  dissolution,  on  the  ground  that  until  such  decree  is 
made  it  is  not  certain  that  sufficient  reasons  exist  to  permit  the 
court  to  administer  the  firm's  assets.^®  A  purchaser  of  the  interest 
of  a  partner  subsequent  to  the  appointment  of  a  receiver,  is  not 
allowed  to  interfere  with  the  receiver  in  the  performance  of  his 
duties,  or  with  property  in  his  possession.** 

Pending  a  proceeding  for  dissolution  of  partnership,  till  dissolu- 
tion is  finally  declared  and  a  receiver  appointed  to  make  a  distribu- 


1  Innes  v.  Lansing,  7  Paige,  583 ; 
Whiteright  v.  Stimpson,  2  Barb.  379; 
Mills  V.  Argall,  6  Paige,  577. 

2  Innes  v.  Lansing,  7  Paige,  583. 

5  Bloodgood  V.  Clark,  4  Paige,  574. 

*  Hayes  v.  Heyer,  3  Sandf.  Super. 
Ct.  284,  293. 

« Hogg  V.  Ellis,  8  How.  Pr.  473. 

•Wilson  V.  Wilson,  i  Barb.  Ch.  592. 

^Text  approved  in  Hoffman  v. 
Schoyer,  143  111.  598,  28  N.  E.  R.  823; 


Van  Alstyne  v.  Cook,  25  N.  Y.  489; 
Davenport  v.  Kelly,  42  N.  Y.  194. 
And  see  also  the  chapter  on  Title  and 
Possession. 

®Knode  v.  Baldridge,  73  Ind.  54. 

•Waring  v.   Robinson,   Hoffm.   CH. 

524. 

10  Adams  v.  Woods,  8  CaL  152.  9 
Cal.  24;  Naglee  v.  Mintuiti,  8  Cal. 
540;  Adams  v.  Haskell,  7  Cal.  187. 

*»  Noonan  v.  McNab.  30  Wis.  277. 
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tion  among  creditors,  the  latter  are  not  prevented  from  resorting 
to  adverse  proceedings.  When  a  creditor  does  so,  he  may  gain 
preference  over  other  creditors.**  The  appointment  of  a  receiver  of 
a  partnership  for  the  convenience  of  the  members,  ostensibly  to 
enable  them  to  settle  their  affairs  between  themselves  at  their  leisure, 
is  in  fraud  of  creditors,  and  will  not  prevent  a  judgment  creditor 
pursuing  his  remedy.**  A  judgment  rendered  against  a  partnership 
in  a  suit  to  which  the  receiver  is  not  a  party  has  no  force  against 
him.  The  assets  in  his  hands  can  be  reached  only  with  the  permis- 
sion of  the  court.** 

Section  464.  Where  a  Receiver  Will  be  Appointed  in  the  Interest 
of  a  Creditor. —  A  receiver  is  often  allowed  to  a  creditor  of  a  part- 
nership when  it  appears  that  the  business  is  so  managed  as  to 
threaten  loss.  Thus,  where  the  creditors  of  a  partnership  filed  a 
bill  attacking  a  voluntary  assignment  by  the  firm,  and  denying  the 
right  of  certain  preferred  creditors,  on  the  ground  that  their  claims 
were  not  real  and  bona  fide,  and  that  the  goods  had  been  purchased 
under  fraudulent  representations  as  to  the  solvency  of  the  firm,  that 
the  principal  preferred  creditor  was  a  near  relative  of  the  partners, 
and  that  certain  mortgages,  executed  to  the  preferred  creditors, 
were  made  on  the  eve  of  the  assignment  with  a  view  to  give  color 
to  the  preferences,  the  court  considered  it  a  proper  case  to  grant  an 
injunction  and  to  appoint  a  receiver  until  the  truth  of  the  allega- 
tions could  be  fully  investigated.**^  So,  also,  where,  one  of  the 
partners  having  died,  certain  creditors  filed  bills  against  the  sur- 
vivors for  a  settlement  of  their  claims,  none  of  the  material  allega- 
tions being  controverted.**  A  creditor,  having  a  lien  on  partnership 
property,  is  entitled  to  an  injunction  restraining  the  disposition  of 
the  property  and  to  a  receiver.*^ 

Section  465.  Where  a  Receiver  Will  be  Appointed  in  Case  of  a 
Sale. —  A  sale  or  assignment  of  his  interest  in  a  partnership  by  one 
of  the  partners,  operates  as  a  dissolution  of  the  firm,  and  thereupon 
the  remaining  members  have  a  right  to  settle  up  the  business  and 
distribute  the  assets.  The  courts  will  not,  as  a  rule,  interfere  with 
them  in  so  doing,  and  the  purchaser  as  such  is  not  entitled  to  a  re- 
ceiver. But  if  such  remaining  partners  act  fraudulently  or  dis- 
honestly, a  receiver  may  be  allowed ;  but  even  then  the  relief  may 

^  Naglee  v.  Mintum,  8  Cal,  540.  **  Oliver  v.  Victor,  74  Ga.  543. 

^*  Myers  v.  Myers,  44  N.  Y.  S.  513,  *•  Dick  v.  Laird,  4  Cranch  C.  C.  667. 

IS  App.  Div.  448.  1'^  Greenwood  v.  Brodhead,  8  Barb. 

i*Lawson  v.  Dunn,  49  Atl.  R.  1087.  593. 
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be  refused  if  they  are  able  to  respond  in  damages.^®  And  if  the 
remaining  partner  excludes  the  purchaser  and  denies  both  his  rights 
and  those  of  his  vendor,  and  sets  up  an  adverse  title,  a  receiver  will 
be  granted.*® 

Where,  by  the  terms  of  a  partnership  agreement,  the  partners 
were  to  contribute  equally  to  the  capital  and  to  share  the  profits 
and  losses  equally,  and  one  contributed  only  a  small  proportion  of 
his  share  and  refused  to  pay  the  remainder,  but  sold  his  interest  in 
the  firm  and  its  property,  without  the  knowledge  or  consent  of  his 
copartner,  and  the  transferee  claimed  to  hold  his  proportionate  part 
free  and  discharged  of  all  firm  debts  and  liabilities,  and  threatened 
to  exclude  the  continuing  partner  from  the  firm  property  and  to  use 
it  for  his  own  benefit,  all  this,  coupled  with  the  insolvency  of  his 
transferer  and  his  own  irresponsibility,  makes  out  a  sufficient  case 
for  a  receiver.^  Ajid  where  all  the  members  composing  a  partner- 
ship sold  their  interests  to  various  purchasers,  some  of  whom  ob- 
tained possession  and  refused  to  allow  the  others  to  share  therein 
and  were  insolvent,  a  receiver  was  allowed  to  the  excluded  pur- 
chasers.^* 

« 

Where,  pending  proceedings  to  secure  the  appointment  of  a  re- 
ceiver of  partnership  assets,  one  of  the  partners  made  an  assignment 
of  his  individual  property,  the  court,  upon  the  petition  of  a  receiver 
subsequently  appointed,  required  such  partner  and  his  assignee  to 
convey  the  realty  and  to  transfer  the  personalty  so  assigned,  to  the 
receiver.^  But  where  funds  in  the  hands  of  a  receiver  of  partner- 
ship property  are  conceded  to  be  the  individual  assets  of  one  part- 
ner, such  partner  may  make  a  separate  assignment  thereof.** 

Section  466.  When  a  Receiver  Will  be  Appointed  in  the  Interest 
of  a  Retiring  Partner —  Where  articles  of  dissolution  are  drl3i\%Ti 
up  between  the  persons  composing  a  partnership,  whereby  certain 
partners  to  whom  the  entire  partnership  property  is  transferred,  are 
authorized  and  directed  to  collect  the  debts  due  to  the  firm  and  to 
assume  the  debts  due  by  the  firm,  and  to  allow  the  retiring  partner 
free  access  to  the  accounts,  such  partner  has  an  equity  to  enforce 
those  covenants  and  to  compel  the  remaining  partners  to  pay  the 
firm's  liabilities  out  of  the  firm  property.  Under  these  circum- 
stances no  very  strong  case  of  breach  of  contract  or  other  miscon- 

*®  Renton  v.  Chaplain*  9  N.  J.  Eq.  **  Arnold  v.  Providence  Lumber  Co. 

62.  I   New  Eng.  R.  44   (Sup.  Ct.  R.  L 

i^Seibcrt  v.  Scibcrt,  i  Brcwst  531.  1886).    This  was  under  a  statute. 

«>Hcathcot  V.  Ravenscroft,  6  N.  J.  »  Weinrich  v.  Koclling  (Mo.).  3W. 

Eq.  113.  R.  439. 

*^  Maynard  v.  Railey,  2  Nev.  313. 
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duct  will  be  necessary  to  move  the  court  to  interfere  in  behalf  of  a 
partner.  But  the  courts,  upon  the  general  principles  of  equity  juris- 
prudence, will  hold  those  having  the  legal  title  and  exclusive  custody 
of  the  partnership  effects  to  a  strict  accountability  and  to  an  honest 
performance  of  their  duty. 

In  such  a  case,  where  the  remaining  partners  extended  the  time 
for  the  payment  of  the  firm  debts  beyond  the  time  of  the  dissolu- 
tion and  refused  the  retiring  member  access  to  the  books  of  account, 
and  feelings  of  bitter  enmity  had  taken  the  place  of  those  of  friend- 
liness, it  was  said  a  court  would  appoint  a  receiver,  or  would  con- 
tinue one  already  appointed  where  the  original  causes  had  been 
removed,  and  would  not  leave  the  retiring  member  to  a  new  appli- 
cation.^    But  where  the  liquidation  of  a  firm  was  placed  in  the 
hands  of  one  of  the  members  with  the  understanding  that  he  was 
not  to  be  disturbed  for  a  certain  unexpired  period,  and  he  had  per- 
formed all  his  duties  faithfully,  a  receiver  was  refused,^  and  where 
two  of  the  partners  are  appointed  joint  receivers  by  stipulation,  dis- 
agreements arising  from  incompatibility  of  temper  and  conflicting 
interests  are  not  sufficient  to  relieve  one  of  them  from  the  obliga- 
tion of  the  agreement.^    Where  they  act  in  violation  of  the  terms 
of  the  agreement,  as,  by  sending  the  firm's  money  beyond  the  state, 
or  are  otherwise  wasting  and  misapplying  the  funds,  or  where  the 
retiring  partner  is  sued  for  the  firm's  debts,  or  there  is  danger  of 
such  suits  by  reason  of  the  insolvency  of  the  remaining  partners,  the 
court  may  appoint  a  receiver  of  the  firm's  assets  upon  the  applica- 
tion of  the  retiring  partners.^    If  the  remaining  partners  are  able 
to  respond  in  damages  and  no  danger  is  shown,  the  relief  will  be 
denied;^  but  a  receiver  will  be  appointed  where  the  business  is 
continued  by  the  remaining  partners,  if  they  make  use  of  the  assets 
of  the  old  firm.^    And  where,  under  articles  of  dissolution,  the  re- 
maining partners  form  a  new  firm  for  the  continuance  of  the  busi- 
ness, and  the  retiring  partner  *is  held  liable  on  some  of  the  firm's 
debts,  he  has  the  same  remedy  against  a  subsequently  appointed 
receiver  of  the  assets  of  the  new  firm  as  he  would  have  had  against 
the  individual  members  themselves.^    The  fact  that  a  continuing 
partner  makes  a  general  assigpiment,  without  preference,  for  the 


24  White  V.  Colfax,  33  N.  Y.  Super.       Drury  v.  Roberts,  2  Md.  Ch.  157.    Cf, 
Ct.    (i  J.  &  S.)  297.  Butchart  v.  Dresser,  4  DeG.  M.  &  G. 


Weston  V.  Watts,  i  N.  Y.  St.  R.      543- 
763    (1886).  28  Simon  v.  Schloss,  48  Mich.  233. 

Conner  v.  Belden,  8  Daly,  257.  29  Harding  v.  Glover,  18  Ves.  281 ; 


2TWest    V.    Chasten,    12    Fla.    315;       Wilson  v.  Greenwood,  i  Swanst.  483. 

80Allyn  V.  Boorman,  30  Wis.  684. 
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benefit  of  the  firm's  creditors,  is  not  a  ground,  irrespective  of  the 
question  of  the  validity  of  the  assignment,  for  the  appointment  of  a 
receiver  upon  the  retiring  partner's  application,  where  there  is  no 
charge  that  the  assignee  is  not  fully  responsible,  and  where  there 
is  no  reason  to  believe  that  the  funds  in  his  hands  are  insecure.** 

Where  a  partner  has  exercised  his  right  to  dissolve  a  firm,  a  re- 
ceiver will  be  appointed,  as  of  course,  where  the  partners  cannot 
arrange  the  settlement  among  then^elves,  notwithstanding  the 
general  rule,  that  each  partner  has  an  equal  right  to  the  possession 
of  the  partnership  effects,  and  to  collect  and  apply  them  in  satis- 
faction of  the  firm's  debts.  Such  a  receiver  should  pay  the  lia- 
bilities ratably  without  preferences.^ 

Section  467.  When  a  Receiver  Will  be  Appointed  in  the  Interest 
of  the  Representatives  of  a  Deceased  Partner. — It  is  settled  law 
that,  as  a  general  rule,  the  surviving  partner  has  a* right  to  settle 
the  affairs  of  a  firm  dissolved  bv  the  death  of  one  of  the  members, 
and  that  the  executor  or  administrator  of  a  deceased  member  has 
no  other  right  in  the  premises  than  that  of  calling  the  survivor  to 
an  account.  But,  nevertheless,  the  personal  representative  has,  in 
general,  the  same  right  to  a  receiver  that  one  of  the  partners  has  or 
would  have  had.^  Accordingly,  where  there  is  unreasonable  delay 
in  closing  xip  the  affairs  of  the  partnership,  or  the  sur\'ivors  are 
wasting  its  effects,^*  or  confidence  has  been  destroyed  by  misman- 
agement, or  improper  conduct,^  or  the  survivors  insist  on  continu- 
ing the  business  with  the  assets  of  the  deceased  partner,**  the  per- 
sonal representatives  not  only  have  a  right  to  interfere  by  applying 
for  a  receiver,  but  it  may  even  become  their  duty  to  do  so." 

A  court  will  appoint  a  receiver,  as  of  course,  where  all  the  part- 
ners are  dead  and  a  suit  is  pending  between  their  respective  repre- 
sentatives for  an  accounting,  upon  the  ground  that  the  confidence 
which  subsists  between  partners,  or  between  the  survivor  and  the 
representatives  of  a  deceased  partner,  does  not  necessarily  subsist 
between  their  representatives.** 

*i  Hayes  v.  Heyer,  4  Sandf.  Ch.  485,  ••  Madgwick  v.  Wimble,  6  Beav.  495. 

3  Sandf.  Super.  Ct.  284.  •^Qegg  v.  Fishwick,   i  Mac  ft  G. 

•2  Law  V.  Ford,  2  Paige,  310;  Mar-  294;  Miller  v.  Jones,  supra,  where  it  is 

ten    V.    Van    Schaick,   4    Paige,   479;  held  that  the  personal  representative, 

Dunn  V.  McNaught,  38  Ga.  179.  if  not  otherwise  disqualified,  may  be 

■^Collyer  on  Partnership,  197.  appointed  receiver. 

«  Miller  v.  Jones,  39  I".  54-  "  Phillips  v.  Atkinson,  2  Bro.  C  C 

»  Walker  v.  House,  4  Md.  Ch.  Dec  272. 
39;  Jacquin  v.  Buisson,  11  How.  Pr. 

394- 
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Section  468.  When  a  Receiver  Will  be  Appointed  in  the  Interest 
of  a  Legatee. —  In  an  English  case,  a  receiver  was  allowed  to  the 
legatee  of  a  deceased  partner,  upon  a  bill  for  a  dissolution,  where 
the  business  had  been  continued  for  several  years  by  such  legatee 
and  the  survivor,  and  he  had  received  a  share  in  the  profits,  and 
where  his  right  was  denied  by  the  other  partner,  who  claimed  all 
the  partnership  assets  upon  the  ground  that  the  legatee,  being  a 
clergyman,  was  prohibited,  by  act  of  parliament,  from  engaging  in 
such  secular  business  or  avocation."^ 

Section  469.  A  Partner  May  be  Appointed  Receiver. — According 
to  the  practice  in  England  each  partner  has  the  privilege  of  pro- 
posing himself  as  receiver  of  the  partnership  effects,*^  and  this 
practice  has  been  followed  to  a  greater  or  less  extent  in  this  coun- 
try." But,  as  a  general  rule,  when  a  partner  is  appointed,  it  is 
by  stipulation,  or  agreement  among  the  partners  themselves  or  in 
connection  with  the  creditors.^  While  a  partner  has  no  legal  claim 
to  be  appointed,  he  is  to  be  preferred  if  his  capacity  and  integrity 
are  unquestioned  and  he  can  give  the  necessary  security.^^  Thus, 
if  a  firm  is  dissolved  through  the  insolvency  of  some  of  its  members, 
the  solvent  member  cannot  insist  that  his  legal  rights  are  the  same 
as  those  of  a  surviving  partner  and  so  claim  the  sole  administration 
of  the  assets.** 

When  a  partner  acts  as  a  receiver  he  is  not  entitled  to  any  com- 
pensation, and  must  give  the  same  security  that  would  be  required 
of  any  other  person  ;**  and  where  a  partner  is  appointed  receiver  he 
ceases  to  occupy  the  position  or  relation  of  a  partner,  but  becomes 
an  officer  of  the  court  appointing  him,  and  he  is  responsible  as 
such.**  If  he  use  the  partnership  funds  for  his  personal  profit,  he 
is  not  liable  to  his  copartners  as  a  partner,  but  is  accountable  pri- 
marily to  the  court.*^ 


■^Hale  V.  Hale,  4  Beav.  369. 

^Sargent  v.  Read,  i  Ch.  D.  600; 
Blakeney  v.  Dufaur,  15  Beav.  40 ;  Jeff- 
reys V.  Smith,  I  Jac.  &  Walk.  302. 

*i  Bricn  v.  Harriman,  i  Tcnn.  Ch. 
467;  Kirkpatrick  v.  Coming,  38  N.  J. 
Eq.  234 ;  Gridlcy  v.  Conner,  2  La.  Ann. 
S7;  McMahon  v.  McClcrnan,  10  W. 
Va.  419. 

*•«  Conner  v.  Belden,  8  Daly,  257; 
Todd  V.  Rich,  2  Tcnn.  Ch.  107. 

« Hubbard   v.   Guild.   2  Duer,   685. 

42 


Cf.,  however,  Ogden  v.  Amot,  29  Hun, 
146. 

**  Hubbard  v.  Guild,  2  Duer,  685. 

« Sargent  v.  Read,  L.  R.  i  Ch.  D. 
600;  Blakeney  v.  Dufaur,  15  Beav.  40; 
Brien  v.  Harriman,  i  Tenn.  Ch.  467; 
Todd  V.  Rich,  2  Tenn.  Ch.  107;  Hub- 
bard V.  Guild,  2  Duer,  685. 

^Blakeney  v.  Dufaur,  15  Beav.  40; 
Gridlev  v.  Conner,  2  La.  Ann.  87. 

^''Whiteside  v.  Lafferty,  3  Humph. 
ISO. 
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Section  470.  Of  the  Title  of  a  Receiver  of  Partnership  Property. 

—  Upon  the  appointment  of  a  receiver,  the  entire  legal  and  equitable 
title  to  the  tangible  property  of  the  firm,  as  well  as  to  its  rights 
and  remedies,  vest  in  him.^  And  real  property  held  by  the  mem- 
bers of  a  firm  as  tenants  in  common,  but  oised  for  partnership  pur- 
poses and  built  on  with  partnership  funds,  will  be  treated  as  part- 
nership property,  and  will  pass  to  the  receiver.*®  But  where  the 
order  directed  the  partners  to  convey  the  prc^rty  to  a  receiver, 
no  title  will  vest  in  him  until  the  OMiveyance  is  executed.*^  And 
where  a  firm  is  dissolved  by  the  insolvency  of  one  member,  and 
the  solvent  member,  in  closing  up  the  business,  executes  a  chattel 
mortgage  to  a  creditor  to  secure  a  debt,  a  temporary  receiver  ap- 
pointed has  not  such  a  title  as  will  authorize  him  to  bring  an  action 
against  such  creditor  to  recover  goods  taken  under  the  mortgage." 
Where  a  partner  was  appointed  receiver,  and  subsequently  a  suit 
was  commenced  to  foreclose  a  mortgage  given  by  the  firm,  to  which 
such  partner  was  made  a  party  as  partner  but  not  as  receiver,  it  was 
held  that  a  receiver,  appointed  to  succeed  him,  could  not  redeem 
from  the  sale  upon  that  ground,  no  objection  having  been  made  at 
the  time.*^  It  is  no  defense  to  a  suit  by  a  receiver  to  foreclose  a 
vendor's  lien  on  real  property  sold  by  him,  that  one  partner  had  not 
been  made  a  party  to  the  proceeding  in  which  he  was  appK>inted,  it 
not  being  shown  that  such  copartner  was  alive  at  the  time,  or  was 
within  the  jurisdiction  of  the  court,  or  had  a  substantial  interest  in 
the  business."  A  receiver  of  the  individual  effects  of  a  partner  has 
no  right  to  interfere  with  or  to  dispose  of  his  interest  in  the  firm 
property,  and  if  he  does  he  may  be  required  to  make  restitution,  in- 
asmuch as  his  appointment  does  not  affect  the  copartner's  title  to 
the  firm  property.*^  A  receiver  appointed  over  the  partnership  prop- 
erty under  an  agreement  between  the  partners  and  while  the  partner- 
ship was  solvent,  was  declared  to  be  the  agent  of  the  partnership, 
and  that  the  title  to  the  property  did  not  vest  in  him."  The  receiver 
takes  only  such  title  as  the  partnership  had,  subject  to  all  valid  and 
existing  liens  thereon." 

^Tillinghast  v.   Champhn,  4  R.  I.  '»*Hatnil  v.  Hamil,  27  Md.  670.    In 

173 ;  Wallace  v.  Yeager,  4  Phila.  251 ;  this  case  the  receiver  was  appointed 

Pearce  v.  Gamble,  72  Ala.  341.  upon  the  application  of  a  wife  in  a 

*•  Smith  V.  Danvers,  5  Sandf.  Super.  suit  for  a  divorce,  the  husband  havinff 

Ct.  669.  absconded. 

BO  Fincke  v.  Funke,  25  Hun,  616.  »  Schloss  v.   Schloss,  43  N.  Y.  S. 

W  Ofi^den  v.  Amot,  2Q  Hun,  146.  788.  li  App.  Div.  333. 

MKirkpatrick  v.  Corning,  38  N.  J.  "Gillan  v.  Nausbaum,  95  III  App. 

Ea.  2r4.  277. 

M  Ste'-"''-  ^\  La  Rose,  79  Ind.  435. 
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Section  471.  Of  the  Duties  and  Powers  of  Receivers  Herein 

The  first  and  principal  duty  of  a  receiver  in  these  cases  is,  as  in 
general  in  other  cases,  to  collect  and  reduce  to  available  funds  the 
debts  and  effects  of  the  partnership,*^^  and  the  partners  may  be 
compelled,  upon  his  motion,  to  pay  over  collections  made  by  them 
prior  to  his  appointment.**  The  receiver  may  be  required  to  pay 
over  to  the  partner,  upon  whose  ai>plication  he  was  appointed,  the 
proportion  of  the  collections  to  which  he  is  entitled.*^  A  receiver  of 
a  partnership  dissolved  by  the  death  of  one  of  the  members,  ap- 
pointed at  the  instance  of  the  representative  of  the  deceased  member, 
is  clothed  with  all  the  rights  and  equities  of  such  partner  and  stands 
in  the  place  both  of  him  and  of  his  representative  as  far  as  the  wind- 
ing* up  of  the  business  is  concerned.®^  And,  it  has  been  held,  that 
the  appointment  of  a  receiver  by  a  court  having  jurisdiction  of  a 
suit  instituted  to  settle  the  partnership  affairs,  is  sufficient  authority 
to  the  receiver  to  sue  for  debts  due  to  the  firm,  although  in  the  mean- 
while one  of  the  partners  dies  and  letters  are  issued  upon  his  estate.^^ 
Such  a  receiver  supersedes  the  surviving  partner  in  the  possession 
and  control  of  the  partnership  effects,  and  in  the  authority  to  settle 
the  partnership  affairs.  He  is,  therefore,  a  necessary  party  to  all 
suits  to  collect  the  firm  debts,  and  a  judgment  recovered  against 
the  survivor  after  the  appointment  is  a  nullity.® 

Funds  in  the  hands  of  a  receiver  are  not  liable  to  attachment  or 
garnishment,  because,  being  under  the  control  of  the  court,  they  can 
be  disposed  of  only  by  order  of  court.^  A  power  not  possessed  by  a 
partner  cannot  be  conferred  by  the  court  on  the  receiver.®* 

A  receiver  of  a  partnership  appointed  on -the  application  of  one 
of  the  partners  in  a  proceeding  to  dissolve  the  firm  does  not,  like 
a  receiver  in  insolvency,  represent  creditors  so  as  to  entitle  him  to 
avoid  a  mortgage  executed  by  the  firm,  which  was  not  filed  for 
record.***    The  primary  purpose  of  a  receiver  in  a  proceeding  for 


*^  Jackson  v.  DeForcst,  14  How.  Pr. 
81. 

w  Murphy  v.  DuBcrg,  1 1  Abb.  N.  C. 
112.  In  this  case  the  receiver  was  ap- 
pointed upon  the  application  of  one  of 
the  partners,  who  was  then  required 
to  pay  to  the  receiver  collections  made 
by  him  just  prior  to  his  appointment 

*»  Maher  v.  Bull,  44  111.  97. 

*>  Tillinghast  v.  Champlin,  4  R.   I. 

•*  Hclme  V.  Littlejohn,  12  La.  Ann. 


298.  Cf.  Martin  v.  Smith,  53  N.  Y. 
Super.  Ct.  277. 

®Kirkpatrick  v.  McElroy,  41  N.  J. 
Eq.  539,  7  Atl.  R.  647,  5  Cent  R.  67 
(1886). 

•8  Receiver  of  Adams  &  Co.  v.  Ro- 
man (unreported),  cited  by  Terry,  J., 
in  Adams  v.  Hackett,  7  Cal.  187. 

^  Niemann  v.  Niemann,  43  Ch.  D. 
198. 

*  Berlin  Machine  Works  v.  Secu- 
rity Trust  Co.  60  Minn.  i6t,  61  N.  W. 
R.  1 131. 
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an  accounting  between  partners  is  the  preservation  of  the  firm  prop- 
erty, and  the  receiver  has  power  to  require  the  payment  to  him  of 
any  money  belonging  to  the  firm  in  the  possession  of  erne  of  the 
partners.  This  function  does  not  extend  so  far  as  to  authorize  him 
to  compel  one  of  the  partners  to  regain  and  turn  over  to  him  prop- 
erty which  has  passed  out  of  the  hands  of  that  partner  into  the 
possession  of  a  third  party.  Where  a  partner  had  collected  money 
due  the  firm  six  months  prior  to  the  appointment  of  the  receiver 
and  the  fund  had  passed  from  the  possession  of  the  partner,  it  was 
held  that  the  receiver  could  not  require  the  partner  to  pay  the 
amount  to  him.^  The  receiver  of  an  insolvent  partnership  has  no 
right  to  maintain  a  bill  in  respect  of  property  belonging  to  a  mem- 
ber of  the  firm,  which  has  been  assigned  by  him  to  defraud  the  firm's 
creditors.  The  duties  of  the  receiver  pertain  to  the  assets  of  the 
firm  only.  The  individual  property  of  the  partners  is  not  within  the 
administration  of  the  receivership.^  A  receiver  appointed  on  the 
application  of  a  partner  in  a  proceeding  for  an  accounting  and  set- 
tlement of  the  firm's  affairs  has  only  those  rights  against  the  cred- 
itors of  the  firm  which  it  had.^  A  receiver  has  power  to  appoint  a 
competent  person  to  take  charge  of  the  business,  but  he  cannot,  ex- 
cept by  special  order  of  the  court,  appoint  a  deputy  receiver.*  He 
has  power  to  collect  the  debts,  pay  taxes  and  other  charges,  and 
may,  when  so  ordered  by  the  court,  sue  in  the  name  of  the  partner- 
ship.''® He  may  be  required  to  produce  books  of  account  of  the 
firm's  business  kept  by  him.''^ 

Section  472.  Of  Sales  by  the  Receiver —  Where  the  court  has 
taken  possession  of  property  in  litigation  and  has  continued  its  use 
for  a  considerable  period,  it  may,  at  any  time,  refuse  to  go  on  with 
the  business,  on  account  of  the  inconvenience  and  unfitness  of  such 
a  proceeding,  and  direct  a  sale.^  If  the  court  has  jurisdiction  of 
the  members  of  the  partnership,  it  is  sometimes  held  the  receiver 


••Ferguson  v.  Brookman,  48  N.  Y. 
S.  887,  23  App.  Div.  182. 

«Hilcs  V.  Dunn,  48  Atl.  R.  315. 

•8  Security  Title  &  Trust  Co.  v. 
Schlender,  190  111.  609,  60  N.  W.  R. 

854. 
•  Corey  v.  Long,  12  Abb.  Pr.  427. 

^•Skip   V.    Harwood,    Dick.    114,   3 
Atk.  564. 
■"  Maund  v.  Allies,  4  Myl.  &  Cr.  503. 
w  Crane  v.   Ford,   Hopk.    Ch.    114. 


In  this  case  it  appears  that  the  chan- 
cellor ordered  the  sale  of  a  ship  which 
had  been  navigated  for  two  years  by 
the  receiver,  but  which  was  then  in 
need  of  materia!  repairs  —  and  this, 
although  the  bill  was  not  framed  for 
that  purpose,  and  had  been  taken  ^ro 
confesso  against  some  of  the  defend- 
ants —  upon  the  theory  that  the  power 
to  sell  was  incident 
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acquires  title  to  property  without  the  territorial  jurisdiction  of  the 
court,  also  to  choses  in  actions  and  book  accounts  due  from  persons 
without  the  jurisdiction,  and  that  a  purchaser  from  the  receiver 
aquires  a  good  title  and  is  not  accountable  to  the  firm,  or  to  the 
individual  members  thereof,  for  the  proceeds  J* 

It  is  often  a  dictate  of  sound  business  policy  on  the  part  of  the 
court  to  direct  a  sale  of  partnership  property.  Thus,  where  the 
partners  were  conducting  an  insane  hospital  and  immigrant  laza- 
retto, and  the  business  was  broken  up  by  disagreements  and  cross- 
suits,  the  court,  in  order  to  preserve  the  good  will  of  the  establish- 
ment, appointed  a  receiver  with  directions  to  sell  the  lease  of  the 
premises  occupied  and  the  movables  and  good  will  and  restrained 
the  parties,  except  those  who  might  purchase,  from  conducting  the 
same  business,  directly  or  indirectly,  in  the  city.^*  But  where  the 
proceedings,  in  which  the  receiver  is  appointed,  are  instituted  in  an 
inferior  court,  it  is  improper,  while  there  is  an  appeal  pending  to 
settle  a  question  of  jurisdiction,  for  such  lower  court  to  direct  a 
sale.""^ 

Failure  of  receiver  to  sell  the  good  will  of  the  partnership  will 
subject  him  to  account  for  its  value.^*  A  receiver  of  a  partnership 
has  the  right,  under  a  license  to  the  firm,  to  sell  patented  stoves, 
remaining  on  hand,  in  the  winding  up  of  the  affairs  of  the  partner- 
ship, and  an  application  for  an  injunction  against  the  receiver  will 
be  denied." 

Section  473.  Of  Payments  by  the  Receiver. —  A  receiver  ap- 
pointed to  take  charge  of  a  partnership  estate  has  no  power  to 
transfer  to  a  firm  creditor  a  secured  note  not  included  in  the  in- 
ventory, in  satisfaction  of  the  firm's  indebtedness  to  him ;  and  in 
general,  no  discretion  is  allowed  him  as  to  the  application  of  the 
funds.''®  But,  en  the  other  hand,  it  has  been  held,  in  Louisiana,  to 
be  error  for  the  court,  upon  a  rule  against  a  receiver  to  show  cause 
why  he  should  not  pay  certain  moneys  into  court,  to  reject  testi- 
mony that  he  had  used  the  money  to  pay  the  debts  justly  due,  in- 
asmuch as  such  a  disposition  would  be  a  complete  answer  to  the 
rule.^*    And  where  a  member  of  a  partnership  kept  certain  funds 

• 

"^  Loncy  v.  Pennitnan,  43  Md.  130.  dauer,  68  Wis.  44,  31  N.  W.  R.   160, 

T*  Williams  v.  Wilson,  4  Sandf.  Ch.  60  Am.  R.  838. 

379.  "^  Montross  v.  Mabie,  30  Fed.  R.  234. 

^  McNab  V.  Noonan,  28  Wis.  434.  ^^  Hospes  v.  Almstedt,  13  Mo.  App. 

See  also  sub  nom,  Noonan  v.  McNab,  270. 

30  Wis.  277.  ''•Kcllar  v.  Williams,  3  Rob.  (La.) 

^*  Mechanics'    Nat    Bank   v.    Lan-  321. 
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on  deposit  with  another  firm,  consignees  of  his  firm,  sufficient  to 
secure  advances,  it  was  held  that  such  deposit  simply  made  him  a 
creditor  of  the  consignee,  and  that  he  had  no  legal  or  equitable  lien 
upon  any  property  in  the  hands  of  a  receiver  of  the  ccmsignees. 
The  court,  therefore,  properly  refused  a  motion  to  require  the  re- 
ceiver to  pay  over  the  balance  claimed  to  be  due.*^ 

Where  one  of  the  partners  is  appointed  receiver  and,  as  such, 
makes  collections,  he  has  no  right  to  withhold  them  upon  the 
ground  that  they  are  due  him  personally,  inasmuch  as  such  an  act 
would  be  in  violation  of  his  trust.®*  A  judgment  rendered  against 
a  partnership  after  the  appointment  of  a  receiver  of  its  property, 
for  an  indebtedness  incurred  prior  to  the  appointment,  is  not  to  be 
regarded  as  a  preferred  claim.** 

*>  Butler  V.  Sprague,  66  N.  Y.  3g2,  ^  Gridlcy  v.  Connor,  2  La.  Ann.  9;, 

where  it  appears  that  the  depositor  where   it  appeared   that   the   moneys 

had  drawn  drafts  and  made  deposits,  collected  had  been  mingled  with  part- 

and  statements  of  accounts  had  been  nership  funds. 

made  to  him   from  time  to  time,  in  **  Williams  v.  Groat,  73  Fed.  R.  591 
which    he    was    allowed    interest    on 
credits  and  charged  interest  on  debt& 
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Section  474.  Receivers  in  Cases  of  Express  Trusts  — ^When  Ap- 
pointed.—  In  this  chapter  will  be  found  a  consideration  of  such 
cases  as  seem  to  fall  most  appropriately,  in  a  logical  subdivision,  to 
the  title  of  receiverships  in  cases  of  trusts.  But  the  careful  reader 
will  not  have  failed  to  observe  that  throughout  the  work  hitherto 
a  comparatively  large  number  of  cases  have  been  cited  and  digested 
imder  other  titles  which  have  involved  a  receivership  of  trust  prop- 
erty. When  such  cases  have  seemed  to  belong  more  properly  else- 
where they  have  been  included  in  other  chapters,  and  such  cases 
only  have  been  assigned  to  this  chapter  as  have  seemed  to  illus- 
trate or  elucidate  some  phase  or  other  of  the  subject  as  specially 
modified  by  the  consideration  that  the  property  of  which  the  re- 
ceiver was  appointed  was  property  affected  by  a  trust. 

It  may  be  remarked,  in  the  first  place,  that  courts  of  equity  no 
more  incline  to  exercise  their  power  of  appointing  receivers  in  cases 
where  they  have  exclusive  jurisdiction  than  in  other  cases.  Ac- 
cordingly it  is  generally  held  that  there  must  appear  the  same  sub- 
stantial grounds  for  the  exercise  of  the  jurisdiction  in  these  cases 
as  in  those  in  which  the  cause  of  action  is  one  peculiarly  at  law. 

\  [663I 
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This  is  especially  the  rule  in  the  case  of  express  trusts,  on  account 
of  the  confidence  reposed  by  the  donor  in  the  trustee.  The  gen- 
eral ground  upon  which  a  receiver  is  appointed  in  this  class  of  cases 
is  that  the  trust  estate  is  in  danger  because  of  the  waste,  miscon- 
duct or  mismanagement  of  the  trustee.^  A  receiver  will  not  be 
allowed  simply  because  the  appointment  can  do  no  harm;*  and,  if 
the  trustees  consent  to  pay  the  income  and  prcrfits  into  court,  no 
appointment  will  be  made.^  Thus,  where,  in  a  suit  to  have  the 
trust  declared,  the  trustee  denied  the  trust,  which  was  subsequently 
established  to  the  satisfaction  of  the  court,  it  was  deemed  a  proper 
case  for  the  appointment  of  a  receiver.*  So,  also,  where  property 
is  bequeathed  in  trust,  to  have  the  inconle  applied  to  the  support 
of  certain  cesttii  que  trusts,  without  power  in  the  trustee  to  sell  or 
mortgage,  if  the  trustee  neglect  his  duty  to  pay  the  taxes,  so  that, 
in  consequence,  the  property  is  sold  at  a  judicial  sale,  a  receiver  will 
be  appointed  and  empowered  by  the  order  to  mortgage  enough  of 
the  estate  to  raise  money  to  redeem  the  whole  from  the  sale.*  And 
where  there  was  no  covenant  in  a  deed  of  trust  upon  the  part  of 
the  trustee  to  perform  his  duties,  a  receiver  was  allowed  upon  his 
non-performance;*  likewise,  where  property  had  been  bequeathed 
to  a  wife  upon  the  faith  of  a  promise  that  she  would  dispose  of  it 
in  a  certain  way,  and  she  failed  to  do  so.*^  And  where  the  trustee 
of  a  government  pension  refuses  to  pay  the  pension,  and  then  re- 
moves himself  beyond  the  jurisdiction  of  the  court,  a  receiver  is 
the  proper  relief.® 

A  receiver  will  be  appointed  of  an  estate,  the  corpus  of  which 
belongs  to  certain  children  and  the  income  to  their  mother,  where 
the  husband  and  trustee  has,  with  the  approbation  of  his  wife, 
managed  the  property  and  incurred  an  indebtedness  for  supplies, 
partly  for  the  betterment  of  the  property  and  partly  for  the  indi- 
vidual benefit  of  the  annuitant,  so  that  part  of  the  future  net  income 
may  be  applied,  year  by  year,  to  the  pajmient  of  the  accumulated 
balances  due  creditors.®    And  where,  by  a  marriage  settlement,  cer- 

1  Willis  V.  Corlis,  2  Edw.  Ch.  281 ;  •  Taylor  v.  Emerson,  4  Dur.  &  War. 
Hatcher  v.  Massey,  66  Ga.  66;  Boyd      117. 

V.  Murray,  3  Johns.  Ch.  48 ;  Jenkins  ^  Podmore  v.  Gunning,  5  Sim.  435, 

V.  Jenkins,  i  Paige,  243.  where  the  appointment  was  made  on 

2  Rogers  v.  Ross,  4  Johns.  Ch.  388.       the  bill  and  affidavits. 

*  Prebble  v.  Boghurst,  i  Swanst.  309.  ®  Noad  v.  Backhouse,  2  Youngc  ft 

*  McCandless  v.  Warner,  26  W.  Va.      Coll.  Ch.  529. 

754.  •  Robert  v.  Tift,  60  Ga.  566. 

5  Burroughs  v.  Gaither  (Md.  1886), 
5  Cent  R.  596. 
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tain  stocks  and  estates  were  conveyed  to  trustees  for  the  benefit  of 
a  wife  for  life  with  remainder  to  her  children,  and  she  fraudulently 
obtained  a  transfer  of  the  stock  and  sold  it,  and  assigned  her  life  in- 
terest in  the  land  together  with  a  rent  charged  on  other  estates,  to 
one  who  had  notice  of  the  fraud,  a  receiver  of  such  rent  charge  and 
of  the  rents  of  the  trust  estate  was  appointed,  and  he  was  directed 
to  apply  the  same  to  replace  the  stock.^^    But  where  a  husband  in- 
duced certain  trustees,  who  held  moneys,  under  a  marriage  settle- 
ment, for  the  separate  use  of  the  wife  without  power  of  anticipa- 
tion, to  purchase  property,  in  violation  of  their  trust,  for  a  lease  of 
which  he  had  contracted,  and  he  then  laid  out  large  amounts  of 
money  in  buildings  and  repairs  thereon,  when  trustees  commenced 
a  proceeding  at  law  to  enforce  their  right  to  the  rents,  the  hus- 
band filing  a  bill  setting  up  his  lease  and  asking  for  a  sale  and  for 
the  application  of  the  proceeds  to  replace  the  trust  funds  and  to 
reimburse  his  outlays,  a  receiver  was  refused.*^    And  the  court  will 
not  displace  a  trustee  upon  the  application  of  one  of  the  several 
beneficiaries,  merely  for  the  reason  that  the  estate  has  depreciated 
in  value  and  the  incumbrances  thereupon  have  increased,  unless  the 
management  of  the  trustee  has  been  improper;*^  so,  also,  where  the 
beneficiary  claimed  to  hold  the  fund  absolutely  instead  of  in  trust, 
a  receiver  in  her  behalf  ought  not  to  be  allowed,  because  it  would 
be  an  unauthorized  division  of  the  trust ^'    And  in  a  suit  to  set 
aside  an  assignment  for  the  benefit  of  creditors  upon  the  ground  of 
fraud,  a  receiver  will  be  refused  where  the  fraud  is  denied  and  the 
trustee  is  able  to  respond  in  damages.^*    But  where  the  trustee  is 
irresponsible  and  the  plaintiff  is  likely  to  be  successful,  if  there  be- 
reasonable  ground  to  apprehend  loss  by  reason  of  the  fraudulent 
disposal  of  the  property  before  the  determination  of  the  litigation, 
the  rule  would  be  unwise.^* 

The  loaning  of  a  portion  of  the  trust  funds  by  the  trustee.  Without 
leave  of  court,  to  a  banking  firm  of  which  he  is  the  senior  member, 
and  which  soon  thereafter  becomes  insolvent,  is  a  breach  of  trust, 
and  will  justify  the  appointment  of  a  receiver.    It  is  no  defense  that 


10  Woodyatt  v.  Gresley,  8  Sim.  180.  insolvent   so   as   to   endang^er   it,   the 

11  Wiles  V.  Cooper,  9  Beav.  294.  court  would  remove  him  and  appoint 
MBarkley  v.   Lord   Reay,   2   Hare,  a  new  trustee. 

306.  i*Levenson  v.  Elson,  88  N.  C.  182. 

18  Richards  v.  Barrett,  5  Bradw.  510.  Cf,  Fairbaim  v.  Fisher,  4  Jones'  Eq. 

The   opinion   in  this  case  contains  a  390. 

dictum  to  the  effect  that,  if  the  trustee  ***  Ellett  v.  Newman,  92  N.  C  510. 

should  mismanage  the  fund  or  become 
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collateral  security,  thought  to  be  good  at  the  time,  was  taken,  and 
such  action  constitutes  a  good  ground  for  the  removal  of  the  trus- 
tee.** A  receiver  may  be  allowed  to  the  seller  of  building  materials 
in  an  action  to  recover  their  value,  where  the  materials  furnished 
were  used  to  improve  trust  property,  the  seller  being  ignorant  that 
the  property  was  held  in  trust.  But  only  that  portion  of  the  in- 
creased rent  due  to  the  improvement  can  be  applied  to  the  satisfac- 
tion of  the  claim,  and  the  receiver  will  be  directed  to  collect  the  rents 
and  divide  them  betnveen  the  creditor  and  the  trustee." 

Section  475.  Receivers  in  Cases  of  Trusts  Created  by  Will 

Where  claims  to  real  estate  under  a  will  have  been  determined,  and 
the  rents  and  profits  thereof  are  in  the  hands  of  trustees,  a  receiver 
of  such  rents  and  profits  may  be  appointed  where  there  is  necessary 
delay  in  the  execution  of  the  trusts  under  the  will.**  And  it  is 
proper  to  appoint  a  receiver  in  an  action  to  have  the  trusts  under  a 
will  remaining  unperformed  carried  into  execution  by  the  court, 
where  the  income  of  the  property  has  not  been  properly  expended 
in  caring  for  it** 

Where  a  trust  devolves  upon  the  court  of  chancery  on  account 
of  the  death  of  one  of  the  trustees  named  in  a  will  and  the  refusal 
of  the  others  to  act,  a  proper  case  is  presented,  if  there  be  a  suit 
pending  to  test  the  validity  of  the  will,  to  have  a  receiver  appointed 
by  such  court,  to  collect  and  preserve  the  rents  and  prc^ts  pending 
the  determination  of  the  question  of  validity.^  So  also,  where 
some  of  the  trustees  refuse  to  act,  and  all  the  parties  are  before  the 
court  and  consent  to  the  appointment.^ 

In  an  action  for  an  accounting  a  receiver  will  be  appointed  where 
the  trustee  is  insolvent  and  has  acted  in  violation  of  his  trust  in 
failing  to  apply  the  trust  funds  according  to  the  terms  of  the  deed, 
and  in  24)propriating  the  inccnne  to  his  personal  use.^  But  the 
relief  will  be  refused  where  there  is  no  danger.  Accordingly,  bad 
habits  on  the  part  of  the  trustee  and  his  unfitness  for  the  position 
are  insufficient  grounds,  where  there  is  no  reasonable  apprehension 
of  danger.**    And  the  fact  that  the  trustee  has  mingled  the  trust 


i«  North  Carolina  R.  R.  Co.  v.  Wi!-  » McCosker  v.  Brady,  i  Baiti  Ch. 

son,  81  N.  C  223.  329.     Cf,    Middleton   v.    Sherbum,  4 

i^Malone  v.  Buice,  60  Ga.  152.  Younge    &     Coll.     358;     Palmer    t. 

1*  Attorney-General    v.    Bowyer,    3  Wright,  10  Beav.  234. 

Ves.  714.  "  Brodie  v.  Barry,  3  Meriv.  695. 

i»  In  re  Fowler,  L.  R.   16  Ch.  D.  » Albright  v.  Albright,  91  N.  C  aa 

723.  *  Poythrcss  v.  Poythress,  16  Ga.  4061 
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funds  with  his  own  private  funds,  it  not  being  alleged  that  the  trust 
fund  is  in  danger,  and  there  being  no  allegation  that  the  trustee 
does  not  keep  proper  accounts,  will  not  warrant  the  appointment  of 
a  receiver.^ 

Section  476.  Receivers  ki  Cases  of  Trusts  Created  by  the  Legis- 
lature.—  The  rule  which  guides  the  court  in  appointing  receivers 
of  public  trusts  has  been  well  stated  by  Mr.  Justice  Bradley  in 
Vose  V.  Reed.^  He  said :  "  Now  these  public  and  political  objects 
of  the  trust  make  it  extremely  fitting  that  the  chief  executive 
officers  of  the  state  should  administer  the  fund,  and  it  must  be  a 
very  strong  case  indeed  which  will  induce  the  court  to  take  the 
property  out  of  their  hands  and  put  it  into  the  hands  of  its  own 
officers.  The  legislature  has  seen  fit  to  intrust  the  chief  officers  of 
the  state  with  these  important  duties,  and  it  would  show  a  great 
disrespect  to  this  co-ordinate  branch  of  the  government  for  the  judi- 
ciary, on  light  grounds,  to  displace  these  officers  from  the  trust,  and 
to  put  appointees  of  its  own  in  their  stead.  *  *  *  It  would  be 
very  strange  if  the  courts  could  not,  in  some  way,  secure  the  rights 
of  parties  having  an  interest  in  the  fund,  without  removing  from 
the  trust  those  official  personages  to  whose  administration  it  has 
been  intrusted  by  the  legislature.  *  *  *  To  my  mind  it  seems 
to  be  a  case  in  which,  if  a  receiver  can  be  appointed  at  all,  the 
appointment  ought  not  to  be  made  until  every  other  remedy  has 
been  tried  in  vain."^  In  this  case  public  lands  were  vested  in 
designated  state  officers  as  trustees,  who  were  authorized  to  sell  the 
lands  and  to  look  after  their  drainage,  settlement  and  cultivation. 

So,  also,  a  receiver  was  refused  where  the  holder  of  a  public  con- 
tract appointed  another  person  trustee  of  the  moneys  to  be  received 
thereunder,  and  authorized  him  to  deduct  certain  advances  he  had 
made  and  afterward  to  pay  the  remainder  over  to  other  persons, 
to  whom  an  interest  in  the  profits  had  been  assigned  in  order  to 
raise  funds  sufficient  to  enable  him  to  perform  his  contract,  it  ap- 
pearing that  the  trustee  had  also  been  appointed  to  indemnify 
the  sureties  of  the  contractor.  Here  a  party  interested  in  the  profits 
made  the  application,  and  the  grounds  of  the  refusal  were  that  the 
appointment  might  tend  to  destroy  the  value  of  the  contract,  that 
the  majority  of  those  interested  had  not  concurred  in  the  applica- 

*•  Orphan     Asylum     v.     McCartce,  ^  Sec  also  as  to  the  powers  and  du- 

Hopk.  Ch.  429.    Cf.  Hoolcy  v.  Grieve,  ties  of  receivers  appointed  by  the  state, 

9  Abb.  N.  C.  8.  State  of  Tennessee  v.  Edgefield  &  Ken- 

» I  Woods,  647»  651.  tucky  R.  R.  Co.  6  Lea,  353. 
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tion,  and  that  the  allegations  of  the  petition  were  denied  and  were 
not  sustained  by  corroborative  evidence.^ 

Section  477.    Receivers  Pending  Litigation  Over  Probate. —  It 

seems  to  be  a  well-established  rule  in  England  that  the  court  will 
appoint  a  receiver  pending  a  contest  over  the  probate  of  a  will. 
The  appointment  is  made  in  the  interest  of  all  concerned,  and  pro- 
ceeds upon  the  ground  that,  until  the  validity  of  the  will  is  estab- 
lished, no  interested  party  has  the  right  to  receive  and  care  for  the 
property.*®  In  this  country  courts  of  probate,  and  courts  with  the 
powers  of  a  surrogate,  have,  in  general,  power  to  appoint  a  tempo- 
rary administrator  in  such  cases.^  It  is  not  a  ground  of  objection 
to  an  application  for  such  a  receiver  that  the  bill  by  which  the  liti- 
gation is  commenced  is  essentially  a  bill  for  discovery;*^  and  it  is 
not  necessary  to  bring  to  a  hearing  a  suit  for  the  appointment  of  a 
receiver  pendente  lite  in  a  controversy  between  executors  of  the 
same  estate."  After  a  will  has  been  admitted  to  probate  and  an  ac- 
tion is  brought  to  revoke  the  probate,  the  fact  of  the  pending  liti- 
gation is  not,  per  se,  a  sufficient  reason  for  the  appointment  f^  but 
a  receiver  mav  be  allowed  where  an  executor  consents  that  the 
question  of  the  validity  of  the  will  under  which  he  acts  may  be 
litigated.^ 

Section  478.  Receivers  in  Actions  to  Set  Aside  Sales Where 

an  executor  has,  with  an  evidently  fraudulent  intent,  conveyed  away 
property  bought  with  the  trust  money  of  an  estate,  for  the  purpose 
of  preventing  a  levy  upon  it  by  a  devisee  for  the  amount  of  the  de- 
cree in  his  favor,  it  is  proper  for  the  court  to  appoint  a  receiver  to 
take  possession  of  the  property  and  to  sell  it,  and  to  collect  and  in- 
vest the  proceeds  for  the  beneficiary,  instead  of  merely  directing  the 
trustees  to  do  so.^  So,  also,  a  receiver  may  be  appointed  upon  the 
motion  of  a  plaintiff  equitably  interested  in  the  profits  arising  from 

^  Devlin  v.  Hope,  16  Abb.  Pr.  314,  ^*  Anderson    v.    Guichard,    9    Hare, 

where  the  plaintiff  held  an  eighth  in-  275. 

terest  in  the  profits.  ^  Newton  v.  Ricketts,  10  Beav.  525. 

28Rcndall  v.  Kendall,  i  Hare,  152;  ^Watkins  v.  Brent,  i   Myl.  &  Cr. 

Wood   V.    Hitchings,   2   Beav.    289,    3  97,  7  Sim.  512. 

Beav.  504;  Middleton  v.  Sherburne,  4  ^Gunn  v.  Blair,  9  Wis.  352.     The 

Younge    &    Coll.    358;    Anderson    v.  court  will  not   force  the  plaintiff  in 

Guichard,  9  Hare,  275.  such  a  case  to  have  recourse  to  a  sale 

»  New  York  Code  Civ.  Proc.,  f  2668.  under  execution. 

*>Wood  V.  Hitchings,  2  Beav.  289. 
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a  sale  of  lands  devised  by  a  decedent  to  his  executors,  th^  posses- 
sion of  the  lattei  being  deemed  adverse.^* 

« 

Section  479.  Receivers  as  Against  Executors  and  Administrators. 
—  While  the  jurisdiction  of  courts  of  equity  to  appoint  receivers 
upon  the  principle  of  trusteeship  is  well  established,  still  it  is  to  be 
exercised  with  caution,  and  only  in  cases  of  imperative  necessity.^ 
To  move  the  court  to  act  it  must  be  satisfied  of  manifest  danger 
of  loss  or  injuiy  to  the  property  arising  from  the  waste,  miscon- 
duct, incapacity  or  insolvency  of  the  executor  or  administrator." 
Hence,  where  the  bill  fails  to  show  such  danger,  and  its  allega- 
tions are  indefinite  and  uncertain,  or  where  the  allegations  are  fully 
and  satisfactorily  denied  by  the  respondent,  the  relief  will  be  re- 
fused.    This,  ai  least  in  the  case  of  an  administrator,  is  upon  the 
ground  that  the  court  or  ordinary  issuing  the  letters  may  discharge 
the  acting  administrator  and  appoint  another,  calling  the  one  dis- 
charged to  an  account.^    The  appointment  is  regulated,  in  general, 
by  the  principles  of  quia  timet, ^  and  it  will  not  be  made  before 
answer  except  under  very  exceptional  circumstances.*^    Upon  the 
application  it  is  not  competent  for  the  court  to  examine  the  ac- 
counts of  the  executor  rendered  to  the  probate  court,  in  order  to 
sustain  the  allegations  of  the  bill.**    The  rule  concerning  this  sub- 
ject is  clearly  stated  by  Mr.  Justice  Woods*^  as  follows :     "  The 
party  in  possession  of  the  property  for  which  a  receiver  is  asked  is 
the  executor  named  in  the  will  of  the  testatrix,  who  has  qualified  in 
the  probate  court  and  given  bond  for  the  faithful  discharge  of  his 
trust    Under  these  circumstances  the  court  should  not  displace  him 
upon  light  grounds,  and  though  a  suit  be  instituted  by  a  party  hav- 
ing an  interest  in  the  estate,  it  does  not  follow  that  the  trust  created 
by  the  testator  is  to  be  set  aside.    A  strong  case  must  be  made  out  to 
induce  the  court  to  dispossess  a  trustee  or  executor  who  is  willing  to 
act.    ♦    *    ♦ 


3*Marvine  v.  Drexel's  Exrs.  68  Pa. 
St.  362. 

8*  Powell  V.  Quinn,  49  Ga.  523; 
Steele  v.  Cobham,  L.  R.  i  Ch.  App. 
325 ;  Hcrvey  v.  Fitzpatrick,  Kay,  421 ; 
Rendall  v.  Kendall,  i  Hare,  152. 

87Hamip  V.  Winslet,  37  Ga.  655; 
Oougherty  v.  McDougald,  10  Ga.  121 ; 
Middleton  v.  Dodswell,  13  Ves.  226; 
Brooker  v.  Brookcr,  3  Smale  &  G. 
475;  Jenkins  v.  Jenkins,  i  Paige,  243. 


88  Powell  V.  Quinn,  49  Ga.  523 ;  Fair- 
bairn  V.  Fisher,  4  Jones'  Eq.  390. 

3^  Dougherty  v.  McDougald,  10  Ga. 
121. 

^Middleton  v.  Dodswell,  13  Ves. 
226.    Cf.  Scott  V.  Becher,  4  Price,  346. 

*i  Simmons  v.  Henderson,  Freem. 
(Miss.)  493. 

*2  Haines  v.  Carpenter,  i  Woods, 
262,  265  et  seq. 
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Section  480.  What  will  Constitute  Ground  for  the  Relief In 

general  the  application  must  be  based  upon  an  abuse  of  trust  on 
the  part  of  the  trustee,  or  such  conduct  upon  his  part  as  leads  to 
the  conclusion  that  an  abuse  is  imminent.  Thus,  where  there  was 
a  manifest  breach  of  the  trust  by  wasting  the  property,  not  in  a  sin- 
gle instance  but  as  an  habitual  and  prospective  course  of  dealing,  a 
receiver  was  appointed.*'  There  is  the  greater  reason  for  the  ap- 
pointment where  the  executor  admits  the  waste  and  the  misappro- 
priation and  refuses  to  show  what  has  become  of  the  funds  ;**  and 
if  an  administrator,  instead  of  collecting  the  assets,  acts  in  such  a 
manner  as  to  hinder  and  delay  the  collection  of  them,  it  is  proper  to 
appoint  a  receiver;**^  and 'where  the  executors  delay  unnecessarily 
in  settling  the  estate,  and  have  paid  certain  heirs  more  than  their 
shares,  and  besides  have  misapplied  other  funds  and  are  insolvent, 
a  receiver  will  be  allowed.^ 

The  appointment  may  be  made  upon  the  application  of  an  infant 
by  its  guardian.*^  And  where  an  executrix  allowed  her  husband  to 
manage  the  estate,  and  he  was  incompetent  and  misappropriated 
the  funds  and  involved  the  estate  in  debt,^  or  where  the  property 
was  in  danger  of  being  lost,  and  the  application  was  made  two  years 
after  the  executor  had  absconded,  a  receiver  was  allowed.** 

Section  481.  Receivers  in  Behalf  of  Infants  as  Against  Adverse 
Holders — A  receiver  may  be  appointed  in  behalf  of  an  infant 
where  his  property  has  been  taken  by  a  person  hostile  to  his  in- 
terest, claiming  a  right  to  dispose  of  the  same  for  his  own  benefit 
Thus,  where  an  infant  bought  goods  and  mortgaged  them  to  secure 
payment,  and,  upon  default,  the  mortgagee  took  possession  of  them, 
and  also  of  other  property  which  he  was  about  to  sell,  a  receiver 
was  allowed  the  infant  in  an  action  to  disaffirm."^ 

Section  482.  Receivers  in  Cases  of  Lunacy. —  A  receiver  of  a 
lunatic's  estate  may  be  appointed  upon  petition.*^^    So,  also,  where 


*8Middleton  v.  Dodswell,  13  Vcs. 
226. 

**  Price's  Exrx.  v.  Price's  Exrs.  23 
N.  J.  £q.  428.  In  this  case  it  was 
said  that  the  receivership  would  only 
extend  to  assets  in  the  state»  including 
debts  due  from  residents,  or  secured 
by  collaterals  within  the  state. 

^  DuVal  V.  Marshall,  30  Ark.  230. 

^Jenkins  v.  Jenkins,  i  Paige,  243. 

^T  Ware  v.  Ware,  42  Ga.  408 ;  Stair- 


ley  V.  Rfibe,  McMuIl.  £q.  22;  Pitcher 
V.  Helliar,  Dick.  580;  Havers  t. 
Havers,  Bam.  22.  Cf.  Anonj-mous, 
I  Atk.  489;  Ex  parte  Whitfield.  2  Atk. 

I47»  315. 

^Suirley  v.  Rabe,  McMuIl.  Eq.  22. 

^  Pitcher  v.  Helliar,  Dick.  ^ 

BO  Skinner  v.  Maxwell,  66  N.  C.  45» 
68  N.  C.  40a 

^^Ex  parte  Whitfield,  2  Atk.  I47» 
315. 
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the  committee  cannot  give  the  requisite  security. *^^  But  usually  the 
court  will  avoid  appointing  such  a  person  the  committee;*^  and 
where  the  committee  resides  at  a  distance  from  the  estate,**  or  is 
infirm,**  or  pending  a  commission  of  lunacy,*^  the  court  may  prop- 
erly appoint  a  receiver.  The  receiver  will  be  required  to  give  the 
.same  security  that  a  committee  would ;"  but  neither  a  committee  nor 
.  a  receiver,  after  consenting  to  act,  will  be  discharged  without  some 
sufficient  excuse  properly  presented." 

A  receiver  may  also  be  appointed  after  the  death  of  the  lunatic, 
pending  proceedings  for  the  determination  of  the  rights  of  claim- 
ants f^  and  a  receiver  previously  appointed  may  be  directed  to  con- 
tinue to  act  after  the  death  of  the  lunatic  until  all  arrears  of  rents 
and  profits  are  paid  and  satisfied.®*  But  where  the  committee,  after 
the  death  of  the  lunatic,  was  appointed  receiver  of  the  estate,  he 
may  be  called  to  account  and  be  discharged  upon  the  appointment 
of  an  administrator  pendente  lite.^^  Where  a  receiver  neglects  to 
render  just  and  true  accounts,  any  party  in  interest  may  call  upon 
him  to  account;  and,  upon  such  accounting,  the  court  may  direct 
a  reference  to  inquire  into  and  report  upon  the  condition  of  the 
estate,  the  liens  upon  it,  the  debts  and  income,  and  the  sum  neces- 
sary for  the  support  of  the  lunatic.** 

Section  483.  Of  the  Insolvency  of  the  Trustee  as  a  Ground. — 

As  a  general  rule  the  insolvency  of  a  trustee,  especially  if  it  existed 
at  the  time  of  the  .appointment,  is  not  a  ground  for  a  receiver ; 
there  must  be  in  addition  thereto  some  danger  of  loss  to  the  estate.®^ 


*2  Ex  parte  Bellinghurst,  i  Amb.  104. 
*^  In  re  Frank,  2  Russ.  450. 
**/«   re  Seaman,   Shelford  on  Lu- 
nacy, 149. 
**  In  re  Birch,  Shelford  on  Lunacy, 

149. 

*•/«  re  Kenton,  s  Binn.  613.  Cf. 
In  re  Heli,  3  Atk.  635. 

^'^  Ex  parte  Warren,  10  Ves.  622; 
Ex  parte  RadcliflF,  i  Jac.  &  Walk.  619. 

«*  In  re  Lyle,  2  Paige,  251 ;  Smith  v. 
Vaugrhan,  Ridg.  t.  Hardw.  251. 

w/n  re  Rachel  Colvin,  3  Md.  Ch. 
288.  But  see  In  re  Ferrior,  L.  R.  3 
Ch.  App.  175;  Carrow  v.  Ferrior,  L. 
R.  3  Ch.  App.  719,  where  the  chan- 
cellor refused  to  exercise  his  discre- 
tion, and  permitted  the  application  to 
be  made  to  the  vice-chancellor. 


^Ex  parte  Clarke,  Jac.  589. 

«Ellicott  V.  Warford,  4  Md.  80; 
In  re  Rachel  Colvin,  3  Md.  Ch.  238. 

•2  Lowe  V.  Lowe,  i  Tenn.  Ch.  515. 
The  application  here  was  on  the  peti- 
tion of  a  defendant,  the  daughter  of 
the  lunatic. 

^Knight  V.  Duplessis,  i  Ves.  324; 
Anonymous,  12  Ves.  4;  Howard  v. 
Papera,  i  Madd.  141;  Fairbaim  v. 
Fisher,  4  Jones'  Eq.  390;  Johns  v. 
Johns,  23  Ga.  31;  Hathernwaite  v. 
Russell,  2  Atk.  126;  Albright  v.  Al- 
bright, 91  N.  C.  220.  Cf.  Bowling  v. 
Scales,  2  Tenn.  Ch.  6z\  Havers  v. 
Havers.  Bam.  22;  Ware  y.  Ware,  42 
Ga.  408;  Jenkins  v.  Jenkins,  i  Paige, 
243.  Cf.  Dillon  V.  Lady  Mount  Cash- 
cll,  4   Bro.    Pari.   Cas.   306,  where   a 
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It  has  been  well  said  that  "  if  the  person  selected  by  the  testator  for 
this  office,  was  an  insolvent  debtor  at  the  date  of  the  testator's  will, 
and  was  selected  by  the  testator  for  this  office  with  a  full  knowledge 
that  the  person  chosen  was  such  insolvent  debtor,  this  court  will 
not,  on  that  ground  alone,  interfere  to  take  the  property  out  of  the 
hands  of  such  executor.""  But  a  different  case  is  presented  where 
a  sole  executor  is  adjudged  a  bankrupt  upon  his  own  petition  and 
assignees  or  receivers  of  his  estate  are  appointed ;  a  receiver  of  the 
estate  of  the  decedent  is  then  allowable  upon  the  ground  that  there 
is  no  competent  trustee  to  protect  it.^  And  where  it  appears  that 
the  estate  is  not  sufficiently  secured,  an  appointment  may  be  made, 
pending  an  accounting,  to  take  effect  unless  additional  security  be 
given.^  A  receiver  is  sometimes  appointed  of  part  of  the  estate 
only,  as  of  the  rents,  issues  and  profits  of  realty,  without  prejudice 
to  an  application  for  a  receiver  of  the  personalty.^  Sometimes,  in 
the  case  of  executors  and  administrators,  the  surrogate,  ordinary 
or  probate  court  has  power  to  require  additional  security,  in  de- 
fault of  which  it  will  remove  the  receiver.^  But  great  age  on  the 
part  of  the  trustee  has  been  held  not  a  ground  for  his  removal  and 
the  appointment  of  a  receiver  in  his  stead.® 

Section  484.  Receivers  in  Cases  of  Joint  Trustees. —  Mere  dis- 
agreement among  joint  trustees  as  to  the  proper  care  and  manage- 
ment of  their  charge  will  not  justify  the  appointment  of  a  receiver:^ 
nor  will  the  fact  that  one  or  more  of  those  appointed  decline  to  act  :'* 
but  such  an  application  has  been  allowed  in  favor  of  an  infant 
cestui  que  trustP  The  court  may,  in  a  proper  case,  assume  con- 
trol of  the  trust  property,  where  the  motion  for  a  receiver  is  made 


widow,  having  been  appointed  guard- 
ian of  her  children  by  her  late  hus- 
band, married  a  second  husband  who 
was  in  necessitous  circumstances. 

•*  Stainton  v.  The  Carron  Co.  18 
Beav.  161.  Cf.  Langley  v.  Hawk,  3 
Madd.  46;  Smith  v.  Smith,  2  Younge 
&  Coll.  353.    Cf,  Gladdon  v.  Stoneman, 

I  Madd.  143  (n.) ;  Manners  v.  Furze, 

II  Beav.  31. 

« Steele   V.    Cobham,   L.   R.    i    Ch. 
App.  325. 
••Gray  v.  Gaither,  74  N.  C.  237. 
•7  Gladdon  v.    Stoneman,    i    Madd. 

143  (n.). 
••Wood   V.    Wood,   4    Paige,    299; 


Rex  V.  Raines,  Carth.  456,  Holt,  310; 
Duncumban  v.  Stint,  i  Qi.  Cas.  121; 
Rous  V.  Noble,  2  Vem.  249;  Batten  v. 
Earnley,  2  P.  Wms.  163;  Slanning  v. 
Style,  3  P.  Wms.  336;  Dillon  v.  Vis- 
countess Mount  Cashell,  3  Bro.  ParL 
Cas.  348. 

•*^Hosack  V.  Rogers,  6  Paige,  415. 

70  Fairbairn  v.  Fisher,  4  Jones*  Eq. 

390. 

Ti  Browell  v.  Reed,  i  Hare,  434-  The 
application  in  this  case  was  made  in 
behalf  of  infant  heirs. 

W  Tait  V.  Jenkins,  i  Younge  ft  C6IL 
Ch.  492. 
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by  a  residuary  legatee,  upon  the  ground  of  habitual  abuse  of  the 
trust,  where  it  is  alleged  that  twcf  out  of  the  three  executors  are 
parties  to  the  malfeasance.'^*  So  also,  where  one  of  two  executors 
died  and  the  other  refused  to  act."'*  It  is  a  generally  recognized 
rule,  where  a  receiver  is  appointed  on  account  of  the  misconduct  of 
one  or  more  of  several  joint  trustees,  that  if  there  remain  one  un- 
objectionable trustee,  he  will  be  allowed  to  act  in  connection  with 
the  receiver.*"^  And  where  a  co-executor  does  not  qualify  but  con- 
sents to  the  appointment  of  a  receiver,  such  an  appointment  will 
not  necessarily  be  revoked  upon  his  subsequent  qualification.'^^ 

Section  485.  Of  the  Effect  of  the  Removal  of  the  Trustee  Be- 
yond the  Jurisdiction  of  the  Court — While  the  court  will  not  ordi- 
narily appoint  a  receiver  in  these  cases  unless  strong  grounds  are 
presented,  nevertheless  where  he  removes  from  the  state,  going  be- 
yond the  reach  of  the  process  of  the  court,  so  as  to  prevent  it  from 
calling  him  to  account,  it  becomes  the  duty  of  the  court,  upon  the 
application  of  the  cestui  que  trust,  to  assume  control  of  the  trust 
property."  Thus  a  receiver  was  appointed  where  an  executor 
turned  over  the  assets  to  an  intemperate  and  insolvent  co-executor 
and  left  the  state  ;^®  also  where  an  executrix  married  an  impecuni- 
ous person  without  the  jurisdiction.^ 

Section  486.  Receivers  in  Cases  of  Foreign  Trustees. — The  Eng- 
lish court  of  chancery  has  frequently  appointed  receivers,  as  against 
non-resident  trustees  and  executors,  of  property  brought  by  them 
within  the  jurisdiction,  in  favor  of  resident  cestuis  que  trust,  lega- 
tees and  devisees ;  and  in  these  cases  little  or  no  attention  has  been 
paid  to  the  ordinary  grounds  for  the  exercise  of  the  jurisdiction. 
The  principles  upon  which  the  appointment  is  made  in  these  cases 
seem  to  be  analogous  to  those  which  regulate  the  issue  of  the  writ 
of  ne  exeat.^  Similarly  an  flppointment  was  made  where  the  prop- 
erty and  the  beneficiaries  were  in  England  and  the  devisee  in  trust 


"^3  Middleton  v.  Dodswcll,  13  Ves. 
226. 

^^  Palmer  v.  Wright,  10  Bcav.  234. 

^  Jenkins  v.  Jenkins,  i  Paige,  243. 
The  ground  in  this  case  was  the  in- 
solvency coupled  with  the  misconduct 
of  three  out  of  four  acting  executors. 

''^  Fraser  v.  City  Council,  19  S.  C. 

'TT  Ex  parte  Galluchat,  i  Hill's  Eq. 
148.  Cf.  Buchanan  v.  Hamilton,  5 
Ves.   722. 
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"^  Edmunds  v.  Crenshaw,  i  McCord, 
252. 

w  Taylor  v.  Allen,  2  Atk.  213.  This 
was  under  the  common-law  rule  mak- 
ing it  necessary  for  the  husband  of  a 
feme  covert  to  be  joined  as  a  party  in 
action  against  her. 

*>Hervey  v.  Fitzpatrick,  Kay,  421. 
The  application  in  this  case  was  made 
by  a  resident  administrator. 
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and  the  executors  were  non-residents  f^  and  a  receiver  was  granted 
a  resident  executor,  the  property  being  in  India,  where  his  co-exec- 
utor had  died.®* 

Section  487.  Receivers  in  Aid  of  Creditors^—  Where  a  creditor 
has  instituted  a  suit  upon  a  judgment  recovered  by  him,  and  the 
debtor  dies  pending  the  Htigation,  the  suit  not  only  abates,  but  it  is 
also  improper  to  file  a  bill  of  revivor.  In  such  cases  the  property 
of  the  deceased  debtor  is  to  be  disposed  of  in  the  due  course  of 
administration  according  to  the  statute,  under  which  the  creditors 
may  all  come  in.^  There  is,  however,  a  dictum  in  a  New  York 
decision  to  the  effect  that,  if  a  receiver  has  been  appointed  and  has 
obtained  possession  of  the  property  of  the  debtor  before  his  death, 
the  court,  having  possession  through  its  officer,  will  not  part  with 
it  to  the  executor  or  administrator,  but  will  apply  it  to  the  pay- 
ment of  the  debt,  with  due  regard  to  the  statutory  rights  of 
other  creditors.®*  But  where  a  trustee  after  his  removal  obtains, 
by  fraudulent  representations  as  to  his  solvency,  possession  of  the 
property  belonging  to  the  estate,  and  abuses  the  trust,  being  insol- 
vent, the  creditors,  in  an  action  against  him,  may  apply  for  and  ob- 
tain a  receiver.®*  And  a  receiver  may  be  allowed  to  a  creditor  upon 
a  bill  against  an  executor  where  he  alleges  the  absence  of  security, 
and  the  executor's  mismanagement,  insolvency  and  intent  to  leave 
the  state,  in  a  case  where  no  answer  is  filed  and  the  allegations  are 
not  otherwise  denied.®*  The  relief  will  be  refused  ad  interim  where 
the  claim  upon  which  the  appointment  is  sought,  was  originally  not 
charged  to  the  trust  estate  but  to  the  trustee  personally,  and  the 
evidence  is  conflicting  upon  the  question  of  the  liability  of  the 
estate.®^ 

Section  488.  Receivers  in  Aid  of  Sureties.^ —  There  is  no  equity 
to  sustain  a  bill  by  sureties  of  a  decedent  against  persons  alleged 
to  be  intermeddling  with  the  estate  and  to  have  the  custody  of 
the  assets  without  authority.®®  Nor  can  the  surety  on  an  adminis- 
trator's bond  maintain  a  suit  to  require  the  administrator  to  secure 

81  Smith  V.  Smith,  10  Hare,  Appcn-  ®*  Mathews  v.  Neilson,  3  Edw.  Ch. 
dix,  Ixxi.  346.  348. 

82  Cockburn  v.  Raphael,  2  Sim.  &  St.  »  Ex  parte  Walker,  25  Ala.  81. 
453.  88Giappell  V.  Akin,  39  Ga.  177. 

88  Sylvester   v.   Read,   3   Edw.    Ch.  8T  Hatcher   v.    Massey,   66   Ga.    66,. 

296;  Mathews  v.  Neilson,  3  Edw.  Ch,      where  the  relief  was  asked  upon  the 
346.  ground  of  the  trustee's  insolvency. 

88  Walker  v.  Drew,  20  Fla,  908. 
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him,  or,  in  the  alternative,  that  a  receiver  be  appointed.*^  But 
where  an  administrator  sold  land  which  was  bought  by  his  sister, 
and  the  plaintiffs  became  her  sureties  for  the  payment  of  the  pur- 
chase money,  and  subsequently  a  judgment  was  recovered  against 
them  and  the  buyer  for  the  balance  due,  and  the  administrator 
being  insolvent  and  in  possession,  it  was  held  that  the  plaintiff 
was  entitled  to  a  receiver  to  resell  the  property,  and  to  an  injunc- 
tion against  the  administrator  restraining  him  from  collecting  the 
amount  due  on  the  judgment.*® 

Section  489.  Of  the  Selection  of  a  Receiver  in  These  Cases — 

The  general  rule  is  that  a  trustee  is  ineligible  because,  on  account 
of  the  fiduciary  position  which  he  occupies,  he  is  not  indifferent 
and  disinterested,  and  because  the  two  characters  are  essentially 
incompatible.®*  The  trustee  has  other  duties  to  perform,  and  he 
should  be  a  check  upon  the  conduct  of  the  receiver.  This  principle 
also  excludes  the  next  friend  of  an  infant,®*  and  also  the  solicitor 
under  a  commission  of  lunacy.®^  The  fact  that  there  are  two  or 
more  trustees  will  not  make  one  of  them  eligible.®*  But  where, 
from  the  superior  knowledge  and  experience  which  the  trustee  ac- 
quires from  the  performance  of  his  duties  as  trustee,  he  seems  to  be 
the  most  capable  person  that  can  be  secured  to  take  the  care  of  the 
trust  property,  it  may  be  proper  that  he  be  appointed  receiver,  and 
that,  too,  even  for  the  protection  of  infants,  but  in  such  a  case  he 
is  not  entitled  to  any  additional  compensation  in  his  capacity  as 
receiver.®*^ 

Section  490.  Of  the  Effect  of  the  Appointment  of  a  Receiver 
Herein. — A  court  of  equity  has  no  power  to  remove  an  officer 
appointed  by  another  and  competent  court,  and  to  appoint  in  his 
stead  one  of  its  own  officers.  Hence  the  appointment  of  a  receiver 
of  the  estate  of  a  decedent  does  not  displace  an  executor  or  adminis- 
trator appointed  by  a  probate  court.®* 


«>Dclancy  v.  Tipton,  3  Hayw.  14. 
It  seems  that  in  such  a  case,  if  the 
court  considered  the  interests  of  mi- 
nors endangered,  it  might  make  the 
appointment  in  their  behalf. 

•o  Stenhouse  v.  Davis,  82  N.  C.  432. 

•^  Sykes  v.  Hastings,  11  Ves.  363; 
Blank  v.  Jolland,  8  Ves.  72;  Sutton  v. 
Jones,  15  Ves.  584;  Stone  v.  Wishart, 
2  Madd.  63. 

Stone  V.  Wishart,  2  Madd.  63. 
Ex  parte  Pincke,  2  Meriv.  452. 


^  Blank  v.  Jolland,  8  Ves.  72 ;  Sykes 
V.  Hastings,  11  Ves.  363. 

^Hibbert  v.  Jenkins,  cited  in  Sykes 
V.  Hastings,  11  Ves.  363;  Newport  v. 
Bury,  23  Beav.  30. 

••Leddel's  Exr.  v.  Starr,  19  N.  J. 
Eq.  159.  It  may  be  remarked  here 
that  a  receiver  of  the  individual  ef- 
fects of  an  administrator  has  no  right 
to  interfere  with  the  duties  of  such 
administrator,  and  if  he  collect  rents 
belonging  to  the  estate,  they  may  be 
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The  receiver  cannot,  unless  authorized  by  the  court,  interfere  in 
suits  pending  against  an  executor  at  the  time  of  his  appointment,*^ 
and  the  appointment  of  a  receiver  does  not  put  an  infant,  in  whose 
behalf  he  acts,  out  of  possession.^  But  the  court  may  authorize 
its  receiver  to  bring  actions  in  the  name  of  a  trustee  whom  he  super- 
sedes and  who  is  restrained  from  exercising  his  functions,  upon 
securing  himself  against  costs;®*  he  must,  however,  indemnify  the 
trustee  in  any  event.*  A  receiver  appointed  in  behalf  of  an  infant 
is  liable  to  the  latter  for  interest  if  he  fail  to  invest  the  funds  when 
sufficient;  and  the  settlement  of  his  accounts,  when  the  infant 
becomes  of  age,  is  not  a  bar  to  the  recovery  thereof.*  But  a 
receiver  has  been  authorized  to  pay  out  the  funds  of  a  minor  in 
order  to  relieve  tenants  impoverished  by  the  failure  of  crops.' 

Section  491.  Of  the  Discharge  and  Removal  of  the  Receiver. — 

The  receiver  will  not  be  discharged  until  the  object  for  which  the 
appointment  was  made  has  been  attained.  Thus,  the  receiver  of 
the  estate  of  several  infants  will  not  be  discharged  until  all  have 
reached  their  majority.*  Moreover  an  infant  should  be  allow^ed  a 
fair  time  after  coming  of  age  within  which  to  examine  the  receiver's 
accounts,  and  the  receiver  should  not  be  discharged  until  such 
reasonable  time  has  elapsed.*^  The  executors  or  administrators  of 
a  deceased  receiver  may  apply  to  the  court  for  a  second  receiver,  to 
which  they  may  account  for  property  which  they  received  from  the 
decedent.®  Where  a  receiver  had  left  the  country  the  court  ordered 
him  to  account,  and  ordered  executors  who  had  previously  declined 
to  act,  but  were  now  willing  to  do  so,  to  act,  instead  of  appointing 
a  new  receiver.''  And  where  trustees  were  removed  on  account  of 
misconduct,  and  a  receiver  was  appointed,  the  latter  was  discharged 
when  new  trustees  took  the  management  of  the  property,  the  court 
being  satisfied  that  no  harm  would  result.® 


recovered  back  —  as  paid  under  mis- 
take. Barker  v.  Clark,  12  Abb.  Pr. 
(N.  S.)  106. 

•T  Gadsden  v.  Whaley,  14  S.  C.  210. 

••  Sharp  V.  Carter,  3  P.  Wms.  379. 

••Green  v.  Winter,  i  Johns.  Ch.  60. 

1  Taylor  v.  Allen,  2  Atk.  213. 

2  Hicks  V.  Hicks,  3  Atk.  274. 
•Jackson  v.  Jackson,  2  Hogan,  238. 
*  Smith  V.  Lyster,  4  Beav.  227. 
•Wildridgc  v.  McKane,  2  Moll.  547. 

According  to  the  usual  practice  in 
chancery  the  infant  is  allowed  a  year 
after  coming  of  age  to  investigate  the 


accounts  of  his  guardian.  Matter  of 
Van  Home,  7  Paige,  46. 

•Williamson  v.  Wilson,  i  Bland's 
Ch.  435.  Cf.  Combs  v.  Jordan,  3 
Bland's  Ch.  284.  A  petition  praying 
that  such  executors  be  ordered  to  ac- 
count was  dismissed  by  an  Enf^lish 
vice-chancellor.  Jenkins  v.  Briant,  7 
Sim.  171. 

^Davy  V.  Gronow,  14  L.  J.  (N.  S.) 
Ch.  134. 

•Bainbridge  y.  Blair,  3  Beav.  421; 
In  re  Colvin,  3  Md.  Ch.  278L 
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I. 

Receivers  in  Judgment  Creditors'  Suits. 

Section  492.  Introductory —  One  of  the  most  important  classes 
of  cases  in  which  a  receiver  is  appointed  is  that  in  which  the  appoint- 
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ment  is  made  in  behalf  of  judgment  creditors.^  The  jurisdiction 
is  founded  essentially  upon  the  inadequacy  of  the  remedies  offered 
at  law,  and,  although  at  present  this  remedy  has  largely  given  place 
to  the  modern  and  statutory  proceeding  supplementary  to  execu- 
tion, which  is  generally  a  summary  proceeding,  yet,  according  to  a 
well-established  principle  of  the  law,  equity  does  not  thereby  lose 
its  jurisdiction. 

This  subject  is,  moreover,  of  great  practical  importance  because 
the  statutory  proceeding  is  founded  upon  it,  because  the  courts  fol- 
low the  chancery  precedents  as  far  as  they  are  applicable,  and,  be- 
cause, as  a  rule,  the  powers  and  duties  of  receivers  are  still  largely 
governed  by  these  precedents,  the  statute  having  been  intended  al- 
most exclusively  to  regulate  the  practice  in  reference  to  obtaining 
the  appointment. 

Upon  general  principles  of  equity  jurisprudence  a  receiver  is  gen- 
erally allowed  a  judgment  creditor  almost  as  a  matter  of  course, 
upon  his  filing  a  bill  showing  the  recovery  of  a  judgment,  the  issue 
of  an  execution  thereon  and  the  return  thereof  unsatisfied.*  And  it 
has  been  said  that  the  filing  of  a  creditor's  bill  and  the  service  of 
the  process  create,  in  equity,  a  lien  on  the  effects  of  the  debtor, 
which  has  been  termed  an  equitable  levy  thereon.*  If  an  injunc- 
tion had  been  issued  the  appointment  was  especially  favored,  inas- 
much as  it  tended  to  protect  the  debtor's  interest  in  the  property  * 
and  it  has  been  held  to  be  the  creditor's  duty,  under  such  circum- 
stances, to  apply  for  a  receiver.*  But  a  receiver  will  not  be  ap- 
pointed ex  parte  unless  some  special  ground  exists  which  necessi- 
tates the  taking  of  immediate  action,  as  where  the  property  is  of  a 
perishable  nature,  or  consists  of  choses  in  action  which  may  be  lost 
unless  immediately  collected  or  secured.^ 


1  Harman  v.  McMullin,  85  Va.  187, 
7  S,  E.  R.  349. 

^Bloodgood  V.  Clark,  4  Paige,  574; 
Osbom  V.  Heycr,  2  Paige,  342;  Fitz- 
burgh  V.  Everingham,  6  Paige,  29; 
Bank  of  Monroe  v.  Schermerhom, 
Clarke's  Ch.  214;  Johnson  v.  Tucker, 
2  Tcnn.  Ch.  398;  Jones  v.  Pugh,  8  Ves. 

71. 
•Tilford  V.  Bumham,  7  Dana,  no; 

Miller  v.  Sherry,  2  Wall.  249 ;  Beck  v. 
Burdett,  I  Paige,  305;  Edgell  v.  Hay- 
wood, 3  Atk.  357. 
*Fitzburgh  v.  Everingham,  6  Paige, 

29. 
*  Osborne  v.  Heyer,  2  Paige,  342; 


Bank  of  Monroe  v.  Schermerhom, 
Garke's  Ch.  214.  In  the  former  case 
where  one  creditor  had  obtained  an 
injunction  and  another  a  receiver,  the 
proceeding  being  attachment  for  the 
non-delivery  of  property  to  the  re- 
ceiver, the  debtors  were  ordered  to 
deliver  and  the  attachment  was  sus- 
pended. 

^Sandford  v.  Sinclair.  8  Paige,  373. 
affirming  3  Edw.  Ch.  393.  But  see 
Bank  of  Monroe  v.  Schermerhom, 
Clarke's  Ch.  214;  Austin  v.  Figueira, 
7  Paige,  56,  where  a  receiA'er  was  al- 
lowed before  answer,  an  in j unction 
having  been  issued. 


§§49^-494-]       DENIAL GENERALLY    OF    APPOINTMENT.  679 

Where  equity  will  sustain  a  creditor's  bill  it  will  also  grant  the 
aid  of  a  receiver.^ 

Section  493.  Of  the  Effect  of  Denials  by  the  Defendant — 
Where  the  answer  positively  denies  the  debt,  in  the  absence  of 
other  evidence,  the  relief  will  be  refused.*  And  where  there  are 
reasonable  grounds  for  suspecting  irregularities  in  the  judgment  or 
execution,  the  application  may  be  denied,  pending  an  investigation 
of  the  supposed  irregularity.*  But  a  denial  by  the  defendant  that 
he  has  any  effects  to  the  possessicMi  of  which  a  receiver  would  be 
entitled,  is  not  a  sufficient  groimd  for  refusing  the  appointment;^^ 
neither  is  an  affidavit  that  he  has  no  property  to  the  amount  of 
the  plaintiff's  demand,"  nor  will  such  a  denial  excuse  the  defendant 
from  executing  a  formal  assignment.^^ 

Section  494.  When  a  Receiver  May  be  Appointed  in  These  Cases 
—  Necessity  of  Judgment  and  Execution.—  A  receiver  will  be  ap- 
pointed in  the  interest  of  a  creditor  where  he  alleges  the  recovery 
of  a  judgment  and  a  levy  upon  certain  property  to  which  there  were 
conflicting  claims,  if  it  further  appear  that  the  plaintiff  is  threatened 
with  loss  unless  he  is  allowed  the  relief.^^  And  where  a  business  is 
wholly  conducted  and  managed  by  the  debtor  in  the  name  of  his 
wife,  he  acting  apparently  as  her  agent,  being  also  assisted  therein 
by  his  minor  children,  a  receiver  of  the  assets  may  be  appointed 
where  it  appears  that  the  defendants  are  disposing  of  ther  property 
and  calling  in  outstanding  claims."    Where^the  debtor  has  placed 


7  Livingston  v.  Swofford  Bros.  Dry- 
Goods   Co.   12  Colo.   320,  56   Pac.   R. 

351. 

8  Fogarty  v.  Bourke,  i  Con.  &  Law. 
565 ;  La  Chaise  v.  Lord,  4  E.  D.  Smith, 
612,  I  Abb.  Pr.  213,  10  How.  Pr.  461. 
In  this  case,  where  the  action  was 
brought  by  one  of  a  large  number  of 
creditors  of  an  insolvent  firm  against 
both  general  and  special  partners,  ask- 
ing for  an  injunction  and  a  receiver, 
the  special  partner  denied  his  indebt- 
edness. 

^  Bank  of  Wooster  v.  Spencer, 
Clarke's  Ch.  386.  But  see  Lent  v. 
McQueen,  15  How.  Pr.  313,  where 
it  was  alleged  that  the  judgment  was 
confessed  to  secure  a  contingent  lia- 
bility not  matured,  and  the  court  held 


that  it  could  not  go  behind  the  judg- 
ment and  execution. 

10  Browning  v.  Bettis,  8  Paige,  568; 
Bloodgood  V.  Clark,  4  Paige,  574.  In 
the  first  case  it  was  held  that  the  or- 
der for  the  delivery  of  property  to  a 
receiver  should  be  general,  even 
though  the  debtor  admits  having  cer- 
tain property,  but  denies  having  cer- 
tain other  specified  property.  Chip- 
man  V.  Sabbaton,  7  Paige,  47;  Fuller 
v.  Taylor,  6  N.  J.  Eq.  301. 

11  Fitzburgh  v.  Everingham,  6  Paige, 

12  Chipman  v.  Sabbaton,  7  Paige,  47. 
18  Field  V.  Jones,  11  Ga.  418. 
i*Penn  v.  Whiteheads,  12  Gratt.  74. 

The  receiver  in  such  a  case  should  not 
be  directed  to  pay  creditors  until  their 
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his  property  in  such  shape  that  a  judgment  is  not  a  lien  upon  it,  or 
has  created  a  trust  for  his  own  benefit  to  the  prejudice  of  his  cred- 
itors, a  receiver  is  a  proper  relief.^*  A  judgment  creditor,  having 
had  an  execution  issued  and  returned  unsatisfied,  is  entitled  to  a 
receiver  of  a  corporation  where  it  is  shown  that  the  company  is 
fraudulently  diverting  its  assets,  that  its  indebtedness  is  greater 
than  its  assets,  and  that  its  affairs  are  being  managed  in  fraud  of 
its  creditors.^®  A  receiver  will  be  appointed  where  the  real  prop- 
erty of  the  debtor  is  insufficient  to  pay  the  claims  and  is  incumbered 
with  mortgages  and  judgments,  and  the  priorities  are  unascer- 
tained;" and,  in  some  jurisdictions,  a  receiver  will  be  appointed  at 
the  instance  of  creditors  in  an  action  to  charge  the  separate  estate 
of  a  married  woman  for  debts  contracted  by  her  in  her  individual 
business,  where  there  is  danger  that  the  separate  estate  will  be  dissi- 
pated or  carried  out  of  the  state.*®  And  in  England,  where  cred- 
itors sought  a  sale  of  real  estate  in  the  hands  of  an  infant  heir,  they 
were  allowed  a  receiver.*®  A  receiver  of  realty  might  be  appointed 
in  the  first  instance,  where  the  answer  of  the  defendants  shows  that 
there  was  no  personalty,  and  that  the  rents  and  profits  of  the  realty 
must  ultimately  be  subjected  to  the  payment  of  the  debt,**  A  re- 
ceiver has  also  been  allowed  where  the  only  property  a  debtor  had 
was  a  life  estate,  and  he  had  gone  out  of  the  country.^ 

To  be  entitled  to  have  a  receiver  of  the  rents  of  real  estate  ap- 
pointed a  judgment  creditor  should  be  fairly  in  court  with  respect 
of  the  estate.^  Creditors  who  have  neither  Hen  or  title,  and  have 
not  recovered  judgment,  are  not  entitled  to  a  receiver  in  a  suit  to 
set  aside  an  assignment  and  pretended  sale  by  the  debtor  of  his 
assets.^  It  is  not  correct  that  a  receiver  cannot  be  appointed  until 
after  answer  filed  and  before  replication,  or  until  the  proofs  show 


claims  and  priorities  have  been  deter- 
mined by  the  court. 

1*  Johnson  v.  Woodruff,  8  N.  J.  Eq. 
120,  affirmed,  8  N.  J.  Eq.  729.  In  this 
case  the  debtor  had  a  hfe  interest  in 
certain  premises  and  had  used  his  own 
funds  to  erect  a  building  thereon,  the 
rents  of  which  he  was  receiving.  Cf. 
McCraith  v.  Quin,  Jr.  R.  7  Eq.  324. 

1®  Monarch  Co.  v.  Bank  of  Hardins- 
burg,  103  Ky.  276,  44  S.  W.  R.  700, 

956. 

17  Smith  V.  Butcher,  28  Gratt.  144. 
The  receiver  will  be  directed  to  take 
possession^  collect  arrears  of  rent,  and 


give  leases.  Cf.  Grantham  v.  Lucas, 
IS  W.  Va.  425, 

18  Todd  V.  Lee,  15  Wis.  365. 

*•  Sweet  V.  Partridge,  i  Cox,  433. 
It  seems  from  the  same  case  as  re* 
ported  in  Dick.  696,  that  a  receiver 
had  already  been  allowed  in  an  ordi- 
nary creditor's  suit  seeking  satisfac- 
tion out  oi  the  personalty  first 

20  Jones  V.  Pugh,  8  Ves.  71. 

21  McCraith  v.   Quin,  Ir.  R,  7  Eq- 

X2A, 

«  Congdon  v.  Lee,  3  Edw.  Cn.  304. 
»  Pclzcr  V.  Hughes,  27  S.  C  4t& 
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that  there  is  property  to  go  into  the  hands  of  a  receiver.  A  broad 
discretion  is  lodged  in  the  court  to  appoint  a  receiver  in  cases  where 
executions  have  been  returned  unsatisfied.^  While  a  court  may 
appoint  a  receiver  on  a  creditor's  bill  where  it  is  "  just  or  con- 
venient "  to  do  so,  yet  these  words  do  not  confer  an  arbitrary  or 
unregulated  discretion  on  the  court,  and  do  not  empower  the  court 
to  invent  new  modes  of  enforcing  judgments  in  substitution  of  the 
ordinary  ones.  In  such  case  a  receiver  should  not  be  appointed 
merely  because  it  would  be  more  convenient  to  obtain  satisfaction 
in  such  manner.^  It  has  been  held  that  under  a  statute  authorizing 
the  appointment  of  a  receiver  when  a  corporation  is  insolvent,  any 
creditor  is  entitled  to  such  appointment  without  first  reducing  his 
claim  to  judgment  or  in  any  other  way  making  it  a  lien  upon  the 
corporate  property.*® 

It  is  a  general  rule  that  a  creditor's  bill  will  not  be  entertained 
unless  the  claim  has  been  reduced  to  judgment  and  an  execution  has 
been  issued  and  returned  in  whole  or  in  part  unsatisfied.^  While  the 
rule  is  entirely  reasonable  in  so  far  as  it  requires  the  claim  to  be 
first  adjudicated,  it  is  susceptible  of  criticism  in  rigidly  requiring 
the  issuance  and  return  of  an  execution.  If  it  can  be  shown  that  the 
debtor  has  no  property  subject  to  execution,  and  that  to  issue  the 
writ  would  be  wholly  without  avail,  it  is  beyond  comprehension 
why  the  creditor  should  be  compelled  to  waste  money  and  eflfort, 
and,  may  be,  an  opportunity  to  secure  his  claim,  in  a  vain  under- 
taking. In  this  particular  the  rule  violates  the  maxim,  the  law  does 
not  require  the  doing  of  that  which  is  useless. 

We  have  the  declaration  of  the  supreme  court  of  Minnesota,  that 
even  when  required  by  express  statutory  provision,  the  issuing  of  an 
execution  will  not  be  compelled  as  a  condition  precedent  to  the 
right  of  a  judgment  creditor  to  maintain  his  action,  when  it  is  made 
to  appear  that  to  have  done  so  would  have  been  without  avail.^  To 
the  rule,  that  a  creditor  of  a  corporation  is  not  entitled  to  have  its 
property  put  in  the  hands  of  a  receiver  until  his  claim  is  reduced 
to  judgment  and  a  writ  of  execution  has  been  issued  and  returned 
unsatisfied,  an  exception  has  been  declared  to  be  where  the  assets 
of  a  corporation,  which  a  creditor  is  entitled  to  have  applied  to  the 
satisfaction  of  his  demand,  will  probably  be  lost  or  fraudulently 


^*  Dultin  V.  Thomas,  97  Mich.  93,  56       Co.  v.  Davis  (Tex.  Civ.  App.),  30  S. 
N.  W.  R.  239.  W.  R.  697. 

^  Harris  v.  Beauchamp,  i  Q.  B.  801.  ^  Clarke  v.  Rajrmond,  84  Iowa,  251. 

San  Antonio  &  Gulf  Shore  R.  R.  28Klee  v.  Steele  Co.  60  Minn.  355, 

62  N.  W.  R.  399. 
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disposed  of  by  corrupt  officials,  unless  a  receiver  is  appointed,  and 
the  creditor  has  no  adequate  remedy  at  law.^ 

Section  495.  General  Rules  Regulating  the  Appointment  —  Dili- 
gence—  Upon  the  principle  "  Vigilantibus  non  dormientibus  jura 
subvcniunt,"  a  court  of  equity  will  not  appoint  a  receiver  in  the 
interest  of  a  creditor  unless  he  act  with  reasonable  diligence.** 
There  can,  in  the  nature  of  things,  be  no  arbitrary  rule  as  to  what  is 
reasonable  time,  but  in  each  case  it  rests  largely  in  the  discretion  of 
the  court  considering  all  the  facts  and  circumstances  of  the  case. 
Thus,  where  the  creditor  slept  upon  his  rights  for  a  number  of  years 
and  had  become  a  lessee  of  his  debtor,  a  receiver  was  refused  ;^*  so 
also,  where  a  creditor,  without  excuse,  waited  nine  years  after  the 
return  of  his  execution  before  filing  a  bill.'* 

Section  496.  The  Creditor  Must  First  Exhaust  His  Remedy 
at  Law. —  It  is  a  general  rule  in  equity  that  before  the  chancellor 
will  act  in  behalf  of  a  litigant,  he  must  first  have  exhausted  the 
remedy  at  law.  And  hence,  if  the  papers  show  that  the  debtor  has 
property  which  could  be  reached  at  law,  a  receiver  will  be  refused, 
notwithstanding  the  rule  that  the  return  of  an  execution  unsatisfied 
gives  a  prima  facie  right.^  Thus,  a  receiver  was  refused  where  the 
bill  itself  showed  property  which  could  be  levied  on;^  so  also, 
where  the  bill  showed  that  the  defendant  was  the  proprietor  of  a 
hotel  and  had  a  large  amount  of  personal  property,  consisting  of  fur- 
niture and  other  appurtenances  of  the  establishment.*"  And  where 
tenants  occupied  certain  premises  known,  both  by  the  creditor  and 
the  sheriff,  to  belong  to  the  debtor,  and  which  had  been  offered  in 
satisfaction  of  the  debt,  a  motion  to  compel  the  tenants  to  attorn  to 
a  receiver  and  to  jwiy  the  rents  to  him,  was  refused.** 

Where  the  defendant's  affidavit  showed  that  the  creditor's  pro- 


^Kentucky  Racing  &  Breeding 
Asso.  V.  Galbraith,  yj  S.  W.  R.  371. 

«>  Gould  V.  Tryon,  Walk.  (Mich.) 
353 ;  Fogarty  v.  Bourkc,  2  Dm.  &  War. 
580. 

*i  Fogarty  v.  Bourke,  2  Dru.  &  War. 
580. 

82 Gould   V.   Tryon,  Walk.    (Mich.) 

353. 

88  Cassidy  v.  Meacham,  3  Paige,  311 ; 
Smith  V.  Thompson,  Walk.  (Mich.)  i; 
Steward  v.  Stevens,  Harring.  (Mich.) 
169;  Thayer  v.  Swift,  Harring.  (Mich.) 


430;    Parker  v.   Moore,  3  Edw.  Ol 

234. 

8*  Parker  v.  Moore,  3  Edw.  Ch.  234. 
where  an  execution  had  been  issued 
for  three  years;  Starr  v.  Rathbone,  i 
Barb.  70;  Second  Ward  Bank  v.  Up- 
mann,  12  Wis.  499,  for  the  reason  that, 
under  an  execution  sale,  the  debtor's 
right  of  redemption  would  be  better 
secured. 

8»  Starr  v.  Rathbone.  T  Barb.  70. 

88  Condon  v.  Lee,  3  Edw.  Ch.  304. 
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ceeding  had  been  unnecessarily  precipitated,  and  that  he  had  had  no 
notice  of  the  amount  of  the  judgment,  and  that  he  would  have  paid 
the  debt  if  he  had  known  the  amount,  and  it  also  appeared  that  he 
had  never  been  duly  served,  a  receiver  was  refused.^^  But  where  the 
complainant  swears  in  the  verification  that  an  execution  has  been 
issued,  an  ordinary  affidavit,  upon  a  motion  before  answer,  denying 
that  fact  is  not  sufficient  to  dissolve  an  injunction.^  And  where 
the  cause  of  the  failure  of  the  remedy  at  law  is  due  entirely  to  the 
neglect  or  refusal  of  the  officers  of  the  court  to  perform  their  duties, 
such  failure  will  not  justify  the  appointment  of  a  receiver.^® 

Before  a  receiver  can  be  appointed  in  proceedings  by  a  judgment 
creditor  "  it  is  absolutely  necessary  that  the  creditor  should  have  ex- 
hausted all  legal  remedies,  and  it  is  absolutely  necessary  that  he 
should  have  caused  execution  to  issue  upon  his  judgment  and  that 
such  execution  should  have  been  returned  unsatisfied  in  whole  or  in 
part.  *  *  *  The  issuance  and  return  of  execution  unsatisfied  is 
regarded  as  the  best  evidence  that  the  creditor  has  in  good  faith 
exhausted  his  remedy  at  law."  It  was  held  that  the  execution 
should  be  issued  to  the  county  of  the  defendant's  residence,  as  it  is 
there  his  property  is  supposed  to  be;  or  there  must  be  a  showing  of 
exceptional  facts  to  excuse  such  failure.*^ 

Section  497.  Miscellaneous  Objections  to  the  Appointment. —  It 
has  already  been  shown  that  the  failure  to  serve  the  defendant 
with  a  copy  of  the  bill  is  a  good  defense.*^  And  where  the  suit  had 
been  begun  against  the  debtor  in  his  lifetime  and  he  died  pending 
the  proceeding,  the  bill  being  revived  against  his  representatives, 
a  receiver  will  not  be  appointed,  but  the  property  of  the  decedent 
will  be  disposed  of  under  the  statute,  so  that  any  priority  obtained 
by  the  filing  of  the  bill  will  be  lost.*^    A  discharge  in  bankruptcy 


37  Hart  V.  Tims,  3  Edw.  Ch.  226.  A 
motion  for  a  receiver,  upon  a  bill,  after 
service  of  the  subpcena  but  before  ser- 
vice of  the  bill,  was  said  to  be  con- 
trary to  the  usual  practice,  and  costs 
ivcre  refused  to  both  parties. 

38  Strange  v.  Langley,  3  Barb.  Ch. 
650. 

3®  Thompson  v.  Allen  County,  115 
U.  S.  550.  In  this  case  a  judgment 
has  been  obtained  against  a  county 
and  a  mandamus  had  been  issued  to 
compel  the  levy  and  collection  of  a 
tax    to  pay  the  same,  but  the  officers 


refused  to  qualify  or  to  act  Cf.  Su- 
pervisors V.  Rogers,  7  Wall.  175 ;  Meri- 
wether V.  Garrett,  102  U.  S.  472 ;  Gar- 
rett V.  City  of  Memphis,  s  Fed.  R. 
860. 

"•^^Minkler  v.  United  States  Sheep 
Co.  4  N.  D.  507,  62  N.  W.  R.  594,  33 
L.  R.  A.  546. 

*iHart  V.  Tims,  3  Edw.  Ch.  226. 
Cf.  Austin  V.  Figueira,  7  Paige,  56, 
where  a  receiver  was  allowed  before 
answer,  notice  having  been  given  of 
the  application. 

42  Sylvester  v.  Reed,  3  Edw.  Ch.  296; 
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will  not  avail  as  a  defense,  where  it  appears  that  the  judgment  on 
which  the  bill  was  founded  was  obtained  subsequently  to  such 
discharge,  and  that  the  defendant  had  not  availed  himself  of  it  as 
a  defense  to  the  action;*^  nor  is  it  a  defense  that  the  plaintiff  has 
waived  an  answer  upon  oath.** 

The  pendency  of  a  motion  for  leave  to  amend  the  bill  is  no  ob- 
jection to  a  motion  for  a  receiver,  provided  the  defect  in  the  bill  is 
not  fatal  or  such  as  to  render  the  bill  demurrable.**  A  receiver  will 
be  refused  where  the  objection  is  raised  that  the  bill  does  not  allege 
that  the  execution  was  directed  to  the  sheriff  of  the  county  where 
the  defendant  then  resided.*^ 

Section  498.  Of  the  Return  of  the  Execution. —  The  authorities 
are  not  agreed  upon  the  question  whether  the  receiver  will  be  ap- 
pointed on  a  creditor's  bill  where  the  execution  is  returned  before 
the  legal  return  day.  It  has  been  held  that  the  full  period  must 
elapse,  and  that  it  is  not  material  whether  the  return  is  made  volun- 
tarily or  at  the  request  of  the  creditor.  This  rule  proceeds  upon 
the  theory  that  the  remedy  at  law  must  be  fully  and  fairly  exhausted 
before  resort  to  a  court  of  equity,  and  that  the  fact  of  no  property 
found  at  some  time  prior  to  the  return  day,  will  not  justify  the  pre- 
sumption that  none  can  be  found  before  the  time  shall  fully  expire.*^ 
But  other  courts  take  a  different  view;*®  and  it  has  been  held  that 
a  receiver  may  be  appointed  upon  a  creditor's  bill  found  upon  a 
judgment  against  joint  debtors,  where  only  one  was  served  with 
process  and  the  sheriff  returned  that  the  defendants  had  no  prop- 
erty, although  it  did  not  appear  from  the  return  that  there  might 
not  be  separate  property.*^    An  irregularity  in  the  return  of  an  exe- 


Mathews  v.  Ncilson,  3  £dw.  Ch.  346. 
In  this  case  there  is  a  dictum  to  the 
effect  that  the  rule  would  be  other- 
wise if  a  receiver  had  been  appointed 
and  he  had  obtained  possession.  Cf. 
Nicoll  V.  Boyd,  90  N.  Y.  516. 

•**  Steward  v.  Green,  11  Paige,  535. 
In  this  case  the  defendant  had  ap- 
peared in  the  bankruptcy  proceedings 
and  had  made  various  defenses.  Cf. 
Gibson  v.  Gorman,  44  N.  J.  L.  325. 

**  Root  V.  Safford,  2  Barb.  Ch.  33. 

^Barnard  v.  Darling,  i  Barb.  Ch. 
76.  In  this  case  the  motion  was  di- 
rected to  stand  over  pending  a  motion 
to  set  aside  the  judgment. 


*«  Williams  v.  Hogeboom,  8  Paige, 
469.  No  costs  were  allowed  and  the 
complainant  was  directed  to  amend 
and  then  renew  his  application. 

*7  Thayer  v.  Swift,  Harrmg.(Mich.) 
430;  Steward  v.  Stevens,  Harrtng. 
(Mich.)  169;  Smith  v.  Thomp^ofl, 
Walk.  (Mich.)  i;  Williams  v.  Hub- 
bard, Walk.  (Mich.)  28;  Beach  v. 
White.  Walk.  (Mich.)  495-  Cf,  Cas- 
sidy  V.  Meacham,  3  Paige,  311;  Beck 
V.  Burdett,  i  Paige,  305 ;  McElwain  v. 
Willis,  9  Wend.  546. 

^Williams  v.  Hogeboom,  8  Paige. 
469;  Bowen  v.  Parkhurst,  24  111.  257. 

^Austin  V.  Figueira,  7  Paige,  561 
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cution  into  the  office  of  a  wrong  clerk,  if  it  were  issued  upon  a 
valid  judgment,  cannot  be  insisted  upon  in  a  court  of  chancery  as 
a  ground  for  resisting  an  application  for  a  receiver  upon  a  creditor's 
bill  founded  upon  the  judgment,  even  if  a  court  of  law  would  notice 
the  irregularity  upon  an  application  to  set  aside  the  return.^ 

Section  499.  Relief  Will  be  Granted  Only  to  Lien  Creditors. — 
It  is  the  general  rule  that  equity  will  not  interfere  with  the  posses- 
sion and  control  of  the  property  of  the  debtor  by  appointing  a  re- 
ceiver in  favor  of  general  contract  creditors,  and  that  the  creditor 
must  first  reduce  his  claim  to  a  judgment.^^  Hence,  a  receiver  will 
not  be  appointed  on  a  bill  filed  by  a  creditor  before  judgment, 
which  alleges  that  the  defendant  has  made  fraudulent  transfers  and 
mortgages.*^  And  a  judgment  pro  confesso  on  valid  claims  in  favor 
of  certain  creditors  will  not  warrant  a  receiver  in  aid  of  another 
contract  creditor.*^  But,  under  a  statutory  modification  of  the  rule, 
receivers  have  been  appointed  in  favor  of  creditors  of  a  partnership 
suing  in  behalf  of  themselves  and  all  other  creditors,  where  the 
indebtedness  is  undisputed."  Where  a  vessel  has  been  libeled  in 
the  United  States  court  and  taken  possession  of  by  a  marshal,  a 
state  court  appointed  a  receiver  upon  the  motion  of  a  mortgagee, 
to  the  end  that  all  other  claimants,  including  several  mortgagees 
and  judgment  creditors,  might  be  protected  and  for  the  purpose  of 


The    receivership    covered    the    joint 
properties   and  the   separate  property 
of  the  defendant  served  with  process, 
w  Clark  v.  Dakin,  2  Barb.  Ch.  36. 
"Uhl  v.  Dillon,  10  Md.  500;  Nus- 
baum  V.  Stein,  12  Md.  315;  Hubbard 
V.  Hubbard,  14  Md.  356;  Rich  v.  Levy, 
16  Md.  74;  May  v.  Greenhill,  80  Ind. 
124 ;  Bayaud  v.  Feflows,  28  Barb.  451 ; 
Adee  v.  Bigler,  81  N.  Y.  349 ;  Johnson  . 
V.  Famum,  56  Ga.  144 ;  Dodge  v.  Pyro- 
lusite  Manganese  Co.  69  Ga.  665.    Cf. 
Blondheim    v.    Moore,    11    Md.    365; 
Wiggins  V.  Armstrong,  2  Johns.  Ch. 
144;   Holdrege  v.  Gwynne,   18  N.  J. 
Eq.   26;  Young  v.  Frier,  9  N.  J.  Eq. 
465;    Phelps   V.    Foster,    18   111.    309; 
Bigelow    V.     Andress,    31     111.     322; 
Rhodes  v.  Cousins,  6  Rand.  188.    Con- 
tra, Rosenberg  v.  Moore,  11  Md.  376; 
Wachtel  v.  Wilde,  58  Ga.  50;  Morri- 
son V.  Shuster,  i  Mackey,  190;  Keh- 
Icr  V.  Jack  Mfg.  Co.  55  Ga.  639. 


»2Hulse  V.  Wright,  Wright  (Ohio), 
61;  Rich  V.  Levy,  16  Md.  74;  Nus- 
baum  V.  Stein,  12  Md.  315.  But  see 
contra,  Haggarty  v.  Pittman,  i  Paige, 
298,  where  the  bill  alleged  insolvency, 
and  an  assignment  to  an  insolvent  who 
was  also  a  creditor;  Rosenberg  v. 
Moore,  11  Md.  376,  where  a  portion 
of  the  debtor's  property  was  alleged 
to  be  in  imminent  danger  from  having 
been  assigned  in  trust  for  creditors 
to  a  notoriously  insolvent  and  worth- 
less person;  Cohen  v.  Meyers,  42  Ga. 
46,  and  Thompson  v.  Differdorfer,  i 
Md.  Ch.  489,  cases  of  fraudulent  trans- 
fers. 

w  McGoldrick  v.  Slevin,  43  Ind.  522. 

WMott  V.  Dunn.  10  How.  Pr.  225; 
La  Chaise  v.  Lord,  10  How.  Pr.  461; 
Levy  V.  Ely,  15  How.  Pr.  395;  Jack- 
son V.  Sheldon,  9  Abb.  Pr.  127. 
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obtaining  and  distributing  any  surplus  after  the  claims  of  the  libel- 
lants  had  been  satisfied.**  In  New  York  a  receiver  of  the  property 
of  a  corporation,  foreign  or  domestic,  cannot  be  appointed  upon 
the  filing  of  a  bill  by  a  creditor  at  large,  on  behalf  of  himself  and 
all  others  similarly  situated.^* 

Section  500.  Of  Receivers  in  the  Interest  of  the  Holders  of  Equi- 
table Liens — A  court  of  equity  will,  in  general,  appoint  a  receiver 
in  the  interest  of  the  owner  of  an  equitable  lien  upon  the  property 
of  a  debtor,  and  upon  this  ground,  where  a  complainant  shows  a 
lien  which  cannot  be  enforced  at  law,  a  receiver  may  be  appointed." 
Thus,  where  certain  persons  had  been  given  an  assignment  of  the 
freight  to  be  earned  by  a  vessel  and  also  of  the  Hen  and  interest  of 
the  master  therein,  in  return  for  money  advanced  for  the  repair  of 
the  vessel,  and  it  was  shown  that  the  owners  were  insolvent  and 
that  a  receiver  was  necessary  in  order  to  secure  the  lien,  the  court 
held  it  a  proper  case  for  the  appointment  of  a  receiver."  And  a 
judgment  creditor  was  allowed  a  receiver  of  the  crops  of  a  planta- 
tion carried  on  in  the  name  of  another,  in  an  action  to  subject  the 
debtor's  interest  therein  to  the  satisfaction  of  his  judgment.**  And 
where  a  creditor  had  an  annuity  charged  upon  real  property  which 
was  in  arrears,  and  he  was  without  legal  relief,  he  was  allowed  a 
receiver  until  the  arrears  were  paid  up.®^  So,  also,  a  receiver  of 
a  living  has  been  appointed  in  favor  of  a  judgment  creditor  of  the 
incumbent.** 

Section  501.  Of  Receivers  in  Cases  of  Assignment  for  the  Bene- 
fit of  Creditors —  A  receiver  is  frequently  appointed  in  the  interest 
of  creditors  under  an  assignment  made  by  a  debtor  for  their  benefit. 
Thus,  a  receiver  has  been  allowed  where  the  assignee  or  trustee 
refused  to  execute  the  trust  imixDsed  upon  him  ;**  and  also,  where, 
having  accepted  the  trust,  the  assignees  so  mismanaged  the  property 
and  neglected  their  duties  that  there  was  danger  of  waste  or  diver- 
sion of  the  property  f^  and  in  another  case  where  an  assignee  of  real 

56  Thompson    v.    Van    Vcchten,    5  property   was   being  rapidly   disposed 

Ducr,  618.  of,  and  there  were  evidences  of  fraud. 

5«  Lehigh  Coal  &  Navigation  Co.  v.  •^Sankey  v.  O'Maley,  2  Moll.  401: 

Central  R.  R.  Co.  43  Hun,  546.  Taylor  v.   Emerson,  4  Dru.   &   War. 

w  Bloodgood  V.  Clark,  4  Paige,  574.  "7. 

wSorley   v.    Brewef,    18  How.    Pr.  « Hawkins   v.   Gathercole.  31   Eng. 

276.  L.  &  Eq.  305,  I  Sim.  (N.  S.)  63. 

■^Micou    V.    Moses,    72    Ala.    439.  «*Suydam    v.    Dequindre,    Harring. 

The  proof  in  this  case  showed  that  the  (Mich.)  347. 

••Jones  V.  Dougherty,  lo  Ga.  27.^ 
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estate  which  was  to  have  been  sold  and  the  rents  and  proceeds  ap- 
plied in  payment  of  certain  debts,  remained  in  possession  for  several 
years  without  paying  any  debts.** 

Section  502.  Of  Receivers  as  Against  Chattel  Mortgagees. — 
It  sometimes  happens  that  the  equities  of  general  and  unsecured 
creditors  are  such  that  a  receiver  will  be  appointed  as  against  a 
mortgagee  of  chattels,  and  in  a  proper  case  the  relief  may  be 
granted  as  well  against  a  mortgagee  in  possession  as  against  one 
out  of  possession.  Thus,  where  a  mortgagee  in  possession  had  sold 
a  portion  of  the  property,  and  as  to  the  remainder  stood  in  the 
relation  of  trustee  for  the  other  creditors,  a  receiver  was  appointed 
where  the  mortgagee  was  about  to  dispose  of  the  property  in  his 
hands  to  the  prejudice  of  a  judgment  creditor.®*  And  where  all 
the  available  property  of  the  debtor  was  claimed  to  be  covered  by 
a  mortgage,  and  was  more  than  sufficient  to  pay  the  mortgage  debt, 
a  receiver  was  allowed  upon  a  bill  alleging  that  a  portion  of  the 
property  was  not  affected  by  the  mortgage,  and  that  the  debtor, 
who  was  in  possession,  was  disposing  of  it  with  the  permission  of 
the  mortgagee.^  But  an  attaching  creditor  was  refused  a  receiver 
where  the  debtor  had  executed  a  mortgage  in  favor  of  certain  other 
creditors  whose  claims  were  in  amount  about  equal  in  value  to  the 
property  mortg^ged.*^ 

Section  503.  Of  Receivers  in  Cases  of  Fraudulent  Assignments 
and  Transfers. — Receivers  are  frequently  appointed  in  cases  of  as- 
signments of  property  by  a  debtor  where  it  appears  that  such  assign- 
ments are  made  to  hinder,  delay  or  defraud  creditors.  Thus,  where 
a  fraudulent  assignment  was  made  to  an  insolvent  assignee  the  as- 
signor continuing  in  possession,  a  receiver  was  appointed  ;^  but  if 
the  assignee  is  responsible  the  relief  may  be  refused.®®  And  if  the 
property  has  come  into  the  possession  of  the  assignee,  the  court  will 
not  determine  his  title  upon  the  application  for  the  receiver,  unless 


®*  Malcolm  v.  Montgomery,  2  Moll. 
500.  The  assignee  in  this  case  was 
ivithout  jurisdiction  of  the  court,  and, 
as  he  had  not  appeared,  the  receiver- 
ship was  granted  until  answer  filed. 

•^Gouthwaite  v.  Rippon,  8  L.  J.  (N. 

S,)  Ch.  139- 

^  Rose  V.  Bevan,  10  Md.  466. 

«T  Silverman  v.  Kuhn,  53  Iowa,  436. 
Tlie  application  in  this  case  was  under 


a  statute  permitting  receivers  to  be 
appointed  where  the  property  is  in 
danger  of  being  lost  or  materially  in- 
jured or  impaired,  which  elements  the 
applicant  did  not  prove  to  exist. 

^Connah  v.  Sedgwick,  i  Barb.  210. 

^  Goodyear  v.  Betts,  7  How.  Pr. 
187.  In  this  case  the  allegations  of 
insolvency  were  upon  information  and 
belief,  and  were  denied. 
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he  is  made  a  party.^*^  And  where  a  debtor,  while  heavily  in  dd>t, 
disposed  of  large  amounts  of  stock  and  could  not  satisfactorily  ac- 
count for  the  transfers,  a  receiver  was  appointed  in  order  to  bring 
actions  to  determine  what  had  become  of  the  pwoperty,  and  that,  too, 
notwithstanding  the  debtor  denied  the  allegations  of  bad  faith." 

It  seems  that  creditors,  as  such,  may  institute  suits  to  set  aside 
fraudulent  transfers  of  property,  and,  if  the  transfers  be  set  aside, 
they  may  either  levy  execution  thereon  or  have  a  receiver  appointed 
to  sell  and  convey  the  property  for  their  benefit.''^  A  receiver  may 
also  be  appointed  where  a  defendant  is  disposing  of  his  property 
with  the  intent  to  evade  a  decree  of  the  court  directing  him  to  pay 
over  certain  funds  ;y^  but  an  assignee  of  a  term  is  not  entitled  to  a 
receiver  as  against  the  owner  of  the  remainder,  pending  a  suit  to 
set  aside  as  fraudulent  the  conveyance  of  the  remainder.^* 

Section  504.  Of  Priorities. —  Where  a  receiver  of  real  property, 
or  of  the  rents  and  profits  thereof,  has  been  appointed,  't  is  a  set- 
tled rule  that  judgments  recovered  subsequently  to  the  appoint- 
ment do  not  become  liens  thereupon.  Hence,  if  a  sheriff  sell  real 
property  under  such  a  judgment,  no  title  will  pass,  but  the  title  of 
a  purchaser  from  the  receiver  will  have  precedence.^  Upon  the 
same  principle,  a  receiver  appointed  in  a  judgment  creditor's  suit, 
can  hold  the  debtor's  choses  in  action  in  preference  to  one  who 
purchased  them  of  the  debtor  and  paid  for  them,  after  notice  of 
the  filing  of  the  bill,  and  after  attempts  had  been  made,  but  with- 
out much  diligence,  to  serve  the  subpoena.^® 

Where  the  land  is  incumbered  by  a  mortgage,  the  mortgagee  is 
entitled  to  be  paid  the  accrued  interest  out  of  the  funds  in  the  hands 
of  the  receiver;"  and  if  the  debtor  held  as  lessee  the  same  rule  an- 
plies  as  against  the  landlord's  claim  for  rent.™  A  receiver  will  not 
be  discharged  by  consent  of  the  creditor  upon  whose  bill  he  w^s 
appointed  where  there  are  prior  creditors  whose  rights  may  be  pro- 
tected by  the  continuance  of  the  receivership,  but  such  other  cred- 
itors may  be  required  to  file  their  bills  without  unreasonable  delay." 


'^Joumeay  v.  Brown,  26  N.  J.  L. 
III. 

''I  Strong  V.  Goldman,  8  Biss.  552. 

« Walker  v.  White,  36  Barb.  592; 
Shand  v.  Hanley,  71  N.  Y.  319. 

■^8  Shainwald  v.  Lewis,  7  Sawy.  148. 

'f*  Huerstel  v.  Lorillard,  7  Robt.  (N. 
V.)  251,  6  Robt  (N.  Y.)  260. 

'^  Chautauque  County  Bank  v.  White, 


6  N.  Y.  236.  Cf.  Chautauque  County 
Bank  v.  Risley,  19  N.  Y.  369;  Wiswafl 
V.  Sampson,  14  How.  52. 

T«Weed  V.  Smull,  3  Sandf.  Ch.  273. 

^Holland  v.  Cork  ft  Kinsale  Ry. 
Co.  If.  R.  2  Eq.  417. 

TORiggs   V.   Whitney,    15   Abh.   Pr. 

^  Murrough  v.  French,  2  MoH  497. 
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And  the  fact  that  a  receiver  has  been  appointed  in  the  interest  of  a 
mortgagee  of  the  rates  and  tolls  of  a  corporation,  will  not  prevent  a 
subsequent  judgment  creditor  from  issuing  an  elegit  without  preju-* 
dice  to  the  rights  of  such  receiver.®^  Furthermore,  as  between  two 
creditors,  upon  general  equity  principles,  the  more  diligent,  or  he 
who  first  obtains  a  receiver,  is  entitled  to  a  priority  in  the  distribu- 
tion of  the  fund.®^  So  also  a  priority  will  be  g^ven  to  the  creditor 
who  first  obtains  possession  of  or  a  lien  upon  the  property  of  the 
debtor,  irrespective  of  the  date  of  the  judgments.®^ 

But  where  the  receiver  has  in  his  possession  a  fund  upon  which 
certain  judgment  creditors  claim  a  lien,  the  court  will  not  direct  the 
appropriation  of  it  in  payment  of  those  claims,  there  being  other 
creditors,  without  notice  to  such  other  creditors  of  the  application.®^ 
Nor  will  the  court,  by  a  summary  rule,  direct  the  receiver  to  pay  the 
claims  of  certain  attaching  creditors,  where  the  receiver  was  ap- 
pointed upon  a  creditor's  bill  filed  subsequently  to  the  attachment; 
but  the  order  will  be  granted  only  upon  a  hearing  where  the  re- 
spective priorities  can  be  determined.®* 

Section  505.  Of  the  Powers  and  Duties  of  the  Receiver  Herein 

In  general  the  powers  of  receivers  in  equity  are  such  only  as  are  con- 
ferred upon  them  by  the  order  of  their  appointment  and  the  prac- 
tice of  the  court.^  The  receiver  in  a  creditor's  action  may  pursue, 
by  a  suit  in  equity  in  his  own  name,  funds  of  the  debtor  which  have 
been  fraudulently  disposed  of,  and  this  without  regard  to  the  fact 
that  the  creditor  might,  under  an  amended  bill,  have  done  the  same 
thing.  The  assent  of  the  creditor  to  such  a  proceeding  is  merely  to 
secure  him  as  to  costs.®* 

In  a  suit  by  the  receiver  the  defendant  cannot  be  allowed  to  set  off 
any  claims  or  judgments  existing  in  his  favor  against  the  debtor,  but 
he  must  pay  to  the  receiver  all  he  owes  and  then  look  to  the 
receiver,  upon  a  distribution,  for  claims  held  by  him.     Any  other 


*>  Potts  V.  Warwick  &  Birmingham 
"Canal  Nav.  Co.  Kay,  142. 

M  Parks  V.  Sprinkle,  64  N.  C.  637 ; 
Pullis  V.  Robinson,  73  Mo.  201;  Pe- 
leng  V.  Hoskins,  12  Lea,  107.  Cf. 
George  v.  Williamson,  26  Mo.  193; 
United  States  Bank  v.  Burke,  4 
Hlackf.  141;  Hills  v.  Sherwood,  48 
Cal.  393;  G>ming  v.  White,  2  Paige, 

"Bates  V.  Brothers,  2  Sm.  &  G. 
509.    C/.  Field  V.  Sands,  8  Bosw.  685. 

44 


*>  Hubbard  v.  Guild,  2  Duer,  685. 
It  was  held  also  that  such  creditors 
might  be  directed  to  institute  an  ac- 
tion against  the  receiver  to  establish 
their  claims. 

8*  Lowe  V.  Stevens,  66  Ga.  607. 

*Verplanck  v.  Mercantile  Ins.  Co. 
2  Paige,  452. 

M  Green  v.  Bostwick,  i  Sandf.  Ch. 
185. 
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rule,  it  is  plain,  would  give  him  a  preference.*'  Where  a  receiver 
was  appointed  in  a  creditor's  suit,  and  thereafter  the  debtor  made  a 
general  assignment  of  all  his  property  to  the  receiver,  reciting 
therein  the  proceedings,  it  was  held  that  the  receiver  might  file  a 
bill  in  another  state  to  foreclose  a  mortgage,  or  to  enforce  a  right  of 
redemption  in  lands  in  such  other  state,  but  that,  in  such  a  case,  he 
brings  his  action  not  strictly  as  receiver,  but  rather  as  an  assignee  at 
law.®*  But  it  has  been  held  in  New  York  that  a  receiver  of  an 
insolvent  corporation,  appointed  in  a  creditor's  suit,  cannot,  by 
virtue  of  the  appointment,  maintain  a  suit  in  equity  to  recover  of  a 
stockholder  the  balance  of  his  impaid  subscription.®*  And  a  receiver 
appointed  by  a  United  States  court  in  one  district  cannot  sue  to 
enforce  the  liability  of  a  surety  in  another  district,  inasmuch  as  he 
has  no  extraterritorial  jurisdiction.*^ 

Upon  the  appointment  of  a  receiver  in  a  creditor's  suit,  the  de- 
fendant is  not  entitled  to  the  rents  and  profits  of  his  real  estate 
during  the  time  allowed  for  a  redemption  from  a  sale  on  execution, 
but  they  gQ  to  the  receiver  immediately.®*  And  in  a  suit  by  a  re- 
ceiver the  debtor  cannot  set  up,  as  a  defense,  that  the  transfer  to 
the  receiver  is  voidable  as  against  creditors  other  than  the  one  upon 
whose  motion  the  appointment  was  made.*^  In  England,  when  a 
receiver  is  appointed  upon  the  application  of  creditors  who  have 
instituted  proceedings  in  bankruptcy,  he  acts  in  the  interests  of  all 
the  creditors,  and  cannot  make  a  valid  payment  to  any  creditor  in 
preference  to  others.*'* 

The  receiver  in  a  creditor's  suit  is  appointed  to  take  the  prop- 
erty of  the  judgment  debtor  and  dispose  of  it  and  apply  the  pro- 
ceeds in  satisfaction  of  the  judgment  under  the  direction  of  the 
court.**  A  receiver  appointed  under  a  creditor's  bill,  not  filed  in 
behalf  of  all  the  creditors,  is  not  necessarily  a  trustee  for  all  the 


8T  Clark  V.  Brockway»  3  Keycs,  13, 
I  Abb.  Ct.  App.  Dec.  351. 

^^Graydon  v.  Church,  7  Mich.  36. 

^  Mann  v.  Pentz,  3  N.  Y.  415.  Here 
the  defendant  had  paid  all  calls  and 
no  other  stockholders  were  joined  in 
the  suit.  Cf.  in  general,  Angel  1  v.  Sils- 
bury,  19  How.  Pr.  48.  See  further 
in  the  following  chapter  a  full  discus- 
sion of  the  receiver's  power  to  sue  in 
these  cases. 

•^Brigham  v.  Luddington,  12 
Blatchf.  237.  In  this  case  it  is  fur- 
ther held  that  a  statute  of  the  state 


wherein  the  receiver  was  appointed 
giving  him  title  and  power  to  sue, 
cannot  affect  the  United  States  courts, 
or  enlarge  their  jurisdiction,  because 
the  receiver  is  appointed  by  virtue  of 
the  equity  power  of  the  courts  of  the 
United  States. 
^1  Farnham  v.  Campbell,  10  Paige, 

598. 
^Naglee  v.  Lyman,  14  CaL  451. 
W£x  parte  Jay,  L.  R.  9  Ch.  App. 

133. 
M  Atkinson  v.  Foster,  27  IlL  App. 

63. 
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creditors,  but  for  the  benefit  of  the  one  in  whose  behalf  he  is  ap- 
pointed. The  primary  duty  of  such  a  receiver  in  such  a  proceeding 
is  to  apply  the  funds  realized  from  the  property  of  the  debtor  in 
satisfaction  of  the  judgment  forming  the  basis  of  the  bill.*** 

11. 

Receivers  in  Proceedings  Supplementary  to  Execution. 

Section  506.  Introductory. —  The  jurisdiction  of  a  court  of  equity 
to  appoint  a  receiver  in  behalf  of  a  judgment  creditor,  as  has  already 
appeared,  is  well  established.    Lord  Eldon  declared  that  it  was  in 
his  day  an  ancient  rule,  where  a  judgment  creditor  found  upon  the 
issue  of  his  execution  that  the  debtor's  estate  was  protected  in 
such  a  way  by  circumstances  respecting  a  prior  title,  that  the  judg- 
ment could  not  be  enforced,  that  he  might  apply  for  a  receiver, 
and  that  the  fact  that  the  creditor  could  not  at  law  obtain  satis- 
faction of  his  judgment,  was  sufficient  to  entitle  him  to  a  receiver 
of  his  debtor's  estate.^    When  the  legal  remedy  is  exhausted  or 
is  inadequate,  it  is  a  fundamental  principle  that  equity  may  be 
invoked.     But  in  general,  not  only  in  New  York,  but  in  other 
states  which  have  adopted  codes  of  procedure,  the  equitable  remedy 
by  a  creditor's  action  has  been  essentially  modified,  or  almost  en- 
tirely superseded,  by  statutory  proceedings  supplementary  to  the 
return  of  the  execution  wholly  or  partially  satisfied.    We,  therefore, 
proceed  to  a  consideration  of  the  law  in  relation  to  these  statutory 
proceedings  to  subject  the  property  of  a  judgment  debtor  to  the 
payment  of  the  judgment,  having  in  the  sections  immediately  pre- 
ceding considered  the  law  relative  to  the  earlier  remedy  by  cred- 
itor's bill.    If  reference  had  been  had  to  the  relative  practical  im- 
portance and  value  of  the  two  remedies  at  the  present  day,  this 
order  of  treatment  would  have  been  reversed.    The  practice  in  this 
matter,  it  is  believed,  is  in  almost  all  the  code  states  modeled  largely 
after  that  in  New  York,  where  the  law  has  been  more  fully  devel- 
oped and  the  details  more  completely  worked  out  than  elsewhere. 

Section  507.  Of  the  Statutory  Provisions. — The  statutes  of  the 
several  states  usually  contain  special  provisions  for  the  enforcement 
oi  executions,  which  are  termed  proceedings  supplementary  to  exe- 
cution. While  they  may  differ  in  detail,  they  are  substantially  the 
5^me.  The  prerequisite  requirements  are  the  securing  of  a  judgment 


"Young  T.  Clapp,  147  III.  176,  32  ••Curling  v.   Marquis   Townshend, 

^,  E.  R.  187,  35  N.  E.  R.  372.  19  Vcs.  62a 
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and  the  issuance  and  return  of  an  execution  wholly  or  partially 
unsatisfied.  Then  follows  the  right  to  bring  the  defendant  before 
the  court  for  the  purpose  of  compelling  a  disclosure  of  his  prc^)erty 
holdings  and  interests,  and,  if  necessary,  the  appointment  of  a  re- 
ceiver, as  an  agency  and  *neans  of  securing  assets  beyond  the  reach 
of  an  execution.  While  this  class  of  receivers  is  in  aid  of  the  rights 
of  judgment  creditors,  yet  they  are,  strictly  speaking,  statutory  re- 
ceivers,®^ whose  powers  and  duties  emanate  from  the  particular 
code  provisions  under  which  they  are  appointed,  and  are  subject  to 
the  rules  governing  receivers  of  that  class.^  Questions  are  con- 
stantly arising  concerning  the  powers  and  duties  of  such  receivers, 
and  the  authority  of  courts  in  the  proceeding,  which  form  an  im- 
portant part  of  the  law  of  receivers. 

Section  508.  Generally  of  the  Appointment  —  Cases. —  The  rules 
governing  the  appointment  of  a  receiver  in  supplementary  proceed- 
ings look,  in  general,  somewhat  more  to  the  interests  of  the  creditor 
than  those  which  regulated  the  appointment  under  the  former 
creditors'  suit.  It  is  usually  the  rule  in  these  cases  that,  wherever 
property  of  the  debtor  is  discovered  which  cannot  be  reached  by 
the  levy  of  execution  or  by  a  summary  order,  a  receiver  must  be 
appointed,  or,  if  one  have  already  been  appointed,  that  the  receiver- 
ship will  be  extended  so  as  to  enable  the  receiver  to  take  possession 
of  the  newly  discovered  property.^  It  has  even  been  held  in  these 
cases  a  matter  of  course  to  appoint  a  receiver.*  Thus,  where  there 
are  debts  and  claims  due,  or  rights  of  action  or  equitable  interest 
belonging  to  the  debtor,  a  receiver  must  be  appointed  in  order  to 
reduce  such  assets  to  possession,  and  to  apply  them  to  the  satisfac- 
tion of  the  judgment;  or  if  the  title  or  right  of  possessiixi  of  the 
debtor  be  disputed,  or  adverse  claims  to  the  property  discovered 
are  made  by  a  third  person,  or  the  property  is  claimed  to  be  exempt 
by  law  from  execution,  or  the  indebtedness  is  denied  by  the  defend- 
ant, the  appointment  of  a  receiver  is  the  only  proper  proceeding.* 
And  where  the  wife  of  the  debtor  was  examined  as  a  witness,  and 
testified  that  certain  funds  in  a  bank  standing  in  the  debtor's  name 

were  her  property,  a  receiver  was  allowed  pending  a  suit  to  try  the 

, ■ 

•T  Adicr  V.  Tumbull,  57  N.  J.  L.  62,  Cuylcr,   9   Abb.    Pr.   38a;    People  ▼. 

30  Atl.  R.  319.  Mead,  29  How.  Pr.  36a 

W  Moyer  v.  Moycr,  40  N.  Y.  S.  258.  »  Myers'  Case,  2  Abb.  Pr.  476. 

••Coatcs  V.  Wilkes,  92  N.  C.  376;  ^Bunacleugh  v.   Poolman,  3   Dmfy, 

Dilling  V.  Foster,  21  S.  C.  33S;  Flint  236;  Dickinson  v.  Onderdonk*  18  Hon. 

▼.  Webb,  25  Minn.  263;   Spencer  v.  479;  Rodman  v.  Henry.  17  N.  /.  482; 

People  V.  Hulburt,  s  How.  Pr.  4461 
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title  to  the  money.*    In  New  Jersey,  the  appointment  is  largely  a 
matter  of  discretion,  and  if  the  evidence  shows  no  property  or  only 
property  exempt,  it  should  not  be  made;  but  the  rule  is  otherwise 
in  a  case  of  contested  rights,  or  where  there  is  reasonable  ground 
for  believing  that  there  is  property  which  can  be  reached  ;*  and,  on 
appeal,  the  court  will  not  review  the  evidence  further  than  to  deter- 
mine whether  it   was   sufficient  to  authorize  the  appointment." 
Sometimes  a  receiver  has  been  appointed  where  property  was  dis- 
covered which  was  not  exempt,  but  which  could  not  be  reached  by 
an  order  for  its  application  to  the  judgment;*  so  also,  where  third 
persons  or  corporations  were  alleged  to  be  indebted,  or  to  have 
property  belonging  to  the  defendant,  although  the  allegations  were 
denied  or  the  property  was  claimed  adversely.''     And  where  the 
property  disclosed  consisted  of  notes  of  an  insolvent  firm  and  an  in- 
terest in  an  existing  firm  of  which  the  defendant  was  a  member,  a 
receiver  was  allowed.*    It  is  no  answer,  upon  a  motion  for  a  re- 
ceiver, where  property  is  discovered  or  transactions  are  disclosed 
which  are  prima  facie  fraudulent,  that  the  property  can  be  reached 
by  execution,  or  the  title  tested  by  an  action  in  the  nature  of  re- 
plevin;* nor  that  the  defendant  offered  to  deliver  to  the  sheriff 
sufficient  property  to  satisfy  the  judgment  ;*^  nor  that  the  property 
discovered  —  as,  for  example,  choses  in  action  —  is  of  no  value ;" 
nor  that  the  property  discovered  is  an  equity  of  redemption,  heavily 
mortgaged,  which  the  defendant  has  been  willing  to  have  sold,  the 
right  of  redemption  being  preserved.** 

In  New  York  a  receiver  may  be  appointed  in  a  proceeding  upon 
a  judgment  in  favor  of  the  people  recovered  against  a  domestic  cor- 
poration.** And  in  some  states  it  has  been  held  that  the  appoint- 
ment of  a  receiver  does  not  prevent  the  judgment  creditor,  upon 
whose  motion  the  appointment  was  made,  from -maintaining  an  ac-» 
tion  to  set  aside  as  fraudulent  a  mortgage  prior  to  his  lien.**    In 


•Onnes  v.  Baker,  17  N.  Y.  Week. 
Dig.  104. 

*  Colton  V.  Bigelow,  41  N.  J.  L.  266. 
5Joumeay  v.   Brown,  26  N.   J.  L. 

III. 

«  Flint  V.  Webb,  25  Minn.  263. 

7  Knight  V.  Nash,  22  Minn.  452.  The 
receiver  in  this  case  was  authorized  to 
collect  a  debt  from  a  municipal  cor- 
poration. 

s  Webb  V.  Overmann,  6  Abb.  Pr.  92. 

•  Todd  V.  Crooke,  4  Sandf.  Super. 
Ct.   694;  Heroy  v.  Gibson,  10  Bosw. 


591.  Cf.  Dollard  v.  Taylor,  33  N.  Y. 
Super.  Ct  496. 

i<>Balde  v.  Smith,  5  Ch.  Sent  11. 

**  W^bb  V.  Overmann,  6  Abb.  Pr. 
92. 

1*  Bailey  v.  Lane,  15  Abb.  Pr. 
373  (n.).  This  case  has  been  so  far 
overruled  that  now  a  receiver  cannot 
be  appointed  to  sell  in  such  a  way  as 
to  cut  off  the  right  to  redeem. 

"  N.  Y.  Code  Civ.  Proc.,  S  2463. 

i^Gere  v.  Dibble,  17  How.  Pr.  31. 
In  this  case  the  receiver  was  made  a 
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supplementary  proceedings  a  receiver  may  be  appointed  though  the 
only  property  disclosed  is  an  interest  in  real  estate  situated  in  an- 
other state ;  and  the  debtor  may  be  required  to  convey  such  interest 
to  the  receiver.*^ 

A  receiver  will  not  be  appointed  where  the  property  discovered 
is  a  freehold  estate^  it  not  appearing  that  an  executicm  has  been 
issued  and  returned  tmsatisfied  since  the  property  was  acquired  by 
the  debtor.  This  is  upon  the, ground  that  there  is  a  sufficient  remedy 
at  law.^*  And  in  general,  whenever  the  property  discovered  can 
be  reached  by  execution,  a  receiver  will  not  be  allowed.*^  But  the 
return  of  the  execution  unsatisfied  is  usually  held  to  present  a  suffi- 
cient prima  facie  case  for  a  receiver,  and  where  the  only  property, 
other  than  trust  funds  which  could  not  be  reached,  consisted  of 
judgments  in  favor  of  the  debtor  against  the  creditCM*,  and  there 
had  been  an  offer  of  a  set-off,  a  receiver  was  refused,  because  the 
satisfaction  of  the  judgment  had  been  prevented  by  acts  of  the 
creditor,  and,  further,  that  the  appointment  would  tend  to  harass 
and  disturb  the  defendant.^®  So  also,  where  the  object  of  the  ap- 
plication is  to  have  the  receiver  attack  an  assignment  as  fraudulent, 
which  the  judgment  creditor  could  do,  it  is  impr(^)er  to  grant  the 
application.^*  Generally  supplementary  proceedings  are  limited  to 
judgments  against  natural  persons,^  but  this  judicial  statement  is 
not  to  be  taken  as  excluding  corporations  {rem  the  statutory  pro- 
ceeding. 

In  Illinois,  the  courts  are  in  doubt  whether  the  relief  should  be 
allowed  where  the  bill  contains  no  distinct  allegations  of  fraud,  and 
it  does  not  appear  affirmatively  that  the  debtor  has  some  interest 
in  specified  property  or  choses  in  action,  which  can,  in  this  way, 
be  subjected  to  the  satisfaction  of  the  judgment."  In  supplement 
proceedings  a  receiver  will  not  be  appointed  unless  it  appears  that 
such  is  necessary  for  the  preservation  of  the  property." 


party  defendant,  and  the  complaint 
contained  an  allegation  charging  him 
with  neglect  Cf.  Dollard  v.  Taylor, 
33  N.  Y.  Super.  Ct.  496;  Potts  v.  War- 
wick &  Birmingham  Canal  Navigation 
Co.,  Kay,  142.  See  for  the  old  prac- 
tice, Seymour  v.  Wilson,  16  Barb. 
294;  Hayner  v.  Fowler,  16  Barb.  300. 

I'Towne  v.  Campbell,  35  Minn.  231, 
28  N.  W.  R.  254. 

^•Bunn  V.  Daly,  24  Hun,  526;  Ash- 
ley V.  Turner,  22  Hun,  226;  Tinkey  v. 
Langdon.  60  How.  Pr.  180;  Petition 
of  Inglchart,  i  Buff.  Super.  Ct.  514, 


lY  Second  Ward  Bank  v.  Upmaim, 
12  Wis.  499;  Petition  of  Inglehart,  i 
Buff.  Super.  Ct  514. 

!•  Dc  Camp  v.  Demsey,  10  N.  Y.  Civ. 
Proc  R.  2ia 

!•  Dollard  v.  Taylor,  33  N.  Y.  Super. 
Ct  496.  Cf.  Gere  v.  Dibble,  17  How. 
Pr.  31. 

» Connor  v.  Todd,  s  Cent  R.  (N. 
J.)  61. 

^  Compare  the  opinions  in  First 
Nat.  Bank  v.  Gage.  79  IlL  207,  and 
Ga^  V.  Smith,  70  111.  219. 

**  Rodman  v.  Harvey,  102  N.  C  I. 
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It  is  within  the  discretion  of  the  court  to  appoint  or  refuse  a 
receiver  in  supplementary  proceedings.  Where  nothing  would  be 
gained  by  the  appointment  it  should  be  refused.^  Supplementary 
proceedings  are  directed  against  property  which  the  judgment 
debtor  has  in  his  possession  or  under  his  control,  or  which  is  ac- 
tually due  to  him  at  the  time  of  the  order  of  his  examination.  Con- 
tingent fees  of  an  attorney  in  untried  actions  cannot  be  regarded  as 
property  for  which  a  receiver  will  be  appointed.^  The  granting  of 
the  appointment  in  these  proceedings  is  a  matter  within  the  sound 
discretion  of  the  court,  to  be  exercised  as  auxiliary  to  the  attainment 
of  the  ends  of  justice.  To  warrant  the  appointment  it  need  not  ap- 
pear with  certainty  that  the  judgment  debtor  has  property  which 
can  be  subjected  to  the  payment  of  ik^  judgment,  but  there  should 
be  reasonable  ground  to  believe  that  such  is  the  fact.^  When  a 
judgment  creditor's  demand  is  secured  by  mortgage,  a  receiver  of 
the  judgment  debtor's  property  may  be  appointed  in  supplementary 
proceedings  although  the  creditor  has  not  exhausted  his  mortgage 
security.^  The  validity  of  an  order  appointing  a  receiver  in  sup- 
plementary proceedings  has  been  declared  to  be  susceptible  to  attack 
in  a  suit  instituted  by  the  receiver  to  recover  the  judgment  debtor's 
property.*^ 

Section  509.  Of  the  Return  of  the  Execution. —  Formerly  it  was 
the  rule  that  a  receiver  could  not  regularly  be  appointed  until  an 
execution  had  been  issued  and  returned  unsatisfied.  This  followed 
the  old  rule  in  equity,  that  the  remedies  at  law  must  first  be  ex- 
hausted.**  Accordingly,  upon  the  application  for  a  receiver,  the 
afifidavit  of  the  defendant  that  no  execution  had  been  returned,  was 
deemed  a  sufficient  answer,®  and  the  same  rule  was  extended  to  pro- 
ceedings against  third  persons  before  the  return.*^  But  the  sheriff 
was  not  required  to  retain  the  execution  for  the  full  period  allowed 
by  law,  and  if  an  earlier  return  was  not  the  result  of  collusion  with 
the  debtor  with  the  intent  to  prevent  a  levy,  it  was  valid.'^ 


23Poppitz  V.  Rognes,  76  Minn.  109, 
78  N.  W.  R.  964. 

2*  Gibney  v.  Reilly,  56  N.  Y.  S.  1055, 
26  Misc.  R.  275. 

^  Flint  V.  Zimmerman,  70  Minn. 
346,  73  N.  W.  R.  175. 

2*  Bean  v.  Heron,  65  Minn.  64,  67 
N.  W.  R.  805. 

27  Guild  v.  Meyer,  46  Atl.  R.  202. 

28Darrow  v.  Lee,  16  Abb.  Pr.  215. 

2»  Wright  V.  Strong,  3  How.  Pr.  112. 


«>Holbrook  v.  Orgler,  40  N.  Y. 
Super.  Ct  33,  49  How.  Pr.  289;  An- 
drews V.  Glenville  Woolen  Co.  11  Abb. 
Pr.  (N.  S.)  78.  Contra,  Hanson  v. 
Tripler,  3  Sandf.  Super.  Ct.  733 ;  Union 
Bank  v.  Sargeant,  53  Barb.  422,  35 
How.  Pr.  87. 

«i  Tyler  v.  Willis,  33  Barb.  327.  But 
see  contra,  Spencer  v.  Cuylcr,  9  Abb. 
Pr.  382. 
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Section  510.  Of  the  Title  of  the  Receiver  Herein  —  May  At- 
tack Fraudulent  Conveyances. — It  is  a  well-established  rule  of 
law  that,  as  to  all  the  property  and  rights  of  property  of  the  judg- 
ment debtor  and  as  to  all  lawful  transactions  with  his  property  and 
rights  of  property,  the  receiver  stands  only  in  the  place  of  the  judg- 
ment debtor,  and  has  no  rights  in  respect  thereto  which  the  latter 
did  not  have.^  But  as  to  property  which  the  judgment  debtor  has 
transferred  or  disposed  of  in  fraud  of  the  creditor  in  whose  behalf 
the  receiver  was  appointed,  such  receiver  acquires  more  than  the 
property  and  rights  of  property  which  the  judgment  debtor  owned 
at  the  date  of  the  appointment,  namely,  the  right  to  impeach  these 
transfers  and  dispositions  of  property  for  fraud,  and  to  have  them 
set  aside,  and  the  property  delivered  or  accounted  for  to  him  by  the 
fraudulent  transferee.^  Thus  the  receiver  becomes  the  legal  as- 
signee of  a  judgment  recovered  by  the  debtor,  and  is  vested  with 
the  right  of  property  therein.^  The  title  is  thus  subject  to  all  liens 
acquired  by  an  innocent  purchaser  for  value  and  in  good  faith,  and 
to  any  execution  levied  before  the  appointment.^  And  a  sale  of 
the  property  to  an  innocent  purchaser,  even  if  void  against  cred- 
itors, must  be  formally  impeached  by  action.^  And  the  same  rule 
obtains  as  to  any  transfer  or  assignment,  the  receiver  in  all  cases 
taking  only  the  interest  of  the  debtor.^ 

But  where  it  appears  that  the  assignee  under  a  general  assign- 
ment has  not  claimed  the  property  of  a  judgment  debtor,  but  that 
it  has  remained  in  the  possession  and  under  the  control  of  the  as- 
signor, and  that  such  possession  appears  to  be  with  the  assent  and 
acquiescence  of  the  assignee,  or  because,  for  some  other  sufficient 
reason,  he  is  deprived  of  the  right  of  possession,  the  court  may 
order  the  debtor  to  deliver  the  property  to  a  receiver  appointed  in 
supplementary  proceedings  subsequently  to  the  assignment.'* 

The  institution  of  supplementary  proceedings  creates  no  lien  on 
the  defendant's  property,  and  he  may  transfer  it  subject  only  to  the 
liability  to  punishment  for  contempt  for  violating  the  injunction 


^  Text  approved  in  Atkinson  v.  Fos- 
ter, 27  III.  App.  63. 

'•Dunham  v.  Bjrmes,  36  Minn.  106, 
30  N.  W.  R.  402,  I  Am.  St  R.  656; 
Mandeville  v.  Avery,  124  N.  Y.  376, 
2t  Am.  St.  R.  678;  Stephens  v.  Per- 
rin,  143  N.  Y.  476;  Hedges  v.  Pol- 
hemus,  30  N.  Y.  S.  556. 

^  Turner  v.  Hold  en.  94  N.  C.  70. 

w  Becker  v.  Torrance,  31  N.  Y.  631 ; 
Chautauque  Gninty  Bank  v.  Risley,  19 


N.  Y.  369;  Shand  v.  Handley,  71  N.  Y. 

319. 

••Brown  v.  Gihnore,  16  How.  Pr. 
527 ;  Field  v.  Sands,  8  Bosw.  6B5.  Cf. 
Wright  V.  Nostrand,  94  N.  Y.  31. 

•7  Gardner  v.  Smith,  29  Barb.  6B; 
Voorhees  v.  Seymour,  26  Barb.  585: 
Roy  V.  Baucus,  43  Barb.  31a 

••Eastern  Nat  Bank  v.  Hulshirer, 
2  N.  Y.  St.  R.  115. 
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which  is  usually  incoqx>rated  in  the  order  for  examination.  He 
may  institute  proceedings  to  set  aside  fraudulent  conveyances  and 
transfers  made  by  the  debtor,  which  are  either  void  at  common  law, 
or  forbidden  by  statute ;  and  when  such  transfers  are  declared  void, 
the  property  passes  to  the  receiver,  who  thereupon  becomes  a  trustee 
for  all  the  parties  in  interest.^  As  the  receiver  succeeds  to  the  title 
of  the  debtor,  a  chattel  mortgage  which  is  good  as  against  him  is 
good  also  as  against  the  receiver.*^ 

It  should  not  be  overlooked  that  the  title  to  the  debtor's  prop- 
erty, having  once  vested  in  the  receiver,  cannot  be  divested  except 
by  ordw  of  the  court  by  which  he  was  appointed,  or  by  proceedings 
to  which  he  is  a  partv.** 

Section  511.  Of  the  Time  When  the  Title  Vests. —  The  first  re- 
quirement is  that  the  receiver  qualify,  and  until  that  is  accomplished 
he  can  have  no  title  or  right  of  possession.*^  But  upon  qualifying, 
his  title  dates  back  to  the  time  of  the  appointment.**  There  are 
other  qualifications  of  the  receiver's  right  of  title  or  possession. 
Thus,  for  example,  as  to  certain  classes  of  property  the  receiver  is 
entitled  to  immediate  possession,  while  as  to  others  he  must  obtain, 
in  the  first  place,  an  order  of  court  to  entitle  him  to  flossession.  As 
a  general  rule  he  is  entitled  to  the  immediate  possession  of  all  the 
personal  property  belonging  to  the  defendant  at  the  time  the  pro- 
ceedings in  which  he  was  appointed  were  instituted,  or  which  was 
then  under  the  defendant's  control,  or  in  the  possession  of  others 
for  his  benefit  or  account.**  The  term  "  personal  property  "  in  this 
connection  is  used  in  a  broad  sense.  Thus,  a  certificate  of  member- 
ship in  an  exchange  will,  under  this  rule,  pass  to  the  receiver  and  he 
may  maintain  a  suit  to  redeem  it  from  a  pledgee.*^  The  term  in- 
cludes the  use,  rents  and  profits  of  the  real  estate  of  the  defendant 
sold  on  execution  during  the  year  allowed  for  redemption  ;**  also  a 


»Bostwick  V.   Beizcr,   10  Abb.  Pr. 
197.     But  see  Bostwick  v.  Menck,  40 

N.  Y.  383. 

«>  Gardner  v.  Smith,  29  Barb.  68. 
But  under  a  recent  statute  a  chattel 
mortgage  is  void  as  to  creditors, 
whether  by  judgment  or  simple  con- 
tract, if  it  be  not  recorded  and  the 
mortgagee  have  not  entered  into  pos- 
session, and  hence  is  void  as  to  a  re- 
ceiver in  aid  of  such  creditors.  Clark 
V.  Gilbert,  10  Daly.  316.  Cf.  Campbell 
▼.  Fish,  8  Daly,  162;  Tinkcy  v.  Lang- 


don,  13  N.  Y.  Week.  Dig.  384,  60  How. 
Pr.  180. 

^1  Rogers  v.  Corning,  44  Barb.  229. 

*2Voorhees  v.  Seymour,  26  Barb. 
569;  Conger  v.  Sands,  19  How.  Pr.  8; 
Banks  v.  Potter,  21  How.  Pr.  469. 

*3  Steele  v.  Sturges,  5  Abb.  Pr.  442. 

^  Van  Rensselaer  v.  Emery,  9  How.  • 
Pr.  136;  Harrison  v.  Maxwell,  44  N. 
J.  L.  316;  Dubois  V.  Cassidy,  75  N.  Y. 
298;  Coleman  v.  Roff,  45  N.  J.  L.  7. 

«  Powell  V.  Waldron.  89  N.  Y.  328. 

^•Famham  v.  Campbell,   10  Paige, 
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tttw.  int  ixKOine  of  which  belongs  to  the  defendant,  where  he  has 
4ht  '^-^^t  to  demand  the  principal.*^  And  where  the  income  of  a 
'j^itit  <istate  had  been  verbally  transferred  to  the  debtor  for  a  con- 
:$iu<fl^vicic)n^  the  receiver  was  held  entitled  to  the  possession  of  the 
;aiti>wrtt  in  the  hands  of  the  trustee.**  So  also,  an  annuity  will  pass 
Ut^  th^  receiver.*^  And  where  the  debtor  destroyed  a  note  after  the 
;j;j>poitttmcnt  of  a  receiver  of  his  property,  and  received  in  exchange 
th^r^for  two  other  notes,  the  receiver  was,  under  a  peculiar  stater  of 
feftcts,  held  entitled  to  recover  upon  the  first,  but  it  seems  that  the 
other  did  not  pass  to  him.~ 

Section  512.  Further  of  the  Receiver's  Title — If  the  mortgagor 
of  a  chattel  is  entitled  to  the  possession  of  the  property,  the  receiver 
of  the  mortgagor's  estate  will  take  title  to  the  property  and  may  sell 
it.  Upon  a  similar  principle  the  receiver  succeeds  to  the  rights 
of  a  tenant  by  the  curtesy  and  is  entitled  to  all  rents  due,"  and 
even  to  the  dower  of  the  debtor  if  not  assigned.*®  In  order  to  ac- 
quire the  title  to  real  property,  the  receiver  must  comply  with  all  the 
requirements  of  the  local  statute.** 

Realty  situated  without  the  state  will  not  pass  to  the  receiver,  in- 
asmuch as  he  becomes  vested  with  title  to  realty  only  upon  filing 
a  copy  of  the  order  appointing  him  in  the  county  where  it  is  situated, 
which  can  have  no  effect  without  the  state.  Accordingly,  a  refusal 
of  the  debtor  to  convey  real  estate  so  situated,  under  an  order  of  the 
court,  cannot  be  punished  as  a  contempt."  Money  in  the  hands  of  a 
sheriff  passes  to  the  receiver,  but  an  order  of  the  court  is  necessary 
to  confer  upon  him  the  right  of  possession.**    And  the  same  rule 


598.  But  where  the  debtor  sells  the 
lease  or  sublets,  the  equity  of  the  land- 
lord is  superior  to  that  of  other  credit- 
ors.    Riggs  V.  Whitney,  15  Abb.  Pr. 

*7  Hallett  V.  Thompson,  5  Paige,  583. 
*8McEwen   v.    Brewster,    19   Hun, 

337- 

<»Ten  Broeck  v.  Sloo,  13  How.  Pr. 
26,  2  Abb.  Pr.  234. 

80  Thorn  v.  Fellows,  s  N.  Y.  Week. 

•  Dig.  473. 

81  Manning  v.  Monaghan,  23  N.  Y. 
539.  The  sale  must  convey  the  whole 
property  to  one  person  where  a  sale  in 
parcels  would  prejudice  the  reversion- 
ary interests  of  the  mortgagee. 


M  Beamish  v.  Hoyt,  2  Robt  (N.  Y.) 
307;  Ellsworth  V.  Cook,  8  Paige,  643. 

88  Tompkins  v.  Fonda,  4  Paige,  448; 
Stewart  v.  McMartin,  5  Baib.  438; 
Moak  v.  Coats,  33  Bark  498;  Payne 
v.  Becker,  87  N.  Y.  153. 

84  Manning  v.  Evans,  19  Hon,  500; 
Wing  V.  Disse,  15  Hun,  190;  Cooncy 
V.  Cooney,  65  Barb.  524;  Hayes  v. 
Buckley,  53  How.  Pr.  173. 

88  Smith  V.  Tozcr,  11  N.  Y.  Civ. 
Proc  R.  343.  The  rule  was  otherwise 
in  equity.  Chautauque  County  Bank 
V.  Risley,  19  N.  Y.  369.  Cf.  Bonn  v, 
Fonda,  2  Code  R.  70L 

88  Salter  v.  Bowe,  32  Hun,  237. 
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obtains  as  to  a  surplus  in  the  hands  of  a  chattel  mortgagee  who  has 
sold  more  property  than  was  sufficient  to  satisfy  his  claim  ;^^  so 
also,  of  property  in  the  hands* of  third  persons  who  substantially 
dispute  the  defendant's,  title." 

It  is  improper  to  order  a  delivery  to  a  receiver  of  property  in  the 
possession  of  the  debtor,  avowedly  as  agent  for  a  third  person, 
where  that  third  person  also  had  an  apparently  valid  paper  title.^ 
The  receiver  becomes  vested  with  the  legal  title  to  all  the  debtor's 
personal  property;^  but  not  with  title  to  real  estate  held  in  trust 
for  the  debtor,  or  any  interest  therein.**  He  takes  an  unliquidated 
claim  for  damages;  to  recover  which  an  action  is  pending,  which  the 
receiver  should  also  prosecute  to  judgment.®^ 

Under  a  code  of  civil  procedure  declaring  that  real  property  of  a 
judgment  debtor  is  tested  in  the  receiver  from  the  time  the  order 
appointing  him  is  filed  in  the  county  where  the  real  property  is 
situated,  the  receiver  is  entitled  to  the  rents  of  the  property  not  oc- 
cupied by  the  debtor  himself,  and  it  is  a  ccMitempt  oi  court  for  the 
debtor  to  interfere  with  the  collection  thereof  by  receiver.®^ 

The  receiver  takes  title  to  life  endowment  policies  payable  to  the 
debtor  or  his  estate.** 

Under  the  New  York  code  a  receiver  appointed  in  supplementary 
proceedings  takes  only  the  right  of  possession  of  the  debtor's  realty 
and  not  the  title  thereto,  and  he  cannot  sell  and  convey  it.** 

Section  513.  Of  the  Title  to  Trust  Property,  Choses  in  Action, 
etc- —  The  receiver  acquires  no  title  to  property  held  as  tenant  at 
suff ranee,**  nor  to  property  exempt  by  law  from  levy  under  execu- 
tion, and  no  exception  of  such  property  need  be  inserted  in  the 
order  of  appointment.*^  The  exemption  includes  insurance  money 
paid  to  the  debtor  for  the  loss  or  destruction  of  exempt  property,** 
and  a  right  of  action  to  recover  damages  to  such  property. *•    If,  in 


'^''Davenport  v.  McChesncy,  86  N. 
Y.  242. 

M  Dewey  v.  Finn,  18  N.  Y.  Week. 

nig.  ss8. 

i»  Rodman  v.  Henry,  17  N.  Y.  482. 

•OMandeville  v.  Avery,  124  N.  Y. 
576,  21  Am.  St  R.  678. 

«Boid  V.  Dean,  48  N.  J.  Eq.  193, 
21  Atl.  R.  618. 

^sO'Gorman  v.  Sabin,  62  Minn.  46, 
64  N.  W.  R.  84. 


•*^  Vermont  Marble  Co.  v.  Wilkes, 
30  N.  Y.  S.  381. 

•*  Reynolds  v.  JEtnsL  Life  Ins.  Co. 
160  N.  Y.  63s,  55  N.  E.  R.  305. 

<*  Shabeayne  v.  Guyer,  82  N.  Y.  S. 
189,  83  App.  Div.  403. 

**  Gardner  v.  Smith,  29  Barb.  68. 

^Finnin  v.  Malloy,  33  N.  Y.  Super. 
Ct  382. 

•8  Cooney  v.  Cooney,  65  Barb.  524. 

*  Andrews  v.  Rowan,  28  How.  Pr. 
126. 
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such  a  case,  the  receiver  collect  the  judgment  he  may  be  required 
to  pay  the  proceeds  over  to  the  defendant.''^  So  also,  property  ac- 
quired by  the  defendant  subsequently  to  the  institution  of  the  pro- 
ceedings in  which  the  receiver  is  appointed,  does  not  pass  to  the 
receiver  J^  This  also  includes  property  acquired  subsequently  to  the 
appointment.^^  Nor  does  the  interest  of  the  defendant  in  property 
held  in  trust  for  his  benefit  pass  to  the  receiver ;  but  the  surplus  of 
the  income  thereof,  in  excess  of  what  is  necessary  for  his  support, 
may  be  reached.*^  And  it  has  been  held  that  the  receiver  cannot 
maintain  an  action  to  enforce  the  trust  in  favor  of  creditors,  where 
lands  are  taken  in  the  name  of  another  than  the  one  paying  the 
consideration.^*  The  receiver  cannot  sue  to  recover  commissions 
due  the  defendant  as  executor,  nor  can  he  demand  an  accounting  in 
order  to  have  the  commissions  declared.''*  And  generally  wages 
due  for  personal  services  cannot  be  reached.''* 

The  mere  appointment  of  the  receiver  vests  in  him  the  title  to 
the  personal  property,  choses  in  action  and  equitable  interests  of 
the  debtor." 


Section  514.  Of  the  Nature  of  the  Receiver's  Office. — The  order 
appointing  the  receiver  operates  as  an  equitable  execution,  and  re- 
sembles in  some  essential  particulars  the  levy  of  an  execution  by 
a  sheriff  or  marshal.''®  Delay  or  negligence  upon  the  part  of  the 
receiver  in  taking  possession  of  the  property  of  the  defendant  will 
not,  in  the  absence  of  fraud  or  collusion,  impair  his  title,  but  an  un- 
reasonable delay  may  postpone  his  rights  in  favor  of  a  third  person 
acting  in  good  faith.''®  Although  the  object  in  appointing  a  re- 
ceiver is  to  secure  the  payment  of  the  judgment  if,  after  the  ap- 
pointment, the  judgment  is  paid,  with  or  without  the  receiver's 
intervention,  he  is  not  ipso  facto  discharged,  but  until  a  formal  order 


TOTillotson  V.  Wolcott,  48  N.  Y. 
186. 

71  Thorn  v.  Fellows,  5  N.  Y.  Week. 
Dig.  473;  Mcrritt  v.  Sawyer,  6  T.  & 
C.  160.  Cf,  Dubois  V.  Cassidy,  75  N. 
Y.  298;  Campbell  v.  Genet,  2  Hilt. 
290. 

w  Graff  V.  Bonnctt,  25  How.  Pr. 
470;  Genet  v.  Foster,  18  How.  Pr.  50. 

78  Manning  v.  Evans,  9  N.  Y.  Week. 
Dig.  311 ;  Campbell  v.  Foster,  35  N.  Y. 
361.  Cf.  Graff  V.  Bonnett,  31  N.  Y.  9, 
affirming  2  Robt.  (N.  Y.)  54;  Scott  v. 
Nevius,  6  Duer,  672. 


w  Underwood  v.  Sutcliffc,  77  N.  Y. 

7B  Worral!  v.  Driggs,  i  Redf.  449. 

w  Howell  V.  McDoweU,  47  N.  J.  L. 
359.  I  Cent  R.  19a 

'^  Young  V.  Clapp,  147  III.  1761 

^Manning  v.  Monaghan,  28  N.  Y. 
585;  Lanigan  v.  The  Mayor,  70  N.  Y. 
454 ;  Becker  v.  Torrance,  31  N.  Y.  631. 

w  Wilson  V.  Allen,  6  Barb.  542 ;  Fes- 
senden  v.  Woods,  3  Bosw.  S5d;  Gere 
V.  Dibble,  17  How.  Pr.  31. 
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to  that  effect  is  entered,  his  office  and  function  subsist,  and  he  re- 
tains title  to  the  property .~  In  any  event  it  is  prudent  to  procure 
a  formal  discharge,  because  until  such  discharge  there  is  nothing  to 
prevent  t^ie  receiver  from  making  a  valid  conveyance  of  the  prop- 
erty to  a  purchaser  in  good  faith.  A  receiver  represents  all  the 
parties  in  interest,  not  only  the  creditor  at  whose  instance  he  was 
appointed,  but  also  the  debtor  of  whose  property  he  takes  posses- 
sion.*^ But  there  is  authority  for  the  position  that  the  receiver 
represents  only  the  creditor  for  the  enforcement  of  whose  judgment 
he  was  appointed,  and  that,  as  respects  the  assets  in  the  debtor's 
possession,  his  authority  and  power  extend  no  further  than  to  secure 
the  amount  of  the  particular  judgment,  with  interest,  costs  and  ex- 
penses.** Upon  the  payment  of  the  judgment  he  ought  to  return 
the  balance  of  the  property  in  his  hands  to  the  defendant.** 

Section  515.  Of  the  Powers  of  the  Receiver — It  has  been  held 
that  the  measure  of  the  receiver's  powers  is  to  be  found  in  the  order 
of  his  appointment.  This  was  the  rule  under  the  equity  practice, 
and  although  somewhat  modified  by  modern  statutes,  is  still,  in 
general,  the  rule  which  is  to  be  applied  to  receiverships  such  as  we 
are  now  considering.  But  no  statute  can  give  a  receiver  extra- 
territorial powers,  and  he  cannot,  by  virtue  of  the  authority  con- 
ferred upon  him  by  an  enabling  statute,  pursue  the  debtor's  prop- 
erty beyond  the  state  in  which- lie  is  appointed.**  The  general 
rule  is,  that  he  has  authority  to  prosecute  actions  in  any  court  of 
competent  jurisdiction  for  the  purpose  of  collecting  all  the  debts 
and  claims  of  the  defendant.**  By  virtue  of  this  authority  he  may 
generally  maintain  actions  in  his  own  name  to  set  aside  fraudulent 


•>  Crooks  V.  Findlcy,  60  How.  Pr. 
375f  377'    Cf,  Dilling  v.  Foster,  21  S. 

c.  335. 

^  Cummings  v.  Egerton,  9  Bosw. 
684;  Tinkham  v.  Borst,  24  How.  Pr. 
246;  Bostwick  V.  Beizer,  10  Abb.  Pr. 
197.  In  the  last  case  the  receiver  was 
said  to  be  a  trustee  for  all  the  parties. 
See,  however,  Bostwick  v.  Menck,  40 

N.  Y.  383. 

8*  Young  V.  Aronson,  27  Fed.  R.  241. 
See  also  Bostwick  v.  Menck,  40  N.  Y. 
383,  for  the  rule  as  to  the  extent  of  the 
receiver's  power  to  set  aside  a  fraud- 


ulent assignment  and  to  recover  prop- 
erty from  an  assignee. 

*s  Dilling  V.  Foster,  21  S.  C.  335; 
Porter  v.  Williams,  9  N.  Y.  142; 
Banks  v.  Potter,  21  How.  Pr.  473. 

»*  Booth  V.  Clark,  17  How.  (U.  S.) 
322. 

®  Rockwell  V.  Merwin,  i  Sweeny, 
484,  8  Abb.  Pr.  (N.  S.)  330.  Cf.  Fes- 
senden  v.  Woods,  3  Bosw.  550;  Bar- 
ker V.  Dayton,  28  Wis.  367;  Miller  v. 
Mackenzie,  29  N.  J.  £q.  291.  See  also 
the  following  chapter  for  a  detailed 
consideration  of  the  receiver's  power 
to  bring  suits  of  this  character. 
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conveyances  and  transfers,®'  and  to  such  an  action  the  debtor  and 
the  fraudulent  grantees  ought  to  be  made  parties.®^ 

The  receiver  in  these  actions  is  regarded  as  a  trustee  for  the  cred- 
itors in  whose  interest  he  was  appointed,  and  he  can  prosecute  his 
action  only  so  far  as  is  necessary  to  enforce  their  claims,  his  right 
of  action  being  the  same  as  that  of  the  creditors.*  In  this  class  of 
cases,  if  the  conveyance  is  set  aside  and  the  property  sold,  it  will  be 
subject  to  the  dower  of  the  debtor's  wife.^  And  in  the  case  of  an 
assignment,  if  the  assignees  were  not  guilty  of  fraud,  and  are  re- 
sponsible, the  court  may  permit  them  to  retain  possession  as  special 
receivers.®^ 

The  receiver  will  not  be  entitled  to  an  injunction  where  he  fails 
to  show  that  the  assignment  was  made  to  hinder,  delay,  or  defraud 
creditors.®*  In  an  action  for  conversion  against  the  judgment  cred- 
itor for  levying  upon  and  selling  property  claimed  by,  and  in  the 
possession  of,  a  third  person,  the  fact  that  a  receiver,  appointed  for 
the  enforcement  of  the  judgment  under  which  the  levy  was  made, 
has  obtained  possession  of  a  note  given  as  the  purchase  price  of  the 
goods  at  the  sale,  does  not  estop  the  creditor  from  impeaching  the 
title  to  the  property  upon  the  ground  of  fraud.**  It  is  a  salutary 
rule  that  the  receiver  cannot  waive  the  equitable  rights  of  the  cred- 
itor.^ He  may,  however,  retain  the  attorney  of  the  judgment 
creditor,®*  and  he  may  employ  agents  who,  in  acting  in  his  bdialf, 
must  show  their  authority.®*  Receivers  appointed  in  supplementary 
proceedings  are  statutory  receivers  and  have  no  powers  beyond  those 
given  by  statute.®* 


w  Porter  v.  Williams,  9  N.  Y.  142 ; 
Bostwick  V.  Menck,  40  N.  Y.  383; 
Underwood  v.  Sutcliffe,  77  N.  Y.  58; 
Manley  v.  Rassiga,  13  Hun,  288 ;  Ham- 
lin V.  Wright,  23  Wis.  491.  Contra, 
Higgins  V.  Gilleshcimer,  26  N.  J.  Eq. 
308.  Formerly  it  was  the  rule  in  New 
York  that  the  receiver  was  entitled  to 
the  custody  and  control  only  of  such 
property  as  was  in  the  possession  of 
the  debtor,  and  that  actions  of  this 
sort  could  only  be  brought  by  the 
creditor.  Seymour  v.  Wilson,  16  Barb. 
294 ;  Hayner  v.  Fowler,  16  Barb.  300. 

w  Miller  v.  Hall,  70  N.  Y.  250;  Ham- 
lin V.  Wright,  23  Wis.  491 ;  Palen  v. 
Bushnell,  18  Abb.  Pr.  301;  Allison  v. 
Weller,  3  Hun,  60a 


•8  Bostwick  V.  Menck,  40  N.  Y.  3813; 
Olney  v.  Tanner,  10  Fed.  R.  10 1,  af- 
firmed, 21  Blatchf.  540;  Goddard  t. 
Stiles,  90  N.  Y.  199. 

»Lowry  v.  Smith,  9  Hun,  514. 

•®  Spring  V.  Strauss,  3  Bosw.  607. 

•1  Bostwick  V.  Elton,  25  How.  Pr. 
362. 

M  Briggs  V.  Merrill,  58  Barb.  389. 

••Keiley  v.  Dusenbury,  42  N.  Y. 
Super.  Ct.  23a 

•*  Baker  v.  Van  Epps,  60  How.  Pr. 
79,  overruling  Branch  v.  Harrington* 
49  How.  Pr.  196,  and  Cummiiigs  t. 
Egerton,  9  Bosw.  684. 

M  Blank  v.  Lindsey,  15  Ves.  91 ;  Pea* 
pie  V.  King,  9  How.  Pr.  97. 

M  Levey  t.  Bull,  47  Httn,  5501 
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The  receiver  represents  the  judgment  creditor  only.®^  Under 
a  statute  providing  that  the  receiver  is  entitled  to  property  and 
things  in  action  of  the  judgment  debtor  belonging  to  or  held  in 
trust  for  him  at  the  time  of  issuing  the  execution,  or  any  time 
afterward,  the  receiver  is  not  entitled  to  recover  a  debt  which  was 
not  in  existence  at  the  time  of  his  appointment.*®  A  receiver  in 
supplementary  proceedings  may  maintain  an  action  at  law  for  the. 
conversion  of  property  delivered  by  the  debtor  under  a  bill  of  sale 
which  is  void  because  in  contravention  of  a  statute."*  He  may  main- 
tain an  action  to  recover  personal  property,  but  not  lands.* 

Section  516.  Of  the  Duties  of  the  Receiver. —  The  duties  of  a 
receiver  in  supplementary  proceedings  resemble  essentially  those  of 
a  receiver  under  the  former  creditor's  bill  in  chancery,  being,  in  gen- 
eral, the  same  so  far  as  they  are  appropriate  and  applicable  under 
the  statutory  proceedings.     Where  the  order  appointing  the  re- 
ceiver requires  the  debtor  to  deliver  his  property  to  the  receiver,  it 
is  necessary  for  the  receiver  to  make  a  demand  for  it  ;*  if  such  a 
direction  be  not  contained  in  the  order,  the  receiver  cannot  effec- 
tively make  a  demand,  since  if  delivery  were  refused,  he  would  have 
to  obtain  another  order  directing  the  delivery.*    A  refusal,  where 
there  is  no  direction  or  special  order  to  deliver,  will  not  constitute  a 
contempt,*  but  where  the  order  of  appointment  directs  a  delivery, 
the  rule  is  otherwise.'    Pending  litigation  concerning  the  title  to 
personal  property  capable  of  mutual  delivery,  the  receiver  should 
obtain  an  order  for  its  deposit  in  court.®    The  court  has  no  power, 
without  personal  notice  to  the  judgment  debtor,  to  make  an  order 
directing  the  receiver  to  apply  any  portion  of  the  funds  coming  to 
his  hands  in  payment  of  judgments  other  than  that  for  the  enforce- 
ment of  which  he  was'  appointed,  or  of  those  to  which  his  receiver- 
ship has  been  extended  as  prescribed  by  the  statute.^  The  receiver,  it 
may  here  be  remarked,  is  entitled  to  a  commission,  the  amount  of 
which,  in  the  absence  of  a  statute,  will  be  determined  by  the  court,* 
but  of  this  there  is  a  fuller  consideration  elsewhere. 

^  Price  V.  Price,    47  N.  Y.  S.  772,  « Webber  v.   Hobbic,    13   How.    Pr. 

25  App.  Div.  597.  382;    People  v.    Mead,  29   How.    Pr. 

»8  Guild  V.  Meyer,  38  Atl.  R.  959.  360. 

*•  McQueen  v.   New,  61   N.   Y.   S.  *  Watson  v.   Fitzsimmons,   5  Duer, 

464,  45  App.  Div.  579.  629. 

1  Walsh  V.  Rosso,  59  N.  J.  Eq.  123,  *  Livingston  v.  Stoessel,  3  Bosw.  19. 

44  Atl.  R.  708.  •  People  v.  King,  9  How.  Pr.  97. 

^McComb  V.  Weaver,  11  Hun,  271;  ^Goddard  v.  Stiles,  90  N.  Y.   199, 

Tinkcy  v.  Langdon,  60  How.  Pr.  180;  09  N.  Y.  640. 

I^anton  ▼.  Zebley,  19  How.  Pr.  394.  ®  Gardiner  v.  Tyler,  3  Trans.  App. 
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The  receiver's  duties  are  at  an  end  where  the  judgment  has  been 
paid.* 

Section  517.  Of  Actions  by  the  Receiver. — The  general  rule  is 
that  the  receiver  may  institute  an  action  against  any  person  who 
has  fraudulently  received  or  interfered  with  the  property  of  the 
debtor,  and,  in  such  cases,  he  may  recover  the  specific  thing  or  its 
value,  together  with  damages  and  costs.^^  He  may  recover  surplus 
moneys  arising  on  a  sale  of  mortgaged  chattels.**  Accordingly 
he  is  authorized  to  maintain  suits  to  set  aside  fraudulent  transfers 
of  property  ;*^  but  in  case  of  a  dispute  concerning  the  title,  it  would 
be  irregular  for  the  judge  appointing  the  receiver  summarily  to 
pass  upon  the  title.**  And  when  the  receiver  sues  to  set  aside  a 
fraudulent  transfer,  an  injunction  will  not  issue  unless  the  court 
is  satisfied  that  he  is  entitled  to  the  relief  demanded,  or  has  an  ap- 
parent right  to  the  property.**  In  New  York  it  has  been  held  that 
it  is  competent  for  the  receiver  to  bring  a  suit  to  remove  a  cloud 
on  the  title  of  the  debtor's  real  estate,  in  order  that  the  sheriff  mav 
convey  the  property  and  give  a  good  title  under  an  execution  sale." 
So  the  receiver  may  maintain  an  action  against  the  debtor  for  con- 
version of  property  which  has  come  into  his  possession;**  but  his 
right  of  action  goes,  as  we  have  already  seen,  no  further  than  is 
necessary  to  satisfy  the  judgment  for  the  enforcement  of  which 
he  was  appointed,  together  with  damages  and  costs.*^  It  has  been 
held  that  he  is  entitled  to  be  substituted  as  plaintiff  in  an  action 
already  commenced  by  the  debtor;*®  but  he  cannot  be  substituted 
for  the  defendant  in  actions  pending  against  him  brought  by  other 
creditors,  nor  has  he  a  right  to  appeal  from  a  judgment  rendered. 


161,  Abb.  App.  Dec  247,  2  Abb.  Pr. 
(N.  S.)  463,  3  Kcyes,  505;  Baldwin 
V.  Easier,  34  N.  Y.  Super.  Ct  274. 
See  also  the  chapter  upon  the  Re- 
ceiver's Compensation,  tn^ra. 
^  Gifford  V.  Rising,  59  Hun,  42. 

10  Underwood  v.  Sutcliffe,  ^^  N.  Y. 
58;  Bostwick  V.  Menck,  40  N.  Y.  383; 
Henderson  v.  Brooks,  3  T.  &  C.  448; 
Barclay  v.  Quicksilver  Mining  Co.  6 
Lans.  25;  Britton  v.  Lorenz,  3  Daly, 
23;  Hamlin  v.  Wright,  23  Wis.  491. 
See  also  N.  Y.  Sess.  Laws  1858,  chap. 

3i4»  •  2. 

11  Davenport  v.  McChcsney,  86  N. 
Y.    242, 

i^Prescott  v.  Pfeiffer.  23  N.  W.  R. 
477»    Cf.  Brown  v.  Gilmore,  16  How. 


Pr.  527;  Barker  v.  Dayton,  aB  Wis. 

367. 

IS  Teller  v.  Randall,  40  Barb.  g^a. 

1*  Bostwick  v.  Elton,  25  How.  Pr. 
362.  In  this  case  an  ordinary  affidavit 
of  verification  was  held  insufficient  to 
establish  any  fact  alleged  therein  on  in- 
formation and  belief. 

15  Wright  v.  Nostrand,  94  N.  Y.  31. 

1^  Gardner  v.  Smith,  29  Etarb.  68L 

IT  Bostwick  v.  Menck,  40  N.  Y.  383 ; 
Manley  v.  Rassiga,  13  Hun,  ^88. 

"Matter  of  Wilds,  6  Abb.  N.  C 
307.  Cf,  Ross  V.  Wigg,  100  N.  V.  243. 
as  to  the  right  of  substitution  for  tiie 
sake  of  an  appeal,  and  see  Wheeler  ▼. 
Wheedon,  9  How.  Pr.  293. 
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as  if  upon  the  ground  that  he  is  a  person  aggrieved  who  is  not  a 
party. *•  And  in  another  case  it  was  held  that  the  substitution  as 
plaintiff  in  these  cases  is  a  matter  of  discretion  and  not  a  matter  of 
right.** 

The  receiver  in  these  cases  has  a  right  to  continue  an  action  in 
the  name  of  a  corporation  of  whose  property  and  franchises  he  has 
possession  as  receiver,^  in  which  case  he  is  chargeable  with  costs.^ 
The  receiver  is  not,  in  general,  restricted  to  the  court  in  which  he 
may  sue  except  that  he  has  no  standing  in  a  foreign  jurisdiction,^ 
but  he  may  enforce  the  claims  of  the  estate  in  his  hands  in  any 
appropriate  tribunal  in  the  state  of  his  appointment.^  If  a  receiver 
obtain  leave  to  sue,  he  is  generally  bound  to  bring  the  action,  but 
he  may  be  subsequently  restrained  by  the  court  appointing  him.^ 

The  creditor  is  not  personally  liable  for  costs  in  an  action  brought 
by  the  receiver,  unless  the  action  were  virtually  carried  on  by  him.^ 
If,  however,  the  receiver  bring  an  action  in  bad  faith  he  may  be 
made  personally  liable  for  costs,^  for  which  also  he  may  sometimes, 
in  the  discretion  of  the  court,  be  required  to  g^ve  security.^  The 
death  or  removal  of  a  receiver  will  not  cause  the  abatement  of  an 
action  or  special  proceeding  already  commenced.*  And  where  the 
creditor  has  waived  fraud,  and  elects  to  sue  for  breach  of  contract, 
the  receiver  appointed  upon  his  application  cannot  subsequently  raise 
that  question  f*  but  if  the  receivership  be  extended  for  the  benefit  of 
other  creditors  who  might  raise  the  question,  the  rule  is  otherwise.^* 

A  receiver  in  supplementary  proceedings  may  sue  to  set  aside 
preferential  transfers,  notwithstanding  a  prior  execution  may  not 


i^Ross  V.  Wigg,  100  N.  Y.  243,  I 

Cent.  R.  292.  A  person  is  not  ag- 
grieved for  the  purpose  of  an  appeal, 
unless  the  judgment  injuriously  af- 
fects him  in  his  rights,  person  or 
property. 

*>/»  re  Lansing,  17  N.  Y.  Week. 
Dig.  288. 

2^  Columbian  Ins.  Co.  v.  Stevens,  37 
N.  Y.  536. 

^Albany  City  Ins.  Co.  v.  Van 
Vranken,  42  How.  Pr.  281. 

»  Booth  V.  Clark,  17  How.  (U.  S.) 

322. 

^Rockwell  V.  Merwin,  45  N.  Y. 
166. 

^(^Winfield  v.  Bacon,  24  Barb.  154; 
"Van  Rensselaer  v.  Emery,  9  How.  Pr. 

45 


MWard  V.  Roy,  69  N.  Y.  86.  Cf. 
McHarg  v.  Donelly,  27  Barb.  100 ;  Cut- 
ter V.  Reilly,  31  How.  Pr.  472. 

^Cummings  v.  Egerton,  9  Bosw. 
684. 

28  Welch  v.  Bogert,  3  N.  Y.  Week. 
Dig.  402;  Smith  v.  Clarke,  i  N.  Y. 
Month.  Law  Bull.  83. 

»Nicoll  V.  Boyd,  90  N.  Y.  516. 

•0  Kennedy  v.  Thorp,  51  N.  Y.  174 
(as  e,  g.  to  set  aSide  an  assignment)  ; 
Richards  v.  Allen,  3  E.  D.  Smith,  399. 

81  Savage  v.  Murphy,  34  N.  Y.  508; 
Richardson  v.  Smallwood,  Jac.  552; 
Botts  V.  Cozine,  i  Hoffm.  Ch.  79;  Pas- 
ish  V.  Murphree,  13  How.  i\J.  S.)  99; 
Walter  v.  Lane,  i  Mac  Arthur,  275. 
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have  issued  under  another  judgment  to  which  the  receivership  has 
been  extended ;  but  in  such  a  case  he  is  entitled  to  recover  only  so 
much  of  the  property  transferred  to  the  defendant,  or  the  proceeds 
thereof,  as  ^'s  necessary  to  pay  the  judgment  in  regard  to  which  he 
was  appointed,  and  the  expenses  of  the  receivership."  A  receiver 
becomes  vested  with  the  title  of  the  judgment  debtor  as  provided 
by  the  statute,  and  has  authority  to  bring  any  action  relating  to 
the  property  which  the  judgment  debtor  or  the  judgment  cred- 
itor could  have  brought,  and  none  other.  The  receiver  can  main* 
tain  any  action  supported  by  the  title  of  the  judgment  debtor,  and 
representing  the  judgment  creditor  he  can  also  maintain  any  action 
in  equity  to  set  aside  a  fraudulent  transfer  which  the  judgment 
creditor  could  have  brought.  As  he  represents  none  but  the  judg- 
ment creditor  he  can  bring  no  action  except  such  as  the  one  or  the 
other  could  have  brought.®*  When  the  receiver  has  acquired  title 
to  funds  and  securities  he  may  maintain  an  action  in  equity  for  an 
accounting  therefor,  and  to  compel  payment  and  delivery  to  him, 
and  such  action  cannot  be  defended  on  the  ground  that  there  is  an 
adequate  remedy  at  law.** 

Section  518.  When  the  Receiver  Cannot  Sue, —  A  receiver  can- 
not bring  a  suit  for  the  recovery  of  property  which  has  been  seized 
by  the  sheriff  under  levy  of  attachment,  notwithstanding  that  the 
receiver  was  appointed  upon  the  application  of  one  of  the  attach- 
ing creditors.^  Nor  can  he  maintain  either  an  action  of  replevin 
or  conversion  against  a  mortgagee  of  personal  property,  where  such 
mortgagee  has  sold  the  property  before  the  appointment.**  Neither 
can  he  maintain  an  action  to  enforce  a  statutory  trust  in  favor  of  the 
creditors  of  one  paying  the  consideration  for  lands  which  are  con- 
veyed to  another.  Such  a  trust  does  not  vest  in  the  receiver,  and  he 
is  not  the  representative  of  the  creditor  in  respect  to  it.*^  Nor  does 
any  cause  of  action  arise  from  service  rendered  by  the  debtor  to  his 
wife  in  managing  her  seperate  estate,  unless  an  express  promise  be 
shown  or  other  evidence  be  given  tending  to  show  an  agreement." 

«2Stcifel  V.  Berlin;  51  N.  Y.  S.  147,  "Andrews  v.  Glenville  Woolen  Co. 

28  App.  Div.  103,  27  Civ.  Proc  R.  216.  11  Abb.  Pr.  (N.  S.)  78.    Cf.  s©  N,  Y. 

^Stephens    v.    Meriden    Britannia  262;  Disbrow  v.  Garcia,  52  N.  Y.  654- 

Co.  160  N.  Y.  178,  54  N.  E.  R.  781;  ««Fillmore  v.  Horton.  31  How.  Pr. 

Rejmolds  v.  £tna  Life  Ins.  Co.  160  424;  Campbell  v.  Fish,  8  Daly,  162. 

N.  Y.  635,  55  N.  E.  R.  305.  «^  Underwood  v.  SutdifFe,  77  N.  Y. 

WArnistrongr  v.  McLean,  153  N.  Y.  58,  reversing  10  Hun.  453. 

490,  47  N.  E.  R.  912.  ••  Pettibone  v.  Drakeford,  21  M,  Y. 

Week.  Dig.  gd 
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Where  a  debtor  assigns  his  property  to  a  creditor  upon  condition 
that  he  deduct  his  own  debt  and  apply  the  proceeds  toward  the 
payment  of  other  debts,  and  the  assignee  sells  and  transfers  the 
property  upon  the  same  condition,  which  is  only  partially  per- 
formed by  such  other  assignee,  no  action  can  be  maintained  by  the 
receiver  for  the  balance.^  Nor  has  a  receiver  any  cause  of  action 
where  a  testator  devised  his  estate  to  his  executors  in  trust  to  con- 
vert the  property  into  money,  and  to  divide  the  proceeds  into  two 
shares,  one  of  which  was  to  go  to  the  debtor;  and  if  the  receiver 
move  for  an  order  of  sale  it  should  be  denied.*^  Nor  can  a  receiver 
maintain  an  action  for  the  partition  of  real  property  of  which  the 
debtor  is  tenant  in  common  with  others.** 

Finally,  if  the  judgment  be  paid  before  proceedings  are  com- 
menced, they  cannot  be  afterward  instituted  for  the  benefit  of 
other  creditors,  the  receiver  becoming  thereby  functus  oMcio.^ 


» Smith  V.  Woodruff,  i  Hilt.  462. 
Cf,  Murphy  v.  Briggs,  11  N.  Y.  Week. 
Dig.  307. 

^  Scott  V.  Ncvius,  6  Ducr,  672.    The 


executors  were  not  parties  to  the  pro- 
ceeding in  this  case. 

*i  Dubois  V.  Cassidy,  75  N.  Y.  298. 

^  Righton  v.  Pruden,  73  N.  C.  61. 


CHAPTER  XXI. 

SUITS  BY  AND  AGAINST  RECEIVERS— JUDGMENTS —  REMEDIES 

AND  PROCEDURE. 

I. 

Of  the  Necessity  of  Leave  of  Court  for  Receivers  to  Sue  or  be  Sued. 

Section  519.  Necessity  of   Receiver  to  Have  Leave  of  Court  to  Sue  or  Defend 

a  Suit. 
52a  Generally  of  Granting  Leave  to  Receiver  to  Sue  —  Incidents  and 
Exceptions  to  the  Rule. 

521.  Necessity  of  Leave  of  Court  to  Sue  a  Receiver  —  Cross-Bills  — 

Pleadings. 

522.  Suing  a  Receiver  Without  Leave  is  a  Contempt  —  Such  Suit  May 

be  Enjoined  or  Stayed  on  Motion  —  Waiver. 

523.  Granting  Leave  to  Sue  is  Discretionary — Intervening  Petitions, 

524.  Waiver  —  Want  of  Leave  to  Sue  —  Effect  on  the  Jurisdiction. 

525.  Further  as  to  the  Effect  on  the  Suit  of  Want  of  Leave  to  Sue  the 

Receiver  —  The  Rule  in  Federal  and  State  Courts. 

526.  Leave  in  Suits  Against  Federal  Receivers  —  Act  of  Congress  of 

1887 — Its  Construction 'and  Effect 

527.  Further  of  Leave  to  Sue  Federal  Receiver — Act  of  Congress  — 

The  Latest  Decisions. 

528.  Granting  Leave  to  Sue  is  Not  an  Adjudication  Upon  the  Merits  — 

The  Receiver's  Defense. 

529.  Leave  to  Sue  a  Receiver  in  Another  Court  —  State  and  Federal 

Courts. 

530.  Permission  to  Sue  in  Another  Court    May  be  Refused  —  Revoca 

tion  of  Leave  to  Sue, 

531.  When  Leave  to  Sue  Receiver  is  Not  Necessary. 

532.  Where  There  is  an  Injunction  Against  Suing  the  Receiver. 

533.  Of  the  Notice  of  Application  for  Leave  to  Sue  a  Receiver  —  Leave 

After  Discharge. 

IL 
Suits  by  Receivers. 

A. 
Of  the  Recevvet^s  Right  to  Sui  in  General, 

534.  A    Receiver   Succeeds    Generally   to   all   the    Rights   of  Actioo 

Possessed  by  his  Principal. 

535.  The  Appointment  Does  Not  Affect  Contracts  or  other  Rights  of 

Action. 

536.  A  Receiver  Must  Pursue  Appropriate  and  Existing  Remedies. 

537.  The  Legal  or  Equitable  Character  of  Claims  Remains  Unchanged 

—  Conduct  of  the  Litigation  —  Interpleader,  etc. 
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Section  55&  When  Right  of  Action  Accrues  —  Effect  of  Not  Filing  the  Oith 
or  Executing  Bond  —  Change  in   Receivers. 
559.  Of  Suits  Against  Officers  of  Corporations. 

540.  Of  Suits  Against  Stockholders  for  Unpaid  Subscriptions. 

541.  Of  Suits  Against  Stockholders  Upon  Other  Claims. 

542.  Of  Actions  for  the  Possession  of  Personal  Property. 

543.  Actions  for  the  Conversion  of  Property  by  a  Judgment  Debtor  — 

Garnishment  of  Plaintiff. 

544.  Of  Actions  for  Rent  and  for  Purchase  Money. 

545.  Of  Suits  for  Unpaid  Subscriptions. 

546.  Generally  of  the  Receiver's  Right  of  Action  —  Corporations  — 

Individuals. 

547.  Parties  to  Suits  by  Receivers. 

548.  A  Judgment  Obtained  by  a  Receiver  May  be  a  Bar  to  Another 

Action. 

549.  Eiability  and  Security  for  Costs. 

B. 

Of  the  Right  of  Receiver  to  Sue  in  Another  State, 

550.  Generally  a  Receiver  Has  no  Extraterritorial   Right  in  Bringing 

Suits. 

551.  Exception  in  Favor  of  Comity. 

552.  Generally  of  Right  of  Receiver  to  Sue  in  Another  State  or  Juris- 

diction —  Miscellaneous  Incidents. 
S53-  Further  of  Rights  of  ReceJvcrs  to  Sue  in  Another  State  —  Comitj, 
—  Rights  of  Resident  and  Foreign  Creditors. 

554.  In  Proceedings  in  Bankruptcy. 

555.  A  Receiver  May  Sue  in  Foreign  Courts  in  Another  Capacity^. 

556.  The  Right  to  Sue  in  Another  State  Because  of  Special  Conditions; 

557.  The  Jurisdiction  of  the  Appointing  Court  Will  Not  be  Presumed. 

C. 

In  What  Name  He  May  Sue, 

558.  The  Rule  Against  Suing  in  His  Own  Name. 

559.  The  Contrary  and  Preferable  Rule. 

560.  Of  Suits  to  be  Brought  in  His  Own  Name. 

561.  Where  the  Right  is  Given  by  Statute. 

562.  Further  and  Generally  as  to  Name  in  Which  Receiver  May  Sue  — 

Review  of  Recent  Decisions. 

563.  Substitution  of  the  Receiver  as  Plaintiff. 

D. 

The  Receiver's  Pleadings  and  Proofs, 

564.  His  Authority  to  Sue  Should  be  Alleged  —  How  Objection  to 

Petition  Taken. 

565.  This  Rule  Applies  to  Receivers  of  National  Banks. 

566.  When    the    Defendant    is    Estopped    to    Deny    the    Receiver's 

Authority. 
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Section  567.  Defect    in    Pleading   the    Appointment    Cured    by    Verdict  —  A 

Transcript  of  the  Order  Need  Not  Accompany  the  Pleading. 

568.  Allegations  Necessary  in  Actions  by  a  Receiver  in  Supplementary 

Proceedings. 

569.  Of  the  Proof  of  the  Appointment 

E. 
Defenses  to  Actions  by  Receivers  —  Set-off, 

570.  The   Appointment   of   a   Receiver   Does   Not   Generally   Affect 

Defenses  of  the  Debtor. 

571.  Instances  of  Defenses  Not  Allowed. 

572.  The  Appointment  Cannot  be  Attacked  in  a  Collateral  Action. 

573.  Of  Set-of!  Generally. 

574.  Set-off  of  Claims  Acquired  After  the  Appointment. 

575.  Set-off  of  Claims  Arising  Out  of  Other  Transactions. 

576.  Set-off  Where  the  Receiver  Represents  the  Creditors. 

577.  The   Price    Paid  for    Assets   Illegally  Transferred     Cannot     be 

Recouped. 

III. 
Suits  Against  Receivers. 

A. 
Remedies,  Procedure,  Etc, 

578.  Substitution  in  Pending  Actions  —  Receiver's  Rights  as  to. 

579.  Of  the  Remedies  Against  Receivers  —  Pleadings. 

580.  Of  Intervening  Proceedings  —  Seeking  Relief  in  the  Receiversliq> 

Suit  —  Independent  Actions. 

581.  Where  Receivers  May  be  Sued. 

582.  When  the  Receiver  is  Necessarily  a  Party. 

583.  Injunctions  —  Interpleas. 

584.  The  Trust  Estate  is  Not  Subject  to  Attachment  or  Execution  — 

Distress. 

585.  Of  the  Receiver's  Defenses. 

586.  Of  Judgments  Against  the   Receiver — Execution  —  Alter   Dis- 

charge. 

587.  Of  the  Conclusiveness  of  Judgments  Against  Receivers. 

588.  Of  Appeals  by  the  Receiver. 

589.  Removal  of  Suit  Against  Receiver  from  State  to  Pedeial  Court. 

B. 

Actions  Growing  Out  of  the  Receivership. 

Sgo.  The  Liability  of  a  Managing  Receiver  is  Generally  the  Same  as 
tiiat  of  an  Owner. 

591.  Of  Injuries  Occurring  Under  the  Receiver's  Management. 

592.  The  Receiver's  Liability  for  Injuries  Ceases  with  His  Discharge. 

593.  Corporations  in  a  Receiver's  Hands  are  Not  Accountable  for 

Injuries  —  Parties. 
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Section  594.  The  Corporation  is  Responsible  upon  Statutory  Liabilities. 

595.  Of  Actions  Upon  the  Liability  as  a  Common  Carrier  of  Freight 

596.  A  Receiver  Cannot  be  Held   to  the    Specific  Performance  of  a 

Contract 

597.  Of  Actions  for  Taking  Real  Property  Without  Compensation  — 

Rent  of  Leased  Lines. 

I. 

Of  the  Necessity  of  Leave  of  Court  for  Receivers  to  Sue 

OR  BE  Sued. 

Section  519.  Necessity  of  Receiver  to  Have  Leave  of  Court  to 
Sue  or  Defend  a  Suit — The  receiver  is  the  officer,  the  agent  and 
hand  of  the  court,  and,  therefore,  his  powers  are  limited,  and  are  de- 
rived from  the  order  of  appointment,  if  a  common-law  receiver,  and 
from  statute,  if  a  statutory  receiver.  It  follows  necessarily,  and  es- 
pecially in  a  matter  of  so  great  importance  to  the  administration  of 
the  trust,  that  the  receiver  has  no  right  to  institute  or  prosecute  any 
suit  without  the  consent  and  authority  of  the  court  being  first  ob- 
tained, or  subsequently  given  while  the  action  is  pending.*  This  is 
the  general  rule,  and  prevails  in  all  courts,  both  federal  and  state, 
except  as  modified  by  statute.  The  authorities  in  support  of  this 
proposition  are  numerous  and  in  full  accord.*  It  is  also  the  general 
rule  that  a  receiver  has  no  authority  to  defend  an  action  without 
leave  of  court.*  The  receiver's  petition  must  contain  an  allegation 
that  leave  of  court  to  sue  has  been  obtained,  or  it  will  be  demurrable.* 

The  reason  of  the  rule  which  denies  to  the  receiver  the  rights  to 
institute  and  prosecute  litigation  without  leave  of  court  has  been 


^Lothrop  V.  Knap,  37  Wis.  307. 

*  Wayne  Pike  G).  v.  State  ex  rel. 
134  Ind.  672,  34  N.  R  R.  440;  Wynn 
V.  Lord  Newborough,  3  Bro.  C.  C.  88; 
Green  v.  Winter,  i  Johns.  Ch.  60; 
Ward  V.  Swift,  6  Hare,  312;  In  re 
Merritt,  5  Paige,  125 ;  Merritt  v.  Lyon, 
16  Wend.  405 ;  Davis'  Admr.  v.  Snead, 
33  Gratt.  70s ;  Swaby  v.  Dixon,  5  Sim. 
-629 ;  Conyers  v.  Crosbic,  6  Ir.  Eq.  657 ; 
Anonymous,  6  Ves.  287;  Reynolds  v. 
Pettyjohn,  79  Va,  327;  Battle  v.  Davis, 
•66  N.  C.  252 ;  Scriven  v.  Clark,  48  Ga. 
41;  Glenn  v.  Busey  (Colo.),  3  Cent. 
"R.  283;  Wisener  v.  Meyers,  3  Pa.  D. 
"R.  687;  Merritt  v.  Lyon,  16  Wend. 
405;  Pitt  V.  Snowden,  3  Atk.  750; 
Ponder  v.  Catterson,  127  Ind.  434,  26 
V.  K  R.  66;  Piper  v.  Stratten,  7  S. 


W.  R.  45 ;  Swing  v.  White  River  Co. 
91  Wis.  517,  65  N.  W.  R.  174. 

3  Davis'  Admr.  v.  Snead,  33  Gratt. 
705;  Swaby  v.  Dixon,  5  Sim.  629; 
Conyers  v.  Crosbie,  6  Ir.  Eq.  657; 
Anonjrmous,  6  Ves.  287;  Reynolds  v. 
Pettyjohn,  79  Va.  327;  Bristowe  v. 
Needham,  2  Phil.  Ch.  190. 

*  Pouder  v.  Catterson,  127  Ind.  434 ; 
Wayne  Pike  Co.  v.  State  ex  rel.  134 
Ind.  672;  Davis  v.  Talbutt,  27  N.  E. 
R.  494;  Swing  V.  White  River  Lum- 
ber Co.  65  N.  W.  R.  174;  Keen  v. 
Breckenridge,  96  Ind.  69;  St.  Louis, 
Alton  &  Springfield  R.  R.  Co.  v.  Ham- 
ilton, 158  111.  366,  41  N.  E.  R.  777; 
Hatfield  v.  Cummings,  140  Ind.  547,  39 
N.  E.  R.  859. 
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said  to  be  founded  on  the  absence  of  title  in  him  ;*  but  even  when 
he  becomes  invested  with  the  title  to  the  property  the  rule  still  ap- 
plies. The  true  reason  of  the  rule  may  be  said  to  be  that  the  receiver 
is  wholly  under  the  control  of  the  court,  that  his  powers  are  limited 
to  those  conferred  by  the  court,  or  by  statute,  and  that  in  so  im- 
portant a  matter  as  litigation  over  the  trust  estate  the  court  must 
be  consulted  and  is  entitled  to  direct  its  officer. 

Section  520.  Generally  of  Granting  Leave  to  Receiver  to  Sue 
—  Incidents  and  Exceptions  to  the  Rule. —  In  order  to  avoid  the 
necessity  of  frequent  applications  to  the  court  for  leave  to  bring  ac- 
tions, it  has  become  customary  to  give  the  receiver,  in  the  order  by 
which  he  is  appointed,  a  general  leave  to  bring  suits  for  the  collec- 
tion of  the  assets  and  for  obtaining  possession  of  the  property  over 
which  he  is  to  have  charge.  A  decree  of  the  court  appointing  a  re- 
ceiver to  collect  partnership  assets,  has  been  held  to  be  of  itself  suf- 
ficient authority  to  him  to  institute  a  suit  against  a  debtor  of  the 
partnership;  and  the  transcript  of  the  proceedings  in  the  suit  in 
which  he  received  his  appointment  need  not  be  produced  to  prove 
his  authority.* 

But  the  authority  to  sue  conferred  by  the  order  of  appointment 
is  confined  to  such  suits  as  are  contemplated  by  the  order,  and  to 
the  property  under  the  receiver's  control.  So,  where  the  decree  ap- 
pointing a  receiver  authorized  him  to  sue  for  all  the  assets  of  a  de- 
funct corporation,  of  every  kind  and  character,  it  was  held  that  he 
could  not  sue  for  damages  for  waste  or  injury  to  property  not  in  his 
possession,  except  by  order  of  the  court.'' 

An  order  directing  the  receiver  to  collect  the  property  and  hold 
it  subject  to  the  further  order  of  the  court,  was  held  to  be  insuffi- 
cient to  authorize  him  to  bring  a  suit  to  recover  a  part  of  the  prop- 
erty.^ But  under  a  statute  which  made  it  the  duty  of  the  receiver 
to  take  charge  of  and  sell  the  property,  and  collect  the  debts,  and 
declared  that  he  should  be  bound  and  held  liable  for  default,  negli- 
gence or  malfeasance  in  office,  it  was  decided  that  a  receiver  might 
bring  an  action,  without  a  special  order  granting  leave,  upon  an  ap- 
peal bond  which  stood  in  the  place  of  the  property  taken  from  his 
possession  pending  the  appeal,  the  appeal  having  resulted  in  the 
confirmation  of  his  appointment.* 

•^Singlcby  v.  Fox,  75  Pa.  St.   112;  7  Alexander  v.   Relfe,  9  Ma  App. 

Pouder  v.  Catterson,  127  Ind.  434,  26  133,  139. 

N.  E.  R.  66.  «  Screven  v.  Gark,  18  Ga.  41. 

0  Helme  v.  Littlejohn,  12  La.  Ann.  •  Everett  v.  The  State,  26  Md  19a 
298. 


§  520.J 


LEAVE  OF  COURT. 


713 


In  some  of  the  states  statutes  regulating  the  powers  of  receivers 
authorize  them  to  institute  proceedings  in  prescribed  cases  without 
formal  leave  of  court.  In  such  case  special  authority  to  sue  from 
the  court  appointing  them  is  unnecessary.^**  It  is  presumed  that 
the  receiver,  being  positive  in  the  propriety  of  bringing  an  action, 
would  hardly  be  authorized  to  discontinue  it  without  leave  of  the 
court.  It  has  been  said  that  the  authority  of  the  receiver  to  sue 
may  be  presumed ;  as  where  he  brought  suit  in  the  court  in  which  he 
was  appointed,  and  prosecuted  the  same  with  its  sanction.  In  such 
a  case  it  was  held  that  the  receiver  need  not  produce  express  author- 
ity to  sue." 

The  rule  requiring  a  receiver  to  obtain  the  consent  of  the  court 
before  instituting  suit  is  said  not  to  apply  to  an  action  to  enf<5rce  an 
obligation  or  duty  due  the  receiver  as  such,  and  which  results  from 
a  transaction  with  him.**  This  proposition  is  not  at  all  acceptable, 
and  we  fail  to  appreciate  or  comprehend  why  the  reason  of  the  rule 
should  cease  under  such  condition.  The  expense,  risk  and  import- 
ance of  the  litigation  to  the  estate,  and  the  power  of  the  court 
to  control  and  direct  the  receiver  are  the  same  as  in  respect  of  a 
suit  to  enforce  an  obligation  contracted  by  the  debtor  whose  prop- 
erty the  receiver  possesses. 

If  the  order  of  appointment  be  sufficiently  broad  to  authorize  the 
receiver  to  institute  and  prosecute  suits,  no  other  or  special  order 
conferring  such  authority  is  necessary.  Authority  to  the  receiver 
to  sue  generally  is  conferred  in  an  order  reading,  "  to  take  charge 
and  custody  of  all  property,  choses  in  action  and  things  of  value 
of  said  defendant,  with  all  the  rights,  powers  and  privileges  under 
the  law.""  It  was  said  in  the  case  cited  that,  "  ordinarily,  when  he 
is  invested  with  full  power  as  a  receiver,  he  will  have  authority  to 
bring  appropriate  and  necessary  actions  without  special  leave  or 
direction  of  the  court." 

It  has  been  said  to  be  not  only  the  right  but  the  duty  of  a  re- 
ceiver to  institute  legal  proceedings  without  waiting  for  leave,  when 


10  Hayes  v.  Britzman,  46  Md.  519. 

11  Cox  V.  Volkcrt,  86  Mo.  505.  On 
an  application  to  the  court  for  leave  to 
sue  the  receiver  the  judge  made  the  fol- 
loTving  indorsement :  "  The  party  can 
sue  if  he  chooses;  but  there  is  no 
earthly  occasion  for  it,  because  the  re- 
ceiver has  instructions  to  pay  all  debts 
and  to  sell  property  to  supply  the 
money  demand  on  him."    Held,  that 


such  indorsement  was  not  consent  to 
sue,  without  which  suit  could  not  be 
maintained.    Piper  v.  Stratten,  7  S.  W. 

R-  45. 

12  Pouder  v.  Catterson,  127  Ind.  434, 
26  N.  E.  R.  66;  Kehr  v.  Hall,  117  Ind. 
405,  20  N.  E.  R  279;  Singleby  v.  Fox, 
75  Pa.  St.  112. 

18  Weill  V.  First  Nat.  Bank,  106  N. 
C.  I,  II  S.  E.  R.  2TJ. 
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the  circumstances  of  the  case  require  it."  The  rule  requiring  a 
receiver  to  obtain  leave  of  court  before  instituting  suit  af^Iies  to 
suits  commenced  in  another  jurisdiction.** 

When  a  receiver  has  leave  of  court  to  institute  a  suit  he  may, 
without  further  permission,  pursue  every  remedy  incident  to  the 
suit."  It  has  been  held  that  a  receiver  may  sue  in  matters  affecting 
his  trust  without  first  securing  leave  of  court,*^  and  that  it  is  not 
proper  for  a  court  to  make  a  general  order  permitting  the  receiver 
to  prosecute  and  defend  any  and  all  actions  without  further  permis- 
sion, but  that  each  particular  case  should  be  considered  by  the 
court.*®  Under  a  statute  giving  to  a  receiver  the  power  to  institute 
and  defend  actions  under  the  control  of  the  court  or  the  judge 
thereof,  he  must  secure  leave  before  instituting  suit,  and  a  com- 
plaint not  alleging  such  leave  is  defective.**  The  failure  of  a  re- 
ceiver to  secure  leave  of  court  to  sue  may  be  waived,  and  such 
waiver  results  from  a  motion  for  a  change  of  venue  and  filing  a 
demurrer.**  The  ordinary  chancery  receiver  has  power  to  sue,  as 
a  general  rule,  only  when  authorized  to  do  so  by  the  court  appoint- 
ing him,  and  he  must  allege  and  prove  that  he  has  secured  such 
authority.**  It  is  necessary  that  the  receiver  secure  leave  of  court 
in  order  to  authorize  him  to  institute  and  maintain  a  suit.  An  ex- 
ception to  this  rule  has  been  held  to  be  where  the  receiver  has  been 
in  the  possession  of  property  which  has  been  taken  from  him,  under 
which  conditions  he  has  a  special  interest  in  the  property  which 
would  support  the  action.**  The  direction  to  a  receiver  to  effect 
a  settlement  with  a  creditor  of  the  insolvent  defendant  and  to  collect 
moneys  due  the  latter,  has  been  held  to  be  sufficient  authority  to 
authorize  the  receiver  to  institute  a  suit  for  such  purpose.*  The 
receiver  must  have  the  consent  of  the  court,  either  general  or 
special,  as  a  condition  precedent  to  his  right  to  institute  and  main- 
tain any  legal  proceeding.**    An  order  appointing  a  receiver  and 


1^  Lansing  v.  Manton,  14  Nat 
Bankr.  Reg.  127,  U.  S.  Dist  Ct  North- 
ern District  of  N.  Y.,  Wallace,  J. 

w  Pendleton  v.  Russell,  144  U.  S. 
640. 

lOWason  v.  Frank,  7  Colo.  App. 
541,  44  Pac.  R.  378. 

iTCompton  V.  Schwabacher,  15 
Wash.  306,  46  Pac  R.  33a 

w  Witherbec  v.  Witherbee,  45  N.  Y. 
S.  297,  17  App.  Div.  181. 

1*  Rhodes  v.  Helligoss,  16  Ind.  App. 
478,  45  N.  E.  R.  666. 


^Colorado  Fuel  &  Iron  Co.  v.  Rio 
Grande  &  Southern  R.  R.  Co.  8  Cola 
App.  493»  46  Pac  R.  845. 

21  Peabody  v.  New  England  Water 
Works  Co.  80  111.  App.  458. 

^  Bishop  V.  McKillican,  124  CaL  321, 
57  Pac  R.  76. 

^Metropolitan  Nat  Bank  v.  Com- 
mercial Sute  Bank,  104  Iowa,  682,  74 
N.  W.  R.  26. 

M  McAllister  v.  Harmon,  97  Va.  543t 
34  S.  E,  R.  474- 
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directing  him  to  bring  such  actions  as  may  be  necessary  to  enforce 
the  payment  of  debts  and  rights  of  acticm  and  for  the  recovery  of 
assets  of  an  insolvent  company,  was  held  to  be  sufficient  authority 
for  the  receiver  to  institute  and  maintain  an  action  against  the 
directors  of  the  corporation  for  a  breach  of  trust.^  Granting 
leave  to  bring  a  suit  against  a  receiver  in  another  court  does  not 
confer  upon  the  latter  jurisdiction  to  grant  any  relief  which  does 
not  belong  to  the  suit,  nor  does  it  g^ve  to  the  court  entertaining  the 
suit  any  jurisdiction  over  the  merely  administrative  powers  of  the 


receiver. 


26 


Section  521.  Necessity  of  Leave  of  Court  to  Sue  a  Receiver  — 
Cross-Bills  —  Pleadings —  It  would  be  inconsistent  with  the  main 
purpose  of  a  receivership  —  to  preserve  property  in  controversy 
pendente  lite  —  which,  as  we  have  seen,  devolves  upon  the  court 
the  duty  of  protecting  its  possession,  as  well  as  incompatible  with 
the  dignity  and  authority  of  the  court,  to  allow  its  officer  to  be  sum- 
moned before  any  tribunal  in  respect  of  the  property  in  his  hands, 
at  the  will  of  any  and  every  person  who  has,  or  imagines  he  has, 
a  just  cause  of  action,  or  who,  for  sinister  purposes,  might  institute 
a  fictitious  suit  against  him.  On  the  other  hand,  to  deny  those 
having  just  causes  of  action  or  claims  which  call  for  the  adjudi- 
cation of  courts  of  law  or  equity,  all  opportunity  for  investigation 
and  all  right  to  a  proper  remedy,  simply  because  the  property  to 
which  they  must  look  for  reparation,  has  been  seized  by  the  court 
and  is  in  its  keeping,  would  violate  the  fundamental  principles  of 
personal  rights. 

The  difficulty  thus  presented  has  been  happily  and  satisfactorily 
overcome  by  requiring  all  those  who  desire  to  bring  suit  against  a 
receiver  first  to  obtain  leave  to  do  so  from  the  court  which  appointed 
him,*'  excepting  receivers  of  federal  courts,  who  by  act  of  Congress 


»  Williams  v.  Turner,  63  Nebr.  575, 
tS  N.  W.  R.  668. 

**  French  v.  Union  Pacific  R.  R.  Co. 
93  Fed.  R.  a6. 

^  Davis  V.  Gray,  16  Wall.  203,  218, 
and  cases  cited;  Barton  v.  Barbour, 
104  U.  S.  126,  affirming  3  MacArthur, 
212,  in  which  it  was  held  that  the  rule 
applies  to  suits  against  a  receiver  on  a 
money  demand,  or  for  damages,  as 
well  as  to  those  the  object  of  which 
is  to  recover  property  from  the  pos- 
session of  the  receiver;  Thompson  v. 


Scott,  4  Dill.  508;  Kennedy  v.  Indian- 
apolis, C.  &  L.  R.  R.  Co.  3  Fed.  R.  97, 
2  Flipp.  704;  Parker  v.  Browning,  8 
Paige,  388;  DeGroot  v.  Jay,  30  Barb. 
483,  9  Abb.  Pr.  364;  Taylor  v.  Bald- 
win, 14  Abb.  Pr.  166;  Miller  v^  Loeb, 
64  Barb.  454;  Little  v.  Dusenberry,  46 
N.  J.  L.  614,  so  Am.  R.  445;  Angell 
v.  Smith,  9  Ves.  335 ;  Brooks  v.  Great- 
head,  I  Jac.  &  Walk.  176;  Randfield 
V.  Randfield,  3  DeG.  F.  &  J.  766,  re- 
versing I  Dr.  &  Sm.  310;  Searle  v. 
Choate,  25  Ch.  D.  723;  Tink  v.  Run- 
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may  be  sued  without  leave.^  The  courts  usually  grant  such  leave 
unless  it  appears  clearly  from  the  application  of  the  claimant  that 
his  demand  has  no  legal  foundation.  The  petition  should,  there- 
fore, show  a  probable  cause  of  action,  one  demanding  adjudication 
by  proceedings  in  court.® 

It  is  the  general  rule  that  a  receiver  cannot  be  sued*^  or  garn- 
ished" without  leave  of  the  court  being  first  obtained.  An  answer  in 
the  nature  of  a  cross-action  in  a  suit  instituted  by  a  receiver  has  been 
held  to  be  inadmissible  without  leave  to  file  it  being  granted  by 
the  appointing  court.^  The  receiver  is  an  c^cer  of  the  court,  and 
in  all  respects  subject  to  its  orders  and  directions  in  so  far  as  his 
duties  as  such  go,  is  not  amenable  to  any  other  power  or  authority, 
and  at  all  times  is  under  the  protection  of  the  court ;  and  the  pr<^ 
erty  in  his  hands  is  in  custodia  legis.  To  permit  any  one  to  bring 
actions  against  him  would  be  to  remove  him  from  the  protection 
of  the  court,  and  the  property  from  its  protection  and  control." 

It  is  for  the  court  having  jurisdiction  of  the  receivership  proceed- 
ings to  decide  whether  it  will  determine  all  claims  against  the  re- 
ceiver, or  allow  them  to  be  litigated  elsewhere.'*  "  There  is  no  bet- 
ter settled  proposition  than  that  a  receiver,  as  such,  cannot  be  sued, 
elsewhere  than  in  the  court  by  which  he  was  appointed,  without  the 
leave  of  such  court  first  had  and  obtained ;  and  whether  leave  to  sue 
will  be  granted,  rests  in  the  discretion  of  the  court. "^    A  suit  cannot 


die,  10  Beav.  318;  Evelyn  v.  Lewis,  3 
Hare,  472;  In  re  Persse,  8  Jr.  Eq.  11 1; 
Parr  v.  Bell,  9  Ir.  Eq.  55;  Andrews 
V.  Stanton,  18  Bradw.  163,  165;  Mel- 
endy  v.  Barbour,  78  Va.  544;  Rogers 
V.  Mobile  &  Ohio  R.  R.  Co.  (Tenn. 
1883)  16  Reporter,  536;  De  Graffen- 
reid  v.  Brunswick  &  Albany  R.  R.  Co. 
57  Ga.  22;  Henderson. V.  Walker,  55 
Ga.  481 ;  Wray  v.  Hazlett,  6  Phila. 
155;  Keene  v.  Breckenridge,  96  Ind. 
69;  Meredith,  etc..  Savings  Bank  v. 
Simpson,  22  Kans.  414;  Payne  v.  Bax- 
ter, 2  Tenn.  Ch.  517;  Heath  v.  Mis- 
souri, Kansas  &  Texas  R.  R.  Co.  83 
Mo.  617,  623. 

28  See  section  526. 

20  Jordan  v.  Wells,  3  Woods,  527; 
Randfield  v.  Randfield,  3  DeG.  F.  &  J. 
766;  Hills  v.  Parker,  in  Mass.  508. 

80  Martin  v.  Atchinson,  2  Idaho,  590 ; 
Porter  v.  Sabin,  36  Fed.  R.  475; 
Spalding   v.    Commonwealth,   88   Ky. 


13s,  10  S.  W.  R.  430 ;  Texas  &  Pacific 
Ry.  Co.  v.  Cox,  14s  U.  S.  593;  Wayne 
Pike  Co.  v.  State,  134  Ind.  672,  34 
N.  E.  R.  440,  443;  WeTner  v.  Murphy, 
60  Fed.  R.  769;  De  Graffenrcid  t. 
Brunswick  &  Albany  R.  R.  Co.  57  Ga. 
22;  Jones  V.  Browse,  32  W.  Va.  444, 
9  S.  E.  R.  873;  Mulcahey  v.  Strauss, 
37  N.  E.  R.  702;  Brown  v.  Ranch,  1 
Wash.  497,  20  Pac.  R.  785;  Links  t, 
Connecticut  Rubber  Banking  Co.  66 
Conn.  277,  33  Atl.  R.  1003 ;  Goodnoixgh 
V.  Gatch,  37  Oreg.  5.  60  Pac  R.  383; 
Jones  V.  Moore,  106  Tenn.  188,  61  S. 
W.  R.  81. 

SI  People    ex    rel.    v.    Brooks,    40 
Mich.  333. 

s^Kortjohn  v.  Seiners,  29  Mo.  Apfi. 
271. 
^  Martin  v.  Atchinson,  2  Idaho,  59a 
w  Porter  v.  Sabin,  36  Fed.  R.  475- 
»  Reed  v.  Axtell,  84  Va.  2SU  4  S. 
E.  R.  587 ;  Reed  v.  Richmond  k  Alle- 
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be  maintained  in  a  federal  court  against  a  receiver  appointed  by  a 
state  court,  without  leave  of  the  latter.^ 

The  trial  of  a  case  against  a  receiver  by  the  appointing  court  is 
equivalent  to  a  direct  authorization  of  its  institution,  and  the  neces* 
sity  of  formal  leave  to  bring  the  suit  is  avoided.^  In  a  suit  against 
a  receiver  there  must  be  both  allegation  and  proof  of  leave  of  the 
appointing  court  to  bring  the  suit.** 

.  Section  522.  Suing  a  Receiver  Without  Leave  is  a  Contempt  — 
Such  Suit  May  be  Enjoined  or  Stayed  on  Motion  —  Waiver. — 
If  a  receiver,  duly  appointed  and  in  possession  of  the  property  in 
controversy,  be  sued  without  the  leave  of  the  court  appointing  him 
first  obtained,  the  parties  who  bring  the  suit  may  be  subjected  to 
proceedings  in  contempt  of  court  and  punished  accordingly.^  The 
proceedings  in  a  suit  so  brought  will  generally  be  restrained  by  in- 
junction,*^ or  stayed  or  set  aside  on  motion.**  In  New  York  it  has 
been  held  that  if  the  court  does  not  interfere  by  setting  aside  or 
staying  the  proceedings  in  a  case  brought  against  a  receiver  without 
leave,  or  by  punishing  the  parties  suing  for  a  contempt,  the  action 
will  be  considered  regular  and  a  judgment  therein  will  be  valid.^ 

It  has  been  said  that  as  the  rule  requiring  leave  of  court  before 
suing  a  receiver  is  based  upon  the  duty  of  the  court  to  protect  its 
officer  in  his  undisturbed  possession,  a  receiver  may  waive  his  privi- 
l^e  of  protection  and  may  appear  and  plead  in  the  cause ;  and  that 
the  want  of  such  leave  cannot  be  made  ground  for  dismissing  the 
suit  after  the  appearance.**    Concerning  this  proposition,  a  learned 


J 


ghcny   R.   R.   Co.    (Va.  Ct   App.)    4 
S.  E.  R.  589. 
8«Rejall  V.  Greenhood,  60  Fed.  R. 

784. 

87  Wade  V.  Ringo,  62  Mo.  App.  414 ; 
Ratcliff  V.  Baer  &  Co.  (Ark.)  72  S.  W. 
R.  896. 

^  Pierce  v.  Chism,  28  Ind.  Ct.  App. 

505,  55  N.  E.  R.  795. 

^•Mulcahey  v.  Strauss,  37  N.  E.  R. 
702;  Hirshfield  v.  Kalisher,  30  N.  Y. 
S.  1027 ;  Wiswell  v.  Sampson,  14  How. 
65,  66,  67 ;  Naumburg  v.  Hyatt,  24  Fed. 
R.  898;  Kennedy  v.  Indianapolis,  C.  & 
L.  R.  R.  Co.  3  Fed.  R.  97;  Thompson 
V.  Scott,  4  Dill.  508,  wherein  there  is 
a  full  discussion  of  the  question  con- 
cerning leave  to  sue  receivers;  Ex- 
press  Co.  V.   Railroad  Co.  99  U.    S. 


191,  198;  DeGroot  v.  Jay,  30  Barb. 
483,  9  Abb.  Pr.  364;  Taylor  v.  Bald- 
win, 14  Abb.  Pr.  166;  Davis  v.  Gray, 
16  Wall.  203,  218,  and  cases  cited. 

*<>Evel3m  v,  Lewis,  3  Hare,  472; 
Tink  V.  Rundle,  10  Beav.  318;  In  re 
Persse,  8  Ir.  Eq.  iii;  Parr  v.  Bell,  9 
Ir.  Eq.  54;  Kennedy  v.  Indianapolis, 
C  &  L.  R.  R.  Co.  3  Fed.  R.  97 ;  Mont- 
gomery V.  Enslen,  126  Ala.  654,  28 
So.  R.  626. 

♦1  DeGroot  v.  Jay,  30  Barb.  483,  9 
Abb.  Pr.  364;  Taylor  v.  Baldwin,  14 
Abb.  Pr.  166. 

^  Hackley  v.  Draper,  4  T.  &  C.  614, 
631,  affirmed,  60  N.  Y.  88. 

*s  Hubbell  v.  Dana,  9  How.  Pr.  424, 
followed  in  Jay's  Case,  6  Abb.  Pr. 
293;  Naumberg  v.  Hyatt,  24  Fed.  R. 
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writer  has  said :  "  It  is  difficult  to  see  how  this  exemption  from 
liability  to  suit  without  leave  can  be  considered  a  privilege  so  per- 
sonal to  the  receiver  that  he  may  waive  it.  In  reality,  it  is  the 
barrier  which  the  court  itself  interposes  against  unwarranted  inter- 
ference with  its  own  officers,  and  against  depredations  upon  the 
estate  which  is  in  its  own  charge  and  custody."** 

Section  523.  Granting  Leave  to  Sue  is  Discretionary  —  Inter- 
vening Petitions. —  It  rests  in  the  discretion  of  the  court  to  allow 
/  a  party  claiming  rights  against  its  receiver  to  bring  an  independent 
action  against  him,  or  to  compel  such  party  to  proceed  against  him 
by  petition  in  the  action  in  which  he  is  receiver.*®  Thus  where 
creditors  sought  leave  to  bring  suit  against  a  receiver  of  partnership 
property  to  have  certain  judgment  notes  given  by  the  firm  prior  to 
its  dissolution  to  other  creditors,  declared  fraudulent,  and  to  have 
the  moneys  realized  thereon,  together  with  assets  of  the  firm,  in  the 
receiver's  hands,  including  the  value  of  the  good  will  of  the  firm's 
business,  which  they  alleged  had  been  lost  by  the  fault  of  the  re- 
ceiver, applied  to  the  payment  of  their  claims  and  to  have  the 
receiver  suspended,  it  was  held  that  there  was  no  abuse  of  discre- 
tion by  the  court  in  refusing  permission  to  make  the  receiver  a  party 
to  the  bill,  inasmuch  as  all  these  objects  could  as  well  be  accom- 
plished by  petition  in  the  action  to  dissolve  the  partnership,  as  by 
an  independent  suit  against  the  receiver.** 

If  the  relief  is  sought  by  an  intervening  petition,  the  court  may 
direct  that  issues  of  fact  be  tried  by  a  jury,  and  whether  such  issues 
shall  be  tried  by  a  jury  or  referred  to  a  master  for  investigation 
and  determination  is  a  matter  in  which  the  court  may  exercise  its 
discretion.*^ 

Persons  having  claims  against  property  in  the  hands  of  a  receiver, 
are  not  required  to  institute  a  new  action  to  enforce  them,  but, 
instead  of  asking  leave  to  bring  such  action,  they  may  intervene 
in  the  original  suit  by  petition  and  have  their  rights  adjudicated, 
and  this  is  the  common  practice.*^    Claims  which  assert  an  equi- 


898,  901.  See  also  In  re  Young,  7 
Fed.  R.  855. 

MR.  Campbell  Black,  Esq.,  in  25 
Am.  Law  Reg.  (N.  S.)  289,  aoo.  See 
section  522. 

« Central  Trust  Co.  v.  Wabash.  St 
Louis,  etc.,  R.  R.  Co.  23  Fed.  R.  858; 
Kennedy  v.  Indianapolis,  C.  &  L.  R. 
R.  Co.  3  Fed.  R.  97»  2  Flipp.  704; 
Melendy  v.  Barbour,  78  Va.  544. 


^  Davis  V.  Michelbacher  (Sup.  Ct  of 
Wis.  1887),  31  N.  W.  R.  i6a 

^7  Kennedy  v.  Indianapolis,  C  &  I* 
R.  R.  Co.  3  Fed.  R.  97. 

^Andrews  ▼.  Stanton,  18  Bradw. 
163,  165 ;  Olds  V.  Tucker.  35  Ohio  Sl 
581;  Meara's  Admr.  v.  Holbrook,  20 
Ohio  St  137,  5  Am.  R.  ^133. 
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table  title  to  property  in  the  receiver's  hands  are  more  conveniently 
tried  by  intervening  petition  in  the  original  action,  than  by  a  sepa- 
rate action  ;*•  but  if  the  claim  be  one  sounding  in  tort  a  court  of 
law  is  the  better  forum,  and  leave  will  be  given  to  sue  in  a  new 
action.*^  If,  when  leave  to  sue  is  asked,  it  appear  that  the  case  is 
plain  and  that  there  is  no  necessity  for  instituting  a  new  suit,  the 
court  may  itself  proceed  to  a  final  determination."  An  order  deny- 
ing an  application  to  sue  a  receiver  will  be  affirmed  unless  there  has 
been  an  abuse  of  discretion.*^^ 

Section  524.  Want  of  Leave  to  Sue  —  Effect  on  the  Juri8dic-> 
tion  — Waiver. — ^The  right  of  the  court  which  appoints  a  receiver  to 
punish,  as  for  a  contempt,  those  who  bring  suits  against  its  officer 
without  first  obtaining  its  leave  to  do  so,  and  to  enjoin  or  stay  the 
proceedings  being,  as  we  have  seen,  well  settled,  a  further  question 
arises  concerning  the  power  and  duty  of  the  courts  in  which  such 
suits  are  brought.    Does  the  want  of  leave  to  sue  a  receiver  affect 
the  jurisdiction  of  the  court  in  which  the  suit  is  pending?    Will 
the  court  proceed  in  disregard  of  the  rights  of  the  court  making 
the  appointment?    This  question  has  been  passed  upon  by  the  su- 
preme court  of  the  United  States  in  favor  of  the  rule  that  the 
want  of  leave  to  sue  affects  the  jurisdiction  of  the  court  in  which 
the  suit  is  brought,  and  that  a  plea  of  want  of  leave  is  to  be  sus- 
tained.*^   This  rule  seems  to  be  founded  upon  principle,  and,  as  the 
court  intimated,  is  necessary  to  prevent  one  creditor  or  set  of  cred- 
itors from  obtaining  undue  advantage  over  others  in  the  enforce- 
ment of  their  claims;  otherwise  courts  outside  the  jurisdiction  of 
the  court  which  appointed  the  receiver  might  proceed  to  judgment 
and  sell  the  property  within  their  reach  under  execution,  and  the 
appointing  court  would  be  powerless  to  prevent  the  injustice.    The 
rule  has  been  followed  by  a  state  court,  which  also  held  that  it  is 
necessary  for  one  who  obtains  leave  to  sue  a  receiver  to  allege  such 
leave  in  his  complaint  or  declaration,  and  that  the  failure  to  make 
such  allegation  is  fatal  on  demurrer.*^ 

The  rule  above  stated  has,  however,  been  strenuously  opposed. 


^^  Porter  v.  Kingman,  126  Mass.  141.  overruling  a  demurrer  to  a  plea  aver- 

"»  Palys  V.  Jewett,  32  N.  J.  Eq.  302.  ring  that  the  plaintiff  had  not  obtained 

61  Lehigh  Coal  &  Navigation  Co.  v.  leave  to  bring  and  maintain  the  suit 

Central  R.  R.  Co.  38  N.  J.  Eq.  175.  The  court  affirmed  the  action  of  the 

5*  Meeker  v.  Sprague,  5  Wash.  242,  court  below,  the  supreme  court  of  the 

31    Pac  R.  6a8.  District  of  Columbia. 

«»  Barton  v.  Barbour,  104  U.  S.  126,  "  Keen  v.  Breckenridge,  96  Ind.  69. 

"V^hich  came  up  on  error  from  an  order 
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In  the  leading  case  of  Kinney  v.  Crocker,"  the  record  fails  to  show 
that  any  plea  to  the  jurisdiction  on  account  of  want  of  leave  to  sue 
was  filed,  but  it  appears  that  the  court  wsts  asked  to  instruct  the 
jury  that,  unless  they  found  that  plaintiff  had  obtained  leave  to  sue, 
he  could  not  recover.  The  receiver  was  an  officer  of  the  federal 
court,  and  the  evident  trend  of  the  opinion  was  in  favor  of  protect- 
ing the  jurisdiction  of  the  state  courts  against  the  encroachments 
of  the  faleral  courts.  It  took  the  ground  that  while  a  court  which 
appoints  a  receiver  may  draw  to  itself  all  controversies  to  which  the 
receiver  is  a  party,  it  does  so  only  by  acting  directly  upon  the  par- 
ties, as,  by  proceedings  in  contempt,  or  by  injunction  or  stay  of 
proceedings,  and  that,  if  its  authority  in  equity  is  not  interposed, 
the  jurisdiction  of  other  courts  is  not  affected. 

This  doctrine  was  followed  in  a  strong  opinion  by  Judge  Brewer 
in  St.  Joseph  &  Denver  City  Railroad  Co.  v.  Smith,^  and  in  Allen 
V.  Central  Railroad  Co.  of  lowa.*^^  The  ruling  in  these  cases  was 
reviewed  and  unfavorably  criticised  by  a  federal  court  in  Thomp- 
son V.  Scott,**  in  which,  however,  the  question  was  discussed  upon 
an  order  to  show  cause  why  a  party  should  not  be  punished  for 
contempt  in  bringing  a  suit  in  a  state  court  without  leave." 


w  i8  Wis.  74.  Approved  by  Mr. 
Justice  Miller  in  his  dissenting  opin- 
ion in  Barton  v.  Barbour,  104  U.  S. 
xa6. 

^  19  Kans.  225.  In  this  case  the  ap- 
pearance of  the  receiver  was  entirely 
voluntary ;  and  no  separate  plea  to  the 
jurisdiction  was  filed.  The  question 
arose  upon  an  allegation  in  the  answer 
that  the  defendant  was  a  receiver  ap- 
pointed by  a  federal  court,  with  a 
prayer  for  dismissal.  ^ 

BT42  Iowa,  683,  which  arose  upon  a 
record  similar  to  that  in  the  case  of 
St.  Joseph,  etc.,  R.  R.  Co.  v.  Smith, 
supra,  and  in  which  the  court  also 
took  the  position  that  "there  can  be 
no  room  to  question  this  conclusion; 
that  in  all  cases  where  there  is  no  at- 
tempt to  interfere  with  the  actual  pos- 
session of  property  which  the  receiver 
holds  under  the  order  of  the  court  of 
chancery,  but  only  an  attempt  to  ob- 
tain a  judgment  at  law,  etc.,  it  is  not 
necessary  to  obtain  leave  of  court" 

M4  Dill.  508. 


*^*Two  other  cases  are  found  to  be 
cited  as  sustaining  the  principle  of 
Kinney  v.  Croker,  18  Wis.  74,  viz.: 
Hills  V.  Parker,  11 1  Mass.  508^  and 
Paige  V.  Smith,  99  Mass.  395.  In  the 
former  case  the  ruling  was  that  re- 
plevin may  be  brought  against  a  re- 
ceiver without  leave,  for  property  not 
belonging  to  the  party  whose  assets 
he  has,  and  which  is  not  rightfully  in 
his  possession  —  a  position  which,  how- 
ever, was  controverted  in  a  dictum  of 
the  supreme  court  of  the  United  States 
in  Barton  v.  Barbour,  104  U.  S.  126, 
laSu  In  Paige  v.  Smith,  supra,  the  re- 
port makes  no  reference  to  the  ques- 
tion of  leave  to  sue.  In  Bluroenthal 
V.  Brainerd,  58  Vt  402,  it  was  held 
that  the  mere  fact  that  parties  are 
acting  as  receivers  "cannot  be  recog- 
nized as  a  defense  to  a  suit  at  law  for 
a  breach  of  any  obligation  or  duty 
which  was  fairly  and  voluntarily  as- 
sumed by  them,  in  matters  of  business 
conducted  or  carried  on  by  them  while 
acting  as  such  receivers.** 
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In  New  York  it  has  recently  been  said  that  the  failure  to  secure 
leave  of  court  to  sue  a  receiver  is  a  mere  irregularity  and  not  juris- 
dictional, being  punishable  as  for  a  contempt.**  But  elsewhere  it 
has  been  declared  that  the  question  is  one  of  jurisdiction,  and  that 
the  suit  cannot  be  maintained  without  the  court's  consent,  without 
which  all  proceedings  had  in  the  suit  will  be  void.**  "  This,'*  It 
has  been  said,  "  is  not  only  the  law  of  comity  among  the  courts, 
but  is  a  judicial  necessity ;  for  it  is  manifest  that  two  courts  cannot 
act  separately  to  successfully  manage  the  property,  or  harmoniously 
distribute  it."«^ 

Section  525.  Further  as  to  the  Effect  on  the  Suit  of  Want  of 
Leave  to  Sue  the  Receiver  —  The  Rule  in  Federal  and  State 
Courts. — In  the  case  of  Barton  v.  Barbour,®  the  supreme  court  of 
the  United  States  rigidly  applied  to  receivers  of  railroads  the  gen- 
eral rule  requiring  leave  of  court  to  sue  its  receiver,  declaring  the 
granting  of  leave  to  be  jurisdictional,  and  the  want  of  it  fatal  to  the 
suit.  In  this  case  the  vigorous  dissenting  opinion  of  Mr.  Justice 
Miller  is  worthy  of  serious  consideration.  In  strong  and  persuasive 
language  that  eminent  jurist  declared  against  the  majority  opinion, 
asserting  it  to  be  "  without  support  in  authority  and  unsound  in 
principle."^ 


» LcFevre  v.  Matthews,  57  N.  Y.  S. 
126,  39  App.  Div.  232. 

«  Hoag  V.  Ward,  89  Mo.  App.  186. 

« Smith  V.  St.  Louis  &  S.  F.  Ry. 
Co.  151  Wis.  391,  52  S.  W.  R.  378,  74 
Am.  St  R.  545. 

« 104  U.  S.  126. 

^The  question  was  considered  par- 
ticularly in  connection  with  receiver- 
ships of  railroads,  and  Mr.  Justice 
Miller's  dissenting  opinion  is  so  very 
interesting  that  the  following  quota- 
tion from  it  is  submitted: 

"The  rapid  absorption  of  the  busi- 
ness of  the  country  of  every  character 
hy  legally  authorized  corporations, 
while  productive  of  much  good  to  the 
jmblic,  is  beginning  also  to  develop 
many  evils.  Not  the  least  of  these 
evils  arise  from  the  failure  of  the  cor- 
porations to  pay  their  debts  and  per- 
iform  the  duties  which  by  the  terms 
of  their  organization  they  have  as- 
stuned.      One    of    the    most    efficient 
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remedies  for  the  failure  to  pay  debts, 
when  it  arises  from  the  inability  of 
the  corporation  to  do  so,  is  to  place 
the  corporation  in  the  hands  of  a  re- 
ceiver, that  its  affairs  may  be  wound 
up,  its  debts  paid,  and,  if  anything  re- 
mains, it  may  be  distributed  among 
its  stockholders.  Of  the  beneficial 
operation  of  this  mode  of  closing  out 
an  insolvent  corporation  there  can  be 
little  doubt,  and  when  this  is  done 
with  dispatch,  and  the  property  of  the 
concern  is  made  to  pay  its  debts  and 
its  dead  body  is  buried  out  of  sight 
as  soon  as  possible,  no  objection  can 
be  made  to  the  procedure,  and  all  good 
citizens  and  all  the  courts  should  con- 
tribute, as  far  as  they  may,  to  this  de- 
sirable object 

"In  regard,  however,  to  a  certain 
class  of  corporations  —  a  class  whose 
operations  are  as  important  to  the  in- 
terests of  the  community  as  any 
other,    and    as    intimately    connected 
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Prior  to  the  decision  of  the  United  States  supreme  court  in  this 
case  Judge  Caldwell,  then  of  the  federal  district  of  Arkansas, 
adopted  the  practice  of  providing  in  the  order  appointing  a  receiver 


with  their  business  and  social  habits 
—  the  creation  of  receiverships  by 
courts  of  chancery,  the  powers  con- 
ferred on  the  receivers,  and  the  dura- 
tion of  their  office,  has  made  a  prog- 
ress which,  since  it  is  wholly  the  work 
of  the  courts  and  not  of  legislatures, 
may  well  suggest  a  pause  for  consid- 
eration. It  will  not  be  necessary  to 
any  observing  mind  to  say  that  I  al- 
lude to  railroad  corporations.  Of  the 
many  thousand  miles  of  railway  in 
my  judicial  circuit,  and  of  the  fifty  or 
more  corporations  who  own  or  have 
owned  them,  I  think  I  speak  within 
limits  in  saying  that  hardly  half  a 
dozen  have  escaped  the  hands  of  the 
receiver.  If  these  receivers  had  been 
appointed  to  sell  the  road,  collect  its 
means  and  pay  its  debts,  it  might  have 
been  well  enough.  But  this  was  hardly 
ever  done.  It  is  never  done  now.  It 
is  not  the  purpose  for  which  a  receiver 
is  appointed.  He,  generally,  takes  the 
road  and  all  its  appurtenances  out  of 
the  hands  of  the  company  which  is  its 
owner;  operates  the  road  in  his  own 
way,  with  an  occasional  suggestion 
from  the  court,  which  he  recognizes 
as  a  sort  of  partner  in  the  business; 
sometimes,  though  very  rarely,  pays 
some  money  on  the  debt  of  the  corpo- 
ration, but  quite  as  often  adds  to  the 
sum  of  these  debts,  and  injures  the 
prior  creditors  by  creating  a  new  and 
superior  lien  on  the  property  pledged 
to  them.  All  this  time  the  receiver, 
in  the  use  of  the  company's  road  and 
rolling-stock,  is  performing  the  func- 
tions of  a  common  carrier  of  goods 
and  passengers.  He  makes  contracts 
and  incurs  obligations,  many  of  which 
he  fails  to  perform. 

"The  decision  which  has  just  been 
announced  declares  that  for  these  fail- 
ures he  cannot  be  sued  in  a  court  of 


law.  That,  by  virtue  of  his  receiver- 
ship, he  and  all  his  acts  and  the  busi- 
ness operations  of  the  road  which  he 
runs  are  exempt  from  the  operation  of 
the  common  law,  and  that  parties  who 
deal  with  him  do  so  on  the  implied 
understanding  that  they  abandon  the 
right  to  have  their  complaints  tried 
by  jury  or  by  the  ordinary  courts  of 
justice,  and  can  only  obtain  such  re- 
lief as  may  be  had  at  the  hands  of  a 
master  in  chancery  of  the  court  which 
appointed  the  receiver. 

"When  a  receiver  is  appointed  to 
wind  up  a  defunct  corporation;  when 
no  power  exists  to  make  new  con- 
tracts or  enter  upon  the  performance 
of  new  duties;  when  the  sole  duty  of 
the  receiver  is  to  convert  the  property 
of  the  corporation  into  a  fund  for  the 
pa3mient  of  its  debts,  and  for  distribu- 
tion among  those  who  are  entitled  to 
it,  a  very  strong  reason  exists  why  the 
court  which  appointed  the  receiver 
should  alone  control  him  in  the  per- 
formance of  those  duties,  and  in  such 
cases  the  court  of  chancery  has  the 
undoubted  right  to  protect  its  receiver 
by  injunction  against  parties  suing 
him  in  other  courts,  and  by  punishing 
such  parties  for  contempt  of  the  court 

"  In  the  case  before  us  the  receiver 
is  sued  for  his  own  tort  in  regard  to  a 
personal  injury  to  plaintiff;  for  an  act 
done  by  him  or  by  his  agents  in  the 
transaction  of  business  as  a  common 
carrier,  in  which  business  he  was 
largely  and  continuously  engaged. 
Why  should  he  not  be  sued  like  any 
one  else  for  such  a  cause,  in  any  court 
of  competent  jurisdiction?  The  reply 
is,  because  he  is  a  receiver  of  the  road 
on  which  plaintiff  was  injured,  and 
holds  his  appointment  at  the  hands  of 
a  Virginia  court  of  chancery.  If  this 
be  a  sufHcient  answer,  then  the  rail- 
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of  railroads  that  they  might  be  sued  in  any  court  of  competent 
jurisdiction  without  the  leave  of  the  appointing  court  being  pre- 
viously obtained,  and  declaring  that  the  service  of  process  on  any 
station  agent  of  the  receiver  within  the  territorial  jurisdiction  of  the 
court  from  which  it  issued,  should  be  equivalent  to  personal  service 
on  the  receiver.  This  announcement  was  extensively  criticised; 
but  Judge  Caldwell  has  had  the  satisfaction  of  an  indorsement  of 
his  views  by  Mr.  Justice  Miller  and  their  embodiment  in  an  act  of 
Congress.**  In  support  of  the  rule  adopted  by  Judge  Caldwell  he 
gave  lucid  and  convincing  reasons.^ 

The  rule  announced  in  the  majority  opinion  in  the  case  of  Barton 
V.  Barbour  has  been  followed  in  Virginia,  where  the  omission  to 
obtain  the  leave  of  the  appointing  court  to  sue  is  declared  to  be 


road  business  of  the  entire  country, 
amounting  to  many  millions  of  dollars 
per  annum,  may  be  withdrawn  from 
the  jurisdiction  of  the  ordinary  courts 
which  have  cognizance  of  other  mat- 
ters of  like  character,  and  all  the  dis- 
putes arising  out  of  these  vast  trans- 
actions must  be  tried  alone  in  the 
court  which  appointed  the  receiver. 
Not  only  this,  but  the  right  of  trial 
by  jury,  which  has  been  regarded  as 
secured  to  every  man  by  the  constitu- 
tions of  the  states  and  of  the  United 
States,  is  denied  to  the  person  injured, 
and  he  is  compelled,  though  his  case 
be  one  with  no  element  of  equitable 
jurisdiction  in  it,  to  submit  it  to  a 
court  of  chancery  or  to  one  of  the 
masters  of  such  a  court 

"  In  actions  for  personal  injuries, 
which  have  always  been  considered  as 
eminently  fitted  for  a  jury,  and  espe- 
cially in  the  assessment  of  damages, 
this  constitutional  right  is  denied  be- 
cause it  is  a  receiver  of  a  railroad  and 
not  its  owners  who  has  done  the  in- 
jury. 

"Whatever  courts  of  equity  may 
have  done  to  protect  their  receivers, 
and  may  do  to  protect  the  fimd  in 
their  hands,  it  is  no  part  of  the  duty 
of  the  courts  of  law  to  deny  to  suitors 
properly  before  them  the  trial  of  their 
rights     which    justice     requires     and 


which   the   constitution   and   the   law 
guarantee." 

"  It  follows  that  although  a  plain- 
tiff in  such  case,  desiring  to  prosecute 
a  legal  claim  for  damages  against  a 
receiver,  might,  in  order  to  relieve 
himself  from  the  liability  to  have  his 
proceeding  arrested  by  an  exercise  of 
its  equitable  jurisdiction,  very  properly 
obtain  leave  to  prosecute;  yet  his  fail- 
ure to  do  so  is  no  bar  to  the  jurisdic- 
tion of  the  court  of  law  and  no  de- 
fense to  an  otherwise  legal  action  in 
the  trial.  There  can  be  no  room  to 
question  this  conclusion  in  all  cases 
where  there  is  no  attempt  to  interfere 
with  the  actual  possession  of  property 
which  the  receiver  holds  under  the 
order  of  the  court  of  chancery,  but 
only  an  attempt  to  obtain  a  judgment 
at  law  in  a  claim  for  damages. 

"  It  is  asserted  by  counsel,  whose 
brief  shows  the  extent  of  his  research, 
that  no  case  can  be  found  where  such 
a  plea  has  been  sustained  in  an  Eng- 
glish  court  I  regret  to  say  that,  in 
my  opinion,  the  judgment  just  ren- 
dered here  is  without  support  in  au- 
thority and  unsound  in  principle." 

®  See  section  526. 

••Dow  V.  Memphis  &  Little  Rock 
R.  R.  Co.  20  Fed.  R.  260. 


724 


SUITS  BY  AND  AGAINST  RECEIVERS.  [CHAP.    XXI. 


fatal  to  the  jurisdiction  of  any  other  court  to  entertain  the  suit.** 
That  the  consent  of  the  appointing  court  is  a  jurisdictional  prere- 
quisite to  the  maintenance  of  a  suit  against  a  receiver  may  be  said 
to  be  the  rule  in  the  federal  courts,  except  as  abrogated  by  act  of 
Congress,^  which  is  considered  in  the  following  section.  But  the 
federal  circuit  court  for  the  southern  district  of  New  York  relaxed 
the  rule  in  a  patent  suit,  Lacombe,  J.,  saying:  **  The  general  rule 
undoubtedly  is  that  a  court  will  not  entertain  jurisdiction  of  a  suit 
against  a  receiver  appointed  by  another  court  until  the  appointing 
court  has  given  its  consent  that  he  be  sued.  This  rule  rests  on 
principles  of  comity,  and  is  considered  essential  for  the  protection 
of  the  receiver  as  an  officer  of  the  court  appointing  him  against  un- 
necessary and  expensive  litigation  touching  controversies  wherein  it 
may  often  be  within  the  power  of  the  appointing  court  to  give 
ample  relief  to  any  person  aggrieved.  But  the  rule  has  its  qualifi- 
cations, and  the  case  at  bar  does  not  fall  within  it.  This  suit  is  one 
under  the  federal  laws,  involving  questions  as  to  the  validity  and 
infringement  of  United  States  letters-patent,  which  the  $tate  courts 
have  no  jurisdiction  to  determine.  The  federal  courts  cannot  as- 
sent to  the  proposition  that  they  have  no  jurisdiction  without 
leave  of  the  state  courts  first  obtained  to  enjoin  individuals,  even 
though  they  be  officers  of  state  courts,  from  infringing  upon  the 
rights  of  the  owner  of  a  patent."  Here  the  receiver,  who  was  made 
a  party  defendant,  moved  to  dismiss  the  suit  as  to  him.** 

The  weight  of  state  adjudications,  as  well  as  of  reason,  favors  the 
ccmtrary  rule.  In  the  cases  which  declare  that  want  of  the  consent 
of  the  appointing  court  is  not  fatal  to  the  jurisdiction  of  the  court 
to  entertain  the  suit,  the  rule  requiring  such  consent  is  recognized. 
The  effect  of  suing  a  receiver  without  leave  of  the  court  appointing 
him  is  held  to  be  no  more  than  to  subject  the  plaintiff  to  contempt 
or  injunction  proceedings.''^  The  omission  is  declared  to  be  the 
subject  of  waiver,^*  and  is  not  jurisdictional.^  "  The  question/'  it 
has  been  said,  "  is  one  of  contempt,  and  not  of  jurisdiction.    The 


•^Read  v.  Axtdl.  84  Va.  231,  4  S. 
E,  R.  587. 

•8  Missouri  Pacific  Ry.  Co.  v.  Texas 
&  Pacific  Ry.  Co.  41  F«l-  R-  3"; 
Comer  V.  Felton  (C.  C.  A.),  61  Fed. 
R.  731 ;  Fullerton  v.  Fordyce,  121  Mo. 
I,  43  Am.  St  R.  516,  25  S.  W.  R.  587. 
A  suit  in  a  state  court  against  a  re- 
ceiver appointed  by  a  federal  court, 
without  leave,  has  been  held  to  be  re- 


movable to  the  federal  court  because  k 
involves  a  federal  question.  Evans  v. 
Dillingham,  43  Fed.  R.  177. 

^Hupfeld  V.  Automaton  Piano  Ca 
66  Fed.  R.  789. 

70  Mulcahey  v.  Strauss,  37  N.  E.  R. 
703. 

71  Mulcahey  v.  Strauss,  37  N.  E.  R. 
702;  Flentham  v.  Steward,  45  Ndn 
640,  63  N.  W.  R.  924;  EOcbart  Car 
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ordinary  jurisdiction  of  other  courts  is  in  no  way  taken  away  or 
affected  by  the  appointment  of  a  receiver."" 

In  a  recent  Nebraska  case  it  was  declared  that  suing  a  receiver 
without  leave  does  not  render  invalid  the  prpcess  of  the  court  served 
on  him,  nor  prevent  the  jurisdiction  of  the  court  in  which  he  is  sued 
from  attaching  to  his  person;  that  a  judgment  rendered  against  a 
receiver  so  sued  is  not  void  for  want  of  jurisdiction,  but  the  receiver 
having  voluntarily  entered  his  appearance  must  be  presumed  to 
have  submitted  to  the  jurisdiction  of  the  court  and  to  have  waived 
the  defense  of  being  sued  without  leave  of  court  which  appointed 
him.''*  In  New  York  it  is  held  that  service  of  process  gives  the 
court  jurisdiction  Of  the  receiver,  though  the  suit  be  commenced 
without  leave,  and  that  the  remedy  is  either  a  stay  of  the  proceed- 
ings on  the  part  of  the  plaintiff,  or  to  punish  him  for  contempt,  or 
both ;  and  that  upon  such  application  the  court  may  and  will  grant 
leave  to  continue  the  suit  if  it  appear  that  the  case  is  a  proper 


76 


one. 

The  rule  requiring  leave  of  court  to  sue  a  receiver  is  said  to  be 
for  the  protection  of  the  receiver;  and,  if  he  makes  no  objection, 
"  it  is  difficult  to  perceive  why  any  one  else  should  be  permitted  to 
do  so."^®  In  Minnesota  it  has  been  held  that  an  action  against  a 
receiver  without  leave  of  court  to  recover  money  in  his  possession, 
cannot  be  maintained."  In  an  action  against  a  receiver  the  petition 
must  allege  the  granting  of  leave  to  sue,  or  it  will  be  demurrable." 
Consent  of  a  court  to  sue  its  receiver  authorizes  the  continuance 
of  the  suit  against  his  successor." 

Section  526.  Leave  in  Suits  Against  Federal  Receivers — Act 
of  Congress  of  1887  —  Its  Construction  and  Effect  —  The  third 
section  of  the  act  of  Congress  of  March  3,  1887,  and  August  13, 
1888,  is  as  follows:     "That  every  receiver  or  manager  of  any 


Works  Co.  V.  Ellis,  113  Ind.  215,  15 
N.  E.  R.  249;  Fordyce  v.  Dixon,  70 
Tex.  694,  8  S.  W.  R.  504. 

ra  Lyman  v.  Central  Vermont  R.  R. 
Co.  59  Vt.  167,  10  Atl.  R.  346. 

^Mulcahey  v.  Strauss,  30  N.  E.  R. 
702. 

wpientham  v.  Steward,  45  Neb. 
640.  63  N.  W.  R.  924. 

WHirshficld  v.  Kalisher,  30  N.  Y.  S. 
10:27. 

•w  Tobias  V.  Tobias,  51  Ohio  St.  519, 
38  N.  E.  R.  317. 


■^^  Schmidt  v.  Gayner  (Minn.),  61 
N.  W.  R.  333;  rehearing  granted,  62 
N.  W.  R.  265,  but  same  conclusion 
reached,  though  as  to  point  involving 
leave  of  court  found  to  be  controlled 
by  statute,  which  had  been  overlooked. 

^*Burk  V.  Muskegon  Machine  & 
Foundry  Co.  98  Mich.  614,  58  N.  W. 
R.  817;  Steel  Brick  Siding  Co.  v. 
Same,  98  Mich.  616. 

TO  Fordyce  v.  Dixon,  70  Tex.  694,  8 
S.  W.  R,  504. 
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property  appointed  by  any  court  of  the  United  States  may  be  sued 
in  respect  of  any  act  or  transaction  of  his  in  carrying  on  the  busi* 
ness  connected  with  such  property,  without  the  previous  leave  of 
the  court  in  which  such  receiver  or  manager  was  appointed;  but 
such  suit  shall  be  subject  to  the  general  equity  jurisdiction  of  the 
court  in  which  such  receiver  or  manager  was  appointed,  so  far  as 
the  same  shall  be  necessary  to  the  ends  of  justice."*^ 

This  is  a  wise  and  just  enactment.  Its  importance  and  necessity 
were  declared  first  by  Judge  Caldwell,*^  and  then  by  Mr.  Justice 
Miller,®*  and  may  be  said  to  have  resulted  from  the  agitation  of  the 
subject  caused  by  the  earnest  words  of  these  eminent  jurists. 

The  act  includes  "  every  receiver,"  and  is  not  restricted  in  its  ap- 
plication to  receivers  of  railways.  It  applies  to  any  act  or  transac- 
tion of  the  receiver  "  in  carrying  on  the  business  connected  with 
such  property ;"  but  declares  that  the  suit  "  shall  be  subject  to  the 
general  equity  jurisdiction  of  the  court  in  which  such  receiver  or 
manager  was  appointed,  so  far  as  the  same  shall  be  necessary  to 
the  ends  of  justice.''  The  enactment  has  been  considered  and  con- 
strued in  a  number  of  cases. 

In  an  action  in  which  service  of  process  on  a  station  agent  of  a 
railroad  in  the  possession  of  a  receiver  was  declared  to  be  sufficient, 
Thayer,  J.,  said :  "  The  third  section  of  the  judicial  act  of  March 
3,  1887,  authorizing  suits  to  be  brought  against  receivers  of  rail- 
roads without  special  leave  of  the  court  by  which  they  were  ap- 
pointed, is  intended,  as  we  think,  to  place  the  receivers  on  the  same 
plane  with  railway  companies,  both  as  respects  their  liability  to  be 
sued  for  acts  done  while  operating  the  railroad,  and  as  respects 
the  mode  of  obtaining  service.""  It  has  been  adjudged  by  the 
supreme  court  of  Illinois  that  the  act  includes  a  suit  against  a  re- 
ceiver based  on  the  negligence  of  the  employees  of  his  predecessors.** 


^14  U.  S.  Sut  at  Large,  554;  25 
U.  S.  Stat  at  Large,  436. 

^Dow  V.  Memphis  &  Little  Rock 
R.  R.  Co.  20  Fed.  R.  26a 

^  Barton  v.  Barbour,  104  U.  S.  126. 

w  Eddy  V.  Lafayette,  163  U.  S.  456, 
49  Fed.  R.  807,  16  Sup.  Ct.  R,  108. 

«*  McNulta  V.  Lockridge,  137  111.  J70, 
affirmed,  141  U.  S.  327,  the  supreme 
court  of  the  United  States  following 
closely  the  opinion  of  the  supreme 
court  of  Illinois.  The  latter,  comment- 
ing upon  the  enactment,  said :  "  It  is 
unnecessary  to  state  in  detail  the  de- 


fects and  mischiefs  in  the  administra- 
tion of  the  law  which  this  act  of  Con- 
gress was  intended  to  remedy.  Suf- 
fice it  to  say  that  it  is  the  e^'ident  in- 
tention of  the  statute  that  a  plaintiff 
who  has  a  strictly  legal  right  of  ac- 
tion and  a  claim  for  *  *  *  dam- 
ages and  enforceable  against  and  pay- 
able out  of  the  property  which  is  in 
the  possession  and  under  the  control 
of  a  .receiver  appointed  by  a  federal 
court,  shall  not  be  deprived  of  his  ac^ 
tion  at  law  and  other  rights  of  trial 
by  jury.    It  was  the  legislative  intCB* 
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The  act  includes  suits  for  damages  caused  by  the  negligence  of 
the  receiver's  servants  and  agents.**  The  supreme  court  of  the 
United  States  has  held  that  the  statute  applies  to  a  suit  for  dam* 
ages  caused  before  its  enactment,  whether  commenced  before  or 
after  the  act  was  in  force.®* 

Of  the  section  of  the  act  under  discussion  Judge  Caldwell  has 
said :  **  This  act  was  intended  to  correct  abuses  that  had  grown  up 
under  the  old  practice,  some  of  which  were  pointed  out  before  the 
passage  of  the  act  in  the  opinion  of  this  court  in  Dow  v.  Railroad 
Co.,  2  Fed.  R.  267.  The  act  abrogates. the  old  rule  on  the  subject 
of  suing  receivers.  It  is  no  longer  unlawful  to  sue  a  receiver  ap- 
pointed by  a  United  States  court  without  leave  of  the  court  appoint- 
ing the  receiver.  A  court  now  has  no  discretion  to  say  when  its 
receivers  may  be  sued.  This  act  pves  the  right,  without  condition 
or  qualification.  It  is  a  right  not  to  be  nullified,  evaded  or  abridged. 
No  conditions  can  be  imposed  on  its  exercise.  The  court  must  give 
effect  to  the  act ;  it  has  no  discretion  to  do  anything  else."" 

The  statute  authorizes  suits  against  federal  court  receivers  in  any 
court  having  jurisdiction  of  the  subject-matter  of  the  litigation.* 
In  an  intervening  proceeding  in  the  federal  court  for  the  eastern 
district  of  Louisiana  the  concluding  clause  of  the  third  section  of 
the  act  was  particularly  considered.  A  judgment  having  been  re- 
covered in  a  Texas  court  against  the  receiver  of  a  railroad,  the 
plaintiff  filed  an  intervening  petition  in  the  receivership  proceeding 
in  the  federal  court,  and  the  question  as  to  the  conclusiveness  of 
the  judgment  was  presented.  The  federal  court  declared  that  the 
judgment  was  not  conclusive,  and  reduced  it  from  ten  thousand  to 
five  thousand  dollars.  It  was  said  by  Judge  Pardee  that  the  third 
section  of  the  act  of  Congress  merely  dispenses  with  the  necessity 
of  obtaining  leave  of  the  federal  court  to  sue  its  receivers  in  another 
court,  and  that  the  suit  has  the  same  status,  and  the  judgment 
therein  the  same  effect,  as  if  permission  to  sue  had  been  regularly 
granted  by  the  appointing  court.     "  However  this  may  be,"  he 


lion  that  the  suits  provided  for  in  the 
act  should  be  maintainable  in  respect 
of  all  acts  and  transactions  of  receivers 
in  carrying  on  the  business  connected 
with  the  property  in  their  possession 
and  control." 

•  Fullcrton  v.  Fordyce,  121  Mo.  11, 
25  S.  W.  R.  587,  42  Am.  St.  R.  316. 

••Texas  &  Pacific  Ry.  Co.  v.  Cox, 
145  U.  S.  593.     Contra,  Missouri  Pa- 


cific R.  R.  Co.  V.  Texas  &  Pacific  Ry. 
Co.  41  Fed.  R.  311. 

8^  Central  Trust  Co.  v.  St  Louis, 
Arkansas  &  Texas  Ry.  Co.  40  Fed.  R. 
426. 

88  Dillingham  v.  Anthony,  11  S.  W. 
R.  139;  Texas  &  Pacific  Ry.  Co.  v. 
Johnson,  151  U.  S.  81,  14  Sup.  Ct.  R. 
250;  Central  Trust  Co.  v.  East  Ten- 
nessee, Virginia  &  Georgia  Ry.  Co.  59 
Fed.  R.  523. 


728  SUITS  BY  AND  AGAINST  RECEIVERS.  [CHAP.    XXI. 

said,  ''  it  is  clear  that  when  a  judgment  is  so  obtained,  and  is 
brought  to  the  court  of  original  jurisdiction  to  be  ranked  as  a  lien 
upon  the  trust  funds,  such  judgment  is  subject  to  its  general  equity 
jurisdiction ;  and  the  duties  of  determining  the  rightfulness  of  the 
judgment,  including  whether  the  amount  is  just,  is  still  imposed 
upon  this  court,  as  it  would  be  if  it  had  ordered  an  issue  tried  at 
law ;  for  this  court  must  still,  in  the  language  of  the  statute,  exer- 
cise a  '  general  equity  jurisdiction,  so  far  as  the  same  shall  be 
necessary  to  the  ends  of  justice/  ♦  ♦  ♦  Fqi-  this  reason  I  am 
of  the  opinion  that  in  the  present  intervention  the  court  may  inquire 
as  to  whether  or  not  the  intervenor  has  a  lien,  and,  if  so,  the  rank 
and  amount  thereof,  and  that  in  such  inquiry  the  court  is  not  con- 
cluded in  any  way  by  the  verdict  and  judgment  produced  from  the 
district  court  of  Harrison  county,  Texas.  "®^ 

The  question  as  to  the  conclusiveness  of  a  judgment  against  a 
receiver  is  considered  in  a  subsequent  section,®^  where  it  is  clearly 
shown  that  such  a  judgment  is  conclusive  aside  from  the  cong^rcs- 
sional  statute  under  discussion.  The  opinion  of  Judge  Pardee  in 
this  particular  is  against  the  authorities  and  the  plainest  reascm.  It 
is  desired  to  here  consider  the  cases  which  discuss  the  effect  of  the 
enactment,  particularly  the  last  clause  of  the  third  section,  upon  the 
rule. 

The  United  States  court  of  appeals  has  declared  that  the  pro- 
vision, "  such  suits  shall  be  subject  to  the  general  equity  jurisdic- 
tion of  the  court  in  which  such  receiver  or  manager  was  appointed, 
so  far  as  the  same  shall  be  necessary  to  the  ends  of  justice,"  does 
not  abrogate  the  rule  which  declares  that  a  judgment  against  a  re- 
ceiver is  conclusive  and  binding  on  the  court  in  which  the  receiver- 
ship proceeding  is  pending.  This  provision,  it  was  said,  apjdies 
"  only  to  suits  which  seek  to  interfere  with  the  receiver's  possession 
of  property  and  to  process,  the  execution  of  which  would  have  that 
effect ;  any  process  whether  for  the  recovery  of  such  prc^ierty  or  for 
the  enforcement  and  collection  of  a  judgment  out  of  it.  These 
shall  be  subject  to  the  control  of  the  court  appointing  the  receiver 
so  far  as  the  ends  of  justice  may  require.  ♦  ♦  ♦  The  time  when 
and  the  manner  in  which  a  judgment  against  the  receiver  shall  be 
paid;  the  adjustment  of  equities  between  persons  having  claims 

^  Missouri    Pacific    R.    R.    Co.    v.  fore  its  enactment  (an  error,  see  above 

Texas  &  Pacific  Ry.  Co.  41  Fed.  R.  in  this  section),  and  that  as  the  snit 

311.    Such  was  the  construction  given  was  brought  without  leave  of  ooait* 

the  act  in  question  by  Judge  Pardee,  the  judgment  was  void 

though  independently  he  held  that  it  ^Section  5Q7. 
did  not  apply  to  a  suit  instituted  be- 
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against  the  property  in  his  hands;  the  just  distribution  of  funds 
according  to  the  rights  of  the  several  parties  interested  in  it  —  all 
must  necessarily  be  under  the  control  of  the  court  having  custody 
of  the  property  by  its  receiver,  and  shall  be  subject  to  its  general 
equity  jurisdiction.  This,  we  think,  is  the  true  meaning  of  the 
statute  referred  to.  We  can  perceive  no  other  reasonable  inter- 
pretation of  it.  Any  other  interpretation  would  impute  to  Con- 
gress a  very  useless  act."** 

That  the  provision  of  the  third  section  of  the  act  in  question, 
which  declares  that  "  such  suit  shall  be  subject  to  the  general  equity 
jurisdiction  of  the  court  in  which  such  receiver  or  manager  was  ap- 
pointed," does  not  abrogate  the  rule  as  to  the  conclusiveness  of  a 
judgment  against  a  receiver,  must  be  accepted  as  its  proper  and 
judicial  construction.^ 

In  Texas  the  federal  court,  in  an  intervening  proceeding,  having 
rejected  a  judgment  rendered  against  the  receiver  in  a  state  court, 
after  his  discharge  and  the  return  of  the  property  to  the  company, 
the  state  court  enforced  the  judgment  against  the  corporation.*® 

In  the  receivership  proceedings  against  the  St.  Louis,  Arkansas 
&  Texas  Railway  Company,  Judge  Caldwell  had  occasion  to  con- 
sider the  authority  of  a  court  to  reject  or  modify  a  judgment  against 
its  receiver.  He  said  that  the  particular  provision  under  considera- 
tion is  merely  declaratory  of  "  previously  existing  law ;"  that  a  suit 
seeking  to  deprive  a  receiver  of  the  possession  of  property  would 
be  subject  to  the  equity  jurisdiction  of  the  appointing  court;  that 
a  judgment  against  a  receiver  "  is  conclusive  as  to  the  amount  of 
the  debt,  but  the  time  and  mode  of  its  payment  must  be  controlled 
by  the  court  appointing  the  receiver."®* 

The  provision  of  the  act  permitting  a  receiver  of  a  federal  court 
to  be  sued  without  leave  "  in  respect  of  any  act  or  transaction  of 
his  in  carrying  on  the  business  connected  with  such  property,"  has 
received  special  judicial  consideration.  In  denying  the  right  of  a 
sheriff  to  seize  railroad  property  in  the  possession  of  a  receiver  the 


^1  Dillingham  v.  Hawk,  60  Fed.  R. 
494,  9  C.  C  A.  loi,  23  L.  R.  A.  517. 

w  Central  Trust  Co.  v.  East  Ten- 
nessee, Virginia  &  Georgia  Ry.  Co.  59 
Fed.  R.  523;  Texas  &  Pacific  Ry.  Co. 
V.  Johnson,  151  U.  S.  81;  Garrison  ▼. 
Texas  &  Pacific  Ry.  Co.  (Tex.  Civ. 
App.)  30  S.  W.  R,  725. 

••  Garrison  v.  Texas  &  Pacific  Ry. 


Co.  10  Tex.  Civ.  App.  136,  30  S.  W. 
R.  725. 

^Central  Trust  Co.  v.  St.  Louis, 
Arkansas  &  Texas  Ry.  Co.  41  Fed,  R. 
551.  To  same  effect  are  Fordyce  v. 
Withers,  i  Tex.  Civ.  App.  540,  20  S. 
W.  R.  766;  Dillingham  v.  Kelley,  8 
Tex.  Civ.  App.  113,  27  S.  W.  R.  806. 

See  article  upon  "  Railroad  Receiver- 
ships," 30  Am.  Law  Rev.  161. 
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supreme  court  of  the  United  States  declared  that  the  provision 
does  not  "  restrict  the  power  of  the  circuit  courts  to  preserve  prop- 
erty from  external  attack."**  This  comment  upon  the  provision 
was  cited  as  authority  by  the  United  States  circuit  court  of  appeals 
in  denying  the  right  of  a  suitor  to  institute  and  prosecute  to  final 
judgment  an  action  of  unlawful  detainer  against  a  receiver,  with- 
out leave  of  the  appointing  court.^  It  was  said  that  the  act  does 
not  authorize  a  suit  to  dispossess  a  receiver  of  property  without 
leave  of  the  appointing  court,  and  that  the  plaintiff  was  guilty  of  a 
"  gross  contempt." 

A  suit  by  a  stockholder  to  enforce  a  right  of  the  corporation,  in 
which  the  receiver  of  the  company  was  made  a  defendant,  was 
held  not  to  be  "  in  respect  of  any  act  or  transaction  of  his  in  carry- 
ing on  the  business  connected  with  such  property,"  and  could  not 
be  prosecuted  against  the  receiver  without  leave  of  the  appointing 
court.®^  The  same  has  been  said  of  a  garnishment  proceeding 
against  a  receiver.®®  But  in  a  state  court  the  provision  has  been 
declared  to  be  sufficiently  broad  to  permit  a  federal  court  receiver  to 
be  garnished  without  the  consent  of  the  court.**  The  reason  given 
was  that,  while  the  act  will  not  permit  the  receiver's  possession  of 
property  belonging  to  the  trust  estate  to  be  disturbed,  the  property 
sought  to  be  reached  was  not  that  of  the  trust  estate,  but  belonged 
to  the  defendant  debtor.* 

The  provision  that  a  receiver  may  be  sued  without  the  consent 
of  the  court  which  appointed  him  "  in  respect  of  any  act  or  trans- 
action of  his  in  carrying  on  the  business  connected  with  such  prop- 
erty," is  plain  and  without  ambiguity,  and  is  to  be  taken  in  the 
sense  which  its  words  clearly  convey.  The  phrase  "  carrying  on 
the  business,"  means  the  actual  continuation  of  the  business  of  the 
debtor  in  which  the  property  was  used.  It  means  more  than  the 
mere  administration  of  the  estate,  the  sequestration  of  the  pr<^)crty, 
adjustment  of  claims  and  distribution  of  the  assets.  Considering 
that  the  act  is  in  derogation  of  the  common-law  rule,  though  a 
remedial  statute,  its  history,  and  giving  to  its  words  their  i^ain  and 
ordinary  meaning,  it  may  be  correctly  said  to  apply  only  to  acts 
and  transactions  of  the  receiver  necessitated  by  the  actual  con- 


» Ex  parte  Tyler,  149  U.  S.  164.  ••  Irwin  v.  McKechsiie,  58  Minn.  14$. 

••  Comer  v.  Felton,  61  Fed.  R.  731.  59  N.  W.  R.  987,  49  Am,  St  R.  495* 

^  Swope  V.  Villard,  61  Fed.  R.  417.  ^  As  to  issuing  execution  and  pay* 

^  Central  Trust  Co.  v.  East  Ten-  ment  of  a  judgment,  «ee  section  5861 

nessec,  Virginia  &  Georgia  Ry.  Co.  59 

Fed.  R.  523. 
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tinuation  of  the  debtor's  business,  the  operation  of  the  property  by 
the  receiver;  not  to  acts  and  transactions  of  a  receiver  in  merely 
sequestrating,  possessing  and  administering  the  trust  estate. 

Subject  to  the  conditions  and  restrictions  specified  in  the  act 
under  consideration,  a  receiver  of  a  federal  court  may  be  sued  with- 
out the  consent  of  the  court  of  which  he  is  an  officer.* 

From  the  foregoing  authorities  and  the  principles  of  interpreta- 
tion the  congressional  statute  under  consideration  may  be  said  to 
support  the  following  propositions : 

1.  A  suit  may  be  instituted  against  a  receiver  appointed  by  a 
federal  court,  and  prosecuted  to  final  judgment  without  the  consent 
of.  the  court,  the  subject-matter  of  which  arose  out  of  some  act  or 
transaction  of  the  receiver,  his  predecessor,  or  the  employees  and 
agents  of  either  of  them,  in  the  actual  operation  of  the  property  in 
his  possession  and  continuation  of  the  business  for  which  such  prop- 
erty was  used. 

2.  A  suit  against  a  receiver  of  a  federal  court  which  has  not  for 
its  object  the  vindication  of  a  wrong  or  the  enforcement  of  a  right 
arising  from  some  act  or  transaction  of  the  receiver  or  his  predeces- 
sor, or  the  employees  and  agents  of  one  of  them,  in  the  actual  opera- 
tion of  the  property  in  his  possession  and  continuation  of  the 
business  for  which  such  property  was  used,  without  the  consent  of 
the  court,  cannot  be  maintained,  and,  according  to  the  rule  of  the 
federal  judiciary,  a  judgment  rendered  in  such  suit  will  be  void, 
because  of  want  of  jurisdiction. 

3.  The  provision  of  the  act  that  "  such  suit  shall  be  subject  to 
the  general  equity  jurisdiction  of  the  court  in  which  such  receiver 
or  manager  was  appointed,"  is,  in  the  words  of  Judge  Caldwell, 
merely  declaratory  of  "  previously  existing  law."  It  continues  the 
power  of  the  court  so  far  as  the  possession,  payment  and  distribu- 
tion of  the  trust  fund  are  concerned,  but  does  not  abrogate  the  rule 
that  a  judgment  rendered  against  a  receiver  by  a  court  of  com- 
petent jurisdiction  is  conclusive  as  to  its  amount  and  the  receiver's 
liability.* 

Section  527.  Further  of  Leave  to  Sue  Federal  Receiver  —  Act 
of  Congress  — ^The  Latest  Decisions. —  Section  3  of  the  act  of  Con- 
g^ress  of  1887-8  which  authorizes  suits  against  receivers  appointed 

*Paxson  V.  Cunningham,  63  Fed.  R.  R.   516;   Fordyce  v.  Withers,  i  Tex. 

132,  n  C.  C.  A.  Ill ;  Central  Trust  Co.  Civ.  App.  540,  20  S.  W.  R.  766;  Ball  v. 

V.  St  Louis,  Arkansas  &  Texas  Ry.  Co.  Mabry,  91  Ga.  781,  18  S.  E.  R.  64. 

40  Fed.  R,  426;  Fullcrton  v.  Fordyce,  'See  section  587. 
121  Mo.  I,  25  S.  W.  R.  587,  42  Am.  St. 
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by  federal  courts  without  leave  of  the  appointing  court  as  to  cer- 
tain matters,  continues  to  be  the  cause  of  much  discussion  by  the 
courts,  and  a  review  of  the  latest  cases  upon  the  subject  are  im- 
portant and  interesting". 

The  act  has  been  declared  to  authorize  the  institution  of  a  suit 
against  a  receiver  in  any  court  of  competent  jurisdiction.'*  It  in- 
cludes a  receiver  appointed  by  a  territorial  court  where  the  appoint- 
ment is  made  by  the  court  in  its  capacity  as  a  federal  institution.* 
The  provision  in  the  act  that  receivers  of  federal  courts  may  be 
sued  without  leave  in  "  respect  of  any  act  or  transaction  of  his  in 
carrying  on  the  business  connected  with  such  property  "  does  not 
authorize  a  suit  against  a  receiver  without  leave  instituted  for  the 
purpose  of  establishing  a  right  to  the  property  placed  in  his  posses- 
sion.* The  receiver  may  be  sued  without  leave  when  the  cause 
of  action  arises  from  acts  of  the  receiver  himself  or  his  agents,  and 
in  all  cases  of  liability  where  he  stands  in  the  place  of  the  corpora- 
tion, that  is,  for  the  result  of  acts  of  the  corporation  done,  before 
his  appointment.^  In  the  case  cited  it  was  declared  that  the  words 
of  the  statute,  "any  act  or  transaction  of  his,"  did  not  restrict 
suits  to  those  where  the  cause  of  action  arose  only  from  the  con- 
duct of  the  receiver  himself,  but  included  those  of  his  agents.  The 
act  restricts  suits  which  can  be  instituted  against  the  receiver 
without  leave  of  the  appointing  court  through  some  act  or  trans- 
action of  his  agents.®   The  receiver  of  a  railroad  company  appointed 


*  Trumbull  v.  Makeevcr,  9  Colo. 
App.  250,  48  Pac  R.  825;  Texas  & 
Pacific  Ry.  Co.  v.  Johnson,  151  U.  S. 
81,  14  Sup.  Ct  R.  250. 

« Whcelcr  v.  Smith,  81  Fed.  R.  319. 

•Case    Plow    Works    v.    Finks,    81 

Fed.  R.  529. 

7  Meyer  v.  Harris,  30  Atl.  R.  690. 

8  Bennett  v.  Northern  Pac.  R.  R. 
Co.  17  Wash.  534,  50  Pac.  R.  496.  In 
this  case  the  court  said,  in  speaking 
of  section  3  of  the  act:  "It  is  diffi- 
cult to  tell  exactly  what  is  meant  by 
this  section  of  the  law,  and  by  the 
qualifications  that  such  suit  shall  be 
subject  to  the  general  equity  jurisdic- 
tion of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed.  If 
the  law  had  been  to  the  effect  that  the 
judgment  resulting  from  such  suit 
should  be  subject  to  the  general  equity 


jurisdiction  of  the  court  in  which  sudi 
receiver  or  manager  was  appotntedt 
there  would  have  been  no  chance  for 
a  confusion  in  the  jurisdiction  of  the 
court;  for  in  any  case,  to  preserve  the 
estate  and  rights  of  all  parties  in  inter- 
est ♦  *  ♦  it  must  necessarily  fol- 
low that  the  court  which  appointed 
the  receiver  and  in  whose  custody  the 
property  rests,  must  be  the  court  which 
supervises  or  directs  the  payment  of 
the  judgment  obtained  in  the  other 
court  In  other  words,  the  judgment 
of  the  other  court  simply  establishes 
a  lien,  and  the  court  appointing  the 
receiver  directs  its  enforcement  But 
this  law,  as  we  have  before  indtcaled, 
provides  that  the  suit  itself  shall  be 
subject  to  the  general  equity  jurisdic- 
tion of  the  appointing  court.  *  *  • 
In  so  far  then  as  the  authorities  go, 
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by  a  federal  court  was  declared  subject  to  suit  without  leave  of 
court  for  damages  for  not  abating  a  nuisance  caused  by  a  ditch.* 
But  a  suit  in  equity  to  question  the  right  and  authority  of  a  receiver 
to  vote  certain  shares  of  stock  to  which  he  held  title,  was  declared 
improperly  instituted  without  leave  of  court,  because  the  condition 
of  voting  the  stock  was  not  caused  by  any  act  or  transaction  of  the 
receiver.^®  The  act  permits  the  institution  of  suits  against  receivers 
in  state  as  well  as  federal  courts."  The  act  does  not  apply  to  a  case 
in  which  the  cause  of  action  accrued  prior  to  the  appointment  of 
the  receiver,^^  nor  does  it  include  a  proceeding  for  the  writ  of  man- 
damus to  be  directed  against  a  receiver  requiring  him  to  continue 
the  operation  of  a  railroad  against  the  order  of  the  appointing 
court  ;^^  but  it  does  include  a  suit  to  recover  damages  sustained  by 
negligence  of  the  receiver  in  the  operation  of  a  railroad.^* 

Section  528.  Granting  Leave  to  Sue  a  Receiver  is  not  an  Adju- 
dication upon  the  Merits  —  The  Receiver's  Defense. — When  a  court 
is  asked  to  give  leave  to  sue  its  receiver  it  may,  and  usually  must, 
examine  into  the  merits  of  the  claim  to  ascertain  whether  a  suit 
is  necessary  or  proper  for  its  adjudication,  but  such  examination  and 
the  order  made  upon  it  cannot  be  used  by  either  party  as  in  any 
way  affecting  the  merits  of  the  case.  The  order  simply  permits  a 
judicial  investigation  to  be  made;  the  examination  is  not  itself  a 
trial,  nor  is  the  decision  an  adjudication  upon  the  merits.  So,  it  has 
been  decided  that  a  cause  of  action  against  a  corporation  for  a 
breach  of  contract  accruing  prior  to  the  appointment  of  a  receiver 
cannot  be  enforced  against  the  receiver  until  the  corporation  is 
adjudged  dissolved,  and  that  the  order  permitting  the  receiver  to  be 


the  act  restricts  actions  which  can  be 
brought  without  consent  to  some  act 
or  transaction  of  the  receiver;  and  if 
we  were  called  upon  to  construe  the 
act,  the  plain  language  of  the  same 
would  exclude  the  idea  that  it  pro- 
vides for  unlimited  actions  against  re- 
ceivers. Had  it  been  the  intention  of 
Congress  to  provide  for  unlimited  acts, 
it  would  only  have  been  necessary  to 
have  said  that  every  receiver  appointed 
by  a  court  of  the  United  States  may 
he  sued  without  the  permission  of  the 
court  by  which  such  receiver  was  ap- 
pointed." 


•Reinhart  v.  Sutton,  56  Kans.  726, 
51  Pac.  R.  221. 

lOHallifield  v.  Wrightville  &  T.  R. 
Co.  99  Ga.  36s,  27  S.  E.  R.  715;  Glover 
V.  Thayer,  loi  Ga.  824,  29  S.  E.  R.  36. 

11  Malott  V.  Shimer,  54  N.  E.  R.  loi. 

la  Smith  V.  St.  Louis  &  S.  F.  Ry. 
Co.  151  Mo.  391,  52  S.  W.  R.  378; 
Robinson  v.  Kirkwood,  91  111.  App. 
54;  Farmers*  Loan  &  Trust  Co.  v. 
Chicago  &  N.  P.  Ry.  Co.  118  Fed.  R. 
204. 

*8  Royal  Trust  Co.  v.  Washburn,  B. 
&  I.  Ry.  Co.  113  Fed.  R.  531. 

"Malott  V.  Hawkins,  159  Ind.  127, 
63  N.  E.  R.  308. 
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sued  is  not  an  adjudication  of  his  liability."  When  leave  to  sue  a 
receiver  is  given,  his  right  to  set  up  any  defense  to  the  action  that 
he  may  have  is  not  in  any  way  restricted.  He  may  make  his  de- 
fense by  plea,  answer,  or  demurrer.**  If  he  can  avail  himself  fully 
of  a  defense  by  an  answer,  the  court  may  refuse  to  order  a  stay  of 
proceedings  for  want  of  leave  to  sue." 

Section  529.  Leave  to  Sue  a  Receiver  in  Another  Court  —  State 
and  Federal  Courts. —  As  a  general  rule  leave  to  sue  a  receiver  in 
any  court  other  than  the  one  which  appointed  him  will  not  be 
granted  if  suit  can  be  conveniently  brought  in  the  latter;  it  is  only 
when  special  facts  and  circumstances  are  shown  to  exist  that  the 
court  will  allow  such  a  suit  to  be  brought.*^  When  it  appears  that 
N.  the  question  to  be  determined  is  a  necessary  part  of  the  original 
controversy,  there  is  an  especial  reason  for  refusing  leave  to  sue 
in  another  court,  for  otherwise  there  might  be  presented  serious 
questions  of  conflicting  authority.  The  proper  coiwse  is  by  inter- 
vention in  the  original  suit.** 

If  a  federal  court  in  equity  grants  permission  to  sue  a  receiver 
for  damages  for  personal  injuries,  such  permission  does  not  confer 
jurisdiction  upon  the  court  on  its  law  side  to  entertain  the  case,  if. 
otherwise,  it  has  no  jurisdiction ;  as,  e.  g.,  on  account  of  the  citizen- 
ship of  the  parties.  The  permission  relates  to  the  court  in  equity 
only.^  Where  the  highest  court  in  a  state  had  held  that  assign- 
ments for  the  benefit  of  creditors,  without  preferences,  were  valid 
and  unassailable  under  the  national  bankruptcy  act,  but  the  federal 
courts  in  that  state  had  held  the  reverse,  a  state  court  refused  to 
allow  an  assignee  in  bankruptcy  to  sue  its  receiver  in  the  federal 
court  for  the  property  in  his  hands.^ 

An  action  can  be  brought  in  a  state  court  against  a  receiver  of  a 
railroad  by  permission  of  the  United  States  circuit  court  which  ap- 
pointed him,  for  the  breach  of  a  contract  made  by  the  railroad 
before  the  appointment  of  the  receiver,  but  the  judgment  of  the 
state  court  cannot  be  enforced  against  the  property  of  the  corpora- 
tion in  the  hands  of  the  receiver;  it  must  be  presented  to  the 
United  States  court  for  allowance,  and  the  latter  court  will  dcter- 

15  Fleischaucr  v.  Dittenhoefer,  49  N.  »» Central  Trust  Co.  v.  Wabash,  St. 

Y.  Super.  Ct.  311.  Louis,  etc,  R.  R.  Co.  23  Fed.  R.  858L 

!•  Davis  V.  Duncan,  19  Fed.  R.  477.  *>  Palmer   v.    Scrtven,   21    Fed.    R. 

17  Jay's  Case,  6  Abb.  Pr.  293.  354. 

i«  Matter  of  Piatt,  52  How.  Pr.  468 ;  «  Matter  of  Piatt,  5a  How.  Pr.  4A 
Meredith    Village    Savings    Bank    v. 
Simpson,  22  Kans.  414. 
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mine  the  manner  and  time  of  paying  it  out  of  die  assets  of  the 
road.** 

A  receiver  appointed  by  a  federal  court  in  one  state  may,  with 
leave  of  the  court,  be  sued  in  a  court  of  another  state.  Because  a 
receiver  may  be  sued  in  another  court  it  does  not  follow  that  that 
court  may  determine  matters  which  are  within  the  discretion  of  the 
court  appointing  the  receiver.** 

Section  530.  Permission  to  Sue  in  Another  Court  May  be  Re- 
fused—  Revocation  of  Leave  to  Sue, —  In  granting  leave  to  sue, 
the  court  may  require  that  the  suit  be  brought  in  its  own  jurisdic- 
tion, and  may  refuse  permission  to  sue  in  another  court.  Where 
such  an  order  was  made,  and  the  plaintiff,  after  instituting  the  suit, 
lock  proceedings  to  remove  the  cause  to  a  federal  court,  the 
action  of  the  court  which  granted  the  order,  in  revoking  it,  of  its 
own  motion,  and  in  dismissing  the  action,  was  held  to  be  proper 
and  not  error.**  Where  a  suit  is  brought  against  a  receiver  by  leave 
of  court  which  is  improvidently  granted,  it  is  proper  to  revoke  the 
order  gfranting  leave,  and  to  dismiss  the  action.*^ 

Section  531.  When  Leave  to  Sue  Receiver  is  Not  Necessary, — 

While  the  courts  which  hold  property  by  their  officers,  the  receivers, 
are  in  general  zealous  in  protecting  them  from  unauthorized  suits, 
they  will  not  shield  them  against  actions  for  property  of  which 
they  are  not.  authorized  or  directed  to  take  possession  by  the  decree 
of  the  court.  Where  a  receiver  of  a  railroad  had  possession  of  an 
engine  in  which  the  railroad  corporation  had  no  interest,  although 
it  was  used  on  the  line,  it  was  held  that  its  owner  might  maintain 
replevin  against  the  agent  of  the  railroad  corporation,  who  was 
the  agent  of  the  receiver,  without  first  obtaining  leave  of  the  court 
which  appointed  the  receiver.*^  So,  too,  if  the  receiver  take  and 
hold  the  property  which  does  not  pertain  to  his  office,  and  is  a  mere 
trespasser,  he  may  be  sued  therefor  in  any  court  of  competent  juris- 
diction, and  the  court  which  appointed  him  will  not  interfere  by 
injunction,  because  its  permission  to  bring  the  suit  was  not  first 
obtained.*^    Consent  of  a  court  is  not  necessary  to  maintain  a  suit 

22  Harding  v.  Nettlcton,  86  Mo.  658.  ployec   to   sue    for   injuries   resulting 

28  International    &    Great    Northern  from  the  negligence  of  fellow  employ- 

R.    R.    Co.    V.    Hemdon    (Tex.    Civ.  ees,  and  for  which  the  receiver  was 

App.),  33  S.  W.  R.  377.  held  not  to  be  liable. 

2*  Meredith  Village  Savings  Bank  v.  26  Hills   v.    Parker,    in    Mass.   508. 

Simpson,  22  Kans.  414.  But  see  a  dictum,  contra,  in  Barton  v. 

25  Henderson  v.  Walker,  55  Ga.  481,  Barbour,  104  U.  S.  126,  128. 

where  leave  had  been  given  to  an  cm-  27/^1  re  Young,  7  Fed.  R.  855.     In 
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against  its  receiver  for  a  personal  liability  and  in  his  personal 
capacity.^ 

The  rule  requiring  leave  of  the  appointing  court  to  sue  its  re- 
ceiver is  applicable  only  to  suits  against  him  in  his  official  capacity, 
the  judgment  in  which  would  affect  the  trust  estate.  For  a  tortious 
act  a  receiver  has  no  immunity  by  reason  of  his  appointment; 
his  liability  is  personal  and  he  may  be  sued  without  the  leave  of  any 
court.^  Where  a  vessel  in  the  possession  and  under  the  control  of 
a  receiver  of  a  federal  court  of  one  district  was  sent  into  another. 
It  was  held  that  a  proceeding  against  the  vessel  could  be  maintained 
in  the  latter  for  a  marine  tort  without  leave  of  the  appointing 
court.*^®  It  has  been  declared  not  necessary  to  obtain  leave  to  sue 
the  sureties  on  a  receiver's  bond.^^  A  petition  filed  in  a  receiver- 
ship proceeding  asking  for  permission  to  foreclose  a  mortgage  hdd 
by  the  petitioners  on  property  in  the  possession  of  the  receiver  is 
not  to  be  considered  as  an  independent  suit,  and  the  rule  requiring 
leave  of  court  before  filing  the  petition  in  a  suit  against  a  receiver 
does  not  apply.  The  lodging  of  the  petition  in  the  clerk's  office 
without  leave  of  the  court  does  not  render  it  vulnerable  to  a  de- 
murrer and  necessitate  a  dismissal  of  the  proceeding.^  Where  the 
same  person  was  receiver  of  one  railroad,  and  a  lessee  of  another, 
both  being  operated  by  him,  it  was  held  that  the  leased  road  was 
not  receivership  property,  and  that  an  employee  could  maintain 
an  action  against  the  receiver  without  leave  of  court  to  recover 
for  injuries  resulting  from  the  negligence  in  operating  the  leased 
road.*® 

Section  532.  Where  There  is  an  Injunction  Against  Suing  the 
Receiver. —  Where  a  receiver  of  a  company  was  appointed  in  an 
action  by  a  stockholder  against  the  company,  and  the  order  re- 
strained all  persons  from  bringing  or  prosecuting  a  certain  class  of 


Curran  v.  Craig,  22  Fed.  R.  loi,  the 
receiver  appointed  by  a  state  court 
wrongfully  took  possession  of  a  pat- 
ent, and  a  federal  court,  in  an  action 
for  infringement  to  which  a  plea  to 
the  jurisdiction  was  made,  held,  that 
although  the  receiver  could  be  sued 
personally  in  such  a  case  without 
leave  of  the  court  which  appointed 
him,  comity  required  that  the  state 
court  ought  to  have  an  opportunity  of 
correcting  its  error,  and  withheld 
judgment   to   allow   the   plaintiffs   to 


apply  to  that  court  for  a  modificadon 
of  its  order. 

^Carrey  v.  Spencer,  36  N.  Y.  & 
886;  Kirk  v.  Lane,  87  Mo.  App.  274. 

^Kenney  v.  Ranney,  96  Mich.  617, 
55  N.  W.  R.  982. 

«>The  St.  Nicholas,  40  Fed.  R.  671. 

M  Black  V.  Gcntery,  119  N.  C  502, 
26  S.  £.  R.  43. 

s>Minot  V.  Mastin  (C.  C  A.).  g$ 
Fed.  R.  734. 

<s  Lyman  v.  Central  Vermont  R.  K. 
Co.  59  Vt  167,  10  AtL  R.  3461 
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proceedings  against  it,  including  those  for  the  foreclosure  of 
mechanics'  liens,  or  in  any  manner  interfering  with  its  assets  until 
the  further  order  of  the  court,  it  was  held  that  a  claimant  who 
sought  to  foreclose  such  a  lien  was  bound  by  the  order,  and  that 
his  motion  for  leave  to  commence  an  action  against  the  receiver  to 
enforce  his  lien  could  not  be  made  until  such  order  was  vacated  or 
modified;  but  that  an  application  to  vacate  or  modify  the  order 
might  be  joined  in  one  motion  with  a  request  for  lejive  to  sue.'* 

Section  533.  Of  the  Notice  of  Application  for  Leave  to  Sue  a 
Receiver  —  Leave  After  Discharge. —  As  the  granting  of  leave  to 
sue  a  receiver  is  practically  only  the  permission  of  the  court  that 
claims  against  him  may  be  investigated  and  determined  by  legal 
methods  in  a  competent  tribunal,  and  as  such  permission  does  not 
affect  the  right  of  the  claimant,  in  proper  cases,  to  join  as  defend- 
ants the  owner  of  the  property  in  his  keeping  or  other  parties, 
it  follows  that  notice  of  the  application  for  leave  to  sue  a  receiver 
need  not  necessarily  be  given  to  the  parties  in  the  original  suit,  but 
that  notice  to  the  receiver  is  sufficient  to  enable  the  court  to  make 
a  valid  order.  Accordingly  it  has  been  held  that  an  order  granting 
leave  to  sue  was  sufficient  when  made  upon  notice  to  the  receiver 
alone.^ 

If  a  receiver  has  notice  of  a  claim  against  him,  and  he  be  after- 
ward discharged,  without  having  given  notice  of  the  motion  and 
discharge  to  the  parties  holding  the  claim,  such  parties  may  obtain 
leave  to  bring  suit  against  him,  notwithstanding  his  discharge ;  and 
a  refusal  to  grant  leave  is  apx>ealable  under  the  practice  in  New 
York.** 

IL 
Suits  by  Receivers. 

A. 
Of  the  Receiver's  Right  to  Sue  in  General 

Section  534.  A  Receiver  Succeeds  Generally  to  all  the  Rights 
of  Action  Possessed  by  his  Principal. —  As  a  general  rule  all  rights 

of  action  which  belong  to  the  party  whose  property  is  put  into  the 



w  Wilkinson  v.    North   River  Con-  86  Miller    v.    Locb,    64    Barb.    454, 

struction  Co.  66  How.  Pr.  423,  427,  where  an  order  refusing  leave  was  re- 
428  (N.  Y.  Sup.  Ct,  Sp.  T.,  1884).  versed  with  costs. 

» Potter   V.    Bunnell,   20   Ohio   St 
:i50,  159. 
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hinU5  of  a  receiver,  are  transferred  to  the  receiver  by  virtue  of  his 
i;.wmtinent.  He  succeeds  to  all  such  rights  for  the  purposes  of 
«r::rcing  them.^  A  receiver  of  an  insolvent  corporation  has  been 
bcLvi  to  be  its  "  legal  representative  "^  within  the  meaning  of  the 
Revised  Statutes  of  the  United  States,  section  5198,  providing  for 
±e  recovery  of  twice  the  amount  of  unlawful  interest  paid  to  a 
r-dcional  bank,  by  "  the  person  by  whom  it  was  paid  or  his  legal 
representatives*" 

Obligations  which  have  been  fully  paid  or  otherwise  l^^ally  ex- 
tinguisfaed  cannot  be  litigated  by  receivers  subsequently  appointed, 
in  any  action,  either  equitable  or  legal.**  Actions  in  which  a  cor- 
poration is  plaintiff,  which  are  pending  when  a  receiver  is  appointed 
for  the  corporation,  should  be  continued  in  his  name,  by  an  order 
obtained  upon  a  summary  application.*® 

He  may  sue  in  a  federal  as  well  as  a  state  court,*^  and  the  juris- 
diction of  a  federal  court  to  entertain  a  suit  by  its  own  receiver  is 
not  dependent  on  the  citizenship  of  the  parties  or  the  amount  in 
controversy.** 

Section  535.  The  Appointment  Does  not  Affect  Contracts  or 
Otibttr  Rights  of  Action. —  The  receiver  of  an  insolvent  corpora- 
tion cannot  impeach  or  disaffirm  the  lawful  and  authorized  acts  of 
the  corporation.**  The  appointment  does  not  affect  existing  con- 
tracts or  rights  of  action  between  the  party  whose  property  is 
placed  in  the  hands  of  the  receiver  and  others;  he  has  no  greater 
rights  or  advantages  than  those  possessed  by  his  principal.  If  a 
claim  which  he  seeks  to  enforce,  as,  e.  g.,  a  promissory  note,  is,  .it 
the  time  he  is  appointed,  not  capable  of  being  sued  upon  by  the 
corporation  whose  assets  he  has,  he  will  not  be  permitted  to  main- 
tain a  suit  upon  it  until  he  has  done  whatever  may  be  necessary  to 
remove  the  incapacity.**    So,  also,  he  cannot  maintain  an  action  to 


w  Coope  V.  Bowles,  28  How.  Pr.  10, 
^  Barb.  87 ;  Griffin  v.  Long  Island  R. 
K  Co.  102  N.  Y.  449;  Curtis  v.  Mc- 
I>enny,  5  Jones'  Eq.  290. 

3tt  Barbour  v.  National  Exchange 
H;ink.  45  Ohio  St  133,  "  N.  E.  R.  5. 

» Cooper  V.   Bowles,  28  How.   Pr. 

*<>Talmage    v.    Pell,    9    Paige,  41a 
5ee  section  539. 
«^  Chambers  v.  McDougal,  42  Fed. 

R.  604. 
tf  Bowman  v.   Harris,  95   Fed.   R. 

917* 


«  Hyde  v.  Lynde,  4  N.  Y.  397;  Brou- 
wer  V.  Harbeck,  i  Ehier,  114. 

^  Williams  v.  Babcock,  25  Barb.  109. 
In  this  case  the  note  sued  upon  was 
given  as  part  of  the  premium  for  a 
policy  of  insurance  in  a  mutual  insur- 
ance company,  in  case  there  should  be 
an  assessment  and  notice  thereof.  As 
no  assessment  had  been  ordered  by 
the  company  and  no  notice  given  be- 
fore the  receiver  was  appointed,  he 
was  not  allowed  to  sue  upon  it  with- 
out having  taken  the  proper  steps  to 
fix  the  obligation.    Bell  v.  ShiUey,  33 
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recover  property  which  has  been  sold  under  execution  before  he 
was  appointed.**  But  as  the  representative  of  the  creditors  of  an 
insolvent  corporation,  he  may  crf[)ject  that  a  judgment  against  the 
corporation  by  confession  w^as  not  obtained  in  such  a  manner  as  to 
be  binding  upon  it,  and  may  have  such  judgment  set  aside  on  mo- 
tion ;^  and  he  may  sustain  an  action  to  vacate  and  set  aside  a  judg- 
ment on  the  ground  that  it  was  obtained  without  consideration, 
by  collusion  with  the  officers  of  the  corporation,  and  in  fraud  of 
creditors.*^ 

Section  536.  A  Receiver  Must  Pursue  Appropriate  and  Exist* 
ing  Remedies. —  The  fact  that  a  person  is  an  officer  of  the  court 
entitles  him  to  no  privileges  not  accorded  to  other  suitors,  and  in 
seeking  relief  he  must  commence  his  action  by  the  same  process 
that  other  suitors  are  required  to  employ.  So  where  a  receiver  of 
an  insolvent  bank  sought  by  petition  to  recover  moneys  of  the 
bank  received  by  one  of  its  creditors  subsequently  to  his  appoint- 
ment, it  was  held  that  he  could  have  no  relief  by  petition,  but  only 
by  bill.*®  Similarly  where  the  assignee  of  funds  in  an  action  in 
partition  had  procured  an  order  directing  the  county  treasurer,  in 
whose  hands  they  had  been  placed  by  an  order  of  court,  to  deliver 
them  to  him,  the  receiver  of  the  assignor,  afterward  appointed  in 
supplementary  proceedings,  was  not  allowed  to  obtain  title  to  the 
bonds  by  an  order  setting  aside  the  order  of  delivery,  the  court 
holding  that  his  right  to  them  should  have  been  tried  in  an  action.** 

Where  a  receiver  was  appointed  in  an  action  for  the  dissolution 
of  a  company,  and  before  his  qualification  the  property  of  the 
company  was  attached  by  a  creditor,  and  the  receiver  obtained  an 
order  upon  the  sheriff  to  show  cause  why  such  attachment  should 
not  be  set  aside,  it  was  held,  upon  appeal  from  an  order  denying  the 
motion,  that  he  had  mistaken  his  remedy,  as  his  motion  was  made 
in  an  action  to  which  neither  the  receiver,  sheriflF  nor  attaching 
creditor  was  a  party,  and  that  he  must  bring  an  independent  action 
to  avoid  the  attachment,  making  the  creditor  a  party  in  order  to 
give  him  an  opportunity  to  protect  his  rights.*^ 

Barb.    6io;    Thomas   v.   Whallcn,   31  *8  Receiver  of   State   Bank   v.    Na- 

Barb.   172.  tional  Bank  of  Plainfield,  34  N.  J.  Eq. 

«  Mcllrath  v.  Snure,  22  Minn.  391.  450,  458. 

*«  Stokes  V.  New  Jersey  Pottery  Co.  «  Matter  of  Castle,  2  N.  Y.  St  R. 

46  N.  J.  L.  237,  243,  citing  Vail  v.  362. 

Hamilton,  85  N.  Y.  453.  ^  Andrews  v.  Paschen»  6;  Wis.  43, 

*7  Whittlesey  v.  Dclancy,  73  N.  Y.  30  N.  W.  R.  7"  (1886). 
571;  Porter  v.  Williams,  9  N.  Y.  142. 
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A  receiver  of  a  railroad  filed  a  petition  in  the  receivership  pro- 
ceedings for  an  injunction  against  the  interference  by  another 
railroad  company  with  his  possession  of  the  property,  and  it  was 
adjudged  that  the  remedy  sought  by  the  receiver  was  proper.  It 
was  said  that  when  a  proceeding  is  taken  by  a  receiver  against  one 
who  is  a  stranger  to  the  receivership,  the  question  whether  it  should 
be  by  bill  in  an  independent  action  or  petition  in  the  original  pro- 
ceeding is  one  resting,  to  a  certain  extent,  in  the  discretion  of  the 
court,  having  regard  to  the  particular  circumstances;  but  where 
the  property  concerned  is  already  in  the  possession  of  the  court  and 
the  act  complained  of  is  a  disturbance  of  that  jxjssession,  it  is  not 
unusual  to  allow  the  receiver  to  proceed  by  petition,  giving  the  de- 
fendant the  OM>ortunity  of  making  a  defense." 

Section  537.  The  Legal  or  Ekiuitable  Character  of  Claims  Re- 
mains Unchanged  —  Conduct  of  the  Litigation  —  Interpleader* 
Etc. —  If  the  right  of  action  be  legal  in  its  nature  the  receiver  will 
not  be  allowed  to  assert  it  by  a  proceeding  in  equity.  Legal  and 
equitable  rights  must  be  enforced  by  their  proper  legal  and  equi- 
table remedies,  notwithstanding  the  receiver  is  the  officer  of  a  court 
of  equity.^  The  fact  that  he  is  the  officer  of  the  court  confers  upon 
him  no  privileges,  nor  does  it  impose  upon  him  any  restrictions  as 
to  the  conduct  of  the  litigation  after  it  is  begun.  He  is  as  free  to 
manage  it  as  is  any  other  litigant,  and  he  may  appeal  from  an  ad- 
verse decision  without  being  made  liable  to  the  imputation  of  bad 
faith  or  of  mismanagement  of  his  trust.*" 

The  receiver  of  a  federal  court  has  no  greater  power  to  bring  suits 
than  one  appointed  by  a  state  court."  A  receiver  may  maintain  a 
suit  to  interplead  between  two  claimants  to  the  same  fund  in  his 
hands,  and  meantime  may  render  his  accounts  and  pay  the  balance 
into  court  to  await  the  determination  of  the  action."  A  receiver 
appointed  under  the  New  Jersey  act  concerning  executors  may  file 
a  bill  to  set  aside  a  fraudulent  assignment  of  mortgages  made  after 
the  debtor  had  incurred  the  debt,  but  before  judgment,  and  in  the 
same  bill  may  pray  for  a  discovery  as  to  his  property  and  insolvency, 
the  inquiry  as  to  his  insolvency  being  looked  upon  as  pertinent  to 

the  question  of  f  raud.*^ 

t  ■    ■  ■■  ■  — ■■         . 

^^  Lake  Shore  &  Michigan  Southern  ^  Devendorf  v.  Dickinson,  31  How. 

R.  R.  Co.  V.  Felton,  103  Fed.  R.  227,  Pr.  275. 
43  C.  C.  A.  189.  M  Battle  v.  Davis,  66  N.  C.  252. 

M  Freeman  v.  Winchester,  18  Miss.  *®  Winficld  v.  Bacon,  24  Barb.  154. 

577.    But  see  contra,  Terhunc  v.  Bell,  ^  Bergen  v.  Littell,  41  N.  J.  Eq.  i8» 

9  Atl.  R.  Ill   (Ch.  of  N.  J.  1887).  2  Atl.  R.  614. 
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Section  538.  When  Right  of  Action  Accrues  —  Effect  of  Not 
Filing  the  Oath  or  Executing  Bond  —  Change  in  Receivers. — 
If  the  order  appointing  a  receiver  direct  him  to  collect  and,  if  neces- 
sary, to  sue  for  the  hire  of  property,  his  right  of  action  relates  back 
to  the  beginning  of  the  title  in  the  party  for  whose  property  he  is 
receiver.  If  substituted  in  place  of  the  owners  of  the  property,  he 
acquires  all  their  rights  by  subrogation."  A  statute  which  requires 
a  receiver  of  an  insolvent  bank  to  take  an  oath  of  office  is  merely  di- 
rectory. The  omission  to  take  such  an  oath  before  the  commence- 
ment of  a  suit  does  not  incapacitate  him  to  sue.** 

But,  since  the  execution  of  a  bond  with  sureties,  as  required  by 
the  order  of  appointment,  is  necessary  in  order  to  vest  the  title  of 
property  in  the  receiver,  his  failure  to  execute  such  a  bond  is  suffi- 
cient to  authorize  a  non-suit  in  an  action  instituted  by  him.**  On 
the  other  hand  a  mere  informality  in  the  execution  of  the  bond  of 
a  receiver  in  a  creditor's  suit,  is  of  no  avail  to  the  defendant.  The 
judgment  creditor  may,  however,  take  advantage  of  such  informal- 
ity.** A  change  in  receivers,  either  because  of  resignation  or  re- 
moval, does  not  abate  the  action.*^ 


Section  539.  Of  Suits  Against  Officers  of  Corporations. — A  re- 
ceiver of  a  corporation  represents  the  rights  both  of  creditors  and 
stockholders,  and  may  assert  such  rights  when  affected  by  the 
fraudulent  or  illegal  acts  of  its  managing  directors.  He  may  re- 
pudiate illegal  transfers  of  the  corporate  effects,  and  illegal  con- 
tracts made  by  the  officers  of  an  insolvent  corporation  in  its  name 
and  professedly  on  its  behalf.®^ 

For  any  willful  breach  of  their  trust  or  misapplication  of  the  cor- 
porate funds,  or  for  any  gross  neglect  of,  or  inattention  to  their 
official  duties,  directors  of  a  bank  are  liable  in  a  court  of  equity  to 
the  corporation  in  the  first  instance,  and  if  the  corporation  be  insol- 
vent and  its  affairs  in  the  hands  of  a  receiver,  he  may  maintain  the 
litigation ;  but  if  he  refuse  to  do  so,  then  any  person  aggrieved  may 
sue.** 


WHardwick  v.  Hook,  8  Ga.  354. 

•^Dayton  v.  Borst,  7  Bosw.  115. 

*®  Johnson  v.  Martin,  i  T.  &  C.  504. 

«>  Morgan  v.  Potter,  17  Hun,  403. 

•1  Hegewisch  v.  Silver,  140  N.  Y. 
414,  35  N.  E.  R.  658. 

«Lcavitt  V.  Palmer,  3  N.  Y.  19; 
Gillet  V.  Moody,  3  N.  Y.  479;  State  of 
Ohio  V.  Lcavitt,  7  N.  Y.  328;   Bank 


Comrs.  V.  St.  Lawrence  Bank,  7  N. 
Y.  513 ;  Leavitt  v.  Tylee,  i  Sandf.  Ch. 
207 ;  Leavitt  v.  Yates,  4  Edw.  Ch.  134 ; 
Brouwer  v.  Hill,  i  Sandf.  Super.  Ct 
629;  Fumiss  v.  Sherwood,  3  Sandf. 
Super.  Ct.  521;  Austen  v.  Daniels,  4 
Den.  299. 

^  Ackerman  v.  Halsey,  37  N.  J,  Eq. 
356,  361. 


7+^ 


SUITS  BY  AND  AGAINST  RECEIVERS.         [CHAP.   XXI. 


A  receiver  of  an  insolvent  corporation  may  bring  a  suit  in  equity 
to  recover  back  from  its  officers  assets  which  they  have  converted, 
and  the  officers  will  not  be  heard  to  say  that  such  assets  are  not 
needed  for  the  payment  of  lawful  debts  of  the  corporation.**  He 
may  also  bring  an  action  to  set  aside  illegal  transfers  or  incum- 
brances created  by  the  officers  or  by  the  corporati(Mi,  and  it  is 
proper  to  stay  an  action  brought  by  a  creditor  to  enforce  such  debts 
or  liens  as  are  invalid  or  illegal.®  Where  the  receiver  of  an  insol- 
vent bank  refused  to  bring  suit,  it  was  held  that  a  creditor  and 
stockholder  could,  for  the  benefit  of  himself  and  of  such  other  cred- 
itors and  stockholders  as  should  elect  to  join  him,  maintain  a  suit 
against  the  president  and  directors  for  gross  neglect  and  misman- 
agement in  office.® 

Section  540.  Of  Suits  Against  Stockholders  for  Unpaid  Subscrip- 
tions.—  It  is  not  only  the  right  but  the  duty  of  a  receiver  of  an 
insolvent  corporation  to  collect  unpaid  subscriptions  to  its  capi- 
tal stock  for  the  benefit  of  its  creditors  to  such  an  extent  as  may 
be  necessary  to  pay  their  lawful  claims  in  fuU.^  As  a  necessary 
incident  to  his  power  to  collect  unpaid  stock  subscriptions,  the  re- 
ceiver has  the  power  to  make  calls  upon  the  stockholders  for  such 
amount  as  may  still  be  due,  or  may  be  required.® 

The  receiver  has  the  same  powers,  as  regards  stockholders,  which 
were  possessed  by  the  corporation  before  he  was  appointed,®  but 
he  has  no  greater  power  than  the  corporation  had  to  collect  sub- 
scriptions.'^®  So,  where  property  has  been  transferred  to  a  corpora- 
tion, by  arrangement,  at  an  overvaluation  in  payment  for  stock 


•*  Mccarty's  Appeal,  i  Cent  R.  147 
(Sup.  CL  of  Pa.). 

«^  Hubble  V.  Syracuse  Iron  Works, 
42  Hun,  182,  186  (1886). 

••Ackcnnan  v.  Halscy,  37  N.  J.  Eq. 

356. 

«T  Dayton  v.  Borst,  31  N.  Y.  4351 
Nathan  v.  Whitlock,  9  Paige,  152; 
Frank  v.  Morrison,  58  Md.  423; 
Chandler  v.  Brown.  7J  111.  333-  But 
see  Hadley  v.  Russell,  40  N.  H.  109; 
Coleman  v.  White,  14  Wis.  700;  Urn- 
stead  V.  Buskirk,  17  Ohio  St.  113. 

«Dane  v.  Young,  61  Me.  160;  Hall 
V.  United  States  Ins.  Co.  S  Gill,  484- 
In  this  case  the  receiver  was  given 
the  same  power  to  make  calls  as  was 
possessed  by  the  officers  of  the  corpo- 


ration before  his  appointment  High* 
tower  V.  Thornton,  8  Ga.  486 ;  Johnson 
V.  Laflin,  5  Dill.  65 ;  Rankine  v.  Elliott, 
16  N.  Y.  377.  In  England  under  the 
railway  companies  act  of  1867,  a  re- 
ceiver has  no  such  power.  Re  Bir- 
mingham, etc.,  Ry.  Co.  L.  R.  18  Ch. 
Div.  155.  See  also  Nathan  v.  Whit- 
lock, 9  Paige,  152;  Chandler  v.  Keith, 
42  Iowa,  99. 

••Cutting  v.  Damerel,  88  N.  Y.  410; 
Mean's  Appeal,  85  Pa.  St  293.  Bm 
he  has  no  power  to  enforce  statutory 
liabilities.  Famsworth  v.  Wood,  91 
N.  Y.  30a 

70  Billings  v.  Robinson,  94  N.  Y.  415. 
affirming  26  Hun,  122.  Cf.  Qevehnd 
V.  Burnham,  55  Wis.  598. 
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which  has  been  issued  as  fully  paid,  since  the  transaction  cannot  be 
impeached  except  for  fraud  upon  the  corporation,  a  receiver  of  the 
corporation  appointed  long  after  the  transaction,  will  not  be  al- 
lowed to  maintain  a  suit  to  impeach  or  set  it  asideJ^ 

Section  541.  Of  Suits  Against  Stockholders  Upon  Other  Claims. 
—  The  receiver  of  an  insolvent  corporation  may  maintain  a  suit 
to  recover  money  received  by  stockholders  from  the  company  for 
stock  sold  to  it,  and  it  is  no  objection  to  such  a  suit  in  equity  that 
the  creditors  of  the  corporation  had  a  remedy  at  law,  since  equity 
takes  cognizance  of  all  trusts,  and  its  court  is  the  proper  tribunal 
to  enforce  the  rights  of  beneficiaries  under  them.*^  It  has  been  held 
in  New  York  that  claims  for  dividends  improperly  declared  by 
an  insolvent  corporation  do  not  belong  to  the  receiver,  but  to  the 
creditors,  and  that  the  right  of  action  is  in  them.^' 

Section  542.  Of  Actions  for  the  Possession  of  Personal  Prop- 
erty.— It  has  been  formally  adjudicated  that  a  receiver  who  has 
had  possession  of  property  by  virtue  of  his  appointment  as  such 
receiver  by  a  competent  court,  may  maintain  an  action  of  detinue  for 
the  property.  Although  such  an  action  could  not  be  maintained 
if  grounded  merely  upon  the  right  of  property  which  may  be 
claimed  to  vest  in  him  by  virtue  of  his  appointment,  yet,  as  a  mere 
right  of  possession  is  a  sufficient  basis  upon  which  to  found  the 
action,  and  as  he  is  entitled  to  the  possession,  he  may  avail  himself 
of  this  remedy.^*  A  receiver  appointed  in  supplementary  proceed- 
ings takes  only  an  equitable  right  of  redemption  in  chattels  mort- 
gaged by  the  judgment  debtor  when  reduced  to  possession  by  the 
mortgagee  before  the  commencement  of  the  proceedings,  and  he 
cannot  maintain  replevin  for  such  chattels  against  the  mortgagee.^** 
In  a  recent  case  in  England  it  was  held  that  a  receiver  of  a  pawn- 
broker's business  was  not  entitled  to  the  possession  of  redeemable 
pledges  as  against  the  sheriff  who  held  them  by  virtue  of  a  levy 
tinder  execution,  made  after  the  appointment  of  the  receiver,  but 
before  he  had  perfected  his  security.'^' 

Section  543.  Of  Actions  for  the  Conversion  of  Property  by  a 
Judgment  Debtor  —  Garnishment  of  Plaintiff. —  A  receiver  of  the 
property  of  a  judgment  debtor  may  maintain  an  action  against  the 

Ti  Coffin  V.   Ransdall    (Sup.   Ct  of  78  Buttcrworth  v.  O'Brien,  39  Barb. 

Ind.,  March,  1887) ;  i  Ry.  &  Corp.  L.  192. 

J.  326.     Sec  also   Scovill  v.  Thayer,  ^4  Boyle  v.  Townes,  9  Leigh,  158. 

105  U.  S.  143 ;  Mills  V.  Scott,  99  U.  S.  ^  Campbell  v.  Fish,  8  Daly,  162. 

:25.  ''^Re  Rollason,  56  L.  T.    (N.   S.) 

■^Crandcll  v.  Lincoln,  52  Conn.  73.  303  (April,  1887). 
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for  property  converted  by  him  after  the  appointment  of 
tbe  receiver;  but  if  the  judgment  debtor  be  in  possession  of  the 
tierssonil  property  at  the  time  of  the  appointment,  he  having  pre- 
%-KiasIy  given  a  mortgage  upon  it  to  secure  the  purchase  mon^,  and 
:>«  iiecd\'er  has  allowed  the  mortgage  to  become  absolute  after 
h:$  jtrcxMntment,  he  cannot  maintain  an  action  against  the  jtidg- 
Tfir*c  debtor  for  its  conversion,  although  the  property  is  still  in  his 
.v??5*e:>sion  by  sufferance  of  the  mortgagee." 

A$  the  receiver  represents  all  parties  to  the  action  in  which  he  is 
4j^Knnted,  he  may,  in  a  suit  brought  by  him  on  behalf  of  the  estate, 
yrvHrted  against  the  plaintiff  in  the  original  suit  by  garnishment,  as 
It  he  were  a  stranger.^* 

Section  544.  Of  Actions  for  Rent  and  for  Purchase  Money. — 
A  receiver  appointed  of  the  estate  of  a  defendant,  part  of  which  is 
in  property  yielding  rent,  should  notify  tenants  of  his  appointment, 
in  order  to  be  able  to  sue  for  the  rents  in  case  they  are  not  paid. 
The  tenant  is  entitled  to  the  notice  that  he  may  not,  from  want  of 
knowledge  of  the  appointment,  continue  to  pay  rent  to  the  owner. 
Such  notice  is  also  necessary  to  protect  the  estate  and  secure  what- 
ever is  due  to  it.  It  has  been  held  that  unless  the  receiver  give 
such  a  notice  to  the  tenant  he  cannot  maintain  a  suit  for  the  rent^ 

In  a  New  York  case,  in  which  a  receiver  had  been  appointed  for 
i>ne  who  had  executed  a  deed  absolute  upon  its  face,  but  as  between 
the  parties  intended  to  be  a  security  for  a  loan,  it  was  held  that  the 
receiver  could  maintain  an  action  for  the  balance  of  the  purchase 
money  due,  after  deducting  the  sum  loaned,  the  grantee  in  the  deed 
having  disposed  of  the  property  to  an  innocent  purchaser.*^ 

Section  545.  Of  Suits  for  Unpaid  Subscriptions It  has  been 

held  in  Wisconsin  that  where  a  receiver  has  been  appointed  for  the 
care  of  funds  and  property  which  had  been  subscribed  by  a  number 
of  persons  for  a  certain  object,  the  appointment  having  been  made 


"  Gardner  v.  Smith.  29  Barb.  68. 

78  McDonald  v.  Carney,  8  Kans.  20. 

TO  Hunt  V.  Wolfe,  2  Daly,  298. 

*>Van  Deusen  v.  Worrell,  4  Abb. 
Ct.  App.  Dec.  473.  Sec  Foster  v. 
Townshend,  12  Abb.  Pr.  (N.  S.)  469, 
as  to  a  receiver's  right  under  the  New 
York  Code  of  Civil  Procedure  to  set 
aside  a  fraudulent  conveyance  by  the 
defendant,  when  no  assignment  to  the 


receiver  has  been  made.  Under  tbe 
Wisconsin  code  it  has  been  held  that 
a  receiver  in  charge  of  the  estate  of 
the  defendant  in  a  suit  for  divorce, 
after  a  decree  of  alimony  has  been 
pronounced,  can  maintain  an  action  to 
set  aside  a  fraudulent  conveyance  of 
real  property  made  by  the  defendant 
to  avoid  the  decree.  Barker  v.  Day- 
ton, 28  Wis.  367. 
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in  proceedings  in  equity  instituted  by  a  part  of  the  subscribers,  the 
receiver  has  the  same  right  to  compel  payment  of  such  subscrip- 
tions as  are  unpaid  as  is  possessed  by  other  subscribers.  The  fact 
that  he  represents  all  the  subscribers,  including  those  from  whom 
he  seeks  to  enforce  payment,  does  not  constitute  a  valid  objection 
to  his  right  to  bring  the  action.** 

Section  546.  Generally  of  the  Receiver's  Right  of  Action  —  Cor- 
porations—  Individuals* — A  receiver  cannot  maintain  an  action 
for  the  conversion  of  property  of  which  he  has  never  acquired 
possession,  and  as  to  which  he  does  not  show  he  is  entitled  to  pos^ 
session,  beyond  an  averment  that  he  was  directed  by  the  court  to 
take  such  property  into  his  possession,  although  he  alleges  that  it 
has  been  wrongfully  taken  and  ccMiverted  by  the  defendant,  yet  he 
has  such  special  or  qualified  interest  in  property  of  which  he  has 
taken  possession,  that  for  its  conversion  he  may  maintain  an 
action.® 

In  the  case  of  Thompson  v.  Greeley^  the  supreme  court  of  Mis- 
souri gave  extended  consideration  to  the  question  of  the  right  of  a 
common-law  receiver  of  a  banking  corporation  to  enforce  against  its 
directors  a  liability  for  an  illegal  and  improper  loan  and  disposition 
of  the  bank's  funds,  which  was  answered  in  the  affirmative,  the  re- 
ceiver having  been  authorized  and  directed  by  the  court  appointing 
him  to  institute  the  suit.  Such  receiver  may  also,  as  sole  complain- 
ant, file  a  bill  to  foreclose  a  mortgage  given  to  the  bank.®* 

Temporary  receivers  have  power  to  collect  and  receive  the  debts, 
demands  and  other  property  of  the  corporation,  to  preserve  the 
same,  and,  in  a  proper  case,  to  sell  or  dispose  of  the  property  as  di- 
rected by  the  court,  and  to  maintain  any  action  or  special  proceed- 
ing- necessary  and  proper  for  these  purposes,  but  no  other.^ 

Grenerally  speaking  a  receiver  has  only  such  rights  of  action  as 
might  have  been  maintained  by  the  person  over  whose  estate  he  is 
appointed,  and  to  whose  rights  he  succeeds.  It  is  necessary  for  him 
to  allege  and  set  forth  facts  which  show  the  right  of  action  he  repre- 
sents.®*^ He  has,  it  has  been  said,  power  to  sue  on  and  enforce  a 
contract  notwithstanding  the  consideration  for  which  it  was  ex- 
ecuted was  the  doing  of  an  act  by  the  receiver  which  was  in  violation 

81  Lathrop  v.  Knapp,  27  Wis.  214,  57  ®*  Comer  v.  Bray,  3  So.  R.  557. 

Wis.  2lf^.  »Feltcr  v.   Maddock,  32  N.  Y.  S. 

^Kchr  V.   Hall,    117   Ind.   405,   20  292. 

N.  E.  R.  279;  Lansing  v.  Manton,  14  ^  Daggett  v.  Gray,  no  Cal.  169,  40 

Nat.  Bankr.  Reg.  127.  Pac.    R.   959;    Forker   v.    Brown,   30 

« 107  Mo.  577,  17  S.  W.  R.  962.  N.  Y.  S.  827. 
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of  the  order  of  the  court  and  a  breach  of  his  official  duty.*^  A  re- 
ceiver of  an  insolvent  corporation  may  sue  to  avoid  a  chattel  mort- 
gage given  by  it  and  not  filed  as  required  by  law.  Such  a  receiver, 
it  is  said,  has  the  same  power  and  functions  as  a  receiver  in  a 
creditor's  proceeding  or  in  proceedings  supplementary  to  execu- 
tion.*® The  receiver  of  an  insolvent  insurance  company  cannot 
maintain  an  action  against  a  bank  to  recover  damages  because  of 
its  false  and  fraudulent  representations  as  to  the  company's  deposits, 
which  induced  the  insurance  commissioner  to  give  the  company  a 
certificate  of  solvency  authorizing  it  to  continue  in  business,  because 
the  company,  being  a  party  to  the  fraud,  cannot  maintain  such 
action.* 

If  a  receiver  pays  money  to  one  not  entitled  to  it  the  right  of 
action  for  its  recovery  is  in  the  receiver,  not  in  those  entitled  to 
the  money.- 

Section  547.  Parties  to  Suits  by  Receivers. —  In  New  York  the 
receiver  of  an  insolvent  bank  was  held  to  be  a  competent  comiJain- 
ant  in  a  bill  to  set  aside  an  assignment  made  by  the  directors, 
although  he  stood,  to  a  certain  extent,  in  the  place  of  the  bank.** 

But,  where  judgment  upon  such  a  bond  was  entered  up  by  the 
bank  comptroller  under  a  warrant  of  attorney  for  that  purpose, 
the  judgment,  if  otherwise  regular  and  just,  may  be  allowai  to 
stand,  and  may  be  enforced  by  a  receiver  subsequently  appointed." 
In  New  Jersey  it  was  decided  that  when  a  receiver  for  the  creditors 
and  stockholders  of  a  corporation  files  a  bill,  it  is  not  necessary  to 
make  the  creditors  and  stockholders  parties.** 

Where  a  receiver  charged  that  the  defendants  as  managers  of  a 
savings  bank  had  improperly  loaned  the  funds  without  adequate  se- 
curity, and  that  he  had  been  compelled  to  accept  in  settlement  of 
the  loan  securities  which  were,  and  ever  since  had  been,  worth  a 
less  sum  than  the  amount  of  the  loan,  and  sought  to  hold  the  de- 
fendants for  the  loss,  it  was  held,  on  demurrer,  that  the  loss  was 
sufficiently  averred  although  the  securities  had  not  been  sold,  and 
that  the  borrower  was  not  a  necessary  party  to  the  suit.** 

«7  0'Gorman    v.    Sabin  (Minn.),  64  »Ray  v.  First  Nat  Bank.  23  Kx- 

N.  W.  R.  84.    As  to  right  of  receivers  L.  R.  7i7»  63  S.  W.  R.  762. 

to  sue  to.  set  aside  conveyances  made  *>  Mills  v.  Ross,  57  N.  Y.  S.  &o,  39 

by  the  debtor  in  fraud  of  his  crod-  App.  Div.  563. 

itors  see  sections  248,  249,  369.  •iLeavitt  v.  Yates,  4  Edw.  Ch.  134- 

M  Farmers'   Loan   &   Trust   Co.   v.  <«Van    Stccnwyck    v.    Sackctt,   i? 

Minneapolis      Engine      &      Machine  Wis.  645. 

Works,  35  Minn.  543,  ap  N.  W.  R.  349-  ^  Mann  v.  Bruce,  5  N.  J.  Eq.  4^ 
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Section  548.  A  Judgment  Obtained  by  a  Receiver  May  be  a  Bar 
to  Another  Action. —  If  a  receiver  be  appointed  at  the  instance 
of  the  plaintiff  in  an  action,  and,  in  his  capacity  as  a  receiver, 
brings  an  action  for  the  benefit  of  the  plaintiff  and  recovers  a  judg- 
ment, the  proceedings  have  the  effect  of  barring  the  plaintiff  from 
a  later  suit  upon  the  same  cause  of  action.  Although  the  party  in 
interest  has  not  appeared  in  the  prosecution  of  such  an  action,  he  is 
r^^arded  as  having  been  represented  by  the  receiver,  and  as  having 
obtained  the  benefit  of  the  suit  to  such  an  extent  that  further  re- 
course to  the  courts  upon  the  same  claim  is  to  be  considered  an  un- 
necessary multiplication  of  suits.**  So,  too,  where  receivers  of  a 
banking  corporation  recovered  judgment  in  a  state  court  upon  lia- 
bilities due  to  the  bank,  the  judgment  so  obtained  was  held  to  be  a 
complete  bar  to  another*  action  brought  in  another  state  in  the  name 
of  the  bank  against  the  same  defendants  upon  the  same  cause  of  ac- 
tion, notwithstanding  the  judgment  was  recovered  in  an  action 
brought  in  the  name  of  the  receivers.  In  this  case  also  the  re- 
ceivers were  considered  the  representatives  of  the  bank,  so  that  the 
judgment  recovered  by  them  was  of  the  same  effect  as  if  recovered 
by  the  bank  itself.^ 

Section  549.  Liability  and  Security  for  Costs.—  A  receiver's  lia- 
bility for  costs  in  actions  instituted  by  him  on  behalf  of  the  estate  in 
his  charge  is  similar  to  that  of  any  other  trustee  —  as  e,  g.  an  ex- 
ecutor or  administrator  —  who  sues  for  the  interest  of  an  estate; 
but  being  an  officer  of  the  court,  and  presumably  acting  by  its  au- 
thority, he  usually  receives  special  consideration.  So  it  has  been 
held  that  where  he  has  been  prevented  from  going  to  trial,  by  good 
and  sufficient  reasons,  after  having  noticed  the  case  for  trial,  he 
should  not  be  required  to  pay  costs  personally,  especially  as  he  had 
evidently  acted  in  good  faith.*^ 

Where  a  bill  filed  by  a  receiver  on  behalf  of  creditors,  under  the 
advice  of  counsel,  was,  without  fault  of  the  receiver,  dismissed  upon 
the  ground  that  its  allegations  of  fraud  were  not  supported  by  the 
proof,  the  costs  were  allowed  to  the  receiver  out  of  any  funds  which 

•*Dodd  V.  Wilkinson,  41  N.  J.  Eq.  Wfiank     of     North     America     v. 

566,  581   (1886),  2  Cent  R.  24s,  sub  Wheeler,  28  Conn.  433. 

nom.   Wilkinson  v.  Dodd,  7  Atl.   R.  ^St.  John  v.  Denison,  9  How.  Pr. 

337-  433»  where  he  was  unable  to  go  to 

*^Tinkhani  v.   Borst,  24  How.   Pr.  trial  on  account  of  the  absence  of  a 

246.  material   witness.      See   also   Hubbell 

V.  Dana,  9  How.  Pr.  424. 
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had  C(xne  or  might  come  into  his  hands.**  Where  a  receiver  volun- 
tarily intervened  in  litigation  without  funds  to  pay  the  costs,  and 
it  was  shown  that  the  claim  which  he  wished  enforced  was  not 
proper,  held  that  he  was  personally  liable  for  the  costs.**  And  if 
a  receiver  institute  a  suit  carelessly  and  without  permission  of  the 
court,  he  may  be  charged  personally  with  the  costs,  and  without 
an  affirmative  motion  for  that  purpose.* 

Generally  a  receiver  will  not  be  required  to  give  security  for  costs 
in  a  suit  brought  by  him,  but  such  may  be  and  will  be  done  when  the 
receiver  is  without  funds  with  which  to  pay  the  costs  and  the  ac- 
tion was  brought  in  bad  faith,  or  heedlessly,  or  without  reason- 
able prospect  of  success.* 

B. 
Of  the  Right  of  Receiver  to  Sue  in  Another  State. 

Section  550.  Generally  a  Receiver  Has  Np  Extraterritorial  Right 
in  Bringing  Suits. — The  general  rule  as  to  the  right  of  a  receiver 
to  bring  suits  in  the  courts  of  other  states  than  that  in  which  he 
was  appointed  is  well  settled.  It  has  been  stated  by  Mr.  Justice 
Wayne,  in  a  leading  case,  to  be  that  he  "  has  no  extraterritorial 
power  of  official  action ;  none  which  the  court  appointing  him  can 
confer,  with  authority  to  enable  him  to  go  into  a  foreign  jurisdic- 
tion to  take  possession  of  the  debtor's  property;  none  which  can 
give  him,  upon  the  principle  of  comity,  a  privilege  to  sue  in  a  for- 
eign court  or  another  jurisdiction,  as  the  judgment  creditor  himself 
might  have  done,  where  his  debtor  may  be  amenable  to  the  tribunal 
which  the  creditor  may  seek.' 

The  rule  thus  laid  down  by  the  supreme  court  of  the  United 
States  has  been  followed  by  other  courts  with  essential  tmanimity, 
and  can  hardly  be  said  to  be  seriously  questioned.*  Applying  this 
rule  it  was  held  that  a  receiver  of  the  effects  of  a  debtor  appointed 


^^TilHnghast  v.   Champlin,  4  R.   I. 

173. 
» Bourdon  v.  Martin,  26  N.  Y.   S. 

378. 

1  In  re  Castle,  2  N.  Y.  St  R.  362. 

2Ridgeway  v.  Seymour,  35  N.  Y.  S. 
197,  14  Misc.  R.  78,  25  Civ.  Proc.  R. 
23;  Cahn  V.  Sugenheimer,  57  N.  Y.  S. 
406. 

3  Booth  V.  Clark,  17  How.  Pr.  322, 

338. 

*See  generally  Fanners  Be  Mer- 
chants' Ins.  Co.  V.  Needles,  52  Mo.  17; 


Hope  Mutual  Life  Ins.  Co.  v.  Taylor, 
2  Robt.  (N.  Y.)  278;  Warren  V.  Union 
Nat  Bank,  7  Phila.  156;  Brigfaam  v. 
Luddington,  12  Blatchf.  237;  Hazard 
v.  Durant,  19  Fed.  R.  471 ;  Graydon  ▼. 
Church,  7  Mich.  36;  Kilmer  v.  Ho- 
bart,  58  How.  Pr.  452;  Olney  v.  Tan- 
ner, 10  Fed.  R.  loi,  on  appeal,  21 
Blatchf.  540;  Bartlett  v.  Wilbur,  53 
Md.  48$.  Contra,  Metzner  v.  BaueTt 
98  Ind.  425;  Runk  v.  St  John,  a^ 
Barb.  585. 
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by  a  court  in  New  York  had  no  right  to  file  a  bill  in  the  District  of 
Coltimbia  for  the  purpose  of  obtaining  possession  of  funds  due  .to 
the  debtor,  the  appellate  court  affirming  the  action  of  the  court  be- 
low in  dismissing  the  bill.**  The  rule  has  also  been  applied  to 
a  case  where  the  receiver  of  an  insurance  company  appointed  by  a 
court  in  Illinois  brought  suit  in  Missouri  upon  a  note  in  favor  of 
the  company,  the  court  in  the  latter  state  holding,  upon  demurrer, 
that  the  receiver,  as  such,  could  not  maintain  the  action.*  And 
where  a  citizen  of  one  state  attached  a  debt  due  to  a  foreign  corpora- 
tion, over  which  a  receiver  had  been  appointed  by  a  court  in  the 
state  of  its  domicile,  it  was  held  that  the  receiver  could  not  come 
into  the  courts  of  the  state. in  which  the  debt  was  attached  and 
claim  the  fund,  because  they  had  no  extraterritorial  powers.'' 

This  rule  has  also  been  adopted  by  the  federal  courts,  because 
their  jurisdiction  is  limited  and  local.  Accordingly  a  receiver 
appointed  by  the  federal  court  of  one  district  has  no  right  to  sue 
in  another  federal  district.®  Where  a  suit  was  brought  in  the 
United  States  circuit  court  of  Iowa  by  a  judgment  creditor  and  a 
receiver  who  was  appointed  in  Illinois,  the  court  thought  it  doubt- 
ful whether  the  receiver  could  maintain  the  action.* 

Section  551.  Exception  in  Favor  of  Comity — While  the  inca- 
pacity of  a  receiver  to  bring  suits  in  foreign  jurisdictions  is,  as  we 
have  seen,  well  established,  there  is  nothing  to  prevent  the  courts 
of  other  states  or  jurisdictions  from  permitting  him,  as  a  matter  of 
favor  or  comity,  to  file  his  bill  for  the  enforcement  of  his  rights.    In 


*  Booth  V.  Clark,  17  How.  322,  328. 
The  opinion  of  the  court  in  this  case 
states  the  reasons  of  its  decision  to  be 
as  follows :  "  We  think  that  a  re- 
ceiver could  not  be  admitted  to  the 
comity  extended  to  judgment  creditors 
without  an  entire  departure  from  chan- 
cery proceedings  as  to  the  manner  of 
his  appointment,  the  securities  which 
are  taken  from  him  for  the  perform- 
ance of  his  duties,  and  the  direction 
which  the  court  has  over  him  in  the 
collection  of  the  estate  of  the  debtor, 
and  the  application  and  distribution  of 
them.  If  he  seeks  to  be  recognized  in 
another  jurisdiction,  it  is  to  take  the 
£und  there  out  of  it,  without  such 
court  having  any  control  of  his  sub- 
sequent  action   in   respect  to   it,   and 


without  his  having  even  official  power 
to  give  security  to  the  court,  the  aid 
of  which  he  seeks,  for  his  faithful 
conduct  and  official  accountability. 

*  Farmers  &  Merchants'  Ins.  Co.  v. 
Needles,  52  Mo.  17.  See  also  Hope 
Mutual  Life  Ins.  Co.  v.  Taylor,  2 
Robt.  (N.  Y.)  278. 

''Warren  v.  Union  Nat.  Bank,  7 
Phila.  156.  In  this  connection  see 
Willets  V.  Waite,  25  N.  Y.  577 ;  Taylor 
V.  Columbian  Ins.  Co.,  14  Allen,  353; 
Hunt  V.  Columbian  Ins.  Co.,  55  Me. 
290. 

^Brigham  v.  Luddington,  12 
Blatchf.  237. 

•Holmes  v.  Sherwood,  3  McCrary, 
405,  16  Fed.  R.  725. 
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d»  United  States,  where  the  common  interests  of  the  citizens  of 
Ae  several  states  are  so  g^eat,  and  state  inter-dependence  is  so  fully 
recc^ized,  an  exception  to  the  rigor  of  the  general  rule,  as  above 
stated,  has  grown  to  be  firmly  established. 

By  virtue  of  this  exception  receivers  are  permitted  to  pursue  their 
remedies  in  the  courts  of  other  states  when  necessary,  but  the  per- 
mission will  not  be  allowed  to  interfere  with  the  rights  of  the  citi- 
zens of  the  latter,**^  nor  to  contravene  the  policy  of  such  states  as 
to  their  laws.^*  It  is  to  be  noticed  that  this  exception  to  the  gen- 
eral rule  is  not  a  matter  of  right,  but  is  based  entirely  upon  the 
principle  of  comity.  Whether  or  not  a  receiver  will  be  permitted 
to  sue  in  a  foreign  court  is,  therefore,  purely  discretionary  with 
the  court  whose  aid  is  invoked."  The  exception,  however,  may  be 
r^arded  as  quite  as  firmly  established  as  the  rule  itself.  As  il- 
lustrating the  action  of  the  courts  in  applying  the  principle  of  this 
exception  we  note  the  following  cases :  An  Ohio  court  permitted 
a  receiver  who  had  been  appointed  in  proceedings  to  foreclose  a 
railroad  in  Kentucky,  to  assert  in  that  forum  his  right  to  property 
belonging  to  the  railroad  and  covered  by  the  mortgage,  which 
had  been  found  in  Ohio  and  there  attached  by  a  citizen  of  Ken- 
tucky, there  being  no  evidence  or  claim  that  the  rights  of  any  citi- 
zen of  Ohio  would  be  affected  by  such  an  action.*^  In  New  Jersey 
a  foreign  receiver,  duly  authorized  to  take  property  wherever  sit- 
uate,  will  be  allowed  to  maintain  a  suit  for  its  possession  in  the 
courts  of  that  state,  unless  such  suit  will  injuriously  affect  its  own 
citizens  or  is  contrary  to  the  policy  of  its  laws."  In  New  York 
receivers  appointed  in  other  states  may  sue  in  their  official  capacity. 


10  Hunt  V.  Columbian  Ins.  Co.,  55 
Me.  290.  To  same  effect  are  Chandler 
V.  Siddle,  3  Dill.  477,  where  it  was 
said:  "But  this  power,  when  it  ex- 
ists, arises  from  comity  in  the  absence 
of  special  statute  regulations,  and  it  is 
in  general  subordinate  to  the  right  of 
local  creditors  as  respects  property 
within  the  jurisdiction  where  such  a 
suit  is  brought."  Bank  v.  McLeod,  38 
Ohio  St.  174;  Runk  v.  St  John.  29 
Barb.  585;  Pugh  v.  Hurtt,  52  How. 
Pr.  22.  See  also  Metzner  v.  Bauer, 
98  Ind.  425 ;  McAlpin  v.  Jones,  10  La. 
Ann.  552;  Bidlach  v.  Mason,  26  N.  J. 
Eq.  230 ;  Taylor  v.  Columbian  Ins.  Co. 
14  Allen,  353;  Hoyt  v.  Thompson,  5 


N.  Y.  320,  reversing  3  Sandf.  Super. 
Ct  416;  Bagby  v.  Atlantic,  Misstssipffti 
&  Ohio  R.  R.  Co.  86  Pa.  St  291. 

"  Hurd  V.  Elizabeth,  41  N.  J.  L.  i. 
4;  Bank  v.  McLeod,  38  Ohio  St  174. 
As  to  the  power  of  receivers  over 
property  in  another  state,  see  Day  v. 
Postal  Telegraph  Co.  6  Cent  R.  441. 

12  See  generally  the  cases  cited  above 
in  this  section. 

IS  Bank  v.  McLeod,  38  Ohio  St  174. 

w  Hurd  V.  Elizabeth,  41  N.  J.  L.  1. 
4.  As  to  the  right  of  a  foreign  re* 
ceiver  to  defend  an  action  in  New 
Jersey,  see  National  Trust  Ca  ▼.  Mil* 
ler,  33  N.  J.  Eq.  155. 
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but  the  privilege  will  not  be  extended  to  them  in  a  case  where 
damage  will  result  to  its  own  citizens ;  and  its  courts  have  refused 
to  grant  their  permission  for  suits  against  citizens  of  that  state 
who  had  been  induced  to  gfive  credit  to  a  foreign  corporation.^' 

In  Pennsylvania  the  courts  recognize  the  right  of  a  receiver  ap- 
pointed in  another  state  to  property  in  that  state,  when  the  rights 
of  its  own  citizens  are  not  involved;  and  have  refused  to  allow  a 
creditor  residing  in  the  state  where  the  receiver  was  appointed,  to 
secure  an  undue  advantage  over  other  creditors,  by  proceedings  in 
attachment  in  Pennsylvania  against  property  claimed  by  the  re- 
ceiver.^* In  Indiana  receivers  appointed  in  other  states  may,  if  so 
authorized,  maintain  actions  in  the  courts  of  that  state. ^^  In 
Louisiana  a  foreign  receiver  has  been  permitted  to  file  his  bill  for 
the  recovery  of  property  which  had  been  fraudulently  removed  into 
that  state  from  the  jurisdiction  of  the  court  which  appointed 
him.^* 

Section  552.  Generally  of  Right  of  Receiver  to  Sue  in  Another 

State  or  Jurisdiction  —  Miscellaneous  Incidents A  receiver  is  the 

creature  of  the  court  which  appoints  him,  and  can  exercise  no  power 
or  right  beyond  its  territorial  jurisdiction.  "  Strictly,"  said  the 
supreme  court  of  Minnesota,  "  the  statutory  power  of  a  foreign 
assignee  or  receiver  cannot  ex  proprio  vigore  be  recognized  as  hav- 
ing any  force  or  effect  here;  but,  by  the  comity  existing  between 
the  states,  which  is  recognized  as  a  part  of  the  common  law,  effect 
may  be  given  to  titles  and  powers  derived  from  the  laws  of  an- 
other state  or  country,  by  the  courts  of  this  state,  when  this  can 
be  done  without  contravening  the  laws  or  policy  of  this  state,  or' 
interfering  with  the  rights  of  creditors  pursuing  their  remedies 
under  our  laws.  *  *  *  This  application  of  the  rule  is  sustained 
by  the  later  and  better  decisions  and  by  sound  reason."*® 

In  New  Jersey  it  was  said :  "  A  receiver  appointed  by  a  court  of 
another  state  is  recognized  in  this  state  as  competent,  under  certain 
conditions,  to  prosecute  suits  in  the  courts  thereof."  ^  In  the  case 
cited  it  was  held  that  a  foreign  receiver  would  be  permitted  to  sue 
in  New  Jersey  even  though  a  claim  of  one  of  its  own  citizens  would 


i5Runk  V.  St  John,  29  Barb.  585;  i^McAlpin   v.   Jones,    10  La.   Ann. 

P»ugh  V.  Hurtt,  52  How.  Pr.  22.  552;    Paradise    v.    Farmers    &    Mer- 

le Bagby  V.   Atlantic,  Mississippi  &       chants*  Bank,  5  La.  Ann.  710. 

Ohio  R-  R.  Co.  86  Pa.  St.  291.  i^Comstock     v.     Frederickson,     51 

^7  Metzncr  v.  Bauer,  98  Ind.  425.  Minn.  350,  53  N.  W.  R.  713. 

2C  Folk  V.  James,  49  N.  J.  Eq.  484. 
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be  injuriously  affected  thereby,  if  the  receiver's  action  be  prosecuted 
in  behalf  of  a  citizen  of  the  state. 

It  is  the  universal  rule  that  a  receiver  of  one  state  has  no  right  or 
power  to  institute  and  prosecute  a  suit  in  another  state,  but  will, 
upon  the  principle  of  comity,  be  permitted  to  do  so,  when  such  will 
in  no  way  be  to  the  prejudice  or  injury  of  residents  of  the  latter 
state.**  But  a  receiver  may  sue  in  any  jurisdiction  to  enforce  his 
rights  to  property  duly  and  legally  reduced  to  possession.  The  re- 
ceiver of  the  Wabash  Railroad  Company,  appointed  by  the  federal 
court  in  Missouri,  sued  in  California  to  recover  a  car  attached  by 
creditors  of  the  company,  residents  of  California.  The  receivers 
had  taken  possession  of  the  car  in  controversy,  and  under  their  ad- 
ministration, it  had  been  loaded  and  sent  to  California,  where  it  was 
attached.  The  court  said  that  the  authorities  do  not  sustain  the 
extreme  view  that  a  foreign  receiver  has  no  capacity  to  sue,  in  his 
official  character,  in  "  our  courts,"  but  that  such  question  was  not  in 
issue  because  the  receivers  had  the  actual  and  lawful  possession  of 
the  property  at  the  time  of  seizure.  "  But,"  said  the  court,  "  this 
mere  possession  of  the  property  of  a  foreign  debtor  cannot  be  held 
to  exempt  it  from  the  claims  of  attaching  creditors.  A  debtor  can- 
not, by  placing  or  allowing  his  property  to  be  placed  in  the  posses- 
sion of  a  third  party,  exempt  it  from  attachment.  However  lawful 
the  possession  of  the  bailee,  the  property  is  still  subject  to  attach- 
ment or  garnishment  at  the  suit  of  a  creditor  of  the  owner."    It  was 


21  Filkins  v.  Nunnemacher,  8i  Wis. 
9S»  51  N.  W.  R.  79;  Humphreys  v. 
Hopkins,  81  Cal.  551,  22  Pac  R.  892, 
IS  Am.  St.  R.  76,  6  L.  R.  A.  792; 
Sobcrnheimcr  v.  Wheeler,  45  N.  J. 
£q.  614;  Winans  v.  Gibbs  &  Starrett 
Mfg.  Co.  48  Kans.  Tn,  30  Pac.  163; 
Chandler  v.  Siddle,  3  Dill.  477;  Gray 
V.  Davis,  I  Woods,  420;  Iglehart  v. 
Fierce,  36  111.  133;  Dyer  v.  Power,  14 
N.  Y.  S.  873;  Holbrook  v.  Ford,  153 
111.  633,  27  L.  R.  A.  324;  Commercial 
Nat  Bank  v.  Motherwell  Iron  &  Steel 
Co.  95  Tenn.  172,  31  S.  W.  R.  1002; 
Parker  v.  Stoughton  Mill  Co.  91  Wis. 
174,  64  N.  W.  R.  751 ;  Swing  v.  White 
River  Co.  91  Wis.  Si7,  65  N.  W.  R. 
174.  Concerning  the  privilege  of  a  re- 
ceiver of  one  state  to  sue  in  another, 
and  a  judicial  comity,  this  extreme 
and  eccentric  announcement  has  been 


made:  "This  phrase  may  seem  little 
or  much.  It  is  as  vague  in  meaning  as 
it  is  pleasing  in  sound.  The  plaintiff 
is  an  officer  of  an  Illinois  court  —  a 
sort  of  sheriff,  with  enlarged  powers, 
armed  with  an  equitable  execution; 
the  executive  arm  of  the  court  in  Illi- 
nois, which  is  to  be  extended  in  Wis- 
consin to  grasp,  property  here  and 
transfer  it  to  Illinois  and  there  ac- 
count for  it.  Does  judicial  comity  re- 
quire that  the  Wisconsin  courts  should 
lend  their  active  aid  to  such  a  pro- 
ceeding? If  so,  then  why  should  not 
the  right  to  levy  an  execution  within 
this  state  be  extended  to  an  Illinois 
sheriff  by  the  judicial  comity?  ♦  •  • 
Judicial  comity  goes  to  no  sndi 
length."  Filkins  v.  Nunnemadier,  8f 
Wis.  95.  SI  N.  W.  R.  791 
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said  that  the  settlement  of  the  controversy  must  depend  upon  the 
effect  of  the  order  of  the  court  of  Missouri  appointing  plaintiffs  re- 
ceivers.    "  To  show  a  right  superior  to  that  of  creditors  "  said 
the  court,  "they  must  fall  back  upon  the  order  appointing  them 
receivers,  and  must  depend  upon  the  comity  of  this  state  as  to  the 
effect  to  be  allowed  that  order.      The  substance  of  that  order  has 
been  already  stated.     [It  was  to  manage,  control  and  operate  the 
railroad,  and  preserve  and  protect  all  its  property.]    It  does  not  pre- 
tend to  vest  the  title  of  the  property  of  the  railroad  company  in 
the  receivers;  it  neither  directs  them  to  take  possession  of  and  use 
the  property  foj  the  benefit  presumably  of  creditors  of  the  com- 
pany who  have  resorted  to  that  particular  forum  for  the  enforce- 
ment of  their  debts.*'    The  court  cited  the  note  to  the  case  of  Alley 
V.  Caspari,^  and  quoted  and  approved  the  following  extract  from 
it :  "  We  deduce,  from  a  thorough  examination  of  the  cases  and 
text-books  upon  the  subject,  that  the  great  weight  of  authority  is 
and  should  be  in  keeping  with  the  decision  rendered  by  Mr.  Justice 
Wajme,  in  Booth  v.  Clark,  17  How.  334,  that  a  foreign  receiver 
has  no  right  to  sue  in  another  state;  but  that,  on  the  ground  of 
comity,  the  court  will,  in  a  just  and  proper  exercise  of  a  sound  legal 
discretion,  permit  such  suits  to  be  maintained  for  the  purpose  of 
thereby  doing  justice  where  the  good  of  the  largest  number  would 
demand  it,  by  recognizing  the  orders  and  judgment  of  the  courts 
of  a  sister  state.    But  in  none  of  the  cases  is  such  right  to  sue  con- 
ceded, or  the  suit  permitted  to  be  maintained  by  a  foreign  receiver, 
where  the  suit  sought  to  be  enforced  conflicts  with  the  rights  of  citi- 
zens or  creditors  in  the  state  where  the  suit  is  brought."    The  court 
thus  concluded  its  opinion :  "  We  think  that  the  effect  of  the  de- 
cisions is  correctly  stated  in  this  extract  from  Mr.  Freeman's  note, 
and  we  think  that  in  this  case  justice  to  our  own  citizens  requires 
that  we  should  not  extend  the  principles  of  comity  so  far  as  to 
award  this  property  to  the  representatives  of  creditors  residing 
in  other  states,  and  who  are  seeking  to  hold  it  for  their  own  exclu- 
sive  benefit."  ^ 

Such  was  the  majority  decision  of  the  court,  Thornton  and  Mc- 
Karland,  JJ.,  dissenting,  who- conceded  that  it  was  a  general  rule 
that  a  receiver  cannot  maintain  an  action  out  of  the  jurisdiction 
of  the  court  which  appointed  him,  but  based  their  dissent  upon  the 
fact  that  the  receivers  had  the  possession  and  right  of  possession 
of  the  car  under  the  order  appointing  them ;  that  taking  and  main- 


«6  Am.  St  R.  185.  28  Humphreys   v.   Hopkins,  81   Cal. 

551. 
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taining  possession  of  the  car  **  vested  in  them  as  individuals  a 
special  property,  on  which  title  they  can  as  individuals  maintain 
this  action."^  "  The  statements  made  in  the  note  referred  to  in  the 
prevailing  opinion/'  says  the  dissenting  opinion,  "  related  merely 
to  a  suit  by  a  receiver  in  a  foreign  jurisdiction,  where  he  had  never 
reduced  the  property  to  possession,  and  relied  solely  on  the  order 
of  appointment  to  recover,  as  a  careful  perusal  of  the  note  will 
make  evident.  There  is  no  case  cited  in  the  note  which  holds  that 
a  receiver,  after  he  has  reduced  the  property  of  the  litigant  to  pos- 
session and  it  is  taken  from  him,  cannot  sue  for  it  in  any  jurisdic- 
tion where  he  can  find  it.  The  title  vests  in  the  appointed  receiver 
when  he  has  reduced  the  property  to  possession  and  on  this  title  he 
can  recover.  *  *  *  Considerations  of  comity  only  arise  where 
the  receiver  sues  in  a  foreign  jurisdiction  on  the  mere  order  of  ap- 
pointment. *  *  *  The  special  property  vested  in  the  receiver 
jves  him  a  title  on  which  he  can  recover  anywhere." 

The  majority  opinic«i  should  have  concluded  with  the  state- 
ment therein  contained  that  the  question  of  judicial  or  interstate 
comity  was  not  in  issue  because  the  receivers  had  the  actual  and 
lawful  possession  of  the  car  at  the  time  of  its  seizure.  The  prin- 
ciples concerning  the  general  right  and  power  of  a  receiver  of  one 
jurisdiction  to  sue  in  another  are  clearly  and  correctly  stated,  and 
the  general  rule  is  announced;  but  because  the  receivers  had  re- 
duced the  property  in  controversy^^to  their  possesion  they  had  the 
rignt  and  power  to  lollow  and  claim  it  m  any  jurisdictiSi^^Sl^^s 
(Tie  exception  to  the  rule.  Any  oilier  doctrine  would 'be  ruinous  to 
the  operation  of  a  railway  company  by  receivers,  as  well  as  to  the 
proper  administration  of  every  receivership.  ^  We  unhesitatingly  ap- 
prove  the  minority  and  dissenting  opinion^  Nvhich  js  amolv  s 
ported  by  reason'aild  the  authorities.^ 

The  general  fiiTFcbnceming  the  right  of  a  receiver  of  one  state 
to  sue  in  another  has  been  clearly  put  by  the  supreme  court  of  Ala- 


sui 


2*  Citing  in  support  of  their  conclu- 
sion the  following  cases:  Chicago, 
etc.,  R.  R.  Co.  V.  Keokuk  Northern 
Line  Packet  Co.  lo  111.  317;  Pond  v. 
Cook,  45  Conn.  146;  McAlpin  v.  Jones, 
ID  La.  Ann.  562;  Hurd  v.  City  of 
Elizabeth,  4  N.  J.  L.  i;  Low  v.  Bur- 
rows, 12  Cat.  188;  Lewis  v.  Adams,  70 
Cal.  403,  II  Pac.  R.  833,  59  Am.  R. 
423;  Wilkinson  v.  Culver,  25  Fed.  R. 

639. 


25  See  in  support  of  text  the  sections 
concerning  the  powers  of  receivers, 
their  title  and  rights  generally;  aiso 
Commercial  Nat  Bank  v.  Motherwell 
Iron  Be  Steel  Co.  95  Tenn.  172,  31  S. 
W.  R.  1002;  Cagill  v.  Wooldridge,  8 
Baxt.  580;  Chicago,  Milwaukee  ft  St 
Paul  R.  R.  Co.  V.  Packet  Ca  108  IlL 
317. 
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bama  thus :  "  Unquestionably  the  great  weight  of  authority  main- 
tains the  doctrine  that  the  powers  of  a  receiver  are  coextensive 
only  with  the  jurisdiction  of  the  court  from  which  he  obtains  his 
appointment,  and  he  cannot,  as  a  matter  of  right,  institute  suits 
in  the  courts  of  any  state,  for  the  recovery  of  choses  in  action 
or  property  of  the  corporation  or  individual  whose  estate  is  subject 
to  his  receivership.  *  *  *  But,  while  the  courts  have  with 
great  unanimity  denied  the  capacity  of  a  receiver  to  bring  suits  in 
foreign  jurisdictions  as  a  question  of  right,  the  rigor  of  the  rule  has 
been  much  relaxed,  and  the  privilege  or  permission  to  sue  is  ordina- 
rily accorded  as  a  matter  of  comity  —  not  as  obligatory,  but  a  favor 
or  courtesy  which  may  be  extended  or  withheld.  In  the  absence  of 
statutory  regulations  the  appointment  and  title  of  a  receiver  may 
be  recognized  and  he  may  sue  in  the  courts  of  another  state,  unless 
such  suit  works  injustice  or  detriment  to  the  citizens  thereof  or 
contravenes  the  policy  of  its  laws."^ 

The  Texas  civil  court  of  appeals  has  held  that  the  rule  does  not 
extend  to  a  receiver  ai>pointed  in  a  foreign  country,^  but  assigns 
no  satisfactory  reason  for  such  restriction.  That  a  receiver  of  an- 
other country  should  be  granted  the  privilege  of  suing  in  the  United 
States  is  demanded  by  the  plainest  principles  of  the  laws  of  nations. 
It  has  been  held  that  in  an  action  by  a  receiver  of  a  foreign  cor- 
poration appointed  in  another  state  the  bill  must  allege  that  the 
officers  of  the  corporation,  either  negligently  or  willfully,  or  in 
obedience  to  the  order  of  a  court  having  jurisdiction  of  their  per- 
sons, fail  or  refuse  to  take  the  necessary  measures  to  save  the  assets 
in  the  receiver's  state  from  waste  or  spoliation.^ 

A  bill  in  equity  ^yas  filed  in  the  United  States  circuit  court  in 
Rhode  Island  by  a  receiver  appointed  by  a  state  court  in  Indiana, 
of  the  "  Supreme  Sitting  of  the  Order  of  the  Iron  Hall,"  asking 
that  the  trustees  of  the  branches  of  that  society  situated  in  the  for- 
mer state  be  required  to  pay  to  him  the  money  held  by  them  as  a 
reserve  fund,  the  same  to  be  disposed  of  by  him  as  instructed  by 
the  court  appointing  him.    Held,  that  where  a  court  having  proper 
jurisdiction  has  assumed  the  control  and  administration  of  a  trust 
like  this,  and  where  it  appears  that  the  funds  to  which  the  litigation 
relates  are  properly  part  of  the  funds  so  to  be  administered,  and 
will  be  properly  administered,  in  such  case  it  is  proper  to  order  the 
funds  paid  to  the  foreign  receiver.^ 


a^Boulwarc  v.  Davis,  90  Ala.  207,  8  28 Rogers  v.  Haines   (Ala.),  11  So. 

Sa.  R.  84.  R.  651,  15  So.  R.  606. 

2^  Moreau  v.  Du  Beilet  (Tex.  Civ.  29  pailey  v.  Talee,  55  Fed.  R.  892. 
App.),  27  S.  W.  R.  503. 
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Section  553.  Further  of  Rights  of  Receivers  to  Sue  in  Another 
State  —  Comity  —  Rights  of  Resident  and  Foreign  Creditors -^ 
The  Latest  Cases. —  The  rule  that  a  state  owes  it  to  its  citizens  to 
protect  them  against  the  removal  from  its  jurisdiction  of  property 
located  there  belonging  to  a  corporation  or  perscwi  represented  by 
a  receiver  appointed  in  another  state,  until  the  claims  of  its  own 
citizens  have  been  satisfied,  includes  a  case  where  the  receiver 
is  appointed  in  the  state,  but  ancillary  to  or  in  aid  of  a  foreign 
receivership.^  It  has  been  adjudged  that  where  a  foreign  creditor 
brings  suit  and  secures  a  judgment  in  the  courts  of  a  state,  and 
procures  the  appointment  of  a  receiver,  the  courts  there  will  afford 
him  the  same  remedies  as  a  resident  creditor.^*  A  receiver  ap- 
pointed by  a  court  in  one  state  has  authority  to  prosecute  a  writ 
of  error  in  a  federal  court  in  another  state  to  review  a  judgment 
against  him  as  receiver,  and  a  receiver  of  a  corporation  appointed 
by  a  court  of  the  state  of  its  creation  may  be  authorized  by  a  court 
in  another  state  to  move  to  open  a  judgment  rendered  against  the 
corporation  and  to  defend  the  action.^*  The  supreme  court  of  Iowa 
has  adjudged  that  a  receiver  of  a  foreign  insurance  company  which 
has  never  complied  with  the  laws  of  the  state  concerning  such 
companies,  would  not  be  permitted  to  maintain  in  its  courts  a  suit  to 
collect  premium  notes  executed  to  the  ccwnpany  by  citizens  of  Iowa, 
on  the  ground  that  the  company  was  not  entitled  to  transact  any 
business  in  the  state  of  Iowa  because  of  its  failure  to  comply  with  the 
insurance  laws  of  that  state,  declaring  that  under  such  conditions 
the  rule  of  comity  would  not  be  followed.^  Courts  continue  to  re- 
cognize and  adhere  to  the  rule  that,  although  receivers  have  no  ex- 
traterritorial power  or  authority,  because  of  comity  between  the 
states,  receivers  may  institute  and  maintain  actions  concerning  their 
trust  in  another  state,  so  long  as  there  are  no  domestic  creditors 
to  be  prejudiced  by  the  suit  and  it  is  not  against  the  policy  of  the 
state.^    When  a  receiver  is  permitted  to  sue  in  another  state  the 


80  Com  Exchange  Bank  v.  Rockwell, 
58  111.  App.  506. 

81  Id. 

82  Rust  V.  United  States  Water 
Works  Co.  70  Fed.  R.  129,  17  C.  C.  A. 
16. 

88  Barker  v.  Lamb,  68  N.  W.  R.  686, 
24  L.  R.  A.  704. 

84  Rogers  v.  Riley,  80  Fed.  R.  579; 
Castleman  v.  Templeman,  40  Atl.  R. 
275,  41  L.  R.  A.  367;  Grogan  v.  Eg- 
bert, 44  W.  Va.  75,  28  S.  E.  R.  714; 


Wyman  v.  Eaton,  107  Iowa,  214,  7!  N. 
W.  R.  86s ;  Le  Fevre  v.  Matthews,  57 
N.  Y.  S.  128,  39  App.  Div.  232;  Se- 
curity Savings  &  Loan  Asso.  v.  Moore, 
151  Ind.  174,  50  N.  E.  R.  869;  Barley 
,v.  Gittings,  15  App.  D.  C.  427;  Small 
'  V.  Smith,  14  S.  D.  621,  86  N.  W.  R. 
649 ;  Zacher  v.  Fidelity  Trust  k  Safety- 
Vault  Co.  106  Fed.  R.  593,  45  C  C  A. 
480;  Ward  V.  Pacific  Mutual  Life  Ins. 
Co.  135  Cal.  23s.  67  Pac  R.  124; 
Wyman  v.  Kimberly-Clark  Co.  93  Wis. 
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suit  will  be  subject  to  all  the  laws  of  that  state,  including  the  statute 
of  limitations.^ 

The  rule  of  comity  will  be  applied  in  favor  of  a  receiver  ap- 
pointed in  one  state  as  against  a  creditor  of  the  company  or  person 
whom  the  receiver  represents  residing  in  another  state,  the  action 
being  instituted  in  a  third  state,  involving  the  right  to  a  fund  there 
belonging  to  the  receivership.^  A  receiver  for  a  partnership  was 
appointed  in  New  York,  in  which  an  order  was  made  expressly 
prohibiting  all  persons  from  commencing  or  further  prosecuting 
any  action  then  pending  against  the  defendant,  a  fraternal  order. 
Afterward  a  creditor  of  the  defendant,  being  a  resident  of  New 
York,  instituted  a  suit  in  Pennsylvania  to  secure  a  fund  of  the  de- 
fendant which  was  held  in  that  state.  The  supreme  court  of  Penn- 
sylvania held  that  the  rights  of  the  receiver  to  the  fund  were  su- 


554,  67   N.   W.   R.  932;    Lindville  V. 

Hadden,  41   Atl.   R.   1097;    Swing  v. 

Bcntley  &  Gcrwig  Furniture  Co.  45  W. 

Va.  283,  31  S.  E.  R.  925 ;  Hammond  v. 

National  Life  Asso.  65  N.  Y.  S.  407, 31 

Misc.  R.  182;  Waters- Fierce  Oil  Co.  v. 

Bell,  71  Mo.  App.  653;  Fugh  v.  Hurtt, 

52  How.  Fr.  22;  Runk  v.  St  John,  29 

Barb.  585;   Booth  v.  Clark,  17  How. 
322 ;  Hurd  v.  Elizabeth,  41  N.  J.  L.  i ; 

Bank  v.  McLeod,  3  Ohio  St  174 ;  Hunt 
V.  Columbia  Ins.  Co.  44  Me.  290. 

85  Wyman  v.  Kimberly-Clark  Co.  93 
Wis.  554. 

3«  Weil  V.  Bank  of  Burr  Oak,  76  Mo. 
App.  34.    This  case  is  of  particular  in- 
terest, and  we  quote  from  the  opinion 
as  follows :     "  It  [the  rule  of  comity] 
has    been    applied    against    a    foreign 
creditor    who    resided    in    the    state 
granting     the     receivership,     on     the 
^ound  that  such  proceedings  bind  all 
the  citizens  of  the  state  in  which  they 
are  taken.    *    *    *    In  our  opinion  the 
application  of  the  rule  in  favor  of  a 
foreign  receiver  as  against  all  foreign 
creditors  without  regard  to  whether 
they  have  a  common  domicile  with  the 
receiver,  is  true  comity,  and  such  is  the 
view  of  the  supreme  courts  of  Fenn- 
sylvania  and  New  York.    *    ♦    ♦    By 
such  application  we  recognize  and  en- 
force the  action  of  the  court  of  the 


foreign  state.  We  prevent  a  foreign 
creditor  from  acquiring  any  advantage 
here  which  he  could  not  obtain  in  the 
forum  where  the  receivership  was  had. 
The  whole  question  is  based  on  comity, 
the  courtesy,  as  it  is  sometimes  ex- 
pressed, is  extended  to  the  foreign 
state,  and  there  can  be  no  reason  for 
refusing  to  extend  such  courtesy  when 
the  creditor  who  asserts  rights  in  an- 
tagonism to  the  act  of  the  foreign  state 
is  himself  a  resident  of  the  foreign 
state.  Those  courts  which  subordinate 
the  attaching  creditor  to  the  right  of  a 
receiver  only  on  the  ground  that  by 
having  a  common  domicile  with  the 
receiver  he  is  bound  by  the  proceed- 
ings, are  really  not  extending  an  act  of 
comity  at  all,  since  they  are  merely 
giving  effect  to  the  plain  proposition 
of  law  that  a  citizen  is  bound  by  the 
laws  of  the  state  of  his  residence.  By 
reason  of  comity  one  state  will  recog- 
nize the  title  of  the  receiver  of  the 
foreign  state  against  all  creditors,  ex- 
cept those  of  its  own  citizens.  *  *  ♦ 
It  refuses  the  courtesy  of  comity  to  a 
foreign  state  only  for  the  convenience 
and  benefit  of  its  own  citizens,  but 
will  not  withhold  it  for  the  benefit  of 
the  citizens  of  any  other  state,  whether 
they  be  of  the  state  naming  the  re- 
ceiver or  elsewhere." 
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perior  to  those  of  the  creditors.*''  The  rule  of  comity  will  not  be 
carried  to  the  extent  of  allowing  a  receiver  appointed  in  one  state 
to  interfere  in  the  conduct  of  a  case  instituted  in  a  state  where  a 
court  has  appointed  its  own  receiver,  on  the  ground  that  the  receiver 
of  such  court  is  responsible  for  the  proper  conduct  of  the  litigation, 
and  a  receiver  of  a  foreign  tribunal  will  not  be  allowed  to  intrude 
himself,  against  the  protest  of  a  home  receiver,  into  a  case  in  which 
he  has  no  interest  to  protect  and  no  rights  to  enforce.*  The  right 
of  a  receiver  to  maintain  a  suit  in  a  foreign  state  to  enforce  a  stock- 
holder's liability  on  an  assessment  has  been  denied,  it  being  ques- 
tioned whether  the  rule  of  comity  in  such  cases  was  applicable  to  fed- 
eral courts.^  It  has  been  held  that  a  receiver  has  the  right  to  main- 
tain a  suit  instituted  in  a  state  other  than  where  he  was  appointed, 
to  foreclose  a  mortgage  wjiich  has  been  assigned  to  him,  regardless 
of  the  rule  of  comity.*®  (J  receiver  appointed  in  one  state  will  not 
be  permitted  to  remove  the  funds  of  the  defen^nt  out  of  another 
state  to  the  prejudice  of  the  resident  creditors.*^^^n  order  appoint- 
ing a  receiver  does  not  confer  upon  him  any  extraterritorial  juris- 
diction over  property  beyond  the  territorial  limits  of  the  state  where 
he  was  appointed.  Property  of  the  defendant  in  another  state  will 
be  administered  for  the  benefit  of  creditors  and  those  interested 
who  reside  in  the  latter  state  by  the  courts  of  that  state,**  Comity 
will  not  permit  a  receiver  of  a  foreign  insurance  company  to  main- 
tain a  suit  in  another  state  where  it  has  failed  to  comply  with  the 
laws  concerning  such  foreign  companies.** 

Section  554.  Right  of  Receivers  in  Bankruptcy  to  Sue  in  An- 
other State. —  Under  the  bankruptcy  laws  of  the  United  States 
which  were  general  in  their  application,  intended  to  serve  all  cred- 


37  Frowert  v.  Blank,  190  Pa.  St.  600, 
49  Atl.  R.  J02.  In  this  case  it  was 
said ;  "  While  our  rule  requires  us  to 
protect  our  own  citizens,  we  ought  not 
to  stand  between  another  state  and  its 
citizens  so  as  to  enable  the  latter  to 
defy  the  government  to  which  they  owe 
allegiance.  This  would  be  a  breach  of 
the  rule  of  comity  as  we  have  estab- 
lished it.  ♦  ♦  ♦  And  the  fact  that 
she  was  diligent  cannot  avail  her  here. 
She  is  subject  to  the  order  of  the  court 
of  her  own  state,  and  if  we  award  her 
the  money  she  would  be  held  to  re- 
fund it.  *  *  *  We  think,  therefore, 
she  must  be  referred  to  the  courts  of 


her  own  state  for  the  determination  of 
her  rights," 

88  Johnson  v.  Southern  B.&LAsso. 
99  Fed.  R.  646. 

^  Wigton  v.  Hosier,  102  Fed.  R.  70- 

*OHale  v.  Harris,  no  Iowa,  372,  83 
N.  W.  R.  1046. 

*i  Grogan  v.  Egbert,  44  W.  Va.  75. 
28  S.  E.  R.  714 ;  Sands  v.  Greeley  & 
Co.  88  Fed.  R.  130,  31  C.  C.  A.  424; 
Frowert  v.  Blank,  205  Pa.  St.  299.  54 
Atl.  R.  1000. 

^  Thum  v.  Pingree,  21  Utah,  348. 61 
Pac.  R.  18. 

«  Parker  v.  Lamb,  68  N.  W.  R.  686. 
99   Iowa,    265;    In   re    United  States 


§§  554>  555-]     receiver's  suit  in  another  state.  759 

itors  alike,  and  to  give  to  all  creditors,  whether  residing  within  the 
district  where  the  bankruptcy  proceedings  are  pending  or  not,  all 
the  right  to  prove  their  debts  which  is  possessed  by  citizens  of  the 
district,  it  has  been  held  that  a  receiver  of  the  property  of  a  corpo- 
ration, appointed  in  another  jurisdiction,  having  full  power  to  rep- 
resent the  corporation  of  whose  property  he  is  in  charge  by  the  laws 
of  the  state  in  which  he  was  appointed,  may  prove  debts  in  bank- 
ruptcy due  to  the  estate  represented  by  him,  in  proceedings  in  bank- 
ruptcy pending  in  a  federal  court  in  another  state,  and  with  the 
same  effect  as  if  he  had  been  clothed  with  his  authority  as  receiver 
by  a  court  territorially  within  the  district  of  the  federal  court  hav- 
ing control  of  the  bankruptcy  proceedings.**  The  same  rule  is  ap- 
plicable to  receivers  appointed  under  the  present  bankrupt  act. 

Section  555.  The  Receiver  May  Sue  in  Foreign  Courts  in  An- 
other Capacity. —  The  tendency  of  the  courts  to  facilitate  suits 
of  this  character  is  further  shown  by  the  readiness  with  which 
foreign  receivers  secure  permission  to  bring  actions  when  they  can 
claim  the  privilege  on  any  ground  other  than  a  mere  appeal  to  the 
principle  of  comity.  Accordingly,  it  has  been  held  that  a  receiver 
appointed  by  a  state  court  for  a  corporation  organized  under  the 
state  laws,  may  sue  in  the  federal  courts  in  other  states  upon  a 
judgment  obtained  in  a  court  of  the  state  where  he  was  appointed. 
In  such  a  case  he  is  looked  upon  as  suing  as  a  judgment  creditor 
rather  than  as  a  receiver,  and  if,  in  the  declaration,  he  style  him- 
self "  receiver,"  etc.,  these  words  will  be  considered  merely  as  de- 
scriptio  personce}^  And  where  a  receiver  was  appointed  upon  a 
creditor's  bill  in  New  York,  and  the  debtor  made  a  general  assign- 
ment of  all  his  property,  in  a  form  sufficient  to  transfer  to  him  an 
interest  in  lands  under  the  laws  of  Michigan,  the  courts  of  the 
latter  state  allowed  him  to  file  a  bill  to  foreclose  a  mortgage  inter- 
est, and  to  enforce  a  right  of  redemption,  holding  that  he  did  not 
appear  merely  as  a  receiver,  but  as  an  assignee  holding  a  legal 
interest  in  the  property,  and  that  his  designation  as  a  receiver  was 
merely  descriptive.*^ 

Upon  the  same  principle  if  a  receiver  duly  appointed  and  in 
actual  possession  of  property,  sends  it  into  another  state  by  order 
of  the  court  appointing  him,  and  it  is  there  attached,  the  receiver 
will  be  permitted  to  maintain  an  action  there  in  replevin  for  its 

Mutual  Fire  Ins.  Co.  22  R.  I.  108,  46  *»  Wilkinson  v.   Culver,  23  Blatchf. 

Atl.  R.  273.  416,  25  Fed.  R.  639. 

^Ex  parte  Norwood,  3  Biss.  504.  **Graydon  v.  Church,  7  Mich.  36. 
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recovery.*^  But  the  courts  of  one  state  are  not  bound  to  recognize 
the  transfer  of  property  situated  within  their  own  state  to  the 
detriment  of  its  citizens,  made  by  virtue  of  proceedings  in  the 
courts  of  another  state.  Thus,  in  a  case  in  Texas,  the  court  declined 
to  recognize  the  title  of  a  receiver  appointed  in  Tennessee  for  a 
corporation  to  whom  lands  situated  in  Texas  had  been  conveyed 
under  his  receivership,  as  against  creditors  in  Texas  who  had  levied 
attachments  upon  it,  holding  that  the  rights  of  the  citizens  of 
Texas  could  not  be  jeopardized  by  the  proceedings  in  Tennessee.*^ 

Section  556.  The  Right  to  Sue  in  Another  State  Because  of 
Special  Conditions — It  sometimes  happens  that  a  person  against 
whom  a  receiver  seeks  his  remedy  in  a  foreign  state,  has,  by  his 
previous  acts,  or  dealings  with  the  receiver,  furnished  a  ground  for 
a  suit  against  him  in  a  foreign  jurisdiction  which  would  not  other- 
wise have  existed;  as  e,  g,  where  a  citizen  of  one  state  has  dealt 
with  a  receiver  appointed  in  another  state,  and  has  become  indebted 
to  him.  In  such  a  case  it  would  be  unjust  to  refuse  to  the  re- 
ceiver the  right  to  bring  his  suit  where  he  can  get  jurisdiction 
of  the  person  of  his  debtor  —  that  is  to  deny  to  him  the  only  right 
of  redress  he  may  be  able  to  invoke.  Accordingly,  it  has  been  held 
in  Illinois  that  the  successors  of  a  receiver  appointed  in  d  foreign 
state  could  proceed  in  the  courts  of  Illinois  to  foreclose  a  mortgage 
given  to  the  original  receiver,  by  a  proceeding  in  their  own  names 
as  receivers,  this  designation  being  considered  descriptio  persona:;^ 
and  this,  as  has  already  appeared,  is  the  general  rule  in  point. 

If  receivers  have  the  power,  by  the  laws  of  the  state  in  which 
they  are  appointed  to  sell,  assign,  and  convey  the  assets  of  an  in- 
solvent, a  debt  due  to  the  insolvent  from  a  citizen  of  another  state 
may  be  assigned  by  them  for  the  purpose  of  giving  to  the  pur- 
chaser an  equitable  right  of  action  against  the  debtor  in  the  foreign 
state.*^ 

Section  557.  The  Jurisdiction  of  the  Appointing  Court  Will  Not 
be  Presumed. —  In  a  case  where  a  receiver,  who  was  duly  appointed 
by  a  court  in  another  state,  brought  a  suit  in  Kansas  to  which  the 

*7  Cagiil  V.  Wooldridgc,  8  Baxt.  580.  ^  Moseby  v.  Burrow,  52  Tex.  jgd 

In  this  case  it  was  also  held  that  third  ^  Iglehart  v.  Bierce,  36  III  133. 

persons,  who  were  not  parties  to  the  ^Hoyt  v.  Thompson,  5  N.  Y.  33a 

original  suit,  could  not  have  the  benefit  In  this  case  the  effect  of  the  assign- 

of  any  irregularity  in  the  appointment  ment  as  against  creditors  and  bona  fide 

of   the   receiver.     See  also   Chicago,  purchasers  was  not  determined. 
Milwaukee  &  St.  Paul  R.  R.  Co.  v. 
Packet  Co.  108  IlL  317. 
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defendant  answered  denying  the  jurisdiction  of  the  court  which 
appointed  him,  but  failed  to  show  the  powers  of  that  court  by  com- 
petent proof  from  the  laws  of  the  foreign  state,  or  in  any  other  way, 
and  the  record  did  not  show  whether  the  court  whose  jurisdiction 
was  denied  was  of  special  or  general  jurisdiction,  it  was  decided  by 
the  supreme  court  of  Kansas  that  the  power  of  the  foreign  court  to 
appoint  a  receiver  could  not  be  presumed." 

C. 

In  What  Name  He  May  Sue. 

Section  558.  The  Rule  Against  Suing  in  His  Own  Name. — 
Whether  a  receiver  may  institute  and  concluct  suits  upon  causes  of 
action,  which  accrued  to  his  principal  prior  to  his  appointment,  in 
his  own  name  or  in  the  name  of  the  party  to  whom  the  cause  of 
action  first  accrued,  is  primarily  controlled  by  statutes,  if  any  there 
be,  affecting  the  question,  or  by  the  order  of  the  court.  But  where 
the  matter  has  not  been  settled  by  statute,  or  by  an  order  of  court, 
there  will  be  found  a  diversity  of  opinion  in  the  reported  decisions 
as  to  which  course  is  proper. 

The  prevailing  opinion  seems  to  have  been  that  if  he  be  not  ex- 
pressly authorized  to  sue  in  his  own  name  either  by  statute  or  order 
of  court,  he  must  sue  in  the  name  of  the  party  in  whom  the  right 
of  action  was  vested  before  his  appointment.^^    This  rule  is  predi- 


al Kronberg  v.  Elder,  18  Kans.  150. 

*2Manlove  v.  Burger,  38  Ind.  211; 
Yaeger  v.  Wallace,  44  Pa.  St  294,  an 
action  of  trover  by  a  receiver  of  a 
partnership  to  recover  for  the  conver- 
sion of  iirm  property  before  his  ap- 
pointment, it  being  held  that  the  suit 
should  have  been  in  the  name  of  the 
firm,  upon'  the  ground  that  the  appoint- 
ment did  not  transfer  to  the  receiver 
the  rights  of  the  firm  in  choses  in 
action.  But  on  this  point  see  Gillet  v. 
Fairchild,  4  Den.  80 ;  King  v.  Cutts,  24 
Wis.  627,  holding  that  a  receiver  can- 
not maintain  an  action  of  forcible 
entry  and  detainer  in  his  own  name, 
but  should  obtain  leave  to  sue  in  the 
name  of  the  lessor ;  Booth  v.  Clark,  17 
How.  331 ;  Graydon  v.  Church,  7  Mich. 
36;  Dick  V.  Struthers,  25  Fed.  R.  103, 
bolding  that,  as  in  Pennsylvania,  a  re- 


ceiver of  a  corporation  is  merely  a 
custodian  of  property,  and  is  not  in- 
vested with  its  title  to  letters-patent, 
he  cannot  sue  upon  them  in  his  own 
name;  Freeman  v.  Winchester,  18 
Miss.  577;  Battle  v.  Davis,  66  N.  C. 
252,  where  the  rule  was  applied  not- 
withstanding the  order  of  appointment 
authorized  the  receiver  to  collect  such 
choses  in  action  as  might  come  to  his 
hands,  and  to  prosecute  them  in  the 
courts  of  the  state;  Ingersoll  v. 
Cooper,  5  Blatchf.  426,  to  the  effect 
that  notes  not  made  or  assigned  to  the 
receiver  should  be  sued  upon  in  the 
name  of  the  owner  of  the  legal  title; 
Newell  V.  Fisher,  24  Miss.  392,  in 
which  it  was  held  that  an  amendment 
changing  the  character  of  the  plaintiff 
from  that  of  an  administrator  to  that 
of  a  receiver,  was  an  abandonment  of 
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cated  upon  the  theory  that  the  receiver  does  not  become  invested 
with  the  legal  title  to  choses  in  action  by  virtue  of  his  appointment, 
and  is  not  a  purchaser  for  value.  This  theory,  as  we  shall  hereafter 
see,  has  always  been  controverted,  and  now  appears  to  be  losing 
ground  as  being  unsatisfactory  and  unnecessarily  technical  f^  but  in 
the  development  of  it  the  courts  have  held  uniformly  that  while 
the  legal  title  to  choses  in  action  was  not  in  the  receiver  it  was  in 
the  court  which  appointed  him  to  such  an  extent  that  it  could,  as  it 
often  did,  and  continues  to  do,  authorize  him  to  use  his  own  name 
in  suing  upon  them." 

The  courts  have  also  directed  their  receivers  to  discontinue  ac- 
tions brought  by  them  in  the  names  of  third  persons  without  au- 
thority, and  have  enforced  their  orders  by  injimction."  So,  also, 
the  receiver  is  often  required,  when  the  legal  title  is  in  third  per- 
sons, to  obtain  an  order  of  court  to  prosecute  in  the  name  of  such 
third  persons,  after  due  notice  of  the  application.^ 

Section  559.  The  Contrary  and  Preferable  Rule. —  As  intimated 
above,  the  rule  requiring  receivers,  not  authorized  by  statute  or 
order  of  court,  to  bring  suit  in  the  names  of  such  parties  as  had  the 
legal  title  prior  to  the  appointment,  has  not  been  universally  ap- 
proved even  by  the  courts  which  adhere  to  it,"  and  has  been  di- 
rectly opposed  in  a  line  of  decisions  which  hold  in  effect  that  the 
receiver,  by  virtue  of  his  appointment  and  of  his  character  as  repre- 
sentative of  all  parties  interested  in  the  property,  is  a  gwori-assignee, 
and  is  invested  with  the  title  to  all  rights  of  action  possessed  by  his 
principal  at  the  time  of  the  appointment,  to  such  an  extent,  at  least, 
as  will  enable  him  to  sue  upon  them  in  his  official  character.**  This 


the  capacity  in  which  he  originally 
sued  and  virtually  destroyed  the  ac- 
tion; Justice  V.  Kirlin,  17  Ind.  588; 
Garver  v.  Kent,  70  Ind.  428;  Moriarty 
V.  Kent,  71  Ind.  601;  Harrell  v.  Kent, 
71  Ind.  602;  State  v.  Wilmer  (1886), 
65  Md.  178,  3  Atl.  R.  252,  to  the  effect 
that  a  receiver  appointed  in  the  place 
of  executors  should  sue  the  sureties 
upon  their  bond  in  the  name  of  the 
state.  See  also  Green  v.  Winter,  i 
Johns.  Ch.  60;  St.  Louis,  etc.,  Co.  v. 
Sandoval,  etc.,  G).  iii  111.  32.  The 
liability  of  sureties  on  an  official  bond 
is  not  a  "debt"  which,  under  the  at- 
tachment law  of  Missouri,  a  receiver 
is  authorized  to  sue  for  in  his  own 


name.  State  v.  Gambs,  68  Mo.  ^ 
296. 

^  Evans  v.  Pease,  42  Atl.  R.  506. 

WHardwick  v.  Hook,  8  Ga.  354; 
Leonard  v.  Storrs,  31  Ala.  488^  The 
practice  of  authorizing  receivers  to  sue 
in  their  own  names  by  the  terms  of  the 
order  by  which  they  are  appointed  is 
common. 

''Merritt  v.  Lyon,  16  Wend.  405; 
Re  Merritt,  5  Paige,  125. 

••  Merritt  v.  Lyon,  16  Wend.  405, 

*^^It  was  seriously  questioned  in 
Freeman  v.  Winchester,  18  Miss.  577- 

**  Wray  v.  Jamison,  10  Humph.  186, 
where  it  was  held  that  the  right  of  ac- 
tion was  diverted   from  the  original 
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position  seems  to  be  entirely  reasonable  and  to  be  in  accord  with 
other  well-recognized  rules  concerning  the  powers  and  duties  of  the 
receiver,  as  e.  g.,  that  he  may  make  sale  of  the  property  and  give  a 
valid  title  —  whereas  the  insolvent  cannot  do  so  after  a  receiver  of 
his  effects  is  appointed  —  and  that  he  may  sue  for  the  purchase 
money  of  property  sold  by  him,  in  his  own  name.  The  supreme 
court  of  New  Jersey  has  rendered  an  important  decision  upon  this 
point,  holding  that  a  receiver  is  by  legal  intendment  an  assignee, 
and  that  express  authority  to  him  to  sue  for  assets,  or  upon  choses 
in  action  constituting  a  part  of  the  assets,  is  not  essential.**® 


parties  of  whose  estate  the  receiver 
had  charge,  and  invested  in  him  of 
necessity,  so  that  he  alone  could  sue 
upon  it  and  in  his  own  name;  Helme 
V.  Littlejohn,  12  La.  Ann.  298,  in  which' 
It  was  decided  that  the  receiver  of  a 
partnership   is   authorized   merely   by 
virtue  of  his  appointment  to  institute 
actions  in  his  own  name  for  the  re- 
covery of  money  due  to  the  firm,  and 
that  his  judgment  in  such  an  action 
will  fully  protect  the  defendant  there- 
in; Singerly  v.  Fox,  75  Pa.  St.  112,  to 
the  effect  that  a  receiver  by  virtue  of 
his  appointment  may  sue  in  his  own 
name  for  the  purchase  price  of  prop- 
erty sold  by  him ;  Hardwick  v.  Hood,  8 
Oa.  354,  holding  that  a  receiver  au- 
thorized by  the  order  of  his  appoint- 
ment   to   bring    suits   concerning   the 
subject-matter  of  his  trust,  may  do  so 
in  his  own  name;  Iglehart  v.  Bierce, 
36  111.  I33»  wherein  the  court  adjudged 
that  a  bank,  whose  assets  were  in  the 
hands  of  a  receiver,  was  not  a  neces- 
sary party  to  an  action  by  them  to 
foreclose  a  mortgage  to  recover  money 
due   the  estate,  upon  the  ground  that 
as  its  property  had  been  given  over  to 
the    receivers  it  had,  prima  facie,  no 
such    interest  in  the  property  as  re- 
quired it  to  be  made  a  party,  and  that 
its   only  right  was  to  compel  the  re- 
ceivers to  account. 

•»  Wilkinson  v.  Rutherford  (Sup.  Ct. 
N.  J..  Feb.,  1887),  10  E.  R.  134,  6  Cent. 
R.  5^1,  8  Atl.  R.  507,  I  Ry.  &  Corp.  L. 
J.  421,  wherein  Mr.  Chief  Justice  Beas- 


ley,  pronouncing  the  opinion  of  the 
court,  said :  "  The  bond  in  this  case  is 
payable  to  the  corporation  represented 
by  the  plaintiff  as  receiver;  and  the 
contention  is  that,  as  the  statute,  by 
virtue  of  which  the  receivership  has 
been  created,  is  silent  as  to  the  powers 
annexed  to  such  office,  a  right  to  sue 
in  his  own  name  has  not  been  imparted 
to  him.  This  proposition  has  un- 
doubtedly considerable  authority  in  its 
favor;  so  much,  indeed,  that  a  recent 
text-writer  has  declared  it  to  be  the 
doctrine  that  has,  in  general,  found 
favor  in  the  courts.  High  on  Re- 
ceivers, S  209.  The  rule  thus  affirmed 
is  that  the  receiver  must  sue  in  the 
name  of  the  persons  having  the  legal 
right.  When  neither  the  statute  law 
nor  the  order  of  his  appointment  au- 
thorized him  to  proceed  in  his  own 
name,  he  mu^t  proceed  in  the  name  of 
the  person  in  whom  the  right  of  action 
existed  before  his  appointment.  *  ♦  ♦ 
It  has  been  already  shown  that  there 
is  no  statutory  definition  of  the  powers 
of  the  receiver.  The  question,  conse- 
quently, that  arises,  is  as  to  the  in- 
herent abilities  of  a  receiver  by  force 
of  the  usual  rules  of  jurisdiction.  I 
cannot  agree  to  the  doctrine  that  a  re* 
ceiver  is  a  mere  custodian  of  the  prop- 
erty  of  the  person  whom  in  certain 
respects  he  is  made  to  supplant,  and  it 
would  seem  that  he  is  an  assignee  of 
the  assets  within  the  scope  of  his  office. 
There  seems  to  be  no  reason  why  his 
power  should  not  be  held  to  be  co-ex- 
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Section  560.  Of  Suits  to  be  Brought  in  His  Own  Name. —  In 

that  class  of  cases  where  the  right  of  the  plaintiff  to  bring  suit  is 
based  upon  his  possession  —  as  in  actions  of  trover  and  conversion 
—  a  receiver  who  has  come  into  possession  of  property  by  virtue  of 
his  appointment,  may  bring  such  suit  in  his  own  name.**  This  prin- 
ciple has  been  extended  to  a  case  where  an  execution  on  a  judg- 
ment in  favor  of  an  insolvent  bank  had  been  levied  on  real  estate 
and  seizin  thereof  delivered  to  the  receivers,  it  being  held  that  the 
receivers  could  maintain  an  action  of  forcible  entry  and  detainer  in 
tlieir  own  names  against  the  tenant  holding  possession  without  con- 


tensive  with  his  functions;  and  it  is 
clear  that  he  cannot  conveniently  per- 
form those  functions  unless  upon  the 
theory  that  some  interest  in  the  prop- 
erty, akin  to  that  of  an  assignee's, 
passes  to  him.  The  receiver  is  to  dis- 
charge the  executory  duty  of  collecting 
the  debts,  and  taking  into  his  posses- 
sion, even  against  antagonistic  claims, 
the  tangible  property;  and,  after  his 
appointment,  a  sale  of  such  property 
by  the  insolvent  would,  it  is  presumed, 
be  absolutely  void;  and  yet,  if  the  in- 
terest in  the  property  thus  transferred 
was  not  vested  in  the  receiver,  it  would 
be  difficult  to  find  ground  on  which  to 
invalidate  the  transaction.  If  no  title 
resides  in  the  receiver  in  disposing  of 
property,  he  would  be  obliged  to  make 
sale  in  the  name  of  the  insolvent  owner, 
and,  if  the  money  that  became  due  was 
not  paid,  to  collect  it  by  suit  in  the 
name  of  such  owner,  and  yet,  in  the 
case  of  Singerly  v.  Fox,  75  Pa.  St.  112, 
it  was  decided  that  such  officer  could 
sue  in  his  own  name  for  the  purchase 
money  of  an  article  sold  by  him  in  his 
official  capacity.  The  inconvenience  of 
requiring  these  agents  of  a  court  of 
equity  to  institute  all  actions  in  the 
name  of  the  insolvent  was  exemplified 
in  a  case  arising  in  the  State  of  Maine ; 
the  question  being  whether  the  re- 
ceivers of  a  bank  could  maintain  in 
their  own  names  an  action  to  obtain 
possession  of  real  estate  to  which  the 
bank  was  entitled;  the  right  to  prose- 
cttte  in  fhe  form  adopted  was  upheld 


by  the  supreme  court  of  that  state,  the 
circumstance  being  emphasized  that  the 
writ  under  a  judgment,  if  obtained  in 
the  name  of  the  bank,  would  require 
the  officer  executing  it  to  put  the  bank, 
and  not  the  receivers,  in  possession, 
which  was  not  the  object  of  the  suit. 
Baker  v.  Cooper,  57  Me.  388.  These 
embarrassments,  as  well  as  many  others 
of  a  like  kind,  are  obviated  by  the 
adoption  of  the  doctrine,  that  virtui€ 
officii  a  receiver  becomes  a  provisional 
assignee  of  the  property  committed  to 
him,  and  this  doctrine  is  recognized  in 
the  case  of  Harrison  v.  Maxwell,  44 
N.  J.  L.  319.  It  will  be  observed  that 
the  theory  thus  approved,  attributes  to 
a  receiver  of  the  kind  in  question,  only 
a  limited  power  to  institute  action  in 
his  own  name,  as  he  is  supposed  to 
have  the  power,  in  this  respect,  of  an 
assignee,  and  nothing  more.  A  chose 
in  action  that  is  not  so  transferable  as 
to  enable  an  assignee  to  sue  for  it  in 
his  own  name  is  transmitted  to  a  re- 
ceiver subject  to  the  same  qualifica- 
tion." Of  this  decision  the  accom- 
plished editor  of  the  New  York  Daily 
Register  said,  that  it  "seems  to  be  a 
not  improper  judicial  adoption  of  the 
principle  embodied  by  the  statute  in 
England  by  Lord  Brougham's  Vesting 
Order."  N.  Y.  Daily  Reg.,  April  ai. 
1887. 

«>  Singerly  v.  Fox,  75  Pa  St  if 2; 
Gardner  v.  Smith,  2p  Barb.  68;  Boyle 
V.  Townes,  9  Leigh,  158. 


§§56o,s6i.] 


NAME   OF   PARTY    PLAINTIFF. 


76s 


sent."  And,  upon  the  principle  that  the  receiver  represents  the 
creditors  as  agp^inst  the  officers  of  a  corporation,  a  bill  to  obtain 
satisfaction  of  a  debt  ag^ainst  an  original  debtor,  which  debt  has 
been  fraudulently  discharged  by  collusion  with  the  officers  of  the 
corporation,  may  be  filed  in  the  name  of  the  receiver.®^ 

In  the  same  way  a  suit  to  set  aside  and  vacate  a  judgment  re- 
covered against  a  corporation  without  consideration  and  by  col- 
lusion with  its  officers,  in  fraud  of  the  creditors,   was  properly 
brought  by  the  receiver  of  the  corporation  in  his  own  name.^    It 
has  been  held  that  a  receiver  appointed  in  one  jurisdiction  to  take 
charge  of  a  fund  cannot  sue  in  another  in  his  own  name,  although 
expressly  authorized  by  the  decree  to  maintain  actions  in  his  own 
name.®*     A  receiver  authorized  by  an  order  of  a  federal  court  to 
prosecute  suits  in  the  courts  of  the  state  wherein  the  federal  court 
is  situated,  cannot  bring  suits  in  the  state  courts  in  his  own  name 
if  such  state  courts  have  not  themselves  the  power  to  allow  him  to 
sue  in  the  same  manner.^ 

There  is  a  manifest  distinction  between  permitting  a  receiver  to 
collect  a  judgment  already  rendered,  and  conferring  on  him  the 
right  to  institute  an  action  in  which  he  has  no  interest,  for  the  pur- 
pose of  recovering  a  judgment  for  the  benefit  of  others.  The  parties 
in  interest  must  sue.^  The  successors  of  a  receiver  who  might 
sue  in  his  own  name  may  institute  the  suit  in  their  own  names.®^ 

Section  561.  Where  the  Right  is  Given  by  Statute. —  In  some  of 
the  states  statutes  have  been  enacted  which,  either  directly  or  by 
necessary  implication,  determine  in  what  name  a  receiver  shall  pro- 
ceed in  prosecuting  suits  on  behalf  of  the  estate  he  represents. 
Generally  if  the  statute  provides  that  such  suits  may  be  brought  in 
the  name  of  the  party  over  whose  estate  the  receiver  is  placed, 
"or  otherwise,"  the  receiver  may  properly  institute  the  suits  in 


« In.  Baker  v.  Cooper,  57  Me.  388, 
Walton,  J.,  said:  "The  object  of  the 
suit  is  to  obtain  possession  of  the  real 
estate  in  question  for  the  receivers, 
and  not  for  the  bank.  A  suit  in  the 
name  of  the  bank  would  not  accomplish 
that  purpose ;  for  the  execution  or  writ 
of  possession,  if  one  was  obtained, 
would  require  the  officer  executing  it 
to  put  the  bank,  and  not  the  receivers 
into  possession.**  But  see  American 
Bank  v.  Cooper,  54  Me.  438- 


•*  Nathan  v.  Whitlock,  9  Paige,  152. 
But  this  right  was  questioned  in  Hyde 
V.  Lynde,  4  N.  Y.  387. 

«*  Whittlesey  v.  Delaney,  73  N.  Y. 

571.  578. 
•*  Hazard  v.  Durant,  19  Fed.  R.  471. 
«  Battle  V.  Davis,  66  N.  C.  252,  257. 
••Murrell  v.  McAllister,  79  Ky.  311, 

313. 
«T  Iglehart  v.  Bierce,  36  111.  133. 
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his  own  name.^  If  the  statute  give  receivers  of  corporations  full 
power  to  sue  for  and  collect  demands,  or  to  recover  property  in  the 
name  of  the  corporation  for  the  use  of  its  creditors,  in  the  same 
way  and  to  the  same  extent  that  the  corporation  itself  might  re- 
cover, the  effect  is  to  vest  in  the  receiver  the  right  of  action  and 
to  prevent  the  corporation  from  prosecuting  in  its  own  name.** 

The  term,  "  chose  in  action,'*  as  used  in  a  statute  authorizing  a 
receiver  of  a  corporation  to  sue  in  his  own  name,  has  been  construed 
to  extend  to  all  rights,  whether  arising  in  contract  or  in  tort,  to 
property  not  in  possession,  so  as  to  authorize  an  action  of  trover 
for  bonds  belonging  to  an  insolvent  bank  by  its  receiver  in  his  own 
name,  although  the  conversation  occurred  before  his  appointment.^ 
When  a  statute  authorizes  a  court  to  make  such  orders  and  decrees 
as  may  be  necessary  for  winding  up  the  affairs  of  a  corporation,  the 
court  may  empower  its  receiver  to  bring  suits  in  his  own  name  for 
unpaid  subscriptions  to  the  capital  stock  of  the  corporation,"  or  for 
funds  misapplied  or  wasted  by  its  officers.''* 

Section  562.  Further  and  Generally  as  to  Name  in  Which  Re> 
ceiver  May  Sue  —  Review  of  Recent  Decisions. —  There  has  been 
too  much  regard  for  form  and  technicality  in  the  matter  of  deter- 
mining in  whose  name  receivers  should  sue  to  enforce  the  rights  of 
the  trust  estate.  There  is  no  satisfactory  reason  why  a  receiver 
should  not,  in  every  instance  and  under  all  conditions,  be  permitted 
to  sue  in  his  own  name,  as  receiver.  In  his  representative  capacity 
he  is,  indeed,  the  real  party  in  interest,  and  as  he  conducts  and  con- 
trols the  suit  it  is  more  reasonable  and  consistent  that  it  should  be 
in  his  name.  Any  other  doctrine  borders  on  the  eccentric  and 
absurd.  There  is,  however,  an  irreconcilable  conflict  between  the 
adjudications  upon  the  subject,  but  we  advocate  the  doctrine  an- 
nounced in  the  cases  declaring  it  the  proper  course  and  practice  for 
receivers  to  sue  in  their  own  names  as  such,™  and  must  disfavor 
those  holding  that  such  suits  should  be  in  the  names  of  the  parties 
whose  property  the  receivers  possess. 

The  authorities  agree  generally  that  the  rule  that  receivers  must 
sue  in  the  names  of  those  whose  property  they  hold  is  confined 
mostly  to  temporary  receivers,  who  take  no  title,^*  while  permanent 

«8Manlove  v.  Burger,  38  Ind.  211;  "Gill  v.  Balis,  72  Mo.  424. 

Hayes  v.  Brotzman,  46  Md.  519;  Frank  ''^  Alexander  v.  Relfe,  74  Mo.  495. 

V.  Morrison,  58  Md.  423.  ^  Frankle  v.  Jackson,  30  Fed   R. 

«*  Miami  Exporting  Co.  v.  Gano,  13  398. 
Ohio,  269;  Renick  v.  Bank  of  West  ^^Harland  v.  Bankers  &  Merdumtsf 

Union,  13  Ohio,  296,  42  Am.  Dec.  203.  Telephone  G>.  32  Fed.  R.  30s 

TO  Gillet  V.  Fairchild,  4  Den.  80.  • 
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receivers,  who  become  invested  with  the  title  to  the  property,  may 
sue  in  their  own  names.  A  receiver  pendente  lite  is  the  mere  cus- 
todian of  the  property  committed  to  him.  "  If  such  a  receiver,"  it 
has  been  said,  ''  finds  it  necessary  to  bring  suit  to  reduce  choses  in 
action  to  his  possession,  or  to  recover  the  property  intrusted  to  his 
custody,  he  must  sue  in  the  name  of  the  corporation  having  the 
title,  upon  leave  obtained  for  that  purpose."" 


'^  Harland  v.  Bankers  &  Merchants' 
Telephone  Co.  32  Fed.  R.  305.     The 
opinion  of  the  supreme  court  of  Min- 
nesota in  the  case  of  Henning  v.  Ray- 
mond, J5  Minn.  303,  prepared  by  that 
very  able  jurist,  Judge  Mitchell,  is  of 
such  interest  upon  the  subject  under 
consideration  that  we  quote  from  it  as 
follows:      "The    rule    generally    laid 
down  in  the  books  is  that,  where  a  re- 
ceiver is  appointed  under  the  equity 
powers  of  a  court,  he  cannot  sue  in 
his  own  name,  but  the  action  must  be 
brought  in  the  name  of  the  legal  owner 
of  the  property,  who  will  be  compelled 
to  allow  the  use  of  his  name  for  that 
purpose.    This  rule  seems  to  be  predi- 
cated upon  the  idea  that  a  common-law 
receiver  is  the  mere  custodian  of  the 
property,  and  cannot  be  considered  as 
an  assignee  of  it,  and  does  not  become 
the  owner.     Such,  at  least,  seems  to 
have  been  the  doctrine  of  the  com- 
mon-law courts;  and  courts  of  chan- 
cery, when  called  upon  to  authorize 
their  receivers  to  proceed  in  an  action 
at  law,  were  necessarily  compelled  to 
conform  to  the  rules  of  the  common- 
law  couj*ts.    It  is  true  that  a  common- 
law  receiver,  such  as  the  plaintiff,  is 
not  the  assignee  of  the  owner,  but  offi- 
cially at  least  of  the  property  intnisted 
to   him;  but  it  is  an  incomplete  and 
inaccurate  statement  of  his  relations  to 
the  property  to  say  that  he  is  merely 
its  custodian.    When  a  court  has  taken 
property  into  its  own  charge  and  cus- 
tody for  the  purpose  of  administration 
and  disposition,  in  accordance  with  the 
rights  of  the  parties  to  the  litigation,  it 
is   in  eustodia  legis.    The  title  of  the 
property  for  the  time  being,  and  for 


the  purposes  of  such  administration, 
may,  in  a  sense,  be  said  to  be  in  the 
court.  The  proceeding  by  receiver- 
ship is  quasi  in  rem,  so  far  as  it  in* 
volves  a  sequestration  of  assets.  The 
receiver  is  appointed  for  the  benefit  of 
all  concerned.  He  is  the  representa- 
tive of  the  court  and  of  all  the  parties 
interested  in  the  litigation  wherein  he 
was  appointed.  He  is  the  right  arm 
of  the  court  in  exercising  the  jurisdic- 
tion invoked  in  such  case  of  adminis- 
tering the  property.  The  court  can 
only  administer  and  dispose  of  it 
through  a  receiver.  For  this  reason, 
all  suits  to  collect  or  obtain  possession 
of  the  property  must  be  prosecuted  by 
the  receiver  and  the  proceeds  received 
and  distributed  by  him  alone.  If  the 
suit  be  prosecuted  in  the  name  of  tho 
original  owners  of  the  property,  it  is 
an  inconvenient,  as  well  as  useless 
form;  they  have  no  discretion  as  to 
instituting  the  suit,  and  no  control  of 
its  management,  and  no  right  to  the 
possession  of  the  proceeds.  The  re- 
ceiver, as  the  officer  of  the  court  which 
has  taken  control  of  the  property  is, 
for  the  time  being,  and  for  the  pur- 
pose of  the  administration  of  the  as- 
sets, the  real  party  in  interest  in  the 
litigation.  There  is  no  reason,  there- 
fore, why  the  suit  should  not  be  insti- 
tuted in  his  own  name.  *  *  *  In 
many  jurisdictions,  in  the  absence  of 
any  such  statute,  it  has  been  held  that 
courts  may,  by  virtue  of  their  inherent 
equity  power,  authorize  receivers  to 
institute  suits  in  their  own  names. 
*  *  *  Whatever  technical  reasons 
may  have  existed  for  refusing  to  per- 
mit common-law  receivers  to  sue  in 
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In  Maine  it  has  been  held  that  a  receiver  of  a  savings  bank  may- 
sue  in  either  his  own  name  or  that  of  the  corporation.^*  Concern- 
ing the  subject  of  this  section  this  has  been  said:  "The  actions 
which  may  be  brought  by  receivers  in  their  own  names  for  the 
protection  of  property  which  has  come  into  their  custody,  or  those 
which  may  be  maintained  upon  an  equitable  right,  are  not  to  be 
confounded  with  those  which  must  be  brought  by  them  in  the 
name  of  another,  although  the  equitable  right  may  be  in  those 
whom  the  receiver  represents,  and  not  in  the  party  having  the  legal 
estate.  When  the  receiver  goes  into  a  court  of  law  he  must  stand,  if 
at  all,  on  the  legal  estate.  If  he  applies  for  leave  to  use  the  name 
of  the  person  having  the  legal  right  of  action,  the  court  will  indem- 
nify the  latter,  by  compelling  security  against  the  hazard  of  costs."" 

In  many  of  the  cases  it  has  been  considered  vital  whether  the 
court  appointing  the  receiver  authorized  him  to  sue  in  his  own  name, 
and  it  seems  that  the  order  of  court  in  this  regard  will  control."  It 
is  also  made  a  consideration  whether  the  suit  be  to  reduce  property 
never  held  by  the  receiver  to  his  possession,  to  enforce  his  right  to 
such  property,  or  whether  it  be  based  on  an  obligation  contracted 
by  and  due  the  receiver  as  such.  While  in  the  former  case  it  is 
held  the  suit  cannot  be  prosecuted  in  the  name  of  the  receiver,  yet 
the  contrary  is  announced  under  the  latter  conditions.'*  In  the  last 
case  cited  it  was  said :  "  Neither  the  reason  nor  the  rule  controls 
any  case  a  receiver  brings  upon  a  contract  made  with  him,  or  upon 
an  obligation  due  to  him  as  such."  This  is  a  distinction  and  excep- 
tion to  be  suggested  and  urged  in  those  jurisdictions  where  the 
courts  have  followed  the  rigid  rule  denying  to  the  receiver  the  right 
to  sue  in  his  own  name  under  any  conditions. 

The  decision  of  the  supreme  court  of  Missouri  in  the  case  of 
Thompson  v.  Greeley,^  is  to  be  noted  as  authority  favoring  the 


their  own  names,  they  exist  no  longer 
under  our  code.  As  an  officer  of  the 
court  intrusted  with  the  administra- 
tion of  the  partnership  assets  we  do 
not  see  why  the  plaintiff  has  not  such 
a  special  property  in  them  as  to  con- 
stitute him  the  real  party  in  interest, 
within  the  meaning  of  the  statute.  But 
inasmuch  as  in  his  official  capacity,  he 
acts  as  'the  trustee  of  an  express 
trust/  he  has  in  any  event,  a  right  to 
maintain  this  action  on  that  ground." 
This  opinion  is  founded  on  the  plain- 
est principle  of  reason  and  common 


sense,  and  to  the  views  therein  ex* 
pressed  we  willingly  subscribe.  Sup- 
ported by  Person  v.  Warren,  14  Barbu 
488;  Thomas  v.  Bennet,  56  Barb.  197. 

w  Hobart  v.  Bennett,  77  Me.  401. 

"^  Lansing  v.  Manton,  14  Nat  Bankr. 
Reg.  127. 

TOKehr  v.  Hall,  117  Ind.  504.  20  N. 
E.  R.  27p;  Pouder  ▼.  Catterson,  127 
Ind.  434. 

^  Pouder  v.  Catterson,  127  Ind.  434 
26  N.  £.  R.  66;  Kehr  ▼.  Hall,  117  ImL 
405,  20  N.  E.  R.  379. 

» 107  Mo.  577,  17  S.  W.  R.  969L 
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rule  permitting  a  receiver  to  sue  in  his  own  name,  even  to  enforce 
a  right  due  to  the  debtor  whose  property  he  possesses.  It  was 
held  in  that  case  that  a  receiver  of  an  insolvent  corporation,  whose 
appointment  was  the  exercise  of  the  inherent  power  of  a  court 
of  equity,  and  in  whom  the  title  to  assets  of  the  corporation  was 
invested  by  the  court,  could  maintain  an  action  in  his  own  name 
to  enforce  a  liability  of  directors. 

In  Massachusetts  it  has  been  declared  that,  unless  authorized 
by  statute,  a  receiver  of  a  corporation  cannot  bring  a  suit  in  his  own 
name  to  recover  proi>erty  of  the  corporation  never  in  his  possession, 
unless  by  statute  or  by  a  decree  of  a  competent  court,  or  unless  the 
title  of  the  property  has  been  conveyed  to  him,  yet  if  there  is  any 
other  objection  to  the  bill  it  may  be  amended  by  substituting  the 
name  of  the  corporation  for  that  of  the  receiver.**  A  decision  by 
the  Kentucky  court  of  appeals  is  emphatic  in  favoring  the  rule  per- 
mitting a  receiver  to  sue  in  his  own  name,  it  being  declared  that 
he  is  "  the  real  party  in  interest "  within  the  meaning  of  the  code 
provision.^  If  the  receiver  is  authorized  by  order  or  decree  of  the 
court  to  institute  and  prosecute  suits  he  has,  it  has  been  declared  in 
Maryland,  the  right  to  sue  in  his  own  name.^  But  it  has  been  held 
in  Connecticut  that  if  the  corporation  be  not  dissolved,  the  receiver 
must  sue  in  its  name.®*  In  North  Carolina  it  has  been  declared  that 
a  receiver,  having  power  to  collect  the  assets  of  the  estate,  can  main- 
tain an  action  in  his  own  name  on  a  policy  of  insurance  issued  to 
the  debtor  whose  property  he  possesses.** 

Statutory  receivers  appointed  for  insolvent  state  banks  have 

the  right  to  sue  in  their  own  names  to  enforce  and  protect  the  rights 

of  the  bank  and  its  creditors.^    It  has  been  adjudged  in  Maryland 

that  a  receiver  can,  if  authorized  by  the  court,  sue  in  his  own  name, 

and  that  he  can  also  sue  in  the  name  of  the  original  party.*^    A 

receiver  of  an  insolvent  corporation  was  adjudged  to  be  without 

authority  to  maintain  in  a  state  other  than  where  he  was  appointed 

an  action  in  his  own  name  against  persons  who  were  promoters  of 

the  corporation  to  recover  secret  profits  made  by  them  out  of  the 

M  Wilson  V.  Welch,  157  Mass.  77^  3i  »Boyd  v.  Royal  Ins.  Co.  iii  N.  C 

N.   E.  R.  712.  372,  16  S.  E.  R.  389. 

*•  Caldwell  v.   McWhortcn,  84  Ky.  W  Ueland  v.  Haugan,  70  Minn.  349, 

130.  71  N.  W.  R.  169;  Anderson  v.  Scy- 

«*  Frank  v.  Morrison,  58  Md.  423.  mour,  70  Minn.  358,  73  N.  W.  R.  171. 

Same  effect,  Comer  v.  Brag,  3  So.  R.  ^TCastleman  v.  Templeman,  40  AtL 

R.  275,  41  L.  R-  A.  367. 


®*  Wilcox   V.   Continental   Life   Ins. 
Co.  56  Conn.  468,  16  Atl.  R.  244. 
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sale  of  property  owned  by  them  to  the  corporation,  but  that  such 
action  should  be  brought  in  the  name  of  the  corporation.^  It  has 
been  declared  to  be  fundamental  that,  to  authorize  a  party  to  sue 
at  law  in  his  own  name,  he  must  have  the  legal  title  to  the  matter 
or  thing  in  controversy,  and  no  exception  to  this  rule  exists  at  com- 
mon law  as  to  suits  brought  by  a  receiver ;  that  he  can  maintain  an 
action  at  law  in  his  own  name  only  when  he  has  the  legal  title.  And 
it  was  held  that  a  receiver  could  not  maintain  an  action  in  his  own 
name  to  enforce  the  liability  of  a  stockholder  unless  the  receiver 
had  such  a  legal  title  as  would  enable  him  to  maintain  an  action  at 
law  in  his  own  name.**  A  foreign  corporation  may  sue  in  its  own 
name  in  the  State  of  New  York,  notwithstanding  the  appointment 
of  a  temporary  receiver  by  a  federal  court  in  another  state."^  But 
there  had  been  no  dissolution  of  the  corporation. 

When  an  action  is  brought  by  a  corporation  before  the  appoint- 
ment of  the  receiver,  it  cannot  be  continued  in  the  name  of  the  cor- 
poration for  the  benefit  of  the  receiver.®*  It  is  held  in  Massa- 
chusetts that  a  receiver  appointed  in  one  state  cannot  maintain  an 
action  in  another  in  his  own  name,  unless  he  is  actually  and  vir- 
tually an  assignee  of  the  claim  which  he  seeks  to  enforce.**  A 
receiver  may  sue  in  his  own  name  upon  causes  of  action  existing 
in  favor  of  the  person  or  corporation  over  whose  property  he  was 
appointed.*^  A  receiver  of  a  corporation  empowered  to  sue  for  and 
collect  its  assets,  may  sue  in  the  name  of  the  corporation  to  enforce 
an  obligation  payable  to  it.  The  authority  of  a  receiver  to  sue  in 
his  own  name  depends  much  upon  statute  or  the  order  of  the 
court.®*  It  has  been  recently  held  by  a  federal  court  that  a  receiver 
of  a  corporation  has  no  right  to  maintain  a  suit  to  collect  money 
either  in  his  own  name  or  that  of  the  corporation,  and  that  the  court 
has  no  power  to  authorize  him  to  do  so,  except  in  the  exercise  of 
a  power  given  by  statute  or  otherwise  he  has  become  invested  with 
title  to  the  fund.** 

Section  563.  Substitution  of  the  Receiver  as  Plaintiff. —  In  case 

suit  has  been  begun  by  a  corporation  and  is  pending  at  the  time  a 
receiver  is  appointed,  the  proper  course  is  to  have  the  receiver  sub- 


^  Hayward  v.  Lccson,  176  Mass.  310,  ••  Home  v.   Barr   Pumping  Engine 

57  N.  E.  R.  656,  40  L.  R.  A.  725.  Co.  i8d  Mass.  163,  61  N.  E  R.  883. 

»Murtey  v.  Allen,  71  Vt  377,  45  w  Hardin  v.  Sweeney,  14  Wash.  129^ 

Atl.  R.  752.  44  Pac.  R.  138. 

«>  Sigua  Iron  Co.  v.  Brown,  68  N.  Y.  »*  Evans  v.  Pease,  42  Atl.  R.  5o6l 

S.  141,  33  Misc.  R.  50.  affirmed,  69  N.  •c  Great  Western  Mining  &  Mfg.  Co. 

Y.  S.  205,  58  App.  Div.  436.  V.  Harris,  128  Fed.  R-  321. 

wid. 
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stituted  as  plaintiff  in  place  of  the  corporation.  In  such  a  case  the 
court  will  not  permit  the  cause  to  proceed  until  the  substitution  is 
made,  and  will  make  no  order  affecting  his  right  to  be  substituted 
without  notice  to  him.*®  In  granting  a  receiver's  motion  for  substi- 
tution the  court  may  impose  suitable  conditions  if  necessary  to  pro- 
tect the  rights  of  other  parties.^ 

The  appointment  of  a  receiver  of  the  property  of  a  plaintiff  in  a 
pending  action  is  not  good  ground  for  a  continuance.*"  In  the 
same  way  if  a  receiver  who  has  instituted  a  suit  in  his  own  name,, 
be  removed,  his  successor  may  be  substituted  as  plaintiff  in  his 
stead,**  and  the  death  of  the  first  receiver  after  the  substitution  of 
his  successor  will  have  no  effect  upon  the  action  by  way  of  abate- 
ment.* So,  also,  if  a  receiver  die  after  instituting  an  action  on 
behalf  of  the  estate  in  his  custody,  the  action  does  not  abate,  if  the 
cause  of  action  survive,  but  may  be  continued,  and  his  successor  in 
the  office  may  be  substituted.^ 

D. 

The  Receiver's  Pleadings  and  Proofs. 

Section  564.  His  Authority  to  Sue  Should  be  Alleged  —  How 
Objection  to  Petition  Taken —  Since  a  receiver  sues  in  a  repre- 
sentative capacity,  and  not  in  his  personal  right,  it  is  considered 
necessary  that  he  should  not  only  set  out  in  his  pleading  the  right 
of  the  party  whom  he  represents,  but  also  the  authority  under 
which  he  assumes  to  act;  and  generally  it  is  essential  that  lie  do 
this  by  showing,  in  a  way  capable  of  being  traversed,  his  appoint- 
ment by  a  court  of  competent  jurisdiction,  in  a  case  within  its 
jurisdiction,  and  that  he  has  its  authority  to  prosecute  the  action.' 
Suflficient  facts  concerning  the  appointment  should  be  alleged  to 


•«Talmage  v.  Pell,  9  Paige,  410.  • 
fl^  Livingston  v.  Olyphant,  2  Robt. 
(N.  Y.)  639,  where  he  was  required  to 
assume  the  burden  of  proof  as  to  the 
consideration  of  a  note;  National 
Trust  Co.  V.  Murphy,  30  N.  J.  Eq.  408, 
in  which  the  substitution  of  a  foreign 
receiver  was  made  upon  such  terms  as 
would  protect  the  citizens  of  the  state 
where  the  suit  was  pending,  being 
creditors  of  the  foreign  corporation, 
and  such  as  would  secure  obedience  to 
orders  of  the  court  respecting  such 
funds  as  might  be  realized. 


08  Toledo.  Wabash  &  Western  R.  R. 
Co.  V.  Beggs,  85  111.  80. 

w  Sheldon  v.  Adams,  27  How.  Pr. 
179,  41  Barb.  54. 

lid. 

2  Searcy  v.  Stubbs,  12  Ga.  437. 

•  Coope  V.  Bowles,  42  Barb.  87,  28 
How.  Pr.  ID,  18  Abb.  Pr.  442;  Bangs 
V.  Mcintosh,  23  Barb.  591 ;  Stewart  v. 
Beebe,  28  Barb.  34;  White  v.  Low,  7 
Barb.  204;  Potter  v.  Merchants'  Bank, 
28  N.  Y.  641. 
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show  that  it  has  actually  been  made,  and  the  facts  so  alleged  should 
be  set  out  in  such  form  that  issue  may  be  joined  thereon.* 

In  New  York,  the  courts  recognize  the  disadvantage,  incon- 
venience and  expense  incurred  by  requiring  a  receiver  to  plead  all 
the  facts  concerning  his  appointment,  and  relaxing  their  fcMincr 
stringent  requirements,  have  held  that  an  averment  of  the  appoint- 
ment in  general  terms  is  sufficient,  and  that  under  such  an  aver- 
ment the  receiver  may  prove  all  the  facts  necessary  to  confer 
jurisdiction.*^  So  allegations  of  appointment  by  a  certain  court  at 
a  certain  place  and  time,  and  that  the  security  required  had  been 
filed,  and  that  the  receiver  was  in  lawful  possession  of  the  property- 
were,  upon  demurrer,  held  to  be  sufficient.*  A  mere  allegation 
that  he  was  duly  appointed  on  a  certain  day  is  not  sufficient, 
because  it  cannot  be  put  in  issue  or  tried.'' 

The  mere  allegation  in  the  petition  that  the  plaintiff  is  a  duly 
appointed  receiver,  without  any  averment  as  to  whom  or  by  what 
court  he  was  appointed,  is  so  defective  that  objection  to  the  petition 
may  be  made  on  motion  in  arrest  of  judgment.®  The  objection 
that  the  petition  fails  to  show  the  due  appointment  of  the  plaintiff 
as  receiver  cannot  be  raised  on  general  demurrer,  the  specific 
ground  for  the  demurrer  should  be  want  of  legal  capacity  to  sue,* 
The  petition  must  allege  that  the  plaintiff  receiver  has  obtained  the 
consent  of  the  court  which  appointed  him  to  institute  the  suit; 
otherwise  it  will  be  demurrable.*^ 

The  allegation  "  that  said  Luther  Cummings  was  duly  appointed 
and  qualified  as  receiver  of  said  association,  and,  among  other 
things,  was  then  and  there,  by  said  court,  duly  empowered,  ordered 
and  directed  to  collect,  by  suit  if  necessary,  all  the  claims  due  said 
association,"  was  adjudged  to  be  a  sufficient  allegation  of  the 


*  White  V.  Low,  ^  Barb.  204. 

*  Rockwell  V.  Merwin,  45  N.  Y.  166, 
affirming  8  Abb.  Pr.  (N.  S.)  330; 
White  V.  Joy,  13  N.  Y.  83;  Manley  v. 
Rassiga,  13  Hun,  288. 

^  Stewart  v.  Beebe,  28  Barb.  34.  See 
also  Donnelly  v.  West,  17  Hun,  564, 

7  Gillet  V.  Fairchild,  4  Den.  80.  The 
contrary  is  declared  in  Morgan  v. 
Bucki,  61  N.  Y.  S.  929,  30  Misc.  R. 
145,  erroneously  citing  the  text  as  au* 
thority. 

•Griessel  v.  Schmal,  55  Ind.  475. 


^  Walsh  V.  Byrnes,  39  Minn.  527. 

^0  Morgan  v.  Bucki,  61  N.  Y.  S.  929^ 
30  Misc.  R.  245;  Pouder  v.  Cattersoo, 
127  Ind.  434>  ^  N.  £.  R.  66;  Wayne  Pike 
Co.  V.  State  ex  rel.  134  Ind.  672,  34 
N.  R  R.  440;  Davis  v.  Talbutt,  27  N. 
R  R.  494 ;  Swing  v.  White  River  Lum- 
ber Co.  91  Wis.  517,  65  N.  W.  R.  174: 
Keen  v.  Breckenridge,  96  Ind.  69;  St. 
Louis,  Alton  &  Springfield  R.  R.  Co. 
V.  Hamilton,  158  IlL  366,  41  N.  R  R. 
7T7\  Hatfield  v.  Cununings,  140  Ind. 
547,  39  N.  R  R.  8s9. 
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authority  of  the  receiver  to  sue.^^  The  receiver  must  allege  the 
facts  showing  his  appointment  and  by  what  jurisdiction  he  was 
appointed,  setting  out  as  much  of  the  proceedings  in  the  case  as 
will  show  that  his  appointment  is  legal;  and  these  facts  must  be 
so  alleged  as  to  be  traversable."  This  is  particularly  required  when 
the  receiver  sues  in  another  jurisdiction ;  and  if  a  bond  be  required 
of  the  receiver  as  a  prerequisite  to  his  qualification,  he  must  allege 
that  it  was  given  and  approved;  otherwise  the  omission  will  be 
sufficient  to  defeat  his  right  to  maintain  the  action."  It  must 
appear  on  the  face  of  the  petition  that  the  receiver  has  authority 
from  the  court  which  appointed  him  to  institute  the  suit  in  his 
representative  capacity,"  and  that  his  appointment  was  legal."  Fail- 
ure to  allege  in  the  complaint  filed  by  a  receiver  that  he  is  author- 
ized to  sue  in  his  own  name,  has  been  declared  not  to  make  the  com- 
plaint amenable  to  a  general  demurrer." 


Section  565.  This  Rule  Applies  to  Receivers  of  National  Banks. 

—  The  rule  that  the  allegation  of  the  receiver's  appointment  and 
authority  may  be  made  in  general  terms,  has  been  applied  to  cases 
where  the  receiver  was  appointed  in  accordance  with  the  provisions 
of  the  national  banking  law.  In  a  case  where  it  was  alleged  by 
the  plaintiff  that  he  was  duly  appointed  receiver  of  a  national 
bank  by  the  comptroller  of  the  currency,  on  a  day  named,  in  accord- 
ance with  the  provisions  of  the  acts  of  Congress  and  the  amend- 
ments thereto,  by  and  with  the  concurrence  of  the  secretary  of  the 
treasury,  and  that,  under  the  authority  of  these  acts,  he  had  taken 
possession  of  the  effects  of  the  bank,  including  the  note  sued  upon, 
these  allegations  were  held  to  be  sufficient  upon  demurrer,  and  he 
was  not  required  to  plead  or  prove  that  the  emergency  specified  in 
the  law  had  arisen  or  had  been  adjudicated,  as  is  required  by  the 
terms  of  the  law  irf  order  to  justify  the  appointment." 

Section  566.  When  the  Defendant  is  Estopped  to  Deny  the 
Receiver's  Authority. —  A  defendant  in  a  suit  brought  against  him 
by  a  receiver  may  be  estopped  by  his  own  admissions  or  conduct 

11  Hatfield   v.   Cummings,    152   Ind.  63  S.  W.  R.  123 ;  Dainer  v.  Gatewood, 

2B0,  50  N.  E.  R.  817,  53  N.  E.  R.  231.  89  N.  W.  R.  603. 

i^Rhorer  v.   Middlesboro  Town  &  i^Hagerman  v.  Thomas,  96  N.  W. 

Land  Co.  103  Ky.  146,  44  S.  W.  R.  R.  631. 
448.  i«  Hardin  v.  Sweeney,  14  Wash.  129, 

^  Seymour  v.  Receiver,  77  Mo.  App.  44  Pac.  R.  138. 
578.  ^^  Piatt  V.  Crawford,  8  Abb.  Pr.  (N. 

i**  Simmons  v.  Taylor,  106  Tenn.  729,  S.)  297. 
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from  denying  the  authority  of  the  receiver  to  institute  the  action, 
and  in  such  a  case  the  receiver  is  not  required  to  prove  either  his 
appointment  or  his  authority  to  bring  the  suit ;  as  when  a  defend- 
ant in  an  action  brought  by  a  receiver  filed  a  demurrer  which 
was  overruled  with  leave  for  him  to  plead  to  the  merits,  upon  his 
executing  a  good  and  sufficient  bond  conditioned  to  abide  the  result 
of  the  action,  and  such  a  bond  was  given,  it  was  held,  in  an  action 
upon  the  bond  after  judgment  had  been  obtained  in  the  original 
action,  that  the  execution  of  the  bond  was  an  admission  on  the 
part  of  the  defendant  that  the  plaintiff  had  been  duly  appointed 
receiver,  and  had  been  authorized  to  bring  the  action  referred  to  in 
the  bond,  and  that  such  an  admission  rendered  it  unnecessary  for 
the  receiver  to  prove  either  his  appointment  or  his  authority  to 
sue.^®  One  who  causes  the  appointment  of  a  receiver  will  not  be 
permitted  to  assail  his  title  to  property  in  another  state.*' 

Section  567.  Defect  in  Pleading  the  Appointment  Cured  by  Ver- 
dict —  A  Transcript  of  the  Order  Need  Not  Accompany  the  Plead- 
ing.—  The  omission  of  an  averment  of  the  time  when  an  appoint- 
ment of  a  receiver  was  made,  and  of  the  court  by  which  it  was 
made,  will  be  cured  by  the  verdict.^  When  the  receiver  of  an 
insolvent  insurance  company  brought  an  action  to  enforce  the  assess- 
ment upon  the  premium  notes  due  to  the  company,  it  was  held 
that  he  was  under  no  necessity  to  file  with  his  pleading  a  tran- 
script of  the  decree  against  the  insurance  company,  by  which  the 
assessment  had  been  ordered,  and  under  which  the  receiver  was 
appointed,  because,  while  his  right  to  maintain  the  action  was  essen- 
tial to  a  recovery,  and  was  to  be  averred  and  proved  upon  the  trial, 
it  was  not  the  basis  upon  which  the  action  was  founded.*^ 

Section  568.  Allegations  Necessary  in  Actions  by  a  Receiver  in 
Supplementary  Proceedings —  Upon  the  ground  that,  in  general, 
a  receiver  is  not  clothed  with  the  right  to  maintain  an  action 
which  could  not  be  maintained  by  the  party  or  estate  represented 
by  him,  a  receiver  in  supplementary  proceedings  has  been  required 
by  a  court  in  New  York  to  state  in  his  complaint  the  right  of  the 
parties  represented  by  him  to  maintain  the  particular  action,  show* 

-  ■ 

IB  Scott  V.  Dunconibe,  49  Barb.  73.  In  this  case  the  action  was  instituted 

1^  Walter  v.  McAllister  Co.  48  N.  Y.  by  the  receiver  of  a  partnership  to  re- 

S.  26,  21  Misc.  R.  747,  27  Civ.  Proc.  R.  cover  a  debt  due  to  the  firm  of  whose 

J3.  assets  he  had  charge. 

^  Griesel   v.   Schmal,  55   Ind.   475.  '^  Boland  v.  Whitman,  33  Ind.  64. 
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ing  a  cause  of  action  existing  in  them,  and  that  by  the  appoint- 
ment of  the  court,  lawfully  made,  in  a  matter  where  the  court  had 
jurisdiction,  the  power  had  been  conferred  on  him,  in  his  represen- 
tative capacity  as  a  receiver,  to  prosecute  the  action.  It  is  not 
enough  to  allege  generally  that  he  was  appointed  receiver  in  sup- 
plementary proceedings.  The  judgment  and  other  facts  necessary 
to  maintain  supplementary  proceedings  must  be  set  forth.^ 

Section  569.  Of  the  Proof  of  the  Appointment. —  It  is  not  neces- 
sary when  proof  of  the  appointment  of  a  receiver  is  required  that 
he  should  introduce  a  transcript  of  all  the  proceedings  in  the  suit 
in  which  he  was  appointed;  such  a  requirement  would  tend  to 
deprive  the  parties  of  the  benefit  of  his  appointment,  and  would 
unreasonably  increase  the  expense  attending  suits  brought  by  him.^ 
A  certified  copy  of  the  order  of  appointment  is  considered  prima 
facie  proof  that  the  proper  parties  were  before  the  court  when  the 
appointment  was  made,  but  the  defendant  is  at  liberty  to  rebut  this 
presumption.^ 

It  has  been  further  decided,  when  a  receiver  upon  the  trial,  in 
order  to  prove  his  appointment,  offers  in  evidence  merely  a  copy 
of  the  order  of  his  appointment  and  proof  of  the  fact  that  he  has 
filed  the  bond  required  by  the  order,  that  the  recitals  in  the  order 
are  sufficient  to  prove  the  pendency  of  the  original  action  in  which 
it  was  made,  if  the  appointing  court  were  a  court  of  general  juris- 
diction, it  being  presumed  that  in  a  court  of  such  a  grade  every 
requirement  necessary  to  justify  it  in  making  the  order  had  been 
complied  with.^ 

The  capacity  of  one  to  sue  as  receiver  is  sufficiently  proved  by 
the  order  of  appointment  and  his  bond.^  In  an  action  by  a  receiver 
of  a  corporation  against  a  subscriber  to  recover  his  subscription 
to  the  stock  of  the  company  the  decree  in  the  equity  case,  appoint- 


22Coope  V.  Bowles,  42  Barb.  87,  18 
Abb.  Pr.  442,  28  How.  Pr.  10. 

23Hclme  V.  Littlejohn,  12  La.  Ann. 
298.  The  proof  here  offered  was  a 
certificate  by  the  judge  that  the  ap- 
pointment  had  been  made  in  the  action 
after  a  consideration  of  the  evidence, 
the  pleadings  and  the  law,  to  which 
it  was  objected  that  it  did  not  show 
that  the  proper  parties  were  before 
liim,  and  that  the  entire  record  should 
have  been  offered.  The  court,  Mer- 
rick, C.  J.,  said :  "  We  think  that  the 
certified  copy  of  the  entry  alone  mak- 


ing the  appointment  ought  to  be 
deemed  prima  facie  proof  that  the 
court  had  the  proper  parties  before  it 
when  the  appointment  was  made, 
leaving  the  opposite  side  to  rebut  the 
presumption."  # 

2*Helme  v.  Littejohn,  12  La.  Ann. 
298. 

2B  Potter  V.  Merchants*  Bank,  28  N. 
Y.  641;  Hayes  v.  Brotzman,  46  Md. 
519.    Cf.  Frank  v.  Morrison,  58  Md. 

423- 
26  Palmer  v.  Clark,  4  Abb.  N.  C.  25. 
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ing  the  receiver  and  defining  his  powers  and  duties,  is  admissible 
to  prove  the  appointment  of  the  receiver  and  his  authority  to 
institute  and  conduct  the  suit.^  In  New  York,  in  addition  to  the 
order  of  appointment,  proof  of  the  commencement  of  the  action  in 
which  the  appointment  was  made  has  been  required.^  There  is  no 
presumption  that  persons  were  appointed  receivers  because  they 
have  acted  as  such.^  The  appointment  must  be  alleged  and 
proved.^  It  has  been  declared  that  the  only  proof  that  should  be 
made  of  the  appointment  of  a  receiver  is  a  certified  copy  of  the 
appointing  order.'^  Proof  of  the  appointment  and  giving  bond 
raises  the  presumption  that  the  receiver  took  the  oath.** 

E. 
Defenses  to  Actions  by  Receivers  —  Set-off. 

Section  570.  The  Appomtment  of  a  Receiver  Does  Not  Generally 
Affect  Defenses  of  the  Debtor —  A  defendant  in  a  suit  brought 
by  a  receiver  may  avail  himself  of  any  defense  which  he  has 
to  the  claim  as  against  the  original  party,  and  may  plead  it  with 
like  effect.^  This  fule  follows  naturally  from  the  proposition 
already  stated,  that  the  appointment  of  a  receiver  does  not  affect 
the  obligation  of  contracts  or  other  rights  of  action  existing^ 
between  the  party  whose  property  is  given  over  to  a  receiver  and 
others.**  Accordingly,  where  the  receivers  of  a  bank  brought  suit 
upon  a  note  given  for  a  subscription  to  its  capital  stock,  it  has  been 
held  that  the  maker  may  be  allowed  to  make  the  defense  that  it 
was  obtained  from  him  by  means  of  false  and  fraudulent  represen- 
tations by  the  agents  of  the  bank  as  to  the  value  and  condition  of 
the  stock.^    So,  where  a  depositor  in  a  bank  obtained  advances 


27  Frank  v.  Morrison,  58  Md.  423. 

28  Springs  v.  Bowery  Nat  Bank,  63 
Hun,  505. 

^  International  &  Great  Northern 
R.  R.  Co.  V.  Moore,  11  Tex.  Civ.  App. 
142,  32  S.  W.  R.  372. 

^Hatfield  v.  Cummings,  140  Ind. 
S47>  39  N.  E.  R.  859;  Hagerman  v. 
Thomas,  96  N.  W.  R.  631. 

«i  Person  v.  Leary,  36  S.  E.  R.  35. 

^Seymour  v.  Aultman  &  Co.  100 
Iowa,  297,  80  N.  W.  R.  401. 

w  Litchfield  Bank  v.  Peck,  29  Conn. 
384;  Moise  V.  Chapman,  24  Ga.  249; 
Devendorf  v.  Beardsley,  23  Barb.  656. 


See  also  Van  Wagoner  v.  Paterson 
Gas  Light  Co.  23  N.  J.  L,  283;  Hyde 
V.  Lynde,  4  N.  Y.  387;  Berry  v.  Brett, 
6  Bosw.  627;  Williams  v.  Babcock,  25 
Barb.  109;  Thomas  v.  Whallon,  31 
Barb.  172;  Colt  v.  Brown,  12  Gray, 
233;  Brooks  V.  Bigelow,  142  Mass.  6 
(1886). 

^  Williams  v.  Babcock,  25  Barb.  109; 
Bell  V.  Shibley,  33  Barb.  610;  Savage 
V.  Medbury,  19  N.  Y.  32;  Shaughnessy 
V.  Van  Rensselaer  Ins.  Co.  21  Barbi 
605. 

» Litchfield  Bank  v.  Peck,  29  Conn. 
384.    But  where  the  defendant  is 
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Upon  the  agreement  that  his  balance  on  deposit  and  that  of  his  firm 
should  be  applied  to  their  payment,  it  was  held  in  an  action  by  the 
receiver  of  the  bank  upon  the  note  given  for  such  advances,  that 
the  defendant  was  entitled  to  a  deduction  to  the  extent  of  the  bal- 
ances which  had  not  already  been  applied  in  payment  of  the 
advances.^ 

Section  571.  Instances  of  Defenses  Not  Allowed. —  If  a  receiver 
loan  trust  funds  without  legal  authority,  and  take  a  promissory 
note  for  security,  the  want  of  such  legal  authority  is  not  a  good 
defense  in  an  action  on  the  note,  brought  by  a  receiver,  subse- 
quently appointed,  who  holds  it  as  part  of  the  assets  of  the  trust 
estate.®^  Even  if  a  transfer  of  a  debtor's  property  to  receivers,  made 
by  an  order  of  court  upon  the  application  of  a  judgment  creditor,  be 
voidable  by  other  creditors  under  the  state  insolvent  law,  that 
debtor's  debtor  cannot  set  up  the  objection  in  a  suit  by  the  receiv- 
ers.** When  receivers  of  the  property  of  an  insolvent  corpora- 
tion appointed  in  New  York,  brought  suit  upon  certain  notes  exe- 
cuted by  a  citizen  of  Massachusetts,  but  received  by  them  as  part 
of  the  assets  of  the  corporation,  the  defendant  was  not  allowed  to 
make  the  defense  that  the  notes  had  been  attached  in  Massachusetts 
by  a  creditor  of  the  corporation  after  the  appointment  of  the  receiv- 
ers, upon  the  ground  that  the  notes  being  in  possession  of  the 
receivers  in  New  York,  the  courts  of  Massachusetts  had  no  juris- 
diction over  them.^ 

Section  572.  The  Appointment  Cannot  be  Attacked  in  a  Col- 
lateral Action. —  It  seems  to  be  established  that  the  regularity, 
propriety,  or  necessity  of  the  appointment  of  a  receiver  is  not  to  be 
questioned,  in  a  merely  collateral  action,  at  least  by  parties  or 
privies  to  the  action  in  which  the  appointment  was  made.*^  As  to 
the  right  of  other  parties  in  this  respect  there  seems  to  be  a  differ- 
ence of  opinion.  In  a  leading  case  it  was  held  that,  if  proof  of  the 
appointment  be  made  by  proper  record  evidence,  such  proof  is  con- 
clusive, it  being  considered  not  material  whether  the  action  of  the 

self  a  participant  in  the  formation  of  a  ••  Chase  v.  Petroleum  Bank,  66  Pa, 

fraudulent  banking  company  he  can-  St.  169. 

not  plead  such  fraudulent  organization  ^  Corbin  v.  De  La  Vergne,  44  N.  J. 

against  its  receivers  in  an  action  to  L.  70. 

enforce  payment  of  his   subscription.  **  Nagle  v.  Lyman,  14  Cal.  450. 

Litchfield  Bank  v.  Church,  29  Conn.  «•  Osgood  v.  Maguire,  61  N.  Y.  524. 

137.     See  also  Farmers  &  Mechanics'  *<>See  section  151,  supra,  and  cases 

Bank  v.  Jenks,  7  Mete.  592.  there  cited. 
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court  in  making  the  appointment  was  proper  or  not,  so  long  as  the 
Order  by  which  it  was  made  remains  unchallenged  of  record.**  On 
the  other  hand  it  has  been  held  that  to  a  suit  by  a  receiver  to  col- 
lect an  unpaid  subscription,  a  shareholder  may  aver  that  the  receiver 
was  improperly  appointed  by  a  decree  not  binding  on  the  share- 
holder.*^ The  validity  of  the  appointment  cannot  be  assailed  in  an 
action  by  the  receiver  because  of  defects  in  the  bill  in  the  proceeding 
in  which  the  appointment  was  made.*®  The  appointment  of  a 
receiver  by  a  court  of  competent  jurisdiction  cannot  be  collaterally 
attacked.** 

ft 

Section  573.  Of  Set-off  Generally. —  Questions  concerning  de- 
fenses to  actions  brought  by  receivers  occur  most  frequently  in 
cases  where  the  defendant  seeks  to  interpose  a  set-off  to  the  receiv- 
er's claim.  Whether  or  not  a  set-off  may  be  allowed  as  a  defense 
depends  very  largely  upon  whether  the  receiver  sues  as  the  repre- 
sentative of  the  corporation  or  other  party  whose  assets  he  has, 
or  on  behalf  of  the  creditors,  and  also  upon  whether  the  right 
sought  to  be  set  off  accrued  to  the  defendant  before  or  after  the 
appointment  of  the  receiver. 

The  general  principle  as  to  demands  or  choses  in  action  in  favor 
of  the  original  party  of  whose  property  a  receiver  is  appointed  is 
that  the  receiver's  right  to  enforce  them  is  subject  to  all  equities 
existing  between  the  defendant  and  the  original  party.**  So  it 
has  recently  been  held  that  a  lessee,  in  a  suit  by  a  receiver  for  rent. 


41  Vermont  &  Canada  R.  R.  Co.  v. 
Vermont  Cent.  R.  R.  Co.  46  Vt  792; 
Case  v.  Marchaud,  23  La.  Ann.  60,  an 
action  upon  a  note  wherein  it  was  held 
that  it  is  sufficient  for  the  maker  of  a 
note  to  know  that  the  receiver  was  ap- 
pointed, that  he  held  the  note,  and  that 
by  paying  it  he  might  be  discharged. 
See  also  Attorney-General  v.  Guardian 
Mutual  Life  Ins.  Co.  77  N.  Y.  272; 
Jay  V.  DeGroot,  17  Abb.  Pr.  36. 

«  Chandler  v.  Brown,  77  111.  333.  In 
commenting  on  this  case  Mr.  Taylor, 
in  his  philosophical  treatise  on  Corpo- 
rations, I  542,  says:  "But  this  doc- 
trine may  perhaps  be  of  questionable 
correctness,  or  at  least  application, 
since  the  shareholder  could  have  inter* 
▼ened  in  the  proceeding  by  which  the 


receiver  was  appointed,"  and  cites 
Schoonover  v.  Hinckley,  48  Iowa,  8a. 

**  Comer  v.  Bray,  3  So.  R.  554. 

The  right  to  collaterally  attack  tbe 
order  of  appointment  is  fully  discussed 
in  section  151. 

**  Basting  v.  Ankeny,  64  Minn.  133, 
66  N.  W.  R.  266;  Hatfield  v.  Cum- 
mings,  152  Ind.  280,  50  N.  £.  R.  817, 
53  N.  £.  R.  231;  Andrews  v.  Steele 
City  Nat  Bank,  77  N.  W.  R.  34a; 
Neun  y.  Blackstone  B.  &  L.  Asso.  149 
Mo.  74,  50  S.  W.  R.  436;  Sute  ex  reL 
V.  District  Court,  21  Mont  155,  53  Pac 
R.  272,  69  Am.  St  R.  645;  MoatgOfD- 
ery  v.  Enslen,  ij6  Ala.  (a^  28  Sa  R. 
626. 

^  Colt  V.  Brown,  12  Gray,  233,  and 
Hade  v.  McVay,  31  Ohk>  St  a3i. 
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may  avail  himself  of  whatever  defenses,  counterclaims,  or  set-offs 
he  might  have  pleaded  in  a  suit  by  the  lessors.*^  And,  in  a  leading 
case  in  Massachusetts,  in  which  the  receiver  of  a  bank  brought  suit 
upon  a  note  found  among  the  assets  of  the  bank,  the  defendant  was 
allowed  to  set  off  the  bills  and  notes  of  the  bank  which  he  had 
received  in  the  ordinary  course  of  business  before  the  time  when  the 
assets  of  the  bank  were  sequestrated  for  the  benefit  of  its  creditors 
by  an  injunction  for  that  purpose ;  but  all  the  bills  of  the  bank  which 
he  received  after  the  injunction  were  not  allowed  to  be  set  off.*^ 

Upon  the  same  principle  it  was  held  m  New  York  that  the  same 
right  of  set-off  exists  against  a  note  in  the  hands  of  a  receiver  of  an 
insolvent  corporation  which  would  have  existed  against  it  in  the 
hands  of  the  corporation,  and  that  the  fact  that  the  note  was  not 
payable  at  the  time  of  the  appointment  of  the  receiver  made  no  dif- 
ference.'*® Conversely,  a  cause  of  action  or  demand  against  a  bank 
assigned  to  a  debtor  of  the  bank  after  a  bill  for  a  receiver  has  been 
filed  against  it,  and  especially  after  the  appointment,  will  not  be  al- 
lowed as  a  set-off  in  a  suit  by  the  receiver.**  The  burden  of  proof  to 
show  that  the  demand  sought  to  be  set  off  accrued  before  the  ap- 
pointment rests  upon  the  defendant  who  seeks  to  establish  it.*^ 

But  a  defendant  in  a  suit  brought  by  a  receiver  is  not  always  al- 
lowed to  set  off  claims  which  would  be  good  against  the  original 
party.     In  a  leading  New  York  case  the  court,  looking  upon  the 
receiver  as  the  representative  of  the  creditors  rather  than  of  the 
Corporation,  refused  to  permit  a  defendant,  in  a  suit  by  the  re- 
ceiver upon  a  note  due  to  the  corporation  whose  assets  he  had  in 
charge,  to  offset  a  judgment  which  he  had  obtained  against  the  re- 
ceiver upon  a  note  due  to  him  from  the  corporation,  holding  that 
the  judgment  against  the  receiver  determined  only  the  legal  validity 
of  his  claim,  but  that  it  must  take  its  chances  with  other  valid  debts 
<igainst  the  estate  of  the  insolvent,  and  that  to  allow  it  as  a  set-off 
Would  be  to  give  him  a  preference  to  which  he  was  not  entitled 
Over  other  creditors." 

Section  574.  Set-off  of  Claims  Acquired  After  the  Appoint- 
fcnent. —  The  rule  which  allows,  in  a  suit  by  a  receiver,  the  set  off  of 
such  demands  as  would  "be  the  proper  subject  of  set-off  if  the  suit 

^•Cox  V.  Volkert,  86  Mo.  505,  511.  ^Lanier  v.  Gayoso  Savings  Inst  9 

*TColt    V.    Brown,    12    Gray,    233;  Heisk.  506. 

Clarke  v.  Hawkins,  5  R.  I.  219.     Sec  ^  Smith  v.  Mosby,  9  Heisk.  501. 

also  State  Bank  v.  Receivers  of  Bank  »i  Gark  v.  Brockway,  3  Keyes,  I3» 

of  Brunswick,  3  N.  J.  Eq.  266.  i  Abb.  Ct.  of  App.  Dec  351. 

^  Berry  v.  Brett,  6  Bosw.  627. 
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brought  by  the  person  or  corporation  originally  entitled,  is 
confined  with  strictness  to  such  demands  as  existed  in  favor  of  the 
defendant  at  the  time  the  receiver  was  appointed.  This  seems  to 
be  necessary  in  order  to  secure  to  all  creditors  their  equal  rights 
and  to  prevent  inequitable  preferences.  In  accordance  with  this 
principle  the  maker  of  a  note  cannot,  in  a  suit  brought  Ufjon  it  by 
the  receiver  of  the  property  of  the  payee,  set  off  a  demand  against 
the  payee  which  had  not  matured  before  the  note  was  due  or  be- 
fore the  receiver  was  appointed.^  But  this  rule  will  not  apply  to 
just  counterclaims  against  the  receiver  for  services  rendered  to  the 
estate  at  his  request,  after  his  appointment,"  nor  for  services  ren- 
dered to  a  corporation  pending  proceedings  for  the  appointment  of 
a  receiver." 

Section  575.  Set-off  of  Claims  Arising  out  of  Other  Transac- 
tions.—  Ordinarily,  when  the  debt  or  demand  sought  to  be  set  off 
against  the  receiver  of  a  corporation  arises  out  of  some  transaction 
or  right  other  than  that  sued  upon,  it  is  not  to  be  allowed  as  a  set- 
off. So  when  the  receiver  of  an  insolvent  bank  instituted  a  suit 
against  a  stockholder  for  an  unpaid  subscription  to  its  capital  stock, 
the  defendant  was  not  permitted  to  set  off  against  the  demand  the 
amount  of  his  deposit  in  the  bank.  This  decision  proceeds  upon 
the  theory  that  the  capital  stock  of  a  bank  is  a  trust  fund  for  the 
security  of  persons  dealing  with  it,  and  that  it  should  be  kept  for  the 
equal  benefit  of  all ;  to  allow,  therefore,  the  shareholder  to  offset  a 
personal  demand  against  it  would  give  him  a  preference  which 
would  defeat,  pro  tanto.  the  object  of  the  fund."  This  rule  seems, 
at  first  sight,  to  have  been  overlooked  in  a  case  in  the  same  state 
where  a  debtor  was  allowed  to  offset  his  deposit  against  a  suit  by 
the  receiver  upon  a  note,  but  this  decision  was  controlled  by  the 
terms  of  a  statute  which  expressly  authorized  receivers  of  insolvent 
banks  to  allow  just  set-offs  in  all  cases  where  it  should  appear  to 
them  that  they  ought  to  be  allowed  either  at  law  or  in  equity."* 
In  Pennsylvania  the  rule  was  applied  to  a  case  in  which  one  who 

M  United  States  Trust  Co.  v.  Har-  ^Van   Wagoner   v.    Patenon   Gas 

ris,  2  Bosw.  75 ;  Osgood  v.  Ogden,  4  Light  Co.  23  N.  J.  L.  283.    As  to  the 

Keyes,  70.  validity  of  a  claim  to  offset  the  aliquot 

M  Davis  V.  Stover,  58  N.  Y.  473.  part  of  a  joint  debt  which  had  been 

**  Cook  V.  Cole,  55  Iowa,  70,  other-  paid  by  the  person  sued  by  the  receiver 

wise  as  to  services  rendered  after  the  of  the  property  of  the  person  jointly 

appointment.  liable,  see  Chenault  ▼.  Bush,  a  S.  W. 

"Williams  v.  Traphagen,  38  N.  J.  R.  160  (Ct  of  App.  Ky.  i885). 
Eq.  57. 
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purchased  part  of  the  assets  of  a  partnership  from  the  receiver  of 
the  partnership  property  was  not  allowed,  in  a  suit  brought  by  the 
receiver  for  the  purchase  money,  to  offset  a  claim  for  rent  due  to 
him  from  the  firm.'^ 


Section  576.  Set-off  Where  the  Receiver  Represents  the 
Creditors. —  If,  in  a  suit  brought  by  the  receiver,  he  be  regarded  as 
the  representative  of  the  creditors  rather  than  of  the  corporation, 
the  defendant  will  not  be  allowed  to  offset  a  claim  which  is  capable 
of  being  made  the  foundation  of  an  independent  action,  the  reason 
being  that  in  such  a  case  he  is,  to  the  extent  of  his  claim,  a  creditor 
of  the  corporation,  and  entitled  only  to  the  same  rights  and  reme- 
dies as  are  to  be  accorded  to  other  creditors.  If,  therefore,  he  be 
permitted  to  set  off  such  a  claim  against  the  suit  of  the  receiver,  he 
practically  acquires  a  preference  over  other  creditors;  and,  more- 
over, if  the  receiver  represents  the  creditors,  a  claim  against  the  cor- 
poration is  not  strictly  a  subject  of  set-off  against  their  suit  in  his 
name.  Thus  when  receivers  of  a  corporation  sued  a  shareholder  to 
recover  dividends  illegally  paid  by  the  corporation  while  it  was  in- 
solvent, the  defendant  was  not  allowed  to  set  off  claims  growing  out 
of  other  and  independent  transactions.** 

Section  577.  The  Price  Paid  for  Assets  Illegally  Transferred 
Cannot  be  Recouped —  It  has  been  decided  in  New  York,  in  a  case 
where  the  cashier  of  an  insolvent  bank,  for  the  purpose  of  raising 
funds  to  redeem  its  circulating  notes,  sold  and  transferred  valuable 
notes  belonging  to  the  bank,  to  a  director  who  knew  of  the  insol- 
vency, for  an  insufficient  consideration,  that  the  director  was  liable 
to  account  to  the  receiver  of  the  bank  subsequently  appointed,  for 
the  proceeds  of  the  notes,  upon  the  ground  that  the  sale  was  fraudu- 
lent and  void,  and  that  he  could  not  claim  as  against  the  receiver, 
by  way  of  recoupment,  the  price  he  had  paid  for  the  notes.^ 

-      -  -  . 

^^  Singerly  v.  Fox,  75  Pa.  St.  112.  As  to  pleas  of  fraud  in  which  the  dc- 

*8  Osgood   V.   Ogden,   4   Keyes,   70.  fendant   had   participated,   see   Litch- 

See  also  Clark  v.  Brockway,  3  Keyes,  field  Bank  v.  Church,  29  Conn.  137; 

13,   I  Abb.  Ct.  of  App.  Dec.  351.  Farmers  &  Mechanics'  Bank  v.  Jenks, 

••Gillett  V.  Phillips,  13  N.  Y.  114.  7  Mete.  592. 
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III. 

Suits  Against  Receh^ers. 


A. 
Remedies,  Procedure,  Etc. 

Section  578.  Substitution  in  Pending  Actions  — 
Rights  as  to. —  The  case  of  Wilson  v.  Wilson,**  determined  the 
law  and  practice  regarding  the  substitution  of  a  receiver  as  defend- 
ant, in  place  of  the  party  over  whose  property  he  is  appointed  after 
the  commencement  of  an  action,  so  satisfactorily  that  it  has  re- 
mained substantially  unchanged  by  later  decisions.  In  that  case  it 
was  said  that  a  suit  properly  commenced  is  neither  barred  nor  abated 
by  the  appointment  of  a  receiver  of  one  of  the  defendants,  pendente 
lite.  At  most  such  appointment  will  only  render  the  suit  defective, 
so  as  to  make  it  irregular  for  the  plaintiff  to  proceed  until  the  re- 
ceiver is  brought  before  the  court  by  a  supplemental  pleading  in 
the  nature  of  a  bill  of"  revivor.  Even  if  such  subsequent  appoint- 
ment of  a  receiver  constituted  a  valid  defense,  it  could  not  be 
pleaded  as  a  bar  to  the  suit  generally,  but  should  be  pleaded  merely 
in  bar  of  the  further  continuance  of  the  suit  in  analogy  to  the  form 
of  pleading  in  similar  cases  in  suits  at  law.**  Where,  by  the  ap- 
pointment of  a  receiver  of  one  of  the  defendants  pendente  lite,  a  suit 
has  become  so  defective  that  it  is  improper  for  the  complainant  to 
proceed  until  the  receiver  is  brought  before  the  court,  the  proper 
course  for  the  other  defendant  is  to  apply  for  an  order  that  the  com- 
plainant bring  the  receiver  before  the  court  by  a  supplemental  bill 
in  the  nature  of  a  bill  of  revivor  within  a  time  to  be  fixed,  or  that 
the  bill  be  dismissed ;  and  that,  in  the  meantime,  all  proceedings  be 
stayed.**  So  it  has  been  recently  held  that  actions  pending  against 
a  corporation  at  the  time  of  its  dissolution  must  be  revived  in  the 
name  of  the  receiver :  but  this  procedure  is  not  necessary  if  the  re- 
ceiver voluntarily  make  himself  a  party  to  the  action.® 


«>  I  Barb.  Ch.  592. 

M  Wilson  V.  Wilson,  i  Barb.  Ch.  592. 

«Id. 

®  People  V.  Knickerbocker  Life  Ins. 
Co.  7  N.  Y.  St.  R.  287  (Sup.  Ct,  Gen. 
T.,  1887),  N.  Y.  Daily  Reg..  July  27, 
1887.  In  this  case,  which  was  an  ap- 
peal from  an  order  disallowing  a  claim 
against  a  receiver  and  the  property  in 
hif  hands,  a  judgment  had  been  ob- 


tained against  the  corporation  in  a 
United  States  court  in  Tennessee  be- 
fore its  dissolution,  from  which  a  writ 
of  error  was  taken  to  the  supreme 
court  After  his  appointment  the  re- 
ceiver took  charge  of  the  proceedings 
on  the  writ  of  error,  although  he  was 
not  formally  made  a  party  defendant. 
Upon  a  new  trial  the  judgment  was 
rendered,  upon  which  the  present  pro- 
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A  receiver  is  a  stAnger  to  all  proceedings  which  he  finds  in  prog- 
ress at  the  time  of  his  appointment,  until  he  is  regularly  brought 
before  the  court.  He  cannot  interfere  in  a  pending  suit,  as  by  giv- 
ing notice  of  a  motion  or  conducting  an  appeal  in  his  own  name,  un- 
less he  has  been  made  a  party  to  the  action  by  order  of  court.** 
Whether  a  receiver  shall  be  permitted  to  defend  an  action  already 
pending  against  his  principal  is  wholly  discretionary  with  the  court.** 
There  is  no  necessity  for  making  a  receiver  a  party  defendant  when 
the  plaintiff's  rights  and  remedies  do  not  extend  beyond  the  de- 
fendant for  whose  property  he  is  appointed;  right  to  relief  from 
the  receiver  ought  to  be  stated  and  prayed  for  against  him.** 

But  if  the  effect  of  the.  action,  if  successful,  would  be  to  relieve 
the  receivers  of  a  large  portion  of  their  duties,  and  to  that  extent 
would  be  a  virtual  removal  of  them  from  their  office,  they  should 
be  allowed  the  opportunity  to  defend,  and  in  such  a  case  they  ought 
to  be  allowed  to  come  in  as  defendants.*^  It  is  also  held  that 
the  receiver  himself  should  make  the  application  to  be  joined  as  a  de- 
fendant with  a  corporation  over  which  he  has  been  appointed,  and 
that  the  refusal  of  such  an  application  made  by  the  corporation  is 
not  error  ;**  nor  is  the  plaintiff  bound  to  bring  in  the  receivers.*® 

The  appointment  is  not  sufficient  ground  for  dissolving  an  attach- 
ment previously  issued  against  the  corporation ;  the  plaintiff  should 
have  the  receiver  substituted  and  then  proceed  with  his  action.''* 
A  petition  by  a  receiver  to  be  made  a  defendant  in  an  action  pend- 
ing against  the  firm  whose  assets  he  has  in  charge,  which  states, 
upon  information  and  belief  only,  that  collusion  existed  between  the 


ceeding  for  an  order  allowing  the 
claim  against  the  receiver  was  founded. 
McCulloch  V.  Norwood,  58  N.  Y.  563, 
distinguished. 

•*  Tracy  v.  First  Nat.  Bank  of 
Selma,  37  N.  Y.  523.  See  also  Hays 
V.  Lycoming  Fire  Ins.  Co.  99  Pa.  St. 
621,  where  the  court  refused  to  pre- 
vent a  creditor  from  prosecuting  pro- 
ceedings in  garnishment  from  an  at- 
tachment made  before  the  receiver  was 
appointed. 

^  Patrick  v.  Eells,  30  Kans.  680. 

«« Arnold  v.  Suffolk  Bank,  27  Barb. 
424. 

^  Smith  v.  Trenton  Delaware  Falls 
Co.  4  N.  J.  Eq.  505. 

•8  Mercantile  Ins.  Co.  v.  Jayncs,  87 
111.  199. 


» Mercantile  Trust  Co.  v.  Pitts- 
burgh &  W.  R.  R.  Co.  (U.  S.  Circ. 
Ct.  W.  D.  Pa.,  1887)  29  Fed.  R.  732, 
holding  that  the  appointment  of  re- 
ceivers of  a  railroad  company,  pending 
statutory  proceedings  in  another  court 
against  the  company  for  the  assess- 
ment of  construction  damages,  does 
not  interfere  with  the  prosecution 
thereof,  nor  is  the  plaintiff  therein 
bound  to  bring  in  the  receivers.  It  is 
the  receiver's  business  to  intervene 
and  make  defense,  if  it  be  to  the  in- 
terest of  the  parties  that  they  represent 
that  they  should  do  so. 

TOPickersgill  v.  Myers,  99  Pa.  St 
602. 
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plaintiffs  and  one  or  more  of  the  defendants,  and  which  does  not 
name  any  one  of  the  defendants,  nor  give  the  source  of  information, 
nor  specify  why  it  was  not  verified  by  the  person  from  whom  the 
information  was  obtained,  is  sufficient  to  support  an  order  allowing 
him  to  be  made  a  defendant." 

Section  579.  Of  the  Remedies  Against  Receivers  —  Pleadings.. — 

Ordinarily  the  remedies  against  receivers  in  cases  affecting  the  estate 
committed  to  them  are  the  same  as  would  be  appropriate  against  the 
original  owners  of  the  property ;  but  the  relation  of  the  receiver  to 
the  court  which  appoints  him,  and  the  practice  of  administering  the 
trust  in  that  court  in  such  a  way  as  to  protect  the  fund,  and  to 
secure  equality  among  creditors,  as  well  as  to  avoid  a  multiplicity  of 
suits,  have  given  rise  to  the  practice  of  requiring  suitors  to  proceed 
by  petition  in  the  principal  case  instead  of  by  a  separate  suit,  when- 
ever their  rights  can  be  fully  determined  and  secured  in  that  way.** 
So  it  has  been  held  in  Massachusetts  that  a  person  who  has  pur- 
chased an  estate  subject  to  a  mortgage  given  by  a  former  owner  to 
a  bank,  cannot  maintain  a  bill  in  equity  against  the  receivers  of  the 
bank  to  procure  a  cancellation  of  the  mortgage,  upon  the  ground 
that  it  was  obtained  by  the  false  and  fraudulent  representations  of 
the  bank,  but.  that  if  he  have  any  ^-emedy  in  equity,  he  must  proceed 
by  a  petition  in  the  cause  in  which  the  receivers  were  appointed.''* 

Any  creditor  who  has  a  claim  upon  the  ftmd,  but  who  is  not  a 
nominal  party  to  the  suit,  may  make  himself  a  party  thereto,  by 
coming  in  and  presenting  his  claim  tmder  the  decree  and  submitting 
himself  to  the  jurisdiction  of  the  court,  for  the  settlement  and  ad- 
justment of  his  claim  upon  the  fund  to  be  distributed,  as  directed 
by  the  decree  or  order  of  the  court  under  which  such  claim  is  pre- 
sented.^* The  remedy  ordinarily  available  to  the  injured  party  may, 
however,  be  affected  by  the  condition  of  the  receivership ;  as,  e.  g., 
where  one  who  had  entered  into  a  contract  with  a  receiver  who 
afterward  refused  to  allow  him  to  perform  it,  brought  a  suit  in 
equity  against  his  successor  to  recover  damages,  it  was  held,  on 
demurrer,  that  a  court  of  equity  would  entertain  jurisdiction  of  the 
suit,  upon  the  ground  that  the  contract  having  been  made  with  a 
former  receiver,  the  subsequent  receiver  could  not  be  sued  at  law 

71  Honegger  v.  Wettstein,  94  N.  Y.  ^  Porter  v.  Kingman,  ij6  Mmss.  141* 

252,  262.  142. 

n  First  Nat.  Bank  v.  £.  T.  Baraum  ^4  Matter  of  City  Bank  of  BuffO^ 

Wire  &  Iron  Works  Co.  58  Mich.  315 ;  10  Paige,  378L 
People  V.  Bank  of  Dansville,  39  Hun, 
X87. 
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thereupon,  and  because  the  claim  was  against  the  trust  funds  of  the 
company,  which  were  still  under  the  control  of  the  court  J* 

In  a  suit  against  a  receiver  it  must  be  alleged  that  the  person  sued 
as  receiver  is  in  fact  a  receiver,  and  that  his  liability  is  in  his  official 
capacity,  in  order  to  render  him  officially  liable  to  the  plaintiff.''* 
A  writ  served  on  a  receiver  in  his  personal  capacity  does  not  bind 
him  officially  as  receiver."  An  independent  action  at  law  against 
a  receiver,  even  in  the  appointing  court,  cannot  be  maintained  with- 
out the  statutory  service  of  summons.'^® 

Section  580.  Of  Intervening  Proceedings  —  Seeking  Relief  in 
the  Receivership  Suit  —  Independent  Actions. —  One  of  the  reasons 
assigned  to  support  the  rule  requiring  the  consent  of  a  court  to 
sue  its  receiver  is  that  the  court  has  the  right  to  direct  the  settle- 
ment of  claims  against  the  receiver  to  be  determined  in  the  receiver- 
ship proceedings  by  intervention,  the  filing  of  an  intervening  peti- 
tion. There  are  many  claims  and  difficulties  attending  a  receivership 
proceeding  which  may  be  adjusted  and  relief  granted  only  in  an 
interv^ening  proceeding,  while  claims  which  are  the  proper  subject 
of  independent  actions,  and  in  respect  of  which  the  parties  are  en- 
titled to  trial  by  jury,  may  be  permitted  to  be  determined  in  inde- 
pendent suits.  The  claims  meant  are  those  of  persons  not  parties 
to  the  receivership  proceeding.  It  has  been  the  practice,  but  rarely 
now,  to  require  all  suitors  to  intervene  in  the  receivership  proceed- 
ing, and  to  refer  the  trial  of  issues  of  fact  to  a  jury.  But  such 
practice  has  been  found  to  be  ctmibersome  and  unsatisfactory,  and 
has  been  abolished  as  to  receivership  proceedings  in  the  federal 
courts,  in  certain  cases,  by  the  act  of  Congress  which  permits  the 
receivers  of  those  courts  to  be  sued  in  any  court  without  leave!''* 

When,  because  of  the  nature  of  the  claim  or  complaint,  it  can  be 
properly  heard  and  determined  only  in  an  intervening  proceeding, 
or  when  the  court  directs  the  petitioner  to  intervene,  such  is  done 
by  filing  in  the  court  where  the  receivership  proceeding  is  pending, 
and  in  the  proceeding,  a  petition,  in  which  is  set  forth  the  claim  or 
complaint  as  to  which  relief  is  sought,  and  with  leave  of  the  court. 
This  procedure  of  intervention  is  the  remedy  to  be  pursued  by  per- 
sons not  parties  to  the  receivership  proceeding,  which  is  the  filing  of 
a  petition  in  such  proceeding  praying  permission  of  the  court  to 

w  Kerr  v.  Little,  39  N.  J.  Eq.  83.  "  Baltimore  &  Ohio  R.  R.  Co.  v. 

W  Vasels   V.   Grant    Street   Electric  Freeman,  112  Fed.  R.  237,  50  C.  C.  A. 

Ry.  Co.  16  Wash.  602,  48  Pac  R.  2491  211. 

"  Fleming  v.  Gillespie,  7  Okla,  Terr.  ^  Section  526. 
430,  54  Pac  R.  653* 

50 
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intervene,  and  asking  for  some  relief.  The  petition  should  describe 
the  proceeding  in  which  it  is  filed,  contain  a  statement  of  the  claim, 
and  pray  for  the  relief  desired.  The  petition  being  entertained  by 
the  court,  the  intervenor  is  thereafter  entitled  to  the  same  rights 
as  though  originally  a  party  to  the  main  suit,  including  that  of 
appeal. 

Where,  after  a  receiver  had  taken  possession  of  partnership  prop- 
erty, it  was  attached,  it  was  held  the  attaching  plaintiff  had  the 
right  to  intervene  for  the  purpose  of  asserting  his  alleged  lien.*^  In 
the  case  cited  this  was  said :  "  But  inasmuch  as  the  property  came 
into  the  hands  of  the  receiver  before  he  levied  his  attachment  upon 
it,  in  order  to  successfully  assert  his  claim  and  lien  thereupon,  it 
seems  necessary  that  he  should  obtain  a  vacation  of  the  order  ap- 
pointing the  receiver.  Hence  he  is  entitled  in  some  appropriate 
proceeding  to  attack  the  validity  of  such  appointment.  But  a  sum- 
mary proceeding  by  motion  is  not  the  appropriate  method  of  mak- 
ing such  attack.  This  can  only  properly  be  done  upon  the  petition 
of  the  party  interested,  setting  forth  the  facts  upon  which  he  relies 
to  obtain  a  vacation  of  the  appointment *'  Leave  to  interplead  is 
necessary.®^ 

A  receiver  was  appointed  of  a  street  railway  company  which  was 
to  use  certain  tracks  in  connection  with  another  company,  each  to 
pay  one4ialf  the  cost  of  construction.  A  controversy  arose  aS  to 
the  proper  procedure  by  which  the  cost  of  construction  should  be 
determined,  the  court  deciding  that  such  should  be  done  in  an  inter- 
vening proceeding,  saying :  "  As  to  the  manner  of  determining 
such  question,  there  has  been  some  discordance  of  opinion  among 
judges.  *  *  *  The  cases  all  hold  that  while  it  is,  under  certain 
circumstances,  proper  to  direct  the  prosecution  of  an  action  at  law 
against  the  receiver  to  determine  the  amount  of  compensation  or 
damages  to  be  paid,  the  better  and  more  commonly  recognized 
practice  is  to  apply  for  relief  by  petition  to  the  court  in  which  the 
receiver  is  acting.  The  rule  applies  to  all  cases  of  damage  to  per- 
sons or  property,  whether  occasioned  prior  or  subsequent  to  the 
appointment  of  the  receiver."®  It  has  been  held  that  the  objection 
that  such  a  proceeding  would  deprive  the  petitioner  of  the  right  of 
trial  by  jury  was  not  meritorious,  as  the  question  involved  was  one 
of  eminent  domain  and  not  properly  triable  by  a  jury." 

«>Jacobson  v.  Landolt,  73  Wis.  142,  »  Pacific  Ry.  Co.  v.  Wade,  91  CaL 

40  N.  W.  R.  636,  9  Am,  St  R.  767.  449 

Mid.  »Lockwood  v.  Reese,  76  Wis.  404, 

45  N.  W.  R.  313- 
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A  mortgagee  who  seeks  relief  against  the  purchaser  of  property 
sold  on  foreclosure  by  a  receiver,  upon  the  ground  of  collusion  with 
the  receiver,  should  proceed  in  the  action  wherein  the  receiver  was 
appointed.  Where  a  suit  was  pending  against  a  corporation  when 
it  was  placed  in  the  possession  of  a  receiver,  and  the  plaintiff  after- 
ward presented  his  claim  to  the  receiver,  it  was  held  that  this  was 
not  a  binding  election  of  remedies,  and  that  the  claimant  could 
continue  to  prosecute  his  suit  against  the  corporation.** 

Concerning  intervening  proceedings  Brewer,  J.,  when  on  the  cir- 
cuit bench,  said :  "  It  is  for  that  court  *  *  *  to  decide  whether 
it  will  determine  for  itself  all  claims  of  or  against  the  receiver,  or 
will  allow  them  to  be  litigated  elsewhere.  It  may  direct  claims  in 
favor  of  the  corporation  to  be  sued  on  by  the  receiver  in  other  tri- 
bunals, or  may  leave  him  to  digest  and  settle  them  without  suit,  as 
in  its  judgment  may  be  most  beneficial  to  those  interested  in  the 
estate."®"  And  upon  the  same  subject  the  supreme  court  of  Wis- 
consin has  said :  **  It  rests,  therefore,  in  the  discretion  of  the  court 
to  allow  a  party  claiming  rights  against  its  receiver  to  bring  an 
independent  action  against  him,  or  to  compel  such  party  to  proceed 
against  him  by  petition  in  the  action  in  which  he  is  receiver.  With 
the  exercise  of  such  discretion  this  court  cannot  interfere  on  appeal, 
unlfess  there  has  been  a  manifest  abuse  of  it.'** 

It  has  been  held  that  a  purchaser  of  land  subject  to  a  mortgage 
given  by  the  vendor  to  a  bank  cannot  maintain  a  bill  in  equity 
against  the  receivers  of  the  bank  to  procure  a  cancellation  of  the 
mortgage  on  the  ground  that  it  was  obtained  by  the  false  and  fraud- 
ulent representations  of  the  bank ;  that  the  remedy  must  be  by  peti- 
tion in  the  cause  in  which  the  receivers  were  appointed.^  Where 
an  intervening  petition  ,is  filed  in  a  chancery  suit  setting  up  against 
the  receiver  appointed  in  such  suit  a  cause  of  action  at  law,  it  is 
proper  to  direct  the  trial  of  the  issues  raised  by  such  petition  by  jury. 
The  determination  of  such  issues  so  tried  is  properly  reviewed  by 
Avrit  of  error  arid  not  by  appeal,  because  it  is  an  action  at  law.®*  A 
telegraph  company  having  a  contract  with  a  railroad  company  to 
erect  wires  along  the  latter's  right  of  way,  and  the  railroad  company 
having  been  placed  in  the  hands  of  a  receiver,  it  was  held  that  there 


MPinc  Lake  Iron  Co.  v.  Lafayette       dauer,  68  V^Tis.  44,  3i  N.  W.  R.  160, 
Car  Works,  53  Fed.  R.  853.  60  Am.  R.  838. 

»  Porter  v.  Sabin,  36  Fed.  R.  475.  ^  Porter  v.  Kingman,  126  Mass.  141, 

Mechanics'    Nat    Bank    v.    Lan-  «« Rouse  v.   Hornsby,   14  C   C.  A,  ^'••rvv 

377,  affirming  (fj  Fed.  219.  ♦ 
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was  no  more  proper  procedure  than  by  intervening  in  which  the  tele- 
graph company  might  establish  its  rights.®' 

It  has  been  broadly  and  correctly  asserted  that  "  when  a  court 
has  taken  possession  of  property  and  appointed  a  receiver,  it  has 
power  to  try  all  adverse  claims  in  the  principal  suit."**  Courts  fre- 
quently deny  applications  for  leave  to  sue  receivers  and  require  the 
petitioner  to  intervene  for  the  protection  of  his  rights;  such  action 
is  not  an  abusive  exercise  of  discretion.**  A  claimant  of  property 
may  intervene  in  the  receivership  proceeding  to  recover  the  posses- 
sion of  property  held  by  the  receiver.**  In  the  order  appointing  re- 
ceivers of  railways  Judge  Caldwell,  eighth  federal  judicial  circuit, 
has  generally  made  the  following  provision :  "  For  all  liabilities 
incurred  by  receivers  in  the  operation  of  the  road  they  may  be  sued 
in  any  court  of  competent  jurisdiction,  or  the  claimant  may,  at  his 
election,  file  an  intervening  petition  in  this  cause  and  have  his  de- 
mand adjudicated  in  this  court."** 

It  has  been  declared  that  interventions  by  persons  interested  in 
the  funds  of  a  receivership  will  not  be  permitted  if  their  rights  may 
be  conserved  without  it,  since  such  interventions  multiply  the  num- 
ber of  litigants,  and,  if  permitted  as  to  6ne,  must  be  indulged  as  to 
others.**  Where  a  person  claims  an  equitable  interest  or  title  to  the 
fund  in  the  possession  of  the  receiver  the  proper  practice  is  to  file  a 
petition  in  the  original  suit,  setting  up  such  rights,  and  have  them 
determined  therein.**^  An  interesting  case  concerning  the  procedure 
in  receivership  proceedings  is  that  of  Minot  v.  Mastin.**    A  petition 


••Union  Trust  Co.  v.  Atchison,  To- 
peka  &  Santa  Fe  R.  R.  Co.  8  N.  M. 
327,  43  Pac.  R.  701. 

•o/n  re  Herbert,  63  Hun,  247. 

•^  Mechanics'  Nat.  Bank  v.  Lan- 
dauer,  68  Wis.  44,  31  N.  W.  R.  160,  60 
Am.  R.  838;  People  v.  Remington,  45 
Hun,  347. 

•2  Winchester  v.  Davis  Pyrites  Co. 
67  Fed.  R.  45,  14  C.  C.  A.  300,  af- 
firming 64  Fed.  R.  664. 

••Central  Trust  Co.  v.  St  Louis, 
Arkansas  &  Texas  Ry.  Co.  41  Fed.  R. 

551. 
•«  Sands  v.  Greeley  &  Co.  80  Fed.  R. 

195. 
••Goodnough  v.  Catch,  37  Oreg.  s, 

60  Pac.  R.  383. 

••95  Fed.  R.  734  (C.  C  A.).     In 

this  case  the  record  discloses  the  sin- 


gular fact  that  live  years  had  elapsed 
since  the  commencement  of  the  suit  to 
wind  up  the  partnership  estate  of  John 
J.  Mastin  &  Co.,  and  that  during  that 
period  no  substantial  progress  had  been 
made  in  adjusting  the  accounts  and 
bringing  the  litigation  to  an  end.  Phil- 
ips, D.  J.,  before  whom  the  receiver- 
ship proceedings  were  pending,  refused 
to  entertain  the  petition,  which  waa 
filed  by  the  trustees  in  the  mortgage, 
on  the  ground  that  the  leave  of  court 
to  file  it  had  not  been  given.  The 
court  of  appeals  said:  "It  may  be 
conceded  that  when  in  a  pending  case 
a  receiver  is  appointed  to  take  posses- 
sion of  property,  the  court  or  chancel- 
lor  by  whom  the  appointment  is  nude 
is  not  always  bound  to  permit  a  third 
party  to  file  an  intervening  petitioii 
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was  filed  in  the  proceeding  asking  for  the  foreclosure  of  a  mortgage 
held  by  the  petitioners,  the  property  being  in  the  possession  of  the 
receiver.     The  United  States  circuit  court  of  appeals,   Thayer, 


and  become  a  party  to  the  case  be- 
cause he  asserts  some  interest  in 
the  pending  controversy  or  in  the  prop- 
erty which  is  thereby  affected.  It  may 
be  that  the  interest  asserted  by  the  in- 
tervenor  will  be  wholly  unaffected  by 
tht  proceedings  which  are  liable  to  be 
taken  in  the  pending  case,  or  that  his 
rights,  whatever  they  may  be,  are  sub- 
ordinate to  the  rights  of  the  parties 
thereto ;  or  that  he  is  already  well  rep- 
resented in  the  principal  case;  or  that 
there  are  other  adequate  remedies 
within  his  reach  and  at  his  disposal, 
which  render  it  unnecessary  to  burden 
the  case  with  the  collateral  issue  which 
is  tendered  by  the  intervenor.  In 
cases  of  the  latter  sort  it  is  usually 
held  to  be  discretionary  with  the  court 
or  chancellor  *  *  *  to  allow  or  re- 
ject the  intervention,  and  leave  to  in- 
tervene should  be  obtained.  *  *  * 
There  are  other  cases,  however,  where 
the  right  of  a  third  party  to  intervene 
in  a  pending  case  is  so  imperative, 
resting  as  it  does  on  grounds  of  neces- 
sity and  the  inability  of  the  party  to 
obtain  relief  by  other  means,  that  the 
right  cannot  be  said  to  be  dependent 
upon  judicial  discretion.  For  exam- 
ple, a  court  cannot  lawfully  refuse  to 
permit  an  intervening  petition  to  be 
filed  when  the  petitioner  shows  title 
to  or  a  lien  upon  property  in  the  cus- 
tody of  a  receiver  and  a  right  to  its 
possession  which  is  superior  to  any 
right  or  title  that  is  or  may  be  as- 
serted by  the  parties  to  the  suit  in 
which  the  intervention  is  filed,  and  at 
whose  instance  a  receiver  was  ob- 
tained. The  case  at  bar  falls  within 
the  class  of  cases  last  described.  The 
plaintiffs  showed  by  their  intervention 
that  they  were  trustees  in  a  deed  of 
trust  or  mortgage  which  was  executed 
by  John  J.  Mastin  and  his  wife,  Julia 


Mastin,  in  the  lifetime  of  the  former; 
that  the  mortgage  debt  thereby  secured 
was  overdue  and  unpaid,  and  that  un- 
der the  provisions  of  the  deed  of  trust 
they  had  a  paramount  lien  on  the  mort- 
gaged property  and  a  right  to  the  im- 
mediate possession  thereof.  *  »  ♦ 
We  entertain  no  doubt,  uierezore,  that 
thie  plaintiffs  had  a  right  to  file  an' in- 
tervening complaint  in  the  case,  which 
was  not  dependent  upon  the  exercise 
of  any  discretionary  power  vested  in 
the  trial  court ;  and,  having  such  right, 
we  are  furthermore  of  the  opinion  that 
the  mere  filing  of  the  complaint  in  the 
clerk's  ofiice,  without  leave  of  court, 
was  not  sufHcient  cause  for  sustaining 
the  demurrer  thereto.  If  the  com- 
plaint was  not  properly  entered  by  the 
clerk  in  the  main  case,  an  order  should 
have  been  made  to  that  effect,  since  it 
was  in  all  of  its  essential  features  a 
pleading  in  that  case  and  not  an  origi- 
nal bill.  *  *  *  A  large  amount  of 
real  property  which  is  incumbered  by 
a  mortgage  has  remained  in  judicial 
custody,  by  which  means  the  trustees 
in  the  mortgage  have  been  deprived  of 
the  care,  custody  and  control  of  the 
mortgaged  property,  and  have  been 
rendered  powerless  to  enforce  the 
mortgage  lien,  although  it  is  clearly 
superior  to  any  equitable  claim  which 
is  or  can  be  asserted,  either  by  the 
creditors  of  the  firm  of  John  J.  Mas- 
tin  &  Co.,  or  by  the  individual  mem- 
bers of  that  firm.  It  goes  without  say- 
ing that  the  parties  to  a  suit  ought 
not  to  be  permitted  to  thus  jeopardize 
the  rights  of  others  who  are  not  par- 
ties thereto,  or  to  obstruct  them  in  the 
enforcement  of  their  rights  by  such 
dilatory  proceedings  as  appear  to  have 
been  resorted  to  in  the  case  at  bar. 
When  a  receiver  has  been  appointed  to 
hold  property  in  which    ♦    ♦    ♦    par- 
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C.  ].,  delivering  the  opinion,  held  that  the  filing  of  the  petition  was 
not  to  be  considered  as  an  independent  and  original  suit,  but  as 
dependent  on  the  receivership  proceedings,  and  that  it  should  be  en- 
tertained by  the  court  having  jurisdiction  of  those  proceedings.  The 
quotation  from  the  opinion  given  in  the  note  will  be  found 
interesting. 

Procedure  by  intervention  is  proper  where  a  mortgagee  desires 
to  assert  his  right  to  the  possession  of  the  mortgaged  property  which 
is  in  the  hands  of  a  receiver  appointed  in  a  creditor's  action.*^  Those 
who  claim  the  disposition  of  property  in  the  hands  of  a  receiver 
must  go  to  the  appointing  court  to  reach  it,  and  an  independent  suit 
for  that  purpose  cannot  be  maintained  even  in  the  same  court. 
Hence,  where  property  is  in  the  hands  of  a  receiver,  an  independent 
suit  to  foreclose  a  mortgage  on  it  cannot  be  maintained,  even  in  the 
appointing  court.*® 

Section  581.  Where  Receivers  Maybe  Sued — We  have  already 
seen  that  a  receiver  has  no  right  to  bring  suits  in  states  other  than 
that  in  which  he  was  appointed,  unless  by  the  exercise  of  the  prin- 
ciple of  comity.  Upon  the  same  principle  the  courts  refuse  to  allow 
receivers  to  be  sued  in  the  courts  of  other  states.  Accordingly,  it 
has  been  held  that  receivers  appointed  in  another  state  cannot  be 
sued  in  the  courts  of  New  York,  although  they  have  in  their  hands 
property  in  New  York ;  and  if  such  a  suit  be  begun  and  an  attach- 
ment granted,  it  will  be  vacated  on  motion,  upon  the  ground  that 
such  an  attachment  would  take  the  very  property  which  is  in  the 
course  of  administration  by  another  court.** 


ties  have  an  interest,  it  is  incumbent 
on  the  persons  who  have  secured  the 
appointment  to  prosecute  the  litigation 
effectively  and  without  unnecessary  de- 
lay; and  it  is  equally  incumbent  upon 
a  court  which  has  acquired  the  posses- 
sion of  property,  through  the  agency 
of  a  receiver,  to  discharge  it  from  ju- 
dicial custody  at  the  earliest  practica- 
ble moment,  to  the  end  that  it  may  not 
be  held  in  such  custody  at  the  instance 
of  a  suitor  or  suitors  to  shelter  it  from 
the  just  claims  of  others."  The  court 
reversed  the  order  sustaining  the  de- 
murrer to  the  intervening  complaint 
and  the  subsequent  order  dismissing 
the  complaint,  and  remanded  the  cause 
to  the  ciraiit  court. with  special  direc- 


tions for  procedure,  setting  out  the 
time  within  which  certain  things 
should  be  performed  by  the  court  and 
by  the  receiver,  for  the  purpose,  as 
stated  by  the  court,  "  that  the  case  can 
be  brought  to  a  hearing  upon  the 
merits  of  the  intervening  complaint 
with  all  convenient  speed.** 

^Atlantic  Trust  Co.  v.  Dana,  laB 
Fed.  R.  2og. 

M  American  Loan  &  Trust  Ca  t. 
Central  Vermont  R.  R.  Ca  86  Fed.  R. 
390. 

» Killmer  v.  Hobart.  8  Abb.  N.  C 
426.  58  How.  Pr.  453  (N.  Y.  Sop.  Ct. 
Sp.  T.).  But  see,  contra,  Paige  t. 
Smith,  99  Mass.  595;  Hibemia  Nat. 
Bank  v.  Lacombe,  21  Hun,  166,  al- 
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But  the  contrary  has  been  announced  by  later  decisions  rendered 
by  courts  in  New  York.  The  broad  announcement  has  been  made 
that,  where  leave  is  g^ranted  by  the  appointing  court,  a  receiver  may 
be  sued  in  a  jurisdiction  other  than  that  of  his  appointment/  while 
in  another  case  it  was  held  that  upon  the  same  principles  which  en- 
title a  receiver  to  sue  in  the  courts  of  another  jurisdiction  he  may 
be  sued  in  such  jurisdiction.' 

Section  582.  When  the  Receiver  is  Necessarily  a  Party Where 

a  receiver  of  a  railroad  company  refused  to  carry  out  a  prior  con- 
tract of  the  company  with  an  express  company,  and  the  latter,  with 
the  consent  of  the  court,  brought  a  bill  for  specific  performance 
against  the  receiver  and  the  railroad  company,  it  was  held  that  the  re- 
ceiver was  the  only  necessary  party  defendant.'    So  also  it  has  been 
held  that  a  receiver  appointed  for  the  settlement  of  partnership  af- 
fairs with  power  to  collect  and  receive  all  moneys  and  property  of  the 
firm,  and  out  of  the  proceeds  to  pay  the  debts  of  the  firm,  is  a  neces- 
sary party  to  suits  affecting  partnership  property.*    But  in  proceed- 
ings to  foreclose  a  mortgage  given  by  a  corporation,  over  which  re- 
ceivers were  appointed  after  a  decree  pro  confesso  which  established 
the  plaintiff's  rights,  it  is  not  necessary  to  make  the  receivers  parties 
defendant ;  but  if  they  apply  to  be  admitted  as  defendants,  the  court 
may  properly  g^rant  their  request.*^   A  receiver  appointed  in  an  action 
for  the  dissolution  of  a  partnership  is  not  a  necessary  party  to  a  suit 
by  certain  creditors  to  set  aside  alleged  fraudulent  disposition  of  the 
firm's  property  made  before  his  aippointment  or  to  establish  the  prior 
right  of  such  creditors  to  the  assets  in  his  hands.*    A  receiver  ap- 
pointed to  take  charge  of  mortgaged  property  and  to  collect  the  rents 
is  not  a  necessary  party  to  a  bill  subsequently  filed  to  foreclose  the 
mortgage.'' 

Section  583.  Injunctions  —  Interpleas. —  The  receiver  being  an 
ofKcer  of  the  court  under  its  supervision,  and  subject  to  its  order, 
and  any  person  being  allowed  to  apply  directly  to  the  court  appoint- 



firmed,  84  N.  Y.  367;  but  in  this  case  *Kirkpatrick  v.  McElroy,  41  N.  J. 

the   receivers   were  made   del^dants  Eq.  539. 

upon  their  own  application.  '^Willink  v.  Morris  Canal  &  Bank- 

*  Carey   v.    Spencer,    36    N.    Y.    S.  ing  Co.  4  N.  J.  Eq.  377. 

886.  ^Mechanics'    Nat.    Bank    v.    Lan- 

*LcFevre  v.  Matthews,  57  N.  Y.  S.  dauer,  68  Wis.  44,  31  N.  E.  R.  160, 

ia8,  39  App.  Div.  232.  60  Am.  R.  838. 

•  Express  Co.  v.  Railroad  Co.  99  U.  "^  HefFron  v.  Gage,  149  111.   182,  36 
S.  191,  199.  N.  E.  R.  569. 
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ing  him  for  an  order  by  which  the  receiver  may  be  directed  and  con- 
trolled, courts  of  equity  will  not,  as  a  general  rule,  hear  applications 
for  injunctions  against  their  receivers.®  In  all  such  cases  the  proper 
practice  is  by  an  application  directly  to  the  court  whose  officer  the 
receiver  is,  for  an  order  granting  leave  to  bring  suit  against  him,  or 
for  immediate  relief  by  the  exercise  of  its  supervisory  control  over 
him.*  In  case  two  or  more  parties  are  contestants  for  the  same 
fund  in  the  hands  of  the  receiver,  he  may,  by  the  proper  proceed- 
ings, as  in  the  case  of  other  trustees,  compel  them  to  interplead  and 
to  have  their  respective  rights  in  this  way  adjudicated  and  deter- 
mined.?^ 

Section  584.  The  Trust  Estate  is  Not  Subject  to  AtUchment 
or  Execution  —  Distress —  The  possession  of  the  receiver  being 
considered  the  possession  of  the  court,  the  property  in  his  hands  is 
looked  upon  as  being  in  custodia  legis,  and,  on  that  account,  it  is 
not  to  be  taken  upon  any  writ  of  attachment  or  execution  while  in 
his  possession.^^  In  compliance  with  this  rule  it  has  been  decided 
that  the  recovery  of  a  judgment  against  partners  after  the  appoint- 
ment of  a  receiver  for  the  benefit  of  creditors,  does  not  create  a  lien 
upon  any  of  the  firm  property  or  funds  in  his  hands,  and  such  prop- 
erty or  funds  cannot  be  levied  upon  by  execution  or  reached  by  gar- 
nishment because  it  is  already  in  custodia  legis}*  So  also  the  owner 
of  a  judgment  lien  upon  land  in  the  possession  of  a  receiver  cannot 
levy  execution  thereon,  but  must  apply  to  the  court  in  chancery, 
which  will  protect  his  interests  when  making  sale  or  distributing  the 
proceeds  of  the  land.^*  If,  however,  he  have  good  reason  to  believe 
that  the  land  should  not  have  gone  into  the  hands  of  the  receiver, 
he  may  apply  to  the  court  which  appointed  him  for  an  order  dis- 
charging it  from  his  custody,  so  that  he  may  levy  execution  upon 
it."  On  the  other  hand,  if  the  title  to  land  held  by  a  receiver,  hav- 
ing been  contested,  be,  by  a  decree  of  a  court,  finally  vested  in  one 
of  the  parties  to  the  suit,  it  is  subject  to  execution  for  his  debts 
even  though  not  formally  discharged  by  an  order  of  court.*'    It  has 


8  Smith    V.    Earl    of    Effingham,    2  ^^  Adams   v.    Haskell,  6   CaL    113; 

Beav.  232 ;  Winfield  v.  Bacon,  24  Barb.  Hooper  v.  Winston,  24  III.  353. 

154,  where  an  injunction  to  restrain  a  ^^  Jackson  v.  Lahee,  114  111.  7R7,  295. 

receiver    from   prosecuting   an   action  i^Wiswall  v.  Sampson,  18  How.  52. 

which  he  had  been  authorized  by  the  '^  Robinson  v.  Atlantic,  etc,  R.  R. 

court  to  bring,  was  refused.  Co.  66  Pa.  St  i6a 

•  Id.  1*  Very  v.  Watkins,  23  How  Pr.  469. 

i<>Winfred  v.  Bacon,  24  Barb.  154. 
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been  held  by  a  federal  court  that  property  in  the  hands  of  a  receiver, 
like  other  property,  may  be  seized  and  sold  for  just  and  legal  taxes/* 
but  this  against  the  weight  of  the  authorities. 


Section  585.  Of  the  Receiver's  Defenses. —  It  seems  to  be  con- 
ceded that  receivers  when  made  defendants  in  actions  pending  at 
the  time  they  are  appointed  or  when  sued,  after  leave  of  court  has 
been  obtained,  may  make  any  defense  which  could  have  been  made 
by  the  party,  or  corporation  whose  property  they  have  in  posses- 
sion.*^ That  they  cannot  make  any  defense  to  which  such  parties 
are  not  entitled,  unless  it  be  one  arising  out  of  the  debtor's  collusion 
in  fraud  of  the  creditors  whose  rights  are  represented  by  the  re- 
ceivers, seems  reasonable  and  just.*®    Receivers  in  their  official  ca- 


*•  Central  Trust  Co.  v.  Wabash,  St. 
L.,  etc.,  Ry.  Co.  26  Fed.  R.  11.    As  to 
the  right  to  levy  upon  and  sell  the 
property  of  a  railway  in  the  hands  of 
a  receiver  appointed  by  a  federal  court, 
for  unpaid  taxes  due  to  a  state,  see 
State  V.  Atlantic  &  Gulf  R.  R.  Co.  3 
Woods,  434.    In  Com  Exchange  Bank 
V.  Blye,  Receiver,  loi  N.  Y.  303(1886), 
it  was  held,  inasmuch  as  a  receiver  of 
a  national  bank  can  acquire  no  right 
to  property  merely  in  the  custody  of 
the  bank,  as  against  its  owner,  that 
section  5342,  U.   S.   Rev.   Stat.,  pro- 
viding that  "  no  attachment,  injunction, 
or  execution  shall  be  executed  against 
any  such  association  or  its  property  be- 
fore final  judgment  in  any  suit,  action 
or  proceeding,  in  any  state,  county  or 
municipal  court,"  does  not  prohibit  the 
issuing  of  a  requisition  directing  the 
sheriff  to  take  into  his  possession  the 
property,  to  obtain  which  the  suit  was 
brought,  and  that  the  receiver  can  re- 
tain the  possession  only  by  giving  the 
security  required,  as  in  cases  against 
other  defendants.    In  a  recent  case  it 
was  decided  that  a  receiver  does  not 
become  liable  for  rent  of  leased  prem- 
ises by  entering  upon  them  in  order  to 
take  possession  of  and  to  sell  and  dis- 
pose of  the  goods  and  effects  of  the 
lessee  under  order  of  court,  and  that 
the  landlord  in  such  case  will  not  be 


entitled  to  a  lien  upon  the  proceeds  of 
the  goods  sold  for  rent  becoming  due 
after  the  sale  and  after  the  removal 
of  the  goods  by  the  purchaser,  notwith- 
standing a  statutory  provision  allow- 
ing the  landlord  to  follow  and  distrain 
goods  for  rent  due  after  their  removal 
from  the  premises,  provided  they  have 
not  been  sold  to  a  bona  Ude  purchaser 
without  notice.  Gaither  v.  Stock- 
bridge,  Receiver  (Ct.  of  App.  Md. 
1887),  9  Atl.  R.  632. 

1'' Davis  V.  Duncan,  19  Fed.  R.  477. 

i^Honegger  v.  Wettstein,  94  N.  Y. 
252,  260,  where  a  receiver,  after  being 
allowed  to  intervene  in  a  suit  brought 
by  foreign  creditors  against  the  firm 
represented  by  him,  interposed  the  de- 
fense that  the  contract  sued  upon  was 
void  on  account  of  the  undervaluation 
of  goods  by  the  plaintiffs  at  the  Cus- 
tom House,  which  defense  had  not 
been  made  by  the  firm.  The  court. 
Miller,  J.,  said,  although  the  case  was 
not  decided  upon  this  point :  **  It  would 
seem  that  the  receiver,  who  represents 
the  defendants,  should  not  be  per- 
mitted to  occupy  any  better  position  in 
the  defense  than  the  defendants  them- 
selves. His  whole  title  is  derived  from 
the  defendants,  who  do  not  claim  to 
defend  the  action  upon  any  such 
ground  as  is  set  up  in  the  answer  of 
the  receiver.    The  only  ground  upon 
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pacity  can  neither  be  bound  by  any  implied  waiver  nor  can  they  ex- 
pressly waive  any  technical  legal  defense,  nor  abandon  an  equitable 
one.*®  They  may  defend  an  action  of  trespass  for  goods  notwith- 
standing their  appointment  is  not  regular.^ 

An  action  against  a  receiver  should  not  be  restrained  on  the 
ground  that  a  former  judgment  has  disposed  of  the  matters  involved 
in  the  action,  but  the  receiver  should  be  left  to  set  that  up  as  a 
defense.**  After  a  receiver  has  taken  possession  of  property  by 
virtue  of  his  appointment,  he  cannot  defend  an  action  against  him 
to  recover  the  property  or  any  part  of  it,  by  setting  up  that  the 
order  has  been  rescinded  without  prejudice  to  third  parties.^ 

Section  586.  Of  Judgments  Against  the  Receiver  —  Execution 
—  After  Discharge. —  In  an  action  brought  by  a  creditor  of  a  corpo- 
ration against  a  receiver  thereof  in  his  official  capacity,  no  personal 
judgment  can  be  rendered  against  him,  but  the  judgment  must  be 
entered  against  him  as  receiver,  and  must  be  made  payable  out  of  the 
funds  held  by  him  in  that  capacity,*^  and  it  must  be  so  entered  as  to 
be  enforceable  only  against  the  property  in  his  custody,** 

The  fact  that  the  receiver  has  been  discharged  during  the  pen- 
dency of  the  action,  and  has  transferred  all  property  and  assets  held 
by  him  to  another  corporation  or  person,  pursuant  to  an  order  of 
the  court,  does  not  render  it  improper  subsequently  to  enter  a  judg- 
ment against  him  as  receiver,  when  it  is  made  payable  out  of  funds 
applicable  to  that  purpose  which  may  thereafter  come  into  the  re- 
ceiver's hands  or  under  the  direction  of  the  court.**  But,  as  a  gen- 
eral rule,  a  judgment  cannot  be  rendered  against  a  receiver  after 
his  discharge.*^  A  judgment  rendered  against  a  corporation  over 
which  a  receiver  has  been  appointed  in  another  state,  in  an  action 


which  he  can  insist  on  such  a  defense, 
which  the  defendants  refuse  to  make, 
is  that  he  represents  the  creditors,  and 
hence  it  may  be  required  in  order  to  pro- 
tect their  rights.  This  is  not  enough, 
and  he  should  not  be  allowed,  on  behalf 
of,  and  for  the  benefit  of  the  defend- 
ants, and  without  their  request  or  ap- 
proval, and  in  opposition  to  their  re- 
fusal, to  insist  upon  the  same." 

i<>McEvers  v.  Lawrence,  i  Hoffm. 
Ch.  172. 

^  Brush  V.  Blanchard,  19  111.  3I« 

» Jay's  Case,  6  Abb.  Pr.  293. 

»  Peacock  v.  Pittsburgh  Locomotive 


&  Gir  Works,  52  Ga.  417;  Miller  v. 
Loeb,  64  Barb.  454. 

A  petition  containing  two  counts, 
one  against  the  receiver  personally  and 
one  against  him  officially,  is  demur- 
rable for  misjoinder  of  causes.  Brandt 
V.  Siedler,  31  N.  Y.  S.  112. 

**McNulty  v.  Ensch,  134  111.  46: 
Woodruff  V.  Jcwett,  37  Hun,  205,  211. 

^Commonwealth  v.  Runk,  26  Pa. 
St  235. 

25  Woodruff  V.  Jewett,  37  Hun,  205. 

2«Fordyce  v.  Du  Bosc  (Tex.),  87 
Tex.  78,  26  S.  W.  R.  1050;  Texas  k 
Pacific  Ry.  Ca  v.  Watson,  6  Tex.  Civ. 
App.  26,  24  S.  W.  R.  952. 
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in  which  the  receiver  has  not  been  made  a  party,  is  not  binding  upon 
the  receiver  in  the  state  in  which  he  was  appointed.^ 

In  an  action  against  a  receiver  in  his  official  capacity  a  judgment 
against  him  is  in  form  against  him  officially,  not  personally,  and  is  to 
be  satisfied  out  of  the  trust  funds.**  A  judgment  in  the  ordinary 
form  is  improper ;  it  must  show  on  its  face  that  it  is  against  the  re- 
ceiver as  such,  and  be  made  payable  out  of  the  funds  held  by  him 
in  such  capacity  in  the  due  course  of  the  administration  of  the  re- 
ceivership.^ 

The  following  form  of  judgment  against  a  receiver  has  been  ap- 
proved :  "  Have  and  recover  of  and  from  said  defendant,  John 
McNulta,  receiver  of  the  Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany, the  said  sum  of  $6,000  as  his  damages  aforesaid,  to  be  paid  in 
due  course  of  administration  of  the  trust,  together  with  his  costs  and 
charges  herein  expended."^  In  this  case  it  was  said :  "  The  judg- 
ment is,  as  it  were,  in  the  nature  of  a  judgment  in  rem,  and  the  res 
is  the  matter  of  the  receivership,  the  administration  in  the  chancery 
court  of  the  trust,  and  the  fund  and  property  which  are  the  subject 
of  the  trust.  The  receiver  is  sued  as  such,  and  merely  because  he  is, 
for  the  time  being,  the  tangible  representative  of  the  matter  of  the 
receivership." 

The  judgment  should  be  against  the  receiver  in  his  official  capac- 
ity, leaving  the  matter  of  its  enforcement  to  be  determined  by  the 
court  having  jurisdiction  of  the  receivership.  It  cannot  specify  the 
particular  fund  out  of  which  it  shall  be  paid."  No  executory  process 
can  issue  on  a  judgment  against  a  receiver.  The  manner  of  paying 
the  judgment  is  under  the  exclusive  control  of  the  court  in  which 
the  receivership  proceeding  is  pending,  and  to  it  there  must  be  an 
application  for  its  payment.^  Execution  cannot  be  issued  against 
a  receiver;  the  judgment  only  operates  as  an  established  claim 
against  the  assets  in  the  possession  of  the  receiver.®* 

Section  587.  Of  the  Conclusiveness  of  Judgments  Against  Re« 
ceivers. —  In  a  previous  section  it  is  asserted  that  a  judgment  against 
a  receiver,  rendered  by  a  court  having  jurisdiction  of  the  parties  and 


"McCulloch  V.  Norwood,  58  N.  Y. 
562,  reversing  4  Jones  &  S.  180. 

*8  Combs  V.  Smith,  78  Mo.  32., 

»McNulty  V.  Ensch,  134  111.  46,  24 
N.  E.  R.  631;  Brown  v.  Brown,  71 
Tex.  35S»  9  S.  W.  R.  261. 

«>  McNulta  V.  Lockridge»  137  HI. 
270,  27  N.  E.  R.  452,  31  Am.  St  R. 
562. 


81  Brown  v.  Brown,  71  Tex.  355,  9 
S.  W.  R.  261. 

82  Irwin  V.  McKechnie,  58  Minn.  14, 
59  N.  W.  R.  987;  Dillingham  v.  Hawk, 
9  C  C.  A.  loi,  60  Fed.  R.  494 ;  Painter 
V.  Painter,  138  Cal.  231,  71  Pac.  R.  90, 
94  Am.  St.  R.  47. 

a»  Arnold  v.  Pcnn  (Tex.  Civ.  App.), 
32  S.  W.  R.  353. 
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subject-matter  of  the  litigation,  is  conclusive  and  binding  as  to  the 
liability  of  the  receiver  and  the  amount  thereof .**  It  is  proposed 
to  here  discuss  this  proposition  and  cite  the  authorities  which  sup- 
port or  deny  it. 

It  has  also  been  shown  that  the  doctrine  or  rule  stated  is  not  abro- 
gated or  in  any  way  affected  by  the  act  of  Congress  of  1887,  which 
permits  receivers  of  federal  courts  to  be  sued  without  the  consent  of 
the  appointing  court  "  in  respect  of  any  act  or  transaction  of  his  in 
carrying  on  the  business  connected  with  "  the  trust  estate,  but  de- 
clares that  "  such  suit  shall  be  subject  to  the  general  equity  jurisdic- 
tion of  the  court  in  which  such  receiver  or  manager  was  appointed, 
so  far  as  the  same  shall  be  necessary  to  the  ends  of  justice."" 

It  is  apparent  that,  if  a  judgment  against  a  receiver,  when  pre- 
sented to  the  court  having  jurisdiction  of  the  receivership  proceeding- 
for  pa3mient,  may  be  modified,  changed  or  rejected,  the  trial  of  the 
cause  in  which  it  was  rendered  would  be  but  an  empty  and  useless 
formality.  The  order  of  Judge  Caldwell  made  in  the  eighth  federal 
judicial  circuit  in  the  receivership  proceeding  against  the  St.  Louis, 
Arkansas  &  Texas  Railway  Compan)^  provided  that  final  judg- 
ments against  the  receiver  should  be  allowed  and  paid  as  of  course. 
On  motion  to  change  this  provision  Judge  Caldwell  said :  "  The 
court  is  asked  to  qualify  the  order  relating  to  judgments  recovered 
in  state  courts,  by  adding  a  proviso  to  the  effect  that,  when  it  is 
shown  that  the  judgment  is  for  a  grossly  excessive  amount,  this 
court  will  reduce  it  to  a  just  and  reasonable  sum.  This  court  will 
not  entertain  the  suggestion  that  its  receiver  will  not  obtain  jus- 
tice in  the  state  courts.  The  act  of  Congress  gives  the  right  to  sue 
the  receiver  in  the  state.*^  The  state  court  has  jurisdiction  of  the 
parties  and  the  subject-matter,  and  its  judgment  against  a  receiver 
of  this  court  is  as  final  and  conclusive  as  it  is  against  another  suitor. 
The  right  to  sue  the  receiver  in  a  state  court  would  be  of  little  utility 
if  its  judgment  could  be  annulled  or  modified  at  the  discretion  of 
this  court.  It  is  open  to  the  receiver  to  correct  the  errors  of  inferior 
courts  of  the  state  by  appeal  to  the  supreme  court.  But  this  court 
is  not  invested  with  appellate  or  supervisory  jurisdiction  over  the 
state  courts,  and  cannot  annul,  affect  or  modify  their  judgments."" 


M  Section  526.  ^  Citing  Central  Trust  Co.  v.   St. 

81^  Id.  Louis,  Arkansas  &  Texas  Ry.  Ca  40 

••Central  Trust  Co.  v.   St   Louis,      Fed.  R.  426. 
Arkansas  &  Texas  Ry.  Co.  41  Fed.  R.         ••  Citing  Randall  v.  Howard,  67  U. 
551.  S.  585;  Nougue  V.  Qapp,  101  U.  S 

551. 
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The  United  States  circuit  court  of  appeals  has  declared  that  "  the 
judgment  of  a  state  court  is  conclusive  as  to  the  existence  and 
amount  of  the  appellee's  claim,  but  the  time  and  manner  of  its 
payment  must  be  controlled  by  the  court  appointing  the  receiver. "®* 
It  was  said  that  judgments  obtained  against  receivers  in  suits  at  law 
are  not  the  result  of  trials  of  issues  submitted  by  a  court  of  chancery, 
in  which  cases  the  verdict  is  only  advisory,  not  conclusive.  That 
judgments  against  receivers  are  conclusive  is  a  proposition  that  has 
been  approved  by  the  highest  national  tribunal,*^  and  by  state  and 
other  federal  courts.*^ 

Against  this  array  of  authorities  and  the  plainest  principles  of 
reason  the  federal  court  in  the  eastern  district  of  Louisiana, 
Pardee,  J.,  assumed  the  power  to  reduce  a  judgment  rendered 
against  its  receiver  by  a  Texas  court  from  ten  to  five  thousand  dol- 
lars, declaring  that  such  judgment  was  not  conclusive,  and  refusing 
to  adopt  the  report  of  a  special  master  finding  the  judgment  to  be 
conclusive.^ 


Section  588.  Of  Appeals  by  the  Receiver —  Every  claim  pre- 
sented against  a  fund  in  the  hands  of  a  receiver,  if  contested  before 
the  court,  becomes  in  effect  a  suit  against  the  receiver,  which  is 
ended  by  a  final  judgment  allowing  or  rejecting  the  claim,  and  any 
party  to  the  contest,  dissatisfied  with  the  result,  may  have  the  pro- 
ceedings revised  on  appeal.^  The  receiver,  as  a  party  defendant  to 
an  action,  has  the  same  right  to  appeal  from  a  judgment  of  the  court 
affecting  the  interests  of  the  estate  represented  by  him,  that  the 
party  or  corporation  to  whom  the  estate  originally  belonged,  would 
have  had  if  the  suit  had  been  brought  by  them.^  The  form  of  the 
remedy  does  not  destroy  its  substance,  and  the  action  of  the  court 
thereupon  is  reviewable  upon  appeal  if  the  fund  in  litigation  is  ex- 
posed to  any  risks  against  which  the  law  gives  protection ;  and  the 
jurisdiction  to  entertain  an  appeal  is  not  affected  by  the  question 


» Dillingham  v.  Hawk,  60  Fed.  R. 
494,  9  C.  C.  A.  loi,  23  L.  R.  A.  517. 

*^  Texas  &  Pacific  Ry.  Co.  v.  John- 
son, 151  U.  S.  81,  14  Sup.  Ct.  R.  250. 

*^  Centra]  Trust  Co.  v.  East  Tennes- 
see, Virginia  &  Georgia  Ry.  Co.  59 
Fed.  R.  523;  Garrison  v.  Texas  &  Pa- 
cific Ry.  Co.  10  Tex.  Civ.  App.  136,  30 
S.  W.  R.  72s;  Fordyce  v.  Withers,  i 
Tex.  Civ.  App.  540,  20  S.  W.  R.  766; 
Dillingham  v.  Kelley,  8  Tex.  Civ.  App. 


113,  27  S.  W.  R.  806;  St.  Louis  &  S. 
W.  Ry.  Co.  V.  Holbrook,  73  Fed.  R. 
112,  19  C.  C.  A.  385;  Painter  v. 
Painter,  38  Cal.  231,  71  Pac.  R.  90,  94 
Am.  St.  R.  47. 

^Missouri    Pacific    R.    R.    Co.    v. 
Texas  &  Pacific  Ry.  Co.  41  Fed.  R. 

311. 
48  Pagan  v.  Boyle  Ice  Machine  Co. 

65  Tex.  324,  331. 
**  Melendy  v.  Barbour,  78  Va.  544. 
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whether  or  not  the  allegation  of  danger  may  turn  upon  the  hearing 
to  have  been  unfounded.**^ 

Section  589.  Removal  of  Suits  Against  Receivers  from  State  to 
Federal  Court. — A  vigorous  conflict  exists  between  some  of  the  fed- 
eral judges  as  to  the  law  concerning  the  removal  of  a  cause  against 
a  receiver  from  a  state  to  the  federal  court,  where  diverse  citizen- 
ship is  not  involved.  In  the  discussion  of  the  question  the  act  of 
Congress  permitting  suits  against  receivers  appointed  by  federal 
courts  to  be  sued  without  first  securing  leave  is  differently  construed 
in  respect  of  the  law  permitting  the  removal  of  causes  arising  tmder 
the  constitution  and  laws  of  the  United  States  from  a  state  to  the 
federal  court,  and  the  disagreement  between  the  courts  having  had 
occasion  to  decide  the  question  is  as  to  whether  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars. 

The  source  of  reasoning  in  some  of  the  opinions  which  declare 
the  right  of  the  receiver  to  remove  the  cause  irrespective  of  the 
amount  in  controversy  is  the  announcement  of  the  supreme  court 
of  the  United  States  in  the  case  of  Texas  &  Pacific  Railway  Co. 
V.  Cox,**  that  a  receiver  of  a  corporation  which  derives  its  powers 
and  authority  from  the  laws  of  the  United  States  stands  in  the  place 
of  the  corporation,  and  as  it  has  the  right  to  remove  a  case  against 
it  to  the  federal  court,  so  has  its  receiver.  This  case  was  brought 
originally  in  the  federal  court,  and  the  jurisdiction  was  sustained 
because  of  the  fact  that  the  Texas  &  Pacific  Railway  Co.,  for  which 
the  receiver  was  appointed,  derived  its  powers  from  the  laws  of  the 
United  States.  This  decision  was  particularly  commented  upon  by 
Taft,  C.  J.,  in  the  case  of  Landers  v.  Felton,*^  in  which  the  receiver 
of  a  railroad  company  appointed  by  a  federal  court  was  sued  as  a 
joint  defendant.  The  receiver  petitioned  for  the  removal  of  the 
cause  to  the  federal  court  on  the  ground  that  it  arose  under  the  con- 
stitution and  laws  of  the  United  States  and  was  brought  against 
him  under  that  clause  of  the  jurisdictional  act  of  1887-88,  which 
permits  receivers  appointed  by  a  federal  court  to  be  sued  without 
first  obtaining  leave  of  court.  It  was  said  that  there  could  be  no 
doubt  that  an  action  against  a  receiver  appointed  by  a  federal  court 
as  sole  defendant  arises  under  the  laws  and  constitution  of  the 
United  States,  that  he  would  have  the  right  to  remove  the  case  from 


«  First  Nat.  Bank  of  Detroit  v.  E.  <•  145  U.  S.  5513. 

T.  Bamum  Wire  &  Iron  Works  Co.  ^^73  F«i-  R-  3"- 

58  Mich.  315. 
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the  state  to  the  federal  court,  and  that  this  right  was  not  lost  be- 
cause he  was  joined  with  a  defendant  who  did  not  possess  the  same 
privilege. 

Afterward  the  question  was  presented  to  Hallett,  D.  J.,*®  the  re- 
ceiver being  a  joint  defendant,  and  he  held  that  a  receiver  of  a  rail- 
way corporation,  when  sued  alone  in  a  state  court,  had  the  right  to 
remove  the  cause  to  the  federal  court,  on  the  ground  that  a  suit  by  or 
against  a  federal  corporation,  or  by  or  against  a  receiver  appointed 
by  a  federal  court,  gives  the  receiver  a  personal  standing  in  a  federal 
court,  it  being  said  that  "  a  receiver  appointed  in  a  federal  court  is 
personally  qualified  to  sue  and  be  sued  in  such  court,  because  of  his 
appointment;  he  has  the  personal  standing  of  a  citizen  of  another 
state,  when  the  g^round  of  jurisdiction  is  diverse  citizenship  of  the 
parties."  But  it  was  held  that  as  the  receiver's  co-defendant  had 
not  the  right  to  remove  the  cause,  the  receiver  could  not  do  so,  the 
opinion  of  Judge  Taft  in  the  case  cited  above  being  pronounced 
wrong.  In  this  and  the  preceding  case  the  amount  involved  formed 
no  part  of  the  discussion. 

In  another  case  it  was  adjudged  that  a  suit  instituted  in  a  state 
court  against  a  receiver,  in  which. the  amount  involved  exceeds  the 
sum  of  two  thousand  dollars  may  be  removed  by  the  receiver  to  the 
federal  court  whether  he  is  the  sole  or  a  joint  defendant.**  If  a 
suit  against  a  receiver  instituted  in  a  state  court  be  one  which  is 
not  within  the  provisions  of  section  3  of  the  act  of  1887-88,  per- 
mitting the  institution  of  suits  against  federal  receivers  in  certain 
cases  without  leave  of  court,  the  case  may  be  removed  to  the  federal 
court.*^ 

In  a  case  before  Hanford,  D.  J.,  against  the  receiver  of  the  North- 
em  Pacific  Railroad  Co.,"  appointed  by  a  federal  court,  it  was  con- 
ceded that  the  cause  arose  under  the  laws  of  the  United  States,  but 
the  plaintiff  disputed^  the  jurisdiction  of  the  federal  court  on  the 
ground  that  the  amount  involved  was  less  than  two  thousand  dol- 
lars. It  was  held  that  the  case  must  be  considered  as  ancillary  to  the 
original  proceeding,  and  that  as  the  official  capacity  of  the  receiver 
and  his  transactions  arose  as  an  officer  of  the  federal  court,  the  juris- 
diction of  that  court  attained,  regardless  of  the  amount  in  contro- 
versy. Judge  Hanford  reasoned  that,  as  the  federal  court  had 
charge  of  the  original  proceedings,  it  also  had  jurisdiction  over  all 

«  Shearing  v.  Trumbull,  75  Fed.  R.  ^  Pitkin  v.  Cowen,  91  Fed.  R.  599. 

33.  '^^  Carpenter  v.  Northern  Pacific  R. 

^  Gableman  v.  Peoria,  Decatur  &  E.  R.  Co.  75  Fed.  R.  850. 
Ry.  Co.  82  Fed.  R.  790. 
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matters  concerned  with  the  estate.  This  opinion  has  been  followed 
in  two  other  cases.*** 

In  an  injunction  proceeding  instituted  in  a  state  court  against 
federal  receivers  of  a  railroad  company  Taft,  C.  J.,  decided  that  it 
was  removable  to  the  federal  court  regardless  of  the  citizenship  of 
the  parties.*® 

There  is  eminent  authority  declaring  to  the  contrary  of  the  fore- 
going decisions,  and  an  extended  consideration  of  the  subject  is  the 
opinion  of  Baker,  D.  J.,  in  the  case  of  Ray  v.  Peirce."  Suit  was 
commenced  against  a  federal  receiver  in  a  state  court  without  leave 
being  first  secured,  and  it  was  declared  that  the  fact  that  the  suit 
was  one  arising  under  the  laws  of  the  United  States  did  not  entitle 
the  receiver  to  remove  it  from  the  state  to  the  federal  court  because 
the  matter  in  dispute  did  not  exceed  the  sum  of  two  thousand  dol- 
lars. Judge  Baker  commented  upon  section  3  of  the  act  of  Con- 
gress of  1887-88,  declaring  that  it  leaves  claimants  at  liberty  to 
prosecute  their  claims  against  a  receiver  in  other  courts  in  respect 
of  any  act  or  transaction  in  carrying  on  the  business  of  the  receiver- 
ship. It  was  said  that  the  right  of  a  receiver  to  remove  a  suit 
brought  in  a  state  court  against- him  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  two  thousand  dollars  remains  unaf- 
fected by  the  act  of  1887-88 ;  that  the  right  of  removal  in  such  cases 
rests  upon  the  fact  that  the  suit  is  one  against  a  receiver  appointed 
by  a  court  of  the  United  States,  and  is,  therefore,  one  arising  under 
the  laws  of  the  United  States ;  that  if  a  suit  against  a  receiver  in  a 
state  court  involving  less  than  two  thousand  dollars  can  be  removed 
by  the  receiver,  then  the  rights  secured  to  suitors  by  the  act  of 
1887-88,  permitting  suits  against  federal  receivers  without  leave  of 
court,  would  be  rendered  practically  valueless.  This  annotmcement 
is  supported  by  another  case." 

In  the  case  of  Gilmore  v.  Herrick,"*  Taft,  C.  J.,  after  reviewing  the 
decisions  at  some  length,  declared  that  he  concurred  with  Judges 
Baker*^  and  Thompson,**  and  held  that  a  suit  against  a  receiver  ap- 
pointed by  a  federal  court,  brought  in  a  state  court  as  permitted  by 
section  3  of  the  act  of  1887-88,  cannot  be  removed  from  that  court 
on  the  ground  that  it  is  ancillary  to  the  receivership  suit,  and  is  not 
removable  unless  the  amount  in  controversy  is  sufficient  to  bring  il 

w  Sullivan  v,   Barnard,  81  Fed.  R.  "  81  Fed.  R.  881. 

886;  Shtnney  v.  North  American  Sav-  ^  Pitktn  ▼.  Cowen,  91  Fed.  R.  599^ 

ings  L.  &  B.  Co.  97  Fed.  R.  9.  ••93  Fed  R.  525. 

M  Board  of  Comrs.  v.  Peirce,  90  Fed.  ^  Ray  v.  Pcirce,  81  Fed.  R.  881. 

R.  764.  "  Pitkin  v.  Cowen,  91  Fed  R.  5991 
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within  the  general  removal  provisions  of  section  2  of  the  act;  that 
to  hold  otherwise  would  be  defeating  the  intention  of  Congress  as 
expressed  in  the  act. 

The  decisions  rendered  by  Judges  Baker  and  Taft,  which  hold 
that  a  cause  instituted  in  a  state  court  against  a  receiver  appointed 
by  a  federal  court,  in  which  the  matter  in  dispute  does  not  exceed, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars,  cannot  be  removed  to  the  federal  court,  accords  with  the 
author's  views  and  receives  his  approval. 

B. 
Actions  Growing  Out  of  the  Receivership. 
Section  590.  The  Liability  of  a  Managing  Receiver  is  Generally 


the  Same  as  that  of  an  Owner. —  In  this  country,  where  receivers 
are  frequently  empowered  to  manage  and  carry  on  the  business  of 
the  parties  or  corporations  of  whose  property  they  have  the  charge 
on  behalf  of  the  court  —  and  this  especially  in  the  case  of  railway 
receiverships  —  their  duties  require  them  to  enter  into  new  contracts 
and  obligations,  and  subject  them  to  the  same  liabilities  for  damages 
for  injuries,  etc.;  as  are  incurred  by  others  who  carry  on  similar 
enterprises  for  their  own  benefit.    Being  actually  engaged  in  busi- 
ness, justice  to  those  with  whom  they  deal  demands  that  they  shall 
be  held  to  the  same  accountability  whether  their  liabilities  arise  in 
contract  or  in  tort.*®    If  a  demand  against  a  receiver  arise  from  his 
having  taken  unlawful  possession  of  property  which  is  not  included 
in  the  trust,  and  which  does  not  involve  his  administration  of  the 
trust,  he  may  be  held  personally  liable  as  in  trespass,  even  though 
he  took  possession  of  the  property  under  an  order  of  court.*^    It 
must  be  borne  in  mind  that  in  all  these  actions  against  the  receiver, 
leave  to  bring  the  suit  must  first  be  obtained  of  the  court  appointing 
him,  unless  he  be  the  officer  of  a  federal  court.*^ 

Section  591.  Of  Injuries  Occurring  Under  the  Receiver's  Manage- 
ment.—  The  greater  number  of  cases  involving  the  liability  of  re- 
ceivers as  such,  arise  out  of  claims  for  injuries  received  upon  rail- 

*•  Little  V.  Dusenbcrry,  46  N.  J.  L.  of  liability  that  are  applicable  to  the 

614,  641,  50  Am.  R.  445,  in  which  the  company  while  it  exercises  the  same 

court  said :     "  It  accords  with  sound  powers  of  operating  the  road."     8.  P. 

principle  and  reason  that  a  receiver  ex-  Ex  parte  Brown,  15  S.  C.  518. 

ercising  the   franchise    of   a   railroad  ^  Curran  v.  Craig,  22  Fed.  R.  loi. 

company   shall   be   held    amenable,   in  •*  Sec  section  526. 
bis  official  capacity,  to  the  same  rules 
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roads  operated  by  receivers.  Such  cases,  it  is  well  settled,  are  gov- 
erned by  the  same  rules  of  law  relating  to  negligence,  acts  of  fellow 
servants,  responsibility  for  defective  machinery,  etc.,  as  are  appli- 
cable to  similar  cases  when  the  corporation  itself  and  not  its  receiver 
is  defendant.^  As  a  general  rule,  only  the  receiver  in  his  official 
capacity,  and  the  property  in  his  charge  are  liable  for  injuries  occa- 
sioned by  himself,  his  agents  or  servants  in  charge  of  the  corporate 
property,  and  before  he  can  be  sued  leave  to  do  so  must  first  be 
obtained  of  the  court  of  which  he  is  an  officer.® 

A  receiver  acting  as  a  common  carrier  is  not  a  public  officer  enti- 
tled to  immunity  as  such,  but  may  be  sued  at  law  in  his  representa- 
tive capacity,  by  leave  of  the  court  appointing  him,  as  the  company 
might  be,  for  the  negligence  of  his  agents  in  operating  the  road 
resulting  in  injury  to  others.^    Generally  the  receiver  cannot  be 


•^Mcara's  Admr.  v.  Holbrook,  20 
Ohio  St  137,  5  Am.  R.  633,  the  leading 
case,  in  which  Day,  J.,  said :  *'  In  every 
view,  therefore,  it  accords  with  sound 
principle  and  reason,  that  a  receiver, 
exercising  the  franchises  of  a  railroad 
company,  should  be  held  amenable  in 
his  official  capacity  to  the  same  rules 
of  liability  that  are  applicable  to  the 
company  while  it  exercises  the  same 
power  of  operating  the  road.  In  deter- 
mining the  case  before  us,  then,  it 
only  remains  for  us  to  apply  the  ordi- 
nary principles  controlling  cases  of 
this  class."  s.  p.  Winbourn's  Case,  30 
Fed.  R.  167;  Pope's  Case,  30  Fed.  k. 
169;  Potter  V.  Bonnell,  20  Ohio  St. 
159;  Klein  v.  Jewett,  26  N.  J.  Eq. 
474;  Erwin  v.  Davenport,  9  Heisk.  44; 
Ex  parte  Brown,  15  S.  C.  518;  Ex 
parte  Johnson,  19  S.  C.  492.  See  also 
Ohio  &  Miss.  R.  R.  Co.  v.  Davis,  23 
Ind.  553;  Nichols  v.  Smith,  115  Mass. 
332;  Blumenthal  v.  Brainerd,  38  Vt. 
402;  Paige  V.  Smith,  99  Mass.  395. 
In  Iowa  the  question  is  settled  by 
statute.  Central  Trust  Co.  v.  Sloan, 
22  N.  W.  R.  916;  Sloan  v.  Central 
Iowa  Ry.  Co.  62  Iowa,  728.  In  Smith 
V.  Potter  (Mich.),  9  N.  W.  R.  273,  the 
right  to  hold  a  receiver  liable  for  an 
injury  was  questioned.  Contra,  Hen- 
derson V.  Walker,  55  Ga.  481;  Thur- 


man  v.  Cherokee  R.  R.  Co.  56  Ga.  376 ; 
Cardot  v.  Barney,  63  N.  Y.  281.  Sec 
also  Beach  on  Contributory  Negli- 
gence, I  121. 

<^  Heath  v.  Missouri,  Kansas  & 
Texas  R.  R.  Co.  83  Mo.  617,  623; 
Rogers  v.  Mobile  &  Ohio  R.  R.  Co. 
(Tenn.  1883),  16  Reporter,  536. 

•*Meara's  Admr.  v.  Holbrook,  20 
Ohio  St.  7^7,  5  Am.  R.  633;  Little  v. 
Dusenberry,  46  N.  J.  L.  614,  637,  where, 
however^  the  authority  of  the  receiver 
to  manage  the  road  was  conferred  by 
statute,  and  the  court  said:  ** There 
was  no  intention  on  the  part  of  the 
legislature  to  create  a  new  public  ofHce 
and  clothe  the  receiver  who  occupied 
it  with  the  inimunities  of  such  office, 
and  thereby  enable  him  to  shield  him- 
self, cover  up  the  earnings  and  protect 
the  stockholders  and  creditors  from 
damages  to  others  in  operating  the 
road."    s.  p.  Newell  v.  Smith,  49  Vt. 

255. 
Where  a  receiver  of  a  railroad   in 

New  Jersey  was,  in  ancillary  proceed- 
ings in  New  York,  appointed  receiver 
for  the  property  of  the  road  in  that 
state,  it  was  held  that  a  suit  against 
him  by  citizens  of  New  York  in  the 
courts  of  that  state  to  recover  for  in- 
juries received  in  New  Jersey  while 
the  road  was  operated  by  the  receiver. 
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held  personally  liable  in  actions  brought  against  him  in  his  official 
capacity,  the  judgment  being  entered  only  so  as  to  affect  the  funds 
in  his  hands.^  It  has  also  been  held  that  judgments  in  damage 
suits  for  injuries  by  servants  of  receivers  are  entitled  to  payment 
out  of  the  current  receipts;  and  if  such  income  has  been  invested 
in  betterments,  then  out  of  the  proceeds  of  the  sale  to  the  extent 
of  their  value.** 

The  important  case  of  Cardot  v.  Barney*'  seems  to  furnish  a  no- 
table exception  to  the  general  course  of  decisions  upon  the  question 
of  the  liability  of  receivers  for  injuries  inflicted  while  they  are 
operating  the  road.    The  ruling  there  was  that  one  who  is  operating 
a  railroad  under  the  authority  of  a  court,  who  does  not  assume  to  act 
in  any  other  capacity,  and  who  has  not  held  himself  out  as  a  carrier 
of  passengers  other  than  as  an  officer  of  the  court,  is  not  liable  in 
an  action  for  negligence  causing  the  death  of  a  passenger,  when  no 
personal  negligence  either  in  the  selection  of  his  agents  or  in  the 
performance  of  any  duty  is  imputed  to  him,  but  the  negligence 
charged  is  that  of  subordinates,  whom  he  necessarily  and  properly 
employs  in  compliance  with  the  order  of  court.     It  has  been  sug- 
gested that  this  case  is  authority  only  upon  the  point  that  an  indi- 
vidual liability  cannot  be  fastened  upon  the  receiver,*®  and  there 
seems  to  be  nothing  in  the  report  inconsistent  with  the  suggestion.. 
It  proceeds  upon  the  theory  that  receivers  of  railways  are  public 
officers,  and,  as  such,  are  not  answerable  for  the  negligence  of 
wrongful  acts  of  their  subordinates.**     Subsequently,   in   a  case 
where  a  receiver  appointed  by  a  court  in  Vermont,  had,  by  the  per- 
mission of  that  court,  leased  a  line  of  railroad  in  New  York  and 
operated  it  in  connection  with  the  line  in  Vermont,  the  New  York 
court  held  the  receiver  liable  for  injuries  received  by  an  employee 
upon  the  leased  line,  upon  the  ground  that  he  was  liable  under  his 
contract  of  lease,  and  that  the  fact  that  he  was  a  receiver  of  a  foreign 
court  did  not  affect  the  case.''* 


can  be  removed  to  a  United  States 
court,  the  receiver  being  looked  upon 
as  a  citizen  of  New  Jersey.  Davies  v. 
Lathrop,  20  Blatchf.  397.  Contra,  Car- 
dot  V.  Barney,  63  N.  Y.  281. 

®  Commonwealth  v.  Runk,  26  Pa. 
St.  235. 

•®Ryan  v.  Hayes,  62  Tex.  42. 

«T63  N.  Y.  281. 

^H.  Campbell  Black,  Esq.,  in  25 
Asa.  Law  Reg.  302. 


^  It  had  previously  been  held  in  the 
supreme  court  in  New  York  that  a 
receiver,  although  not  personally  liable 
for  injuries  caused  by  the  negligences 
of  his  employees,  would  be  liable  in  an 
action  against  him  as  receiver.  Camp 
v.  Barney,  4  Hun,  373,  6  T.  &  C.  622. 

TOKain  v.  Smith,  80  N.  Y.  458,  re- 
viewing and  distinguishing  Cardot  v. 
Barney,  supra.  Cf.  Fuller  v.  Jewett, 
80  N.  Y.  46. 
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Section  592.  The  Receiver's  Liability  for  Injuries  Ceases  with 
his  Discharge. —  A  receiver  of  railway  property  will  not  be  held 
liable  after  he  has  turned  over  the  property  to  the  purchasers  and 
has  been  discharged  by  the  court,  for  injuries  inflicted  during  the 
receivership  through  the  negligence  of  his  servants,  although  the 
suit  be  commenced  before  his  discharge.  In  such  a  case  his  lia- 
bility, being  an  official  one,  ceases  with  his  discharge,  unless  the 
facts  show  that  the  injury  occurred  through  his  personal  fault  or 
negligence.''^  Although  the  proceeding  against  the  receiver  is  in 
the  nature  of  a  proceeding  in  rem,  rendering  the  property  in  his 
hands  liable  for  the  judgment,  and  is  not  against  him  personally," 
a  judgment  for  personal  injuries  recovered  after  he  has  settled  his 
accounts,  in  a  suit  begun  while  he  was  in  office,  has  been  held  to 
create  no  such  lien  against  the  property  as  can  be  enforced  against 
a  purchaser.''' 

Section  593.  Corporation  in  a  Receiver's  Hands  is  Not  Account- 
able for  Injuries  —  Parties. —  It  is  well  established  that  a  railway 
corporation  which  is  in  the  hands  of  a  receiver  who  is  operating  the 
road  as  a  common  carrier,  under  statutory  provisions  or  by  virtue  of 
an  order  of  court,  is  not  accountable  for  injuries  occasioned  by  the 
negligence  of  the  employees  of  the  receiver.  If  a  corporation  be 
sued  for  such  injuries  it  has  a  perfect  defense  in  the  plea  that,  at  the 
time  the  injuries  complained  of  were  inflicted,  it  was  in  the  hands 
of  a  receiver  duly  appointed  in  operating  the  road.''*    This  rule  is 


•  ^1  Ryan  v.  Hayes,  62  Tex.  42,  ap- 
proved and  followed  in  International 
&  G,  N.  R.  R.  Co.  V,  Ormond,  62  Tex. 
274;  Davis  V.  Duncan,  19  Fed.  R.  477; 
Farmers'  Loan  &  Trust  Co.  v.  Central 
R.  R.  Co.  7  Fed.  R.  537. 

ra  Davis  V.  Duncan,  17  Fed.  R.  477. 

w  White  V.  Keokuk  &  D.  M.  Ry.  Co. 
2  N.  W.  R.  1016  (Iowa).  See  ^Iso 
Lehigh  C.  &  N.  Co.  v.  Central  R.  R. 
Co.  42  N.  J.  Eq.  591,  8  Atl.  R.  648 
(March,  1877). 

w  See  Hicks  v.  International  &  G.  N. 
R.  R.  Co.  62  Tex.  j8;  Rogers  v.  Mo- 
bile &  Ohio  R.  R.  Co.  16  Reporter  536 
(Tcnn.  1883)  ;  Bell  v.  Indianapolis,  C. 
&  L.  R.  R.  Co.  53  Ind.  57;  Metz  v. 
Buffalo,  C.  &  P.  R.  R.  Co.  58  N.  Y. 
61 ;  Ohio  &  Miss.  R.  R.  Co.  v.  Davis, 
23  Ind.  553 ;  Turner  v.  Hannibal  &  St 


Joe  R.  R.  Co.  74  Mo.  602;  Ohio  & 
Miss.  R.  R.  Co.  V.  Anderson,  10  Bradw. 
313.  See  also  International  &  G.  N. 
R.  R.  Co.  V.  Ormond,  62  Tex.  274; 
Louisville,  New  Albany  &  C.  R.  R.  Ca 
V.  Cauble,  46  Ind.  277.  Contra,  Ohio 
&  Miss.  R.  R.  Co.  V.  Nickless,  72  Ind. 
271,  holding  that  the  company  cannot 
plead,  either  in  bar  or  in  abatement, 
that  it  was  in  the  hands  of  a  receiver, 
and  that  the  action  was  brought  with- 
out leave  of  the  court  in  which  such 
receiver  was  appointed,  although  by 
bringing  the  suit  without  leave,  the 
plaintiff  may  have  been  guilty  of  con- 
tempt. It  has  been  held  that  this  de- 
fense cannot  be  taken  advantage  of 
by  motion  to  dismiss  for  want  of  juris- 
diction. Wyatt  v.  Ohio  &  Miss.  R.  R. 
Co.  10  Bradw.  269. 
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well  founded  upon  principle,  since  the  corporation,  after  the  appoint- 
ment, has  no  control  over  the  employees  of  the  receiver;  and  also 
for  the  further  reason  that,  as  we  have  just  stated,  the  receiver  is 
responsible  for  such  injuries  in  his  official  capacity,  and  judgment 
may  be  had  against  the  estate  in  his  hands.''" 

Where  a  receiver  and  the  railroad  company  were  joined  as  de- 
fendants in  an  action  for  injuries  caused  by  the  servants  of  the 
receiver  who  was  operating  the  road,  it  was  held  that  the  corpora- 
tion was  not  liable  for  such  negligence,  and  judgment  against  the 
corporation  was  arrested,  but  affirmed  as  against  the  receiver.''®  In 
pleading  as  a  defense  that  a  receiver  has  charge  of  its  affairs,  the 
corporation  should  set  forth  a  copy  of  the  order  of  his  appointment, 
or  the  original." 

Where,  however,  a  receiver,  while  operating  a  road,  has  used  the 
income  derived  from  the  estate  to  purchase  other  property,  which, 
upon  his  discharge,  is  turned  over  to  the  corporation  with  its  other 
property,  it  seems  that  the  property  so  acquired  may  be  held  liable 
in  equity,  although  belonging  to  the  corporation,  for  damages,  occa- 
sioned while  the  receiver  was  in  possession,  provided  the  rights  of 
third  parties  do  not  intervene.  Such  has  been  the  ruling  in  a  deci- 
sion which  based  the  liability  upon  the  theory  that  the  receiver  has 
diverted  the  income.''®  It  has  also  been  held  that,  where  a  railway 
company  neglects  or  refuses  to  build  a  fence  along  its  right  of  way, 
after  notice  by  the  owner  of  adjoining  land,  the  owner  or  occupant 
of  such  adjoining  land  may  build  the  fence  and  bring  his  action  to 
recover  double  the  value  thereof,  against  either  the  corporation  own- 
ing the  road,  or  any  other  party  actually  occupying  or  using  it,  and 
that  in  such  an  action  against  the  railway  company,  it  is  no  deftose, 


7B  See  for  full  discussion  of  topic  of 
this  section,  section  310. 

7<>  Memphis  &  Little  Rock  R.  R.  Co. 
V.  Stringlellow,  44  Ark.  322.  But  see 
Railroad  Co.  v.  Brown,  17  Wall.  445, 
where  a  railroad  corporation  was  run 
on  joint  account  of  a  receiver  of  a 
part  of  it  and  the  lessees  of  the  re- 
maining part.  It  was  held  that  an  ac- 
tion would  properly  lie  against  the  cor- 
poration itself  for  injuries  sustained 
by  a  passenger  at  the  hands  of  servants 
employed  by  the  parties  jointly  operat- 
ing the  road ;  because  the  rule  that  the 
corporation  is  not  liable   in  damages 


when  the  receiver  is  so  liable  is  never 
to  be  applied,  unless  the  possession  of 
the  receiver  is  exclusive,  and  the  em- 
ployees of  the  road  are  wholly  con- 
trolled by  him;  in  this  case  the  re- 
ceiver and  the  lessees  would  be  jointly 
liable,  and  if  so,  the  original  company 
would  also  be  responsible,  for  the  ser- 
vants, under  such  an  employment,  are 
as  much  the  servants  of  the  corpora- 
tion as  of  the  receiver  and  lessees. 

TTOhio  &  Miss.  R.  R.  Co.  v.  Fitch, 
20  Ind.  498. 

78  Mobile  &  Ohio  R.  R.  Co.  v.  Davis, 
62  Miss.  271.    See  section  310. 
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SO  far  as  the  corporation  is  concerned,  that  its  property  is  in  the 
hands  of  a  receiver."'^ 

In  an  action  against  a  railroad  company  for  damages  sustained 
prior  to  the  appointment  of  a  receiver,  the  receiver  is  not  a  necessary 
party,®^  unless  he  has  in  his  possession  net  earnings  of  the  road, 
when  he  is  a  proper  but  not  a  necessary  party.®^  A  railroad  com- 
pany is  not  a  necessary  or  proper  party  defendant  in  an  action  fpr 
damages  caused  by  the  negligence  of  the  receiver's  employees.^ 

Section  594.  The  Corporation  is  Responsible  Upon  Statutory 
Liabilities. —  But  if  the  claim  for  loss  or  damage  for  which  redress 
is  sought  be  founded  upon  a  statute,  the  state  courts  have  held  that 
a  railroad  corporation,  notwithstanding  that  it  may  be  in  the  hands 
of  a  receiver,  may  be  held  responsible  in  the  state  courts.**  This 
action  of  the  state  courts  proceeds  upon  the  theory  that  the  appoint- 
ment of  a  receiver  does  not  affect  the  corporate  existence  of  the 
company,  its  effect  being  merely  to  put  the  property  of  the  corpora- 
tion under  the  management,  control  and  custody  of  the  court  while 
litigation  is  pending,  and  that  where,  by  statute,  the  corporation  is 
made  liable  —  as  e.  g.,  for  killing  cattle  when  its  road  is  not  properly 
fenced  —  the  receiver  holds  and  operates  the  road  subject  to  such 
liability.®*  In  Indiana  it  has  been  adjudged  that  a  statute  authoriz- 
ing owners  of  animals  killed  on  a  railroad  to  hold  lessees,  assignees, 
or  receivers  jointly  liable  with  the  corporation,  and  prescribing  the 
mode  of  procedure,®*  gives  state  courts  no  jurisdiction  over  the  prop- 
erty of  railroad  corporations,  which  are  in  charge  of  a  receiver  ap- 
pointed by  a  federal  court ;  but  it  was  said  that,  so  far  as  the  statute 
affects  persons  and  rights  under  the  laws  of  that  state,  it  authorizes 
the  institution  of  a  suit  against  a  receiver  appointed  by  and  acting 
in  the  state,  under  a  state  court  and  a  state  law.*  But  a  state  court 
cannot  enforce  its  judgments  out  of  funds  in  the  hands  of  a  receiver 
appointed  by  a  federal  court,  even  though  the  state  statute  prescribes 


'^  Ohio  &  Miss.  R.  R.  Co.  v.  Russell, 
115  111.  52,  3  N.  E.  R.  561. 

*>Kellcy  V.  Union  Pacific  Ry.  Co. 
58  Kans.  161,  48  Pac.  R.  843. 

<^i  Dallas  Consolidated  Ry.  Co.  v. 
Hurley,  10  Tex.  Civ.  App.  246,  31  S. 

W.  R.  73. 

^  Gableman  v.  Peoria,  Decatur  &  E. 
Ry.  Co.  82  Fed.  R.  790. 

88  Lo^iisville,  New  Albany  &  C.  R.  R. 
Co.  V.   Cauble,  46  Ind.  277;   Kansas 


Pacific  R.  R.  Co.  v.  Wood,  24  Kans. 
619;  Ohio  &  Miss.  R.  R.  Co.  v.  Fitch, 
20  Ind.  498 ;  McKinney  v.  Ohio  &  Miss. 
R.  R.  Co.  22  Ind.  99. 

8*  Louisville,  New  Albany  &  C.  R.  R. 
Co.  V.  Cauble,  46  Ind.  7^. 

88  Indiana,  Act  of  March  4,  1863 
(Sess.  Acts  1863,  p.  25). 

88  Ohio  &  Miss.  R.  R.  Co.  ▼.  Fitch, 
20  Ind.  498. 
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the  method  of  enforcing  them  against  railroad  property.  In  such  a 
case  the  proper  procedure  is  to  apply  to  the  federal  court,  whose 
officer  the  receiver  is,  for  an  order  for  the  pajrment  of  the 
judgment.®^ 

Section  595.  Of  Actions  Upon  the  Liability  as  a  Common  Car- 
rier of  Freight. —  Receivers  of  railroads  are  also  liable  in  their  of- 
ficial capacity,  and  to  the  same  extent  as  the  corporations  whose 
roads  they  are  operating,  for  damages  arising  from  the  negligence 
of  themselves  or  their  servants,  or  from  delay,  damage,  etc.,  to 
freight  committed  to  their  care  for  transportation ;  in  other  words, 
they  are  accountable  as  common  carriers  of  goods.®*  In  these  cases, 
as  of  course,  leave  to  sue  must  be  obtained  from  the  court  which 
made  the  appointment.^ 

The  mere  fact  that  receivers  act  under  the  appointment  of  the 
court  of  chancery  cannot  be  recognized  as  a  defense  to  a  suit  for  a 
breach  of  any  obligation  or  duty  which  was  fairly  and  voluntarily 
assumed  by  them  in  matters  of  business  conducted  or  carried  on 
during  the  continuance  of  the  receivership.®^  In  Massachusetts  it 
has  been  held  that  the  liability  of  receivers  appointed  in  other  states 
for  damage  to  freight,  may  be  enforced  against  them  in  the  courts 
of  Massachusetts,  upon  the  ground  that  they  cannot  have  greater 
exemption  from  responsibility  in  that  state  than  is  given  them  in 
the  state  where  they  were  appointed.®* 

Section  596.  A  Receiver  Cannot  be  Held  to  the  Specific  Per- 
formance of  a  Contract. — The  specific  performance  of  a  contract 
made  by  a  railroad  company  before  the  appointment  of  a  receiver  of 
its  property,  cannot  be  compelled  by  a  suit  in  equity  against  the 
receiver.  Following  this  rule  the  supreme  court  of  the  United  States 
has  approved  the  action  of  the  court  below  in  dismissing,  sua  sponte, 
for  want  of  equity,  a  bill  brought  by  an  express  company  to  compel 
a  receiver  of  a  railroad  specifically  to  perform  a  contract  made  with 
the  railroad  corporation  before  the  receivership,  by  which  the  ex- 
press company  had  the  exclusive  right  to  transact  all  the  express 
business  over  the  road  for  a  given  time,  the  contract  creating  no  lien 
upon  the  road.    Mr.  Justice  Swayne,  delivering  the  opinion  of  the 

«Id.  •<>  Bhixnenthal   v.    Brainerd,   j8   Vt 

M  Cowdey  v.  Galveston,  H.  &  H.  R.      402,  408. 
1^.  Co.  93  U.  S.  352.  •I  Paige  v.  Smith,  99  Mass.  395. 

^See  the  first  subdivision  of  this 
diapter. 
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court,  said :  "  A  specific  performance  by  the  receiver  would  be  a 
form  of  satisfaction  or  payment  which  he  cannot  be  required  to 
make.  As  well  might  he  be  decreed  to  satisfy  the  appellant's  de- 
mand by  money,  as  by  the  service  sought  to  be  enforced.  Both 
belong  to  the  lienholders,  and  neither  can  be  diverted."** 

Section  597.  Of  Actions  for  Taking  Real  Property  Without 
Compensation  —  Rent  of  Leased  Lines. — '•  If  a  railroad  company 
constructs  its  road  through  the  property  of  a  private  person  without 
making  compensation  for  the  damage  done,  and  afterward  be 
placed  in  the  hands  of  a  receiver,  the  i)erson  damaged  may  maintain 
his  action,  leave  of  court  being  first  obtained,  against  the  receiver,  to 
recover  damages  for  his  loss.  In  this,  as  in  other  cases  of  judgments 
against  the  receiver,  the  property  in  the  receiver's  possession  will  be 
subjected  to  the  satisfaction  of  the  judgment.**  So  also,  if  a  rail- 
road corporation  before  going  into  the  hands  of  a  receiver  have 
leased  other  lines  of  road,  and  the  order  of  appointment  direct  the 
receiver  to  pay  the  rentals  therefor,  he  is  considered  to  have  assumed 
the  obligation  of  paying  them  when  he  takes  possession  of  and 
operates  such  leased  line,  and  an  action  for  the  rent  will  lie  against 
him,  to  be  satisfied  out  of  the  funds  of  the  estate.  Having  taken 
possession  under  such  circumstances  he  cannot  question  the  validity 
of  the  lease.** 


•2  Express   Co.  v.   Railroad   Co.  99  **  Woodruff  v.  Eric  Ry.  Co.  93  N.  Y. 

U.  S.  191,  aoo.  609. 

•»  Combs  V.  Smith,  78  Mo.  3. 
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most  important  and  responsible  duties  devolving  upon  a  receiver  is 
that  of  selling  the  property  over  which  he  is  appointed.  In  some  of 
the  states  his  powers  and  duties  in  this  respect  are  regulated  by 
statute.  In  such  a  case  he  must,  as  must  other  trustees  acting  under 
statutes,  comply  strictly  with  the  requirements  of  the  law,  both  for 
the  purpose  of  protecting  himself  and  of  transmitting  a  good  title. 
It  is  not  our  purpose,  however,  to  discuss  questions  arising  under 
these  statutes,  since  they  are  of  local  rather  than  general  interest.^ 
Where  the  duties  of  receivers  relating  to  sales  are  not  reg^ilatcd 
by  statute,  their  authority  to  sell  the  property  of  the  estate,  or  any 
part  of  it,  is  conferred  by  an  order  of  the  court.  The  court  may 
order  a  sale  of  the  property  in  the  hands  of  the  receiver  whenever  it 


^  It  has  been  held  in  New  Jersey, 
that  a  receiver  under  the  act  of  that 
state,  passed  March  13,  1866,  is  vested 
with  large  discretionary  powers  as  to 
the  method  of  selling  property,  and  that 
there  is  nothing  in  the  act  which  in- 
terferes with  liens  that  exist  when  the 
insolvency  occurs,  or  which  authorizes 
a  receiver  to  sell  the  property  other- 
wise than  subject  thereto.  Potts  y. 
New  Jersey  Arms,  etc.,  G>.  3  N.  J. 
^-  395f  5i6<     The  provisions  of  the 


"Act  Respecting  Executions"  relating 
to  proceedings  supplementary  to  judg- 
ments in  New  Jersey,  were  intended  to 
provide  means  for  compelling  satisfac- 
tion of  judgments  against  natural 
persons,  and  claims  against  corpora- 
tions are  not  within  their  contempla- 
tion; a  sale,  therefore,  by  a  receiver 
appointed  in  such  a  proceeding  passes 
no  title  as  against  a  corporation.  Con- 
ner v.  Todd,  5  Cent.  R.  61  (N.  J.  Ct 
of  Err.  and  App.  1886). 
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deems  a  sale  necessary  or  advisable  in  order  to  protect  the  rights  and 
interests  of  all  parties.* 

In  making  his  application  to  the  court  fcJf  an  order  enabling  him 
to  sell  the  receiver  should  show  by  proper  evidence,  to  the  satisfac- 
tion of  the  court,  that  the  proposed  sale  is  necessary  and  for  the 
interest  of  the  estate,  and  the  order  to  sell  should  designate  the  par- 
ticular property  to  be  sold.^  It  should  also  direct  the  sale  to  be  made 
in  such  a  manner  as  is  most  likely  to  produce  the  best  results. 
Accordingly,  a  direction  by  the  court  to  the  receiver  of  a  large  manu- 
facturing business  to  sell,  as  a  whole,  the  business  and  all  the  per- 
sonal property  belonging  thereto,  including  raw  material,  finished 
products  and  all  the  debts  due  to  the  concern,  was  held  erroneous, 
as  not  calculated  to  realize  the  most  money  or  to  be  most  advanta- 
geous to  all  the  parties  in  interest.* 

Where  a  receiver  is  directed  by  an  order  of  the  court  to  sell  and 
to  carry  on  the  business  until  he  can  sell,  he  should  sell  at  the  earli- 
est practicable  moment.*^  In  New  York,  in  suits  by  creditors  to 
reach  lands  conveyed  in  fraud  of  their  rights,  the  decree  should  set 
aside  the  fraudulent  conveyance,  and  permit  the  creditor  to  issue  an 
execution  and  sell  thereunder,  or  compel  the  debtor  to  convey  to  a 
receiver,  and  order  the  latter  to  sell.® 

The  sale  by  a  receiver  under  order  of  the  court  is  the  act  of  the 
court,  and  no  further  action  by  it,  as  confirmance,  seems  to  be 
necessary  to  consummate*  the  sale;  and  this  whether  the  sale  be 
public  or  private.''  A  sale  by  a  receiver  is  a  judicial  sale,  and  its 
specific  performance  may  be  ordered.' 

The  indebtedness  due  a  corporation,  in  the  hands  of  a  receiver, 
amounted  to  thirty-five  thousand  dollars  and  was  scattered  all  over 
the  country,  so  that  not  even  a  probable  estimate  of  its  value  could 
be  estimated.  It  was  held  that  it  was  error  to  order  the  sale  of 
such  indebtedness,  that  the  better  and  proper  course  was  to  direct 
the  receiver  to  collect  it.^    The  sale  of  property  to  the  sons  of  the 


^Crme  V.  Ford,  Hopk.  Ch.  114, 
where  such  an  order  was  made  al- 
though the  bill  did  not  ask  for  a  sale. 

*  Dixon  V.  Rutherford,  26  Ga.  149. 

*  Case  V.  Fish,  63  Wis.  475,  497.  In 
South  Carolina,  under  Rule  70  of  the 
circuit  court,  a  receiver  should  not  be 
authorized  to  sell  choses  in  action,  un- 
less they  represent  "desperate  debts." 
Dilling  V.  Foster,  21  S.  C  33s,  341. 


*  Hooper  v.  Winston,  24  IlL  353. 
•Van  Wyck  v.  Baker,  10  Hun,  39. 

To  the  same  effect  is  Union  Nat  Bank 
of  Albany  v.  Warner,  12  Hun,  306, 
309;  Walker  v.  White,  36  Barb.  592, 
598. 

^  In  re  Denison,  114  N.  Y.  621. 

•Id.;  Campbell  v.  Parker,  59  N.  J. 
Eq.  342,  45  Atl.  R.  116. 

•  De  Ford  v.  MacWatty,  82  Md.  i€S. 
33  Atl.  R.  488* 


[ 
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receiver  will  not,  alone,  it  has  been  said,  be  taken  as  evidence  of 
bad  faith.*®  A  receiver's  sale  is  absolute  and  removes  the  property 
from  all  process  ag^inst-the  debtor  owner.**  The  entire  beneficial 
interest,  with  the  power  of  disposition,  passes  to  the  receiver  for 
the  purpose  of  the  trust,  and  he  may  convert  the  property  into  money 
for  the  general  purposes  contemplated.** 

The  person  who  deals  with  a  receiver  in  his  official  capacity  and 
makes  purchases  at  a  sale  by  him  in  such  capacity  and  receives  and 
retains  certain  goods,  is  estopped  from  denying  that  such  person 
was.  a  receiver,  duly  appointed  and  qualified.*^  In  a  proceeding 
to  dissolve  a  law  firm  an  order  directing  the  sale  by  a  temporary 
receiver  of  abstracts  of  title  was  held  to  be  erroneous.** 

Where  a  receiver  collects  money  from  a  purchaser  at  a  judicial 
sale  before  giving  bond  and  fails  to  account,  though  he  may  after- 
ward give  the  bond,  the  purchaser  may  be  compelled  to  pay  the 
money  a  second  time.  It  was  said  the  purchaser  was  bound  to  see 
that  he  paid  the  money  to  the  proper  party.  Here  the  receiver  had 
defaulted  and  left  the  state.  It  was  said  that  he  was  not  authorized 
to  receive  money  before  giving  bond.*"  A  receiver's  deed  of  release, 
made  pursuant  to  an  order  of  the  court  on  final  decree  winding  up 
the  administration  of  an  estate,  was  held  to  be  formal  evidence 
of  the  transfer  which  resulted  by  operation  of  law,  and  not  a  con- 
veyance which  required  a  stamp  under  the  war  revenue  act  of 
1888.*^  The  recitals  in  a  receiver's  deed  of  his  appointment,  order 
of  sale  and  the  sale  to  the  grantee,  are  not,  as  against  third  parties, 
prima  facie  evidence  of  the  facts  related.*^  It  has  been  declared  a 
court  has  power  to  order  the  sale  of  the  property  in  possession  of  a 
receiver  without  the  right  of  redemption.*® 

Section  599.  The  Order  to  Sell  Cannot  Generally  be  Attacked 
Collaterally. —  An  order  to  sell  property  in  the  hands  of  a  receiver, 
issued  by  the  court  having  jurisdiction  in  the  case,  even  though  it 
be  regular  and  otherwise  objectionable,  cannot  be  questioned  or 
attacked  in  a  merely  collateral  action;  its  irregularity  or  other 
defects  should  be  reached  by  motion  in  the  court  from  which  it  is 

i^Yctzer  v.  Applegate,  85  Iowa,  121,  1*  Brush  v.  Jay,  113  N.  Y.  482. 

52  N.  E.  R.  118.  i»  Woods  V.  Ellis,  85  Va.  471,  7  S. 

11  Watkins   v.    Minnesota  Thresher  E.  R.  852. 

Mfg.  Co.  41  Minn.  150,  42  N.  W.  R.  ^^  Mastin  v.  Mastin,  99  Fed.  R.  435. 

862.  ^7  Lawless  v.  Stamp,  109  Iowa,  i,  79 

laid.  N.  W.  R.  365. 

"Hankc  v.  Blattner,  24  III.   App.  is  Mercantile  Realty  Co.  v.  Stetson, 

394.  94  N.  W.  R.  859. 
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issued,  so  that  the  court  may  have  an  opportunity  of  correcting  its 
own  errors^  and  a  new  and  independent  action  will  not  be  enter- 
tained to  set  aside  such  order  and  the  sale  made  by  virtue  thereof.** 
But  this  decision  was  directly  questioned  by  the  court  of  appeals  of 
New  York  which  held,  where  the  order  had  been  obtained  by  the 
receiver  by  means  of  a  fraud  upon  the  court,  that  the  aggrieved 
party  is  not  confined  to  a  motion  in  the  court  which  made  the  order, 
but  may  maintain  an  independent  equitable  action  to  set  aside  the 
order  and  the  sale  made  under  it.^  As  this  ruling  is,  in  terms. 
founded  upon  the  well-established  principle  that  courts  will  set  aside, 
as  nullities,  judgments,  decrees  or  awards  obtained  by  fraud,  the 
rule  as  stated  above  may  be  taken  as  the  prevailing  one  in  all  cases 
where  the  claim  is  made  merely  upon  irregularities  or  other  defects 
in  the  order  of  sale  which  do  not  amount  to  a  fraud  upon  the  court. 
This  rule  is  especially  applicable  where  the  sale  has  been  formally 
confirmed.  Thus,  in  Wisconsin,  where  a  sale  of  personal  property 
by  a  receiver  under  an  order  of  the  circuit  court  of  a  county  has  been 
confirmed,  its  validity  cannot  be  impeached  in  an  action  of  replevin 
brought  in  another  county,  on  account  of  the  inadequacy  of  the 
receiver's  bond,  or  because  of  his  failure  to  comply  strictly  with  the 
requirements  of  the  order  of  sale,  by  a  party  to  the  action  in  which 
the  property  was  sold  as  against  a  person  claiming  title  under  the 
sale.** 


Section  600.  The  Mtanner  and  Terms  of  Sale  May  be  Fixed  by 
the  Court. —  It  is  common  practice  for  the  court,  in  making  an 
order  directing  the  receiver  to  sell  the  property  of  the  estate,  to 
specify  the  time  when,  and  the  manner  in  which  the  sale  shall  be 


i^Libby  v.  Rosekrans,  55  Barb.  219. 
■a>Hackley  v.  Draper,  60  N.  Y.  88, 
affirming  2  Hun,  253,  also  4  T.  &  C. 
614,  citing  State  of  Michigan  v.  Phoe- 
nix Bank,  33  N.  Y.  9,  27;  Wright  v. 
Miller,  8  N.  Y.  9;  Dobson  v.  Pearcc, 
12  N.  Y.  156;  Tieman  v.  Wilson,  6 
Johns.  Ch.  411. 

21  Brande  v.  Bond,  63  Wis.  140,  23 
N.  W.  R.  loi.  The  court  said,  p.  142 : 
"  It  is  said  the  receiver  never  qualified 
by  giving  the  requisite  bond,  and  did 
not  make  the  sale  pursuant  to  the  order 
of  the  court  But  it  is  very  clear  that 
these  objections  cannot  be  considered 
in  a  collateral  suit.    When  the  court 


confirmed  the  receiver's  sale,  it  neces- 
sarily passed  upon  its  regularity.  It 
was  the  duty  of  the  court  then  to  as- 
certain whether  the  receiver  had  pro- 
ceeded according  to  its  order  in  mak- 
ing the  sale  or  not  The  order  of  con- 
firmation was  a  direct  adjudication  of 
the  regularity  of  the  action  of  the  re- 
ceiver, and  we  cannot  now  go  behind 
the  sale  made  by  him.  It  certainly  can- 
not be  impeached  in  this  suit,  but  must 
be  considered  conclusive  as  to  the  title 
derived  from  the  sale."  See  also 
Farmers'  Loan  &  Trust  Co.  v.  Central 
R.  R.  of  Iowa,  17  Fed  R.  7A  5  Me- 
Crary,  421. 
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made  —  as,  e.  g.,  that  the  property  shall  be  sold  as  a  whole  or  in 
parcels,  for  cash  or  upon  deferred  payments,  and,  if  upon  deferred 
payments,  in  what  manner  they  shall  be  secured  —  such  provisions 
being  made  in  the  order  as  are,  in  the  opinion  of  the  court,  necessary 
or  advisable  to  be  adopted  for  the  best  interests  of  all  concerned  in 
the  property.  The  court  may  hear  suggestions  upon  these  matters 
from  the  parties  before  it,  or  may  appoint  persons  skilled  in  the  par- 
ticular business,  or  conversant  with  the  property  to  be  sold,  to  exam- 
ine and  report  upon  the  best  way  to  make  the  sale.^  Thus,  in  a  late 
case,  where  the  receiver  of  an  insolvent  corporation  had  realized  on 
all  the  assets  except  certain  stocks,  bonds  and  real  estate  which  were 
for  the  time  tmmerchantable  and  if  forced  upon  the  market  would 
be  sacrificed,  the  court,  of  its  own  motion,  in  view  of  the  desirability 
of  closing  the  trust,  directed  the  securities  to  be  sold  at  public 
auction,  after  full  notice  to  all  persons  interested,  at  an  upset  price 
and  in  proper  lots  or  parcels  to  invite  buyers.^ 

It  has  also  been  held,  where  the  court  directed  a  receiver  to  sell 
upon  deferred  payments,  and  the  sale  was  so  made  by  him,  but  with- 
out any  agreement  on  his  part  to  put  the  purchaser  into  posses- 
sion, that  the  application  of  the  purchaser  for  an  extension  of  time 
upon  the  deferred  payments  founded  upon  his  inability  to  get  pos- 
session on  account  of  other  litigation,  may  be  refused,  and  that  such 
refusal  is  not  reviewable  on  appeal.^  In  a  recent  case  in  New  Jersey 
it  was  held  that  a  receiver  was  properly  ordered  to  sell  horses  as  per- 
ishable property,  they  being  claimed  to  be  included  in  the  mortgage 
which  was  in  process  of  foreclosure.^ 


\ 


Section  601.  The  Execution  of  the  Order  —  Confirmation  of 
Sale  —  Purchaser's  Title. —  The  order  of  the  court  directing  a 
receiver  to  sell  property  of  the  estate,  should  be  executed  by  him  in 
as  strict  compliance  with  its  terms  as  is  possible,  but  inasmuch  as 
such  sales,  until  they  are  fully  executed,  are  subject  to  the- action 
of  the  court  by  way  of  confirmation  or  rejection,^  the  receiver  is 


^/n  re  Newark  Savings  Inst.  9  Atl. 
1^.  375  (N.  J.  Ch.,  May,  1887)  ;  Case 
V.  Fish,  63  Wis.  475,  the  facts  of  which 
are  stated  supra. 

^In  re  Newark  Savings  Inst,  supra, 

^Alvord  V.  Strickler,  14  Pac.  R.  117 
(Sup.  Ct.  Col.  June,  1887). 

» Howell  V.  Frances,  9  Atl.  R.  397 

(Ch.  of  N.J.  1887). 
*  Attorney-General    v.    Continental 


Life  Ins.  Co.  94  N.  Y.  199.  See  also 
Simmons  v.  Wood,  45  How.  Pr.  268, 
where  a  receiver,  having  been  ap- 
pointed on  an  ex  parte  order  made  late 
at  night,  sold  the  property  at  private 
sale  early  the  next  morning  without 
notice  to  the  parties  interested,  the 
sale  was  set  aside  and  the  appointment 
revoked  as  not  in  accordance  with 
equitable  principles. 
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usually  permitted  to  exercise  such  discretion  as  is  clearly  for  the 
benefit  of  the  estate.  In  conformity  with  this  practice  receivers  arc 
not,  like  mere  executive  officers,  bound  to  sell  the  property  for  the 
highest  price  offered,  without  regard  to  the  purchaser  or  the  use  he 
will  make  of  the  property.^  This  discretion  is  frequently  exercised 
by  receivers  in  determining  whether  the  property  shall  be  sold  as  a 
whole  or  in  parcels,  since  the  advisability  of  adopting  one  method 
or  the  other  depends  largely  upon  the  offers  made  and  the  condition 
of  the  property  at  the  time  the  sale  is  to  be  made.  Accordingly  a 
court  has  refused  to  set  aside  a  sale  made  bv  a  receiver  who  excr- 
cised  his  discretion  in  this  respect  in  good  faith,  although  it  differed 
with  the  receiver  as  to  the  wisdom  of  his  action  under  the  circum- 
stances.^ 

A  purchaser  will  be  presumed  to  know  that  a  sale  by  a  receiver  is 
made  upon  the  condition  that  it  may  be  approved  or  rejected  by  the 
court  in  its  discretion.^  It  has  been  declared  that  a  sale  by  a  re- 
ceiver under  order  of  court  may  be  consummated  without  confirm- 
ance  f^  but  the  invariable  practice  in  all  jurisdictions  is  for  the  re- 
ceiver to  report  the  sale  for  confirmation,  unless  by  order  directing 
the  sale  such  course  is  dispensed  with.  Where  there  were  two  re- 
ceivers and  at  the  sale  the  property  was  purchased  by  a  partnership 
in  which  one  of  them  was  interested,  it  was  held  that  such  fact  was 
not  evidence  of  bad  faith,  though  the  property  sold  for  less  than 
its  value,  and  the  sale  was  confirmed." 

In  selling  a  patented  article  the  court  should  specify  the  rights  of 
the  purchaser  thereunder:  and  where  the  receiver  failed  to  give 
notice  of  the  rights  to  be  acquired  by  the  purchaser,  the  court  refused 
to  confirm  the  sale.*^  A  sale  of  either  personal  or  real  property  by 
a  receiver,  under  an  order  of  the  court,  passes  the  legal  title  to  the 
purchaser.     No  assignment  of  title  to  the  receiver  is  necessary.** 


27  Knott  V.  Receivers,  etc.  4  N.  J.  Eq. 
423.  In  this  case  receivers  of  a  canal 
company  under  a  statute  advertised 
that  they  would  receive  proposals  for 
a  lease  of  the  canal  until  a  certain  day, 
and  it  was  held  that  this  did  not  bind 
them  to  lease  to  the  highest  bidder  be- 
fore that  day,  or  not  to  receive  pro- 
posals afterward. 

^National  Bank  of  the  Metropolis 
V.  Sprague,  20  N.  J.  Eq.  170. 

^  Attorney-General  v.  Continental 
Life  Ins.  Co.  94  N.  Y.  199,  where  the 
receiver,   not    knowing   the   value   of 


certain  assets,  sold  them  at  a  totally 
inadequate  price,  and  afterward,  hav- 
ing become  aware  of  their  value,  re- 
fused  to  deliver  them,  and  the  court 
refused  the  application  of  the  pur- 
chaser to  compel  the  receiver  to  com- 
plete the  sale. 

*>/n  re  Denison,  114  N.  Y.  621. 

•1  Wagner  v.  Swift's  Iron  &  Steel 
Works  (Ky.),  26  S.  W.  R.  720. 

ssDe  Ford  v.  MacWatty,  82  Md.  i68» 
33  Atl.  R.  488. 

w  Russell  v.  Texas  &  Pacific  Ry,  Co. 
68  Tex.  646,  5  S.  W.  R.  686. 
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The  order  of  the  court  providing  for  the  sale  must  be  complied 
with  by  the  receiver.  Where  a  receiver  was  directed  to  sell  the 
property  on  a  certain  day,  and  he,  on  his  own  motion,  advertised  and 
sold  it  on  another  day,  the  sale  was  declared  to  be  void."  Under  a 
general  order  to  sell  the  property  in  the  possession  of  a  receiver, 
he  has  the  power  to  sell  all  the  property  together,  it  being  such 
as  could  be  properly  sold  in  bulk.®*  The  sale  must  be  made  within 
the  time  fixed  by  the  order.*^ 

Section  602.  Existing  Liens  are  Not  Affected  by  the  Sale. — 

Liens  upon  property  held  by  a  receiver  are  not  divested  by  virtue  of 
a  sale  made  by  him.  If  the  order  of  sale  make  no  mention  of  such 
prior  liens,  or  of  incumbrances  of  any  kind,  the  sale  passes  the  title 
to  the  property  as  it  is  in  the  receiver,  and  subject  to  whatever  in- 
cumbrances or  liens  there  may  be  existing  upon  it.  A  purchaser 
may,  therefore,  question  either  the  validity  of  the  liens  or  the  amount 
due  thereunder.^^  The  receiver  can  sell  only  the  interest  which  be 
has  in  the  property.  Thus  it  has  been  held  that  the  lien  of  a  mort- 
gage given  by  a  firm  to  one  who  was  not  a  party  to  an  action,  sub- 
sequently brought,  in  which  a  receiver  was  appointed  over  its  affairs, 
cannot  be  divested  by  a  sale  of  the  mortgaged  property,  made  by 
the  receiver  by  authority  of  the  court.^  So  also,  if  the  equity  of 
redemption  in  mortgaged  property  be  sold  prior  to  the  appointment 
of  a  receiver,  and  he  allow  the  time  provided  by  statute  within 
which  it  may  be  redeemed  to  pass  without  redeeming  it,  he  has  no 
title  which  can  be  the  subject  of  sale.*®  In  the  same  manner  the 
lien  of  a  judgment  owned  by  a  stranger  to  a  suit  in  which  a  receiver 
is  appointed  over  a  partnership,  against  the  individual  interest  in 
real  estate  of  one  member  of  the  firm,  remains  upon  the  property 
notwithstanding  it  has  been  sold  by  the  receiver.*^ 


84Ackermann  v.  Ackermann,  50 
Neb.  54,  69  N.  W.  R.  388. 

M  Parker  v.  Bluffton  Car- Wheel  Co. 
108  Ala.  140,  18  So.  R.  938. 

8®  Morrison  v.  Lincoln  Savings  Bank 
&  S.  D.  Co.  96  N.  W.  R.  230- 

37  Hackensack  Water  Co.  v.  De  Kay, 
36  N.  J.  Eq.  548.  But  in  a  case  where 
a  corporation,  before  going  into  the 
hands  of  receivers,  assigned  certain 
leases  to  a  bank  as  security,  and  after- 
ward the  receivers,  under  an  order  of 
court,  sold  all  the  property  of  the  cor- 
poration   free    and    clear    of    incum- 


brances, it  was  held  that  the  assign- 
ment of  the  leases  was  a  mere  author- 
ity to  collect  and  appropriate  the  rents 
due  thereon,  and  that  the  rents  which 
accrued  after  the  sale  belonged  to  the 
purchaser.  Corrigan  v.  The  Trenton 
Delaware  Falls  Co.  7  N.  J.  Eq.  489. 

3^  Lorch  V.  Aultman,  75  Ind.  162. 

w>  Fitch  V.  Wetherbee,  no  111.  475. 

^Foster  v.  Barnes,  81  Pa.  St.  377, 
where  the  title  of  one  who  bought  at 
a  sheriffs  sale  under  such  a  judgment 
was  sustained  as  against  that  of  the 
purchaser  at  the  receiver's  sale. 
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It  has  been  decided  that  a  sale  by  a  receiver  does  not  bar  statu- 
tory liens  established  by  judgments  in  state  courts,  where  the 
petitions  of  the  judgment  creditors  to  intervene  in  the  foreclosure 
proceedings  in  a  federal  court  in  which  the  receiver  was  appointed, 
have  been  denied  without  prejudice,  although  the  judgments  were 
obtained  during  the  pendency  of  the  foreclosure  suit,  while  the 
receiver  was  in  possession  of  tiie  property,  and  without  making  him 
a  party.** 

A  husband's  real  estate  when  sold  by  a  receiver  appointed  in 
behalf  of  his  judgment  creditors,  is  sold  subject  to  the  wife's  dower 
interest;  and,  in  such  a  case,  it  is  not  proper  to  direct  the  receiver 
to  pay  to  the  wife  her  dower  interest  out  of  the  proceeds.**  A  sale 
and  conveyance  of  railroad  property  by  a  receiver  gives  title  free 
from  all  claims  against  the  receiver.** 

Section  603.  The  Receiver's  Power  to  Execute  Deeds. — It   has 

been  held  by  the  supreme  court  of  the  United  States  that  the 
authority  conferred  by  the  court  upon  the  receiver  to  sell,  carries 
with  it  the  authority  to  give  to  the  purchaser  evidence  of  the  trans- 
fer of  title ;  and,  while  the  contract  of  purchase  is  not  binding  upon 
a  receiver  until  the  sale  is  confirmed  by  the  court,  a  deed  executed 
by  him  before  the  confirmation,  although  undoubtedly  irregular,  is 
not  void,  but  is  only  voidable.  If  the  deed  be  executed  after  tlic 
confirmation  it  would  take  effect  by  relation,  as  of  the  day  of  sale, 
and  if  confirmation  should  be  refused,  a  deed  already  executed 
would  become  inoperative.  All  objection,  however,  to  a  deed  made 
before  the  confirmation  of  the  sale  is  removed  by  the  subsequent 
confirmation.**  But  in  New  York  it  has  been  considered  that  if  the 
order  authorizes  a  receiver  to  sell  subject  to  the  order  of  the  court, 
it  is  necessary  that  the  sale  be  reported  to  the  court  and  confirmed 
after  due  notice  to  the  parties  to  the  action,  before  the  receiver  can 
properly  make  a  transfer  of  the  title.  A  transfer,  in  such  a  case, 
made  before  the  confirmation,  is  not  authorized,  and  the  purchaser 
makes  pajmient  at  his  peril.** 

Section  604.  Of  Purchasers  at  the  Sale  —  Caveat  Emptor. — 

A  sale  by  a  receiver  being  a  sale  by  an  officer  of  the  court  and  made 

fc  II  ■  ■  ■   ■    II     I 

^1  Blair  v.  Walker,  26  Fed.   R.  73  executed  after  the  confinnation  of  the 

(1886).  sale  takes  effect  by  relation  as  of  the 

^Lowry  v.  Smith,  9  Hun,  514.  day  of  sale.    Fuller  v.  Van  Geesen,  4 

« Howe  V.   St   Clair,  8  Tex.   Civ.  Hill,  171. 

App.  loi,  27  S.  W.  R.  800.  **  Simmons  v.  Wood,  45  How.  Pr. 

**  Koontz  V.  Northern  Bank,  16  Wall.  268. 
196,  201,  citing  to  the  point  that  a  deed 
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under  its  supervision,  there  is  no  restriction  upon  any  one  from  pur- 
chasing thereat,  or  from  enforcing  his  rights  under  his  purchase. 
Accordingly  attorneys  may  purchase  iat  such  sales.**  A  receiver  can- 
not be  a  purchaser  at  a  sale  made  by  himself. 

As  in  other  judicial  sales,  he  who  purchases  at  a  sale  made  by  a 
receiver  is  presumed  to  know  that  the  receiver  can  sell  only  such 
interest  in  the  property  as  is  possessed  by  the  parties  to  the  action 
in  which  he  is  appointed;  in  other  words,  the  doctrine  of  caveat 
emptor  applies.*^  He  must  ascertain  for  himself  what  that  interest 
is,  and  also  what  the  condition  of  the  property  is  because  the  rule 
applies  not  only  to  the  title,  but  to  its  condition.*®  So,  it  has  been 
held,  that  a  purchaser  cannot  defend  an  action  by  the  receiver  for 
the  purchase  money  by  pleading  that  the  property  was  in  bad  condi- 
tion when  he  purchased  it,  unless  he  was  deceived  by  fraud  or  mis- 
representation.** It  has  been  said  that  the  purchaser  of  a  note 
at  a  receiver's  sale  is  not  bound  bv  the  receiver's  statement  of  the 
amount  due,  but  is  entitled  to  recover  whatever  may  be  due  upon  it.^ 

The  court  will,  to  the  extent  of  its  power,  protect  the  property 
from  being  sacrificed  through  fraud  or  collusion  on  the  part  of 
bidders.  Thus,  in  a  case  where  some  of  the  parties  to  the  action, 
who  had  claims  against  the  property  in  the  hands  of  the  receiver, 
unwarrantably  interfered  at  a  sale  of  such  goods  under  the  order  of 
the  court,  and  by  pretended  bids  occasioned  a  loss  to  the  fund 
arising  therefrom,  the  amounts  otherwise  due  to  them  on  the  general 
distribution  were  mulcted  by  the  court,  to  protect  other  creditors 
from  loss  on  account  of  their  conduct.*^ 

One  who  purchases,  for  new  and  ample  consideration,  part  of  the 
assets  of  a  railroad  company  in  the  hands  of  a  receiver,  without 
knowledge  or  notice  of  the  trust,  is  not  liable  to  the  creditors  of  the 
road  for  the  value  of  the  purchased  property." 


**The  law  preventing  attorneys  from 
purchasing  choses  in  action  does  not 
apply  to  sales  by  receivers.  Mann  v. 
Fairchild,  5  Barb.  108. 

«  Fall  &  Lockeye  Fish  Co.  v.  Point 
Roberts  F.  &  C.  Co.  24  Wash.  630,  64 
Pac  R.  792;  Campbell  v.  Parker,  59 
N.  J.  Eq.  342,  45  Atl.  R.  1 16. 

^Barron  v.  Mullin,  21  Minn.  374. 

^Barron  v.  Mullin,  supra,  deciding 
also  that,  if  the  purchaser  has  con- 
sented to  or  acquiesced  in  the  ratifica- 

52 


tion  of  the  sale,  he  cannot  defend 
against  a  suit  for  the  purchase  money, 
by  the  plea  that  another  piece  of  real 
estate  was  included  in  the  sale  to  him 
besides  the  one  for  which  a  deed  was 
tendered. 

^  Newberry  v.  Trowbridge,  13  Mich. 
263. 

**i  JafFrey  v.  Brown,  29  Fed.  R  476, 
4&>  (1886). 

»2£jr  parte  Williams,  18  S.  C.  299. 
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Section  605.  Purchaser's  Liability  for  Qaims  Arising  Out  of  the 
Receivership  —  Order  Imposing  Conditions. —  Another  class  of 
claims  which  are  frequently  urged  upon  the  courts  as  being  properly 
payable  by  purchasers,  are  those  arising  out  of  the  acts  or  negligence 
of  the  receiver  or  his  agents,  especially  those  for  injuries  to  person 
or  property  occurring  during  the  management  of  the  property  by 
the  receivers.  The  court,  in  most  instances,  specifies,  either  in  the 
order  of  sale  or  in  that  for  confirmation,  whether  the  sale  is  to  be 
subject  to  these  claims  or  not.  Where  the  order  for  sale  distinctly 
directs  that  the  sale  shall  be  subject  to  all  the  indebtedness  incurred 
by  the  receiver,  makes  such  indebtedness  a  first  lien  upon  the  prop- 
erty, and  requires  the  purchasers  to  covenant  to  pay  it,  the  purchas- 
ers are  chargeable  with  a  judgment  recovered  by  administrators 
against  the  receiver  for  damages  for  the  accidental  killing  of  their 
intestate.  The  judgment  creditor,  in  such  a  case,  may  sue  the  pur- 
chaser to  establish  the  judgment  as  a  lien  upon  the  property,*^  And 
where,  in  the  order  confirming  a  sale  of  a  railroad  by  the  receiver, 
it  is  provided  that  the  purchaser  shall  pay  the  debts  of  the  receiver 
and  all  claims  or  liabilities  pending  in  the  foreclosure  suit,  the  court 
which  made  the  order,  still  having  jurisdiction  of  the  cause,  may 
entertain  a  petition  against  the  purchaser  for  damages  by  one  who 
has  been  injured  while  the  property  was  operated  by  the  receiver. 
If,  in  such  case,  the  judgment  recovered  is  made  a  lien  upon  the 
road  by  the  statutes  of  the  state,  it  may  be  made  a  lien  upon  it  in 
the  hands  of  the  purchaser."  It  has  been  adjudged,  however,  that 
judgments  against  a  receiver,  recovered  after  he  has  settled  his 
accounts,  in  a  suit  begun  during  his  receivership,  do  not  as  against 
the  purchaser  create  liens  upon  the  railroad." 

The  proceedings  instituted  against  one  who  purchases  a  railroad  at 
a  receiver's  sale  subject  to  all  liabilities  arising  out  of  the  manage- 
ment and  operation  of  the  road  by  the  receiver  for  injuries  occa- 
sioned by  the  negligence  of  the  receiver's  employees,  should  properly 
be  at  law.*^  A  bill  in  equity  will  not  be  entertained  in  such  a  case, 
for  the  reason  that  a  court  of  equity  will  not  take  jurisdiction  of 
cases  in  which  unliquidated  damages  arising  in  tort  are  sought  to  be 

^^Schmid  v.  New  York,  Lake  Eric  Central  R.  R.  Co.  5  McCraf7,  421,  17 

&  Western  R.  R.  Co.  32  Hun,  335.    In  Fed.  R.  758.    Sec  also  Fanners*  L.  ft 

this  connection  see  also  International  T.  Co.  v.  Central  R.  R.  Co.  2  McCrary,. 

&  G.  N.  R.  R.  Co.  V.  Ormond,  62  Tex.  181. 

274;  Hicks  V.  International  &  G.  N.  "White  v.   Keokuk  &  D.  M.   Ry. 

R.  R.  Co.  62  Tex.  38;  Ryan  v.  Hayes,  Co.  (Iowa)  2  N.  W.  R.  loid 

62  Tex.  42.  ^  Sloan  v.  Central  Iowa  R.  R.  Col 

•*  Farmers'   Loan  &   Trust   Co.   v.  62  Iowa,  7afiL 
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recovered;*^  Where  railroad  property  in  the  hands  of  a  receiver  has 
been  sold  and  the  purchaser  agfrees  to  discharge  all  existing  debts 
and  liabilities  of  the  receivership,  it  is  the  duty  of  the  court  to  protect 
the  purchaser  against  the  demands  which  are  not  just  and  proper 
against  the  receiver,  and  to  that  end  to  require  all  such  demands  to 
be  presented  to  it  for  allowance.  Where  in  such  a  case  one  brings  an 
action  in  a  state  court  against  the  purchaser  to  recover  for  damage 
to  his  property  committed  by  the  receiver,  such  defnand  being 
primarily  chargeable  to  the  fund  in  the  hands  of  the  federal  court 
arising  from  the  sale,  the  court  will  restrain  the  prosecution  of  the 
action,  and  require  plaintiff  to  present  his  claim  to  it;  for  a  judg- 
ment thereon  in  the  state  court  would  entitle  him  to  satisfy  it  out 
of  any  property  subject  to  levy  in  the  hands  of  the  purchaser.** 

As  a  general  rule  the  purchaser  of  a  railroad  on  a  sale,  made 
tinder  an  order  of  the  court  holding  the  custody  of  the  property,  by  a 
receiver,  takes  the  property  free  from  claims  against  the  receiver 
arising  out  of  the  operation  of  the  road ;  but  the  court  ordering  the 
sale  may  impose  upon  the  purchaser  liability  for  such  debts,  as  a 
part  of  the  consideration  of  his  purchase.  A  purchaser  under  such 
order  can  only  be  held  liable  according  to  its  terms ;  and  where  the 
order  was  that  the  purchaser  should  take  the  property  subject  to 
the  payment  of  such  claims  against  the  receiver  as  might  be  estab- 
lished before  the  court  at  any  given  time,  for  only  such  claims  can 
the  purchaser  be  held.*"* 

If  the  order  of  sale  expressly  provides  that  the  purchaser  at  the 
receiver's  sale  shall  take  the  property  subject  to  all  receivership 
debts,  or  other  obligations  and  liens,  such  provision  becomes  a 
condition  of  the  sale  and  is  binding  on  the  purchaser.^  In  the 
absence  of  such  a  condition  the  purchaser  of  railroad  property  is  not 
liable  for  claims  for  daiiiages  caused  by  the  negligence  of  the 
receiver.^ 

'^T  Brown   v.    Wabash,    St.   Louis   &  C.  A.)  ;  Memphis  &  C.  R.  R.  Co.  v. 

Pacific  Ry.  Co.  96  111.  297.  Glover,  29  So.  R.  89. 

*5®Jessup  V.' Wabash,  St.  Louis  &  Pa-r  *>  Central  R.  R.  &  Banking  Co.  v. 

dfic  Ry.  Co.  44  Fed.  R.  663.  Fanners'  Loan  &  Trust  Co.  79  Fed. 

B»  Houston  &  Texas  Cent.  Ry.  Co.  R.  158;  Ohio  Coal  Co.  v.  Whitcomb 

V.  Crawford,  88  Tex.  277,  28  L.  R.  A.  (C.  C.  A.),  123  Fed.  R.  259- 

761,  31    S.   W.   R.   176;   Crawford  v.  ^1  Archambeau  v.  New  York  &  N.  E. 

Houston  &  Texas  Cent   Ry.   Co.  89  R.  R.  Co.  170  Mass.  272,  49  N.  E.  R. 

Tex.  89,  33  S.  W.  R.  534;  Ohio  Coal  435- 
Co.  V.  Whitcomb,  123  Fed.  R.  359  (C. 
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Section  606..  Of  the  Duty  of  the  Receiver  to  Keep  and  Render 
Proper  Accounts  —  Time  of  Accounting  —  Pinal  Account. —  It  is 

one  of  the  principal  duties  of  a  receiver  to  make  a  full  and  com- 
plete inventory  of  all  the  property  and  effects  which  come  into  his 
hands,  and  to  keep  fair  and  accurate  accounts  of  all  moneys  and 
funds  received  and  paid  out.*  And  it  has  been  declared  to  be  the 
duty  of  the  solicitor  who  procures  the  appointment  to  give  the 
receiver  all  the  necessary  directions  as  to  making  out  the  inventory, 
and,  also,  as  to  the  proper  method  of  keeping  and  rendering  his 
periodical  accounts.^ 

The  assets  should  be  kept  wholly  separate  and  distinct  from  his 
personal  assets,  the  penalty  for  mixing  the  accounts  being  generally 
the  charging  of  interest.^    Thus  where  the  receiver  deposits  money 

1  Hooper  v.  Winston,  24  111.  353,         ^  In  the  Matter  of  Seaman,  2  Paige* 
365;  Wilkinson  v.  Washington  Trust      409. 
Co.  102  Fed.  R.  28,  42  C.  C.  A.  140.  'Utica  Ins.  Co.  v.  Lynch,  li 
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of  the  trust  estate  in  a  bank  he  must  not  make  the  deposit  in  his  own 
name,  or  deposit  the  money  with  his  own  personal  account,  but 
should  open  a  separate  account,  and,  out  of  the  abundance  of  cau- 
tion, in  a  bank  other  than  that  in  which  he  keeps  his  own  account : 
and  the  deposits  should  uniformly  be  credited  to  him  as  receiver. 
So,  also,  it  is  held  that  a  receiver  of  a  railway  system  consisting  of  a 
number  of  roads  united  by  lease  or  consolidation,  each  division  being 
subject  to  separate  mortgages,  should  keep  separate  accounts  for 
each  division  of  the  road.** 

Furthermore,  it  is  the  dutv  of  the  receiver  to  render  his  accounts 
to  the  court  at  regular  intervals,  and  without  being  called  upon  to 
do  so  by  the  court  or  parties  interested.*  The  regular  practice  is  to 
render  an  account  not  less  frequently  than  once  a  year.®  In  cases 
where  there  are  minors  interested  in  the»  funds  in  the  hands  of  a 
receiver,  there  is  an  especial  reason  why  he  should  be  required  to 
render  his  accounts  promptly  and  without  delay.^  And  it  is  a  rule 
in  the  Irish  chancery  court  that  a  minor,  on  attaining  his  majority, 
may  call  upon  the  receiver  of  his  estate  to  account  for  the  whole 
period  of  the  receivership,  notwithstanding  that  intermediate  ac- 
counts have  been  rendered.® 

In  case  of  an  irregularity  as  to  the  appointment,  the  receiver's 
account  will  be  examined  with  exceptional  strictness.®  A  receiver 
may  voluntarily  render  an  account  before  the  end  of  the  receiver- 
ship.^*' He  may  correct  mistakes  therein."  It  is  peculiarly  the 
province  of  the  chancery  court  appointing  a  receiver  to  adjust  his 


520;  In  re  Commonwealth  Ins.  Co.  32 
Hun,  78;  Hinckley  v.  Railroad  Co. 
100  U.  S.  153. 

♦Central  Trust  Co.  v.  Wabash,  St 
Louis,  etc.,  R.  R.  Co.  23  Fed.  R.  863. 
The  reason  assigned  in  this  case  was 
that  such  an  arrangement  would  facili- 
tate the  ascertainment  of  the  particu- 
lar equities  of  each  division  inter  sese, 

^McBride  v.  Clarke,  i  Mol.  233; 
Adams  v.  Woods,  8  Cal.  306.  C/. 
Mabry  v.  Harrison,  44  Tex.  286;  Fel- 
ton  V.  Felton,  47  W.  Va.  27,  34  S.  E.  R. 

753. 

« Day  V.  Croft,  6  Eng.  L.  &  Eq.  62 ; 
Lowe  V.  Lowe,  i  Tenn.  Ch.  515.  Cf, 
Bertie  v.  Lord  Abingdon,  8  Beav.  53. 
In  this  case  a  day  in  each  year  was 
set  upon  which  the  account,  properly 


verified  and  showing  the  actual*  bal- 
ance on  hand,  was  to  be  brought  In. 
This  was  done  because  such  balance 
never  clearly  appeared  and  the  re- 
ceiver was  required  to  pay  the  costs 
of  the  application.  In  New  York,  the 
accounting  of  receivers  of  corporations 
is  fixed  at  six  months  by  statute. 
N.  Y.  Laws  of  1883,  chap.  378,  S  4. 

T  Dease  v.  Reilly,  4  Dru.,&  War.  284, 
2  Con.  &  Law.  441.  It  seems  that 
where  all  the  parties  are  adults,  they 
are  competent  to  consent  to  a  delay. 

®Wildridge  v.  McKane,  2  Mol.  545. 

•Corey  v.  Long,  12  Abb.  Pr.  (N.  S.) 
427. 

^OBank  Comrs.  v.  Franklin  Institute 
for  Savings,  11  R.  I.  557. 

^1  How  v.  Jones,  60  Iowa,  70. 
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accounts,  and  to  it  he  must  account.**  But  where  it  appears  that 
the  receiver  never  received  any  assets,  and  there  is  nothing  for 
which  he  can  account,  he  will  not  be  required  to  render  an  ac- 
counting.** 

Concerning  tKe  receiver's  final  accounting  and  report  this  has  been 
said :  "  The  proper  practice  *  *  *  is  for  the  court,  after  it  has 
reached  a  conclusion,  to  order  the  receiver  to  account,  on  notice  to 
all  parties  interested;  and  upon  such  accounting  all  questions  can 
be  settled,  and  the  findings  of  fact  and  conclusions  of  law  relating 
to  such  matter  can  be  embodied  in  the  decision  of  the  court  upon 
the  merits  of  the  action.  *  ♦  ♦  The  final  decree  should  settle 
what  compensation  the  receiver  is  to  have,  what  expenditures  he 
shall  be  reimbursed  for,  how  he  shall  be  paid,  whether  out  of  the 
funds  in  his  hands,  or  by  one  of  the  parties  to  the  action."** 

A  receiver  should  present  his  accounts  in  such  condition  as  to 
inform  the  parties  interested  so  that  they  may  judge  of  their  cor- 
rectness.** For  all  his  charges  against  the  trust  fund  the  receiver 
should  show  satisfactory  vouchers  and  proofs.  He  must  take  proper 
receipts  from  the  persons  to  whom  he  makes  pa3mients.  "  The  re- 
ceiver is  held  to  great  strictness  in  respect  of  his  accounts;  and 
when  he  fails  to  produce  vouchers  for  disbursements,  a  satisfactory 
reason  for  such  failure  should  be  given.  *  *  *  The  vouchers 
should  be  filed  with  the  account ;  and  for  such  items  as  there  are  no 
vouchers,  the  receiver  should  file  a  verified  statement  showing  to 
whom,  for  what  and  when  such  items  were  paid,  and  this  verifica- 
tion should  be  positive;  not  merely  upon  belief."*^ 

The  account  of  a  receiver  is  without  binding  force  unless  con- 
firmed, because  it  is  his  own  ex  parte  statement.  There  is  a  wide 
distinction  between  his  report  and  that  of  a  master  in  chancery; 
the  former  has  no  probative  effect.*^  The  receiver's  report,  when 
verified,  is  said  to  be  prima  facie  evidence  of  its  correctness,  and 
sufficient  to  justify  the  order  made  by  the  court  upon  it.  It  is  enti- 
tled to  the  same  consideration  as  the  return  of  any  other  officer 
of  the  court,  and  in  order  to  be  impeached  must  be  overcome  by 
other  competent  evidence.*®     The  account  being  rendered  to  the 

Instate  to  Use  of  Peterson  v.  Gib-  &   Savings  Bank  v.   Frankenthal,   55 

son,  21  Ark.  140.  111.  App.  400. 

IS  Lyons  v.  Atlanta  Hill  Gold  Min-  i<^HefFron  v.  Rice,  40  III.  App.  244. 

ing  &  Mill  Co.  14  N.  Y.  S.  533.  "  Felton  v.  Felton,  47  W.  Va.  27,  34 

"Cutler  V.  Pollock  (N.  D.),  59  N.  S.  E.  R.  753. 

W.  R.  1062.  19  State  v.  Nebraska  Savings  &  Ex- 

IB  Hayden  v.  Chicago  Title  &  Trust  change  Bank,  61  Neb.  496»  85  N.  W. 

Co.  55  111.  App.  341;  American  Trusf  R.  391. 
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court  by  its  officer,  the  receiver  is  not  entitled  to  a  jury  in  its 
settlement.  *• 

Section  607.  Of  the  Duty  of  the  Receiver  to  Invest  the  Fund* 
—  When  Chargeable  with  Interest. —  It  is  the  duty  of  the  receiver 
to  make  such  use  of  the  property  that  may  come  into  his  hands 
as  to  secure  the  largest  revenue  consistent  with  safety,  and  when- 
ever the  property  can  be  rented  or  loaned  so  as  to  produce  an 
income,  this  should  be  done.^  Accordingly,  if  the  receiver  exer- 
cise his  best  judgment  and  act  in  good  faith,  he  will  not  be  liable 
for  losses  ;^^  but  if  he  invest  the  property  in  such  a  way  as  to  secure 
to  himself  a  personal  benefit,  he  will  be  required  to  account  there- 
for, and  may  even  be  charged  interest.^  And  he  is  chargeable  with 
interest  upon  the  available  funds  of  the  estate,  whether  actually 
collected  or  not,  if,  by  good  management,  they  might  have  been 
collected.^  Accordingly,  a  receiver  who  retains  money  in  his  own 
hands  for  ^his  individual  benefit,  will  be  charged  interest  which  will 
be  computed  with  yearly  rents  f^  but  a  receiver  will  not  be  charge- 
able with  profits  which  incidentally  accrue  to  him,  as,  e,  g,,  where  he 
is  paid  a  commission  for  procuring  a  loan  for  certain  mortgagors  of 
a  bank  of  which  he  is  the  receiver,  the  money  so  raised  being  used 
to  cancel  a  debt  owed  to  the  bank.^ 

A  receiver  should  not  loan  or  in  any  way  pay  out  the  trust  funds 
without  direction  from  the  court.  He  should  advise  the  court  as  to 
the  fund  on  hand,  and  ask  for  direction  as  to  its  keeping  and  disposi- 
tion.** Where  a  receiver  was  discharged  for  dereliction  of  duty,  his 
compensation  and  all  accounts  not  filed  within  the  time  prescribed 
were  not  allowed,  and  he  was  ordered  to  pay  interest  on  all  balances, 
if  any,  from  time  to  time.^  A  receiver  of  a  public  trust,  having  a 
salary,  is  accountable  for  interest  made  on  balances  in  his  hands, 
notwithstanding  prior  accounts  were  settled  without  demanding 
such  interest.^ 


i»Akers  v.  Veal,  66  Ga.  302.  The 
rule  is  otherwise  in  Texas.  Hamm  v. 
Stone  &  Sons  Live  Stock  Co.  35  S. 

W.  R.  427. 

20  Adair  County  v.  Ownby,  75  Mo. 
282. 

21  Hynes  v.  McDermott,  3  N.  Y.  St 
R.  582. 

22Battaile  v.  Fisher,  36  Miss.  321. 
The  property  in  this  case  consisted  of 
slaves,  which  the  receiver  employed  in 
his  own  business,  and  he  was  held  lia- 
ble for  their  reasonable  hire.  See  also 
Utica  Ins.  Co.  v.  Lynch,  11  Paige,  520. 


2*  Hooper  v.  Winston,  24  111.  353; 
Shaw  V.  Rhodes,  2  Russ.  539. 

24  Foster  v.  Foster,  2  Bro.  C.  C.  616. 

20  Special  Bank  Comrs.  v.  Franklin 
Inst.  II  R.  I.  557. 

2«  Schwartz  v.  Keystone  Oil  Co.  153 
Pa.  St.  283,  25  Atl.  R.  1018. 

27 /n  re  Estate  of  St.  George,  19  L. 
R.  Ir.  566. 

28  Lonsdale  v.  Church,  3  Brown's  Ch. 

41. 

See  section  617,  as  to  when  receiver 
is  chargeable  with  interest. 
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Section  608.  Of  Calling  a  Receiver  to  Account. —  According  ta 

the  English  practice  the  receiver  is  under  the  control  of  the  master, 
and  is  required  to  pass  his  accounts  before  him,^  and  it  seems  that 
imtil  the  receiver  has  rendered  at  least  one  full  account,  any  party 
to  the  proceeding  may  move  for  an  accounting.^  Where  a  receiver 
of  rents  was  appointed  in  a  suit  against  the  vendor  for  specific  per- 
formance of  a  contract  of  sale,  upon  the  application  of  the  purchaser, 
and  the  bill  was  dismissed,  the  receiver  was  ordered  to  account  upon 
a  petition  presented  by  the  vendor.^^  But  he  will  not  be  compelled 
to  account  and  to  exhibit  his  books  to  a  party  to  the  suit  in  which 
he  was  appointed.  And  an  accounting  cannot  be  required  unti! 
the  rights  of  the  parties  have  been  finally  passed  upon,  and  the 
account  is  to  be  rendered  to  the  court  and  not  to  the  parties  to 
the  suit.^  So,  also,  if  any  third  person  make  an  application  that  a 
receiver  pass  his  accounts,  the  request  will  be  refused.'*  But  where 
the  receiver  became  insane,  the  court  directed  that  his  surviving' 
surety  might  pass  the  accounts,  and,  the  balance  being  paid  into 
court,  that  the  recognizance  should  be  vacated.^ 

A  court  of  chancery  has,  however,  no  jurisdiction  to  order,  in 
a  summary  way,  the  executor  of  a  deceased  receiver  to  pass  his 
accounts  and  pay  over  the  balance.**  But  where  the  personal  rep- 
resentative of  a  deceased  receiver  submitted  to  account  for  rents 
collected  by  the  receiver,  it  was  held  that  the  court  had  jurisdiction 
to  order  him  to  pay  over  the  balance  due.**  It  is  held  in  New 
York  that  if,  during  the  pendency  of  proceedings  for  an  account- 
ing instituted  by  the  receiver  of  a  corporation,  one  of  the  receivers 
die,  the  court  may  make  an  order  reviving  and  continuing  the  ac- 
counting against  his  representatives,  and  directing  them  to  come  in 
upon  such  accounting  and  be  bound  by  such  orders  and  decrees  as 
may  be  made.*^    Where  a  receiver  has  rendered  a  report  and  it  has 


»  Rennet's  Master,  98. 

^Lowe  V.  Lowe,  i  Tenn.  Ch.  515; 
Stretch  v.  Gowdey,  3  Tenn.  Ch.  565. 

31  Pitt  V.  Bonner,  5  Sim.  577. 

82Musgrove  v.  Nash,  3  Edw.  Ch. 
172,  where  the  defendants  in  the  suit 
in  which  the  receiver  was  appointed 
prayed  that  moneys  in  his  hands  might 
be  paid  into  court,  and  complained  that 
he  had  not  furnished  them  with  state- 
ments  of  his  accounts. 

MColburn  v.  Cooper,  8  Ir.  Eq.  510. 

MWebb  V.  Cashel,  11  Ir.  Eq.  558. 


*  Jenkins  v.  Briant,  7  Sim.  171.  In 
such  a  case,  the  representative  should 
petition  to  have  the  accounts  passed* 
the  bond  discharged,  and  a  new  re- 
ceiver appointed.  Smith  on  Receivers, 
191. 

^Magan  v.  Fallon,  5  Ir.  Eq.  490. 
The  form  of  the  order  made  in  this 
case  is  given  in  the  report,  q,  v. 

3*^  In  the  Matter  of  Columbian  Ins. 
Co.  30  Hun,  342;  Matter  of  Foster.  7 
Hun,  129.  Qu€fre,  whether  such  de« 
crees  would  have  the  force  of  estab* 
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been  passed  by  the  master,  it  cannot  be  assailed  in  any  other  way 
than  by  a  direct  proceeding  alleging  erfor,  fraud,  mistake  or  the 
like.^ 

In  England  it  has  been  held  that  a  receiver  cannot  avail  himself 
of  the  statute  of  limitations  as  to  money  due  by  him  and  ^ot  ac- 
counted for,  even  though  his  final  accounts  have  been  passed  and 
his  recognizance  vacated,  inasmuch  as  such  sum  becomes  a  debt  of 
record,  by  reason  of  the  recognizance,  and  the  receiver  becomes  a 
trustee  for  the  persons  entitled  thereto.^  In  New  York  it  is  held 
that,  where  it  is  sought  to  review  proceedings  had  upon  a  settlerpent 
of  a  receiver's  accounts,  upon  the  ground  that  claims  allowed  and 
paid  out  thereunder  were  fictitious  and  unfounded,  the  better  pro- 
ceeding by  the  creditor  is  to  apply  to  be  made  a  party  to  the  suit  in 
which  the  order  was  made,  and  to  have  the  order  vacated,  because, 
in  such  a  case,  the  court  would  have  a  wider  discretion  and  greater 
power  to  grant  relief  than  in  an  independent  action.*^  But  an  order 
of  court  requiring  the  receivers  of  a  railroad  which  has  been  sold 
under  a  decree  of  foreclosure,  to  appear  and  account  before  a  desig- 
nated master,  applies  only  to  such  accounts  as  have  not  been  passed 
prior  to  the  order,  and  does  not  require  re-examination  of  any 
accounts  that  have  been  settled.**  And  where  the  executors  of  a 
receiver  apply  to  pass  his  accounts  and  to  pay  a  balance  into  court, 
and  it  is  so  ordered,  it  will  be  well  for  them  to  do  so  forthwith,  and 
not  risk  the  chance  of  circumstances  which  may  prevent  them  from 
complying  with  the  order  at  a  distant  day.*^  But  where  a  receiver 
appointed  for  the  benefit  of  a  tenant  for  life  never  acted,  but  per- 
mitted the  solicitor  in  the  cause  to  act  as  receiver  and  to  collect  all 
the  rents,  and  after  many  years  the  executor  of  the  receiver  was 
compelled  to  pay  into  court  the  amount  found  to  be  due,  notwith- 
standing that  the  solicitor  had  previously  paid  a  portion  to  the 


lishing  claims  against  the  estate  or 
whether  they  would  have  to  be  settled 
in  the  regular  course  of  administra- 
tion. 

88  Farmers'  Loan  &  Trust  Co.  v. 
Central  R.  R.  Co.  i  McCrary,  352,  2 
Fed.  R.  751. 

*>  Seagram  v.  Tuck,  L.  R.  18  Ch. 
Div.  296. 

*o  Schenck  v.  Ingraham,  5  Hun,  397, 
4  Hun,  67.  It  was  also  held  in  this 
case  that  the  fact  that  the  creditor  ap- 
plying to  intervene  is  entitled  to  par- 
ticipate in  the  fund  in  however  small 


a  degree,  is  sufficient  to  justify  the 
application. 

*i  Farmers'  Loan  &  Trust  Co.  v. 
Central  R.  R.  Co.  i  McCrary,  352,  2 
Fed.  R.  751. 

^Gurden  v.  Babcock,  6  Beav.  157. 
Thus  in  1812  the  executors  of  a  re- 
ceiver applied  to  pass  his  accounts  and 
to  pay  in  the  balance,  and  this  was 
ordered,  but  payment  was  not  made. 
In  1841,  they  were  ordered  to  pay  in 
the  balance  without  interest,  and  it  was 
held  that  they  could  not  object  upon 
the  ground  of  the  want  of  assets. 
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tenant  for  life,  it  was  held  that  the  executor  could  not  move  for  an 
accounting  of  what  was  paid,  and  for  the  enforcement  of  a  lien  upon 
the  estate  for  the  amount  which  should  be  found  to  be  due  upon  the 
accounting.^ 

On  a  sale  of  property  by  the  receiver  to  a  firm  of  which  he  is 
manager  he  will  not  be  required  to  account  for  profits  made  by  the 
firm,  when  it  appears  that  the  trust  estate  was  benefited  by  the  sale, 
that  there  were  insufficient  funds  to  ship  the  shingles  to  another 
market,  and  that  the  same  vendee  had  previously  purchased  one- 
third  of  the  product  of  the  corporation.^ 

Section  609.  The  Practice  Upon  the  Accountings — Reference 
of  Accounts  —  Exceptions  to  —  Payments  Under. —  It  is  a  general 

rule  of  practice  in  these,  as  in  other  suits  which  involve  the  examina- 
tion of  long  accounts,  that  the  matter  shall  be  referred  to  a  master  or 
other  officer ;  and  this  rule  applies,  indeed,  with  especial  force  to  the 
settling  of  the  accounts  of  a  receiver.  If  the  receiver  apply  for  a 
referee  to  pass  his  accounts,  he  should  first  file  a  full  and  definite 
statement,  verified  by  his  oath,  itemizing  with  particularity  the 
various  claims  made  by  him,  and  the  reference  should  relate 
specifically  to  the  claims  therein  contained.**^ 

In  regard  to  the  conduct  of  the  reference  and  the  powers  of  the 
master  or  referee,  some  questions  have  arisen  which  are  not  as  yet 
entirely  settled.  In  England  the  report  need  not  be  confirmed  by 
the  court,  and  hence,  exceptions  cannot  be  taken.  Formerly  the  only 
recourse  of  a  party  aggrieved  was  to  petition  the  court  to  review 
the  questions  of  law  arising  thereunder,  but  upon  such  review,  ques- 
tions of  fact  involving  the  correctness  of  items  could  not  be  consid- 


**Gurden  v.  Babcock,  6  Beav.  157. 

^  Chandler  v.  Gushing- Young  Shin- 
gle Co.  13  Wash.  89,  42  Pac.  R.  548. 

^  People  V.  Columbia  Car  Spring  Co. 
12  Hun,  585.  In  this  case,  upon  an 
appeal  from  an  order  directing  a  refer- 
ence, the  court,  by  Davis,  P.  J.,  said: 
"The  petition  of  the  receiver  fails  to 
show  that  he  had  filed  or  presented  any 
account,  as  the  established  practice  of 
the  court  requires.  It  states  his  claim 
in  the  most  general  and  indefinite  man- 
ner. The  parties  had  no  information 
of  what  he  claimed  to  be  entitled  to, 
either  for  his  compensation  or  his  dis- 
bursements and  expenses.    It  was  his 


duty  to  have  first  filed  his  account  or 
presented  it  with  his  petition,  so  that 
the  parties  against  whom  it  is  claimed 
might  have  had  an  opportunity  to  de- 
termine whether  they  were  willing  to 
consent  to  the  same  without  the  ex- 
pense of  a  reference,  and  the  court  also 
might  have  had  an  opportunity  to  pass 
upon  the  petition  of  the  receiver  with 
a  better  understanding  of  the  nature 
and  extent  of  his  claim.  To  sustain 
the  order  as  made  would  introduce  a 
looseness  of  practice  in  such  cases 
which  might  lead  to  great  abuse.''  The 
order  was,  therefore,  reversed  without 
prejudice  to  a  renewal  of  the  motion. 
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cred.**  This  rule,  at  an  early  day,  found  favor  in  New  York  where 
it  was  adopted  by  the  court  of  chancery.*''  It  is  also  the  rule  in  the 
United  States  courts  ;^  but  not  in  Ireland,  where  the  court  will  re- 
view particular  items  of  the  account  ;*•  nor,  as  it  seems,  in  New 
Jersey.^ 

In  jurisdictions  where  exceptions  to  the  referee's  report  do  not 
lie,  the  master  or  referee  is  deemed  to  act  in  a  judicial  rather  than 
in  a  ministerial  capacity.**  A  receiver  having  in  his  hands  a  fund 
to  which  there  are  two  claimants,  each  of  whom  has  commenced  an 
action  against  him  for  the  recovery  of  the  same  and  has  obtained 
an  injunction  restraining  him  from  paying  the  fund  to  the  other, 
may  bring  an  action  in  the  nature  of  a  bill  of  interpleader,  to  com- 
pel the  rival  claimants  to  interplead  and  to  settle  their  rights  be- 
tween themselves.  In  the  meantime,  he  may  proceed  to  render  his 
accounts,  and  any  money  found  in  his  hands  may  be  paid  into  court, 
to  abide  the  event  of  the  litigation  upon  the  interpleader.*^^ 

If  objection  be  made  to  the  receiver's  account,  or  any  of  its  items, 
and  the  account  is  long  and  complicated,  the  better  and  usual  prac- 
tice is  to  refer  it,  or  the  disputed  items,  to  a  master  or  referee,  to 
take  testimony  and  report  his  conclusions."  Notice  of  the  reference 
and  hearing  must  be  given  to  the  parties  interested."  Exceptions 
to  a  receiver's  account  must  distinctly  specify  the  matters  to  which 
objection  is  taken." 

Section  6io.  What  Expenditures  by  the  Receiver  WUl  be  Al- 
lowed Upon  the  Accounting —  It  may  be  stated  generally  that  all 
the  property  which  comes  into  the  possession  of  the  court  through 
its  receiver,  together  with  all  the  rents,  issues  and  profits  arising 
therefrom,  must  be  applied  to  the  satisfaction  of  the  decree  after 


*•  Shewell  v.  Jones,  2  Sim.  &  St.  170, 
affirmed,  3  Russ.  522;  Cowper  v.  Earl 
Cowper  (1734),  2  P.  Wms.  720. 

*TBrower  v.  Browcr,  2  Edw.  Ch. 
621. 

*®  Cowdrey  v.  Railroad  Co.  i  Woods, 
331,  sub  notn.  Galveston  R.  R.  Co.  v. 
Cowdrey,  affirmed,  li  Wall.  459. 

^Beytagh  y.  Concannon,  10  Ir.  Eq. 

351. 

^  Woolsey  v.  Cummings  Car  Works, 

33  N.  J.  Eq.  432;  Richards  v.  Morris 

Canal  &  Banking  Co.  4  N.  J.  Eq.  428; 

Afechanics'    Bank   of   Philadelphia   v. 


Bank  of  New  Brunswick,  3  N.  J.  Eq. 

437. 

^1  Cowdrey  v.  Railroad  Co.  i  Woods, 
331,  affirmed,  11  Wall.  459. 

*2Winfield  v.  Bacon,  24  Barb.  154. 
Cf,  Adams  v.  Woods,  8  Cal.  306. 

MHeffron  v.  Rice,  40  111.  App.  244; 
Hayden  v.  Chicago  Title  &  Trust  Co. 
55  111.  App.  341;  American  Trust  & 
Savings  Bank  v.  Frankenthal,  55  111. 
App.  400. 

Mid. 

wPelton  V.  Felton,  47  W.  Va.  27, 
34  S.  E.  R.  753. 
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deducting  taxes,  insurance  and  other  allowable  charges."  This 
being  the  rule,  the  question  arises  what  expenditures  a  receiver  may 
lawfully  make  out  of  the  fund  with  which  he  may  be  credited  upon 
the  accounting.  The  matter  of  expenditures  is,  in  general,  strictly 
regulated,  and  the  first  and  most  essential  rule  is  that  the  receiver 
will  not  be  credited  with  any  payments  which  are  not  made  by 
leave  of  the  court  by  which  he  was  appointed.*^  Various  limitations, 
have  been  engrafted  upon  this  rule  which  operate  to  relieve  it  of 
some  of  its  harshness,  and  which  are  the  result  of  an  effort  to  save 
the  trust  property  the  expense  of  repeated  applications  to  the  court 
for  instructions.  Accordingly  a  receiver  may  lawfully,  under  some 
conditions,  make  such  use  of  the  trust  fund  without  leave  of  the 
court,  as  is  necessary  to  preserve  it,  or  to  secure  an  income  from 
it  according  to  customary  good  usage,  subject,  however,  to  the  super- 
vision of  the  court.**  This  relieves  the  receiver  of  personal  liability 
where  he  expends  small  sums,  or  acts  in  good  faith  and  for  the  best 
interests  of  the  property  in  emergency  involving  expense,  in  order 
to  prevent  loss  or  damage.*® 

A  receiver's  charges  in  his  account  of  expenditures  must  be 
reasonable,  and  what  is  reasonable  under  the  circumstances  is  for  the 
court  to  determine.^  Thus  a  receiver  has  been  permitted,  without 
leave  of  the  court,  to  charge  the  funds  with  a  reasonable  premium  of 
insurance  paid  for  the  protection  of  the  property  f^  and  also  with  the 
amount  of  an  award  paid  to  recover  books  necessary  for  him  in  con- 
ducting suits  connected  with  the  receivership,®^  and  with  amounts 
necessary  to  employ  agents  where  the  estate  lay  at  a  distance,**  and 
with  a  reasonable  compensation  for  assistants,  clerks  and  watchmen 
where  necessary.**  And  where  the  receiver  was  directed  to  apply  the 
revenue  from  certain  pieces  of  property  to  the  repair  and  betterment 
of  others,  he  was  allowed  sums  laid  out  for  what  seemed  to  him 
necessary  repairs.**    But  he  cannot  employ  a  deputy  receiver  Avhose 


w  Pepper  v.  Shepherd,  4  Mackcy  (D. 
C)  269,  279. 

^^7  Hooper  v.  Winston,  24  111.  353. 

M  Atwood  V.  Knowlson,  91  111.  App. 
265. 

«>  Blunt  V.  Clitherow,  6  Ves.  799; 
Hynes  v.  McDermott,  3  N.  Y.  St.  R. 
582.  As  to  what  will  be  held  reason- 
able expenses  in  carrying  on  a  business, 
see  Flagg  v.  Metropolitan  Ry.  Co.  10 
Fed.  R.  413,  per  Blatchford,  J.,  4  Am. 
&  Eng.  Corp.  Cas.  140. 


«>  Wells  V.  Wales,  31  Eng.  Law  & 
Eq.  562;  Wastell  v.  Leslie,  31  Eng. 
Law  &  Eq.  563  (n.). 

•^  Brown  v.  Hazelhurst,  54  Md.  ad. 

•*  Adams  v.  Woods,  15  Cal.  2061 

•s  Blank  v.  Lindsey,  15  Ves.  91. 

^Dickerson  v.  Van  Tine,  i  SandL 
Super.  Ct  724;  Taylor  v.  Sweet,  4D 
Mich.  736;  Corey  v.  Lon^,  12  Abb.  Pr. 
(N.  S.)  4S^;  Howes  v.  Davis,  4  Abb. 
Pr.  71. 

«  Hynes  v.  McDermott,  3  N.  Y.  St. 
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remuneration  shall  be  paid  out  of  the  fund.^  Accordingly,  when 
the  receiver  has  paid  no  money,  but  has  made  an  arrangement  with 
a  deputy  to  receive  such  compensation  as  the  court  may  allow,  the 
contract  should  be  reported  to  the  court,  and  a  blank  left  in  the 
report  for  the  sum  that  may  be  allowed.^ 

A  receiver  who  pays  claims  against  his  predecessors  is  in  no 
better  condition  than  his  predecessor  with  regard  to  them,  and, 
therefore,  if  the  predecessor  were  in  arrears,  he  cannot  be  allowed 
the  credit.^  A  receiver  is  not  entitled  to  reimbursement  for  the 
expenses  of  journeys  to  a  foreign  country,  for  the  purpose  of  prose- 
cuting proceedings  before  the  tribunals  of  that  country,  for  the  re- 
covery of  property  belonging  to  the  estate,  unless  he  had  express 
authority  from  the  court  for  such  journey.^ 

It  has  been  said  that  when  receivers  carrv  on  the  business  of  a 
corporation  and  sell  the  property,  they  cannot  diminish  the  fund  due 
the  lien  creditors  by  retaining  an  allowance  for  their  fees  and  those 
of  counselJ^  And  where  a  receiver  continued  the  operation  of  a 
glass  plant  beyond  the  authority  given  him,  and  at  a  loss,  it  was  held 
that  the  claims  for  labor  should  be  first  paid  and  that  the  deficit 
should  be  charged  against  the  receiver  J* 

Section  611.  Generally  of  the  Expenditures  to  be  Allowed  — 

Expenses  of  Receivership  —  Payment  of A  receiver  is  a  trustee, 

bound  as  such  to  the  exercise  of  prudence  and  good  faith  in  all  his 
dealings  with  the  trust  estate.  Allowance  for  expenses  is  not  a 
matter  of  course,  and  the  receiver's  accounts  should  be  carefully 
scrutinized  by  the  chancellor.  If  there  are  unnecessary  or  extrava- 
gant expenditures  they  should  be  reduced  or  entirely  rejected." 

The  expenses  attending  the  maintenance  of  the  receiver's  ap- 
pointment are  to  be  allowed.*^'    A  corporation  appointed  receiver  is 


R.  582.  This  disbursement  was  sub- 
ject, of  course,  to  the  allowance  of  the 
court. 

«®  Corey  v.  Long,  12  Abb.  Pr.  (N. 
S.)  427.  The  question  of  employing 
counsel  will  be  considered  hereafter. 

•^  Adams  v.  Woods,  15  Cal.  206.  If 
the  allowance  be  unsatisfactory,  the 
aggrieved  party  may,  of  course,  object 
by  motion  in  th^  cause. 

^  Battaile  v.  Fisher,  36  Miss.  321. 

»  Malcolm  v.  O'Callaghan,  3  Myl.  & 
Cr.  52. 


^<>  Moore  v.  Lincoln  Park  &  Steam- 
boat Consolidation  Co.  196  Pa.  St.  519, 
46  Atl.  R.  857,  following  Lane  v.  Hotel 
Co.  190  Pa.  St.  230,  42  Atl.  R.  697. 

^Gillespie  v.  Blair  Glass  Co.  189 
Pa.  St.  50,  41  Atl.  R.  1 1 12. 

■^  Schwartz  v.  Keystone  Oil  Co.  153 
Pa.  St.  283,  25  Atl.  R.  1018. 

WKimmerle  v.  Dowagiac  Mfg.  Co. 
(Mich.)  63  N.  W.  R.  529.  But  not  in 
a  direct  proceeding  to  discharge  him. 
Hoffman  v.  Bank  of  Minot  (N.  D.), 
61  N.  W.  R.  1031. 
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not  entitled  to  the  expense  of  an  agent  employed  to  perform  its 
duties^* 

It  is  a  general  principle  that,  when  a  trust  fund  is  brought  into 
court  for  administration  and  distribution,  it  must  bear  the  expenses 
incurred  in  the  proceedings,  and  they  must  be  paid  in  preference  to 
all  other  claims  against  it J^  Where  a  receiver  is  appointed  without 
cause  the  party  moving  for  the  appointment  should  be  required  to 
pay  the  expenses  of  the  receivership.'^*^  It  is  sometimes  the  case 
that  certain  expenses  should  be  paid  by  the  successful  party;  such 
as  he  would  have  had  to  pay  without  a  receiver."  If  a  receiver 
takes  possession  of  and  preserves  property,  the  expenses  in  caring 
for  it  are  a  charge  on  it  regardless  of  its  ownership.^® 

Where  a  large  number  of  vouchers  was  filed  and  the  clerk  charged 
for  each  one,  instead  of  all  as  one  filing,  the  charge  was  sustained 
by  the  chancellor,  whose  ruling  the  appellate  court  refused  to  dis- 
turb, saying  that  it  did  not  show  an  abuse  of  discretion.'*  Expendi- 
tures for  assistance  to  the  receiver,  when  shown  to  have  been  neces- 
sary, will  be  allowed  to  a  reasonable  amount.®*^  Fees  of  a  referee  are 
part  of  the  costs  of  the  receivership  proceeding,  and  entitled  to  pref- 
erence over  any  amoimt  adjudged  to  be  due  the  parties;  and  this 
though  the  receiver  has  incurred  liabilities  exceeding  the  avail- 
able assets.®* 

Where  a  receiver  of  a  company  having  a  concession  from  the 
Columbian  Exposition  continued  to  run  the  business  of  the  company 
on  the  exposition  grounds,  it  was  held  that  the  percentage  due  the 
exposition  company  should  be  paid  as  a  part  of  the  necessary  ex- 
penses attending  the  running  of  the  business,  and  in  preference  to 
other  creditors.®^  When  a  court  of  equity  takes  property  under  his 
charge  through  a  receiver,  the  property  becomes  chargeable  with 
the  necessary  expenses  incurred  in  taking  care  of  it,  including  the 
allowance  to  the  receiver  for  his  services.®^    The  expenses  attending 


7*Kimmerle  v.  Dowagiac  Mfg.  Co. 
(Mich.)  63  N.  W.  R.  529. 

'^^  Petersburg  Savings  &  Ins.  G).  v. 
Delia  Torre,  70  Fed.  R.  643- 

''^  Myers  v.  Frankenthal,  55  111.  App. 
390.    See  section  95. 

"  Cutter  V.  Pollock,  4  N.  D.  205,  59 
N.  W.  R.  1062,  so  Am.  St.  R.  644. 

T^Heise  v.  Starr,  44  111.  App.  406; 
Pennsylvania  Co.  v.  Jacksonville, 
Tampa  &  Key  West  Ry.  Co.,  66  Fed. 
R.  421,  13  C.  C.  A.  550. 


^Pennsylvania  Co.  v.  Jacksonville, 
Tampa  &  Key  West  Ry.  Co.,  66  Fed. 
R.  421,  13  C.  C.  A.  550. 

«>  Davis  V.  Stover,  16  Abb.  Pr.  (N. 
S.)  225. 

81  Crotty  V.  Jarvis,  20  N.  Y.  S.  728. 

®  Spencer  v.  World's  Columbian  Ex- 
position, 58  111.  App.  637. 

^Knickerbocker  v.  McKindley,  122 
111.  53S»  50  N.  E.  R.  330. 
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a  receivership  are  entitled  to  priority  of  payment  out  of  the  funds 
in  the  possession  of  the  receiver.®*     The  expense  of  procuring  a 
receivership  for  an  insolvent  corporation,  including  the  services  of 
counsel,  are  properly  charged  against  the  fund  brought  into  the 
custody  of  the  court.®^     But  expenses  of  a  receivership  cannot  be 
paid  to  the  displacement  of  a  mortgage  when  the  mortgagee  is  not 
a  party  to  the  proceedings,®*    although  he  intervened  in  the  receiver- 
ship proceedings.®^     The  operating  expenses  of  property  in  the 
possession  of  a  receiver  may  be  charged  against  the  property,®® 
and  to  the  exclusion  of  the  general  creditors.®®    It  has  been  declared 
that  if  the  proceeds  of  the  sale  of  the  assets,  together  with  its  earn- 
ings, be  insufficient  to  pay  the  expenses  cf  the  receivership,  the 
court  may  render  judgment  for  the  deficiency  against  the  complain- 
ant at  whose  instance  the  receiver  was  appointed  and  continued. 
It  was  said  to  be  the  duty  of  the  complainant  to  keep  informed  in 
respect  to  the  progress  of  the  receivership,  the  property  and  its 
probable  outcome,  and,  whenever  he  became  unwilling  to  further 
stand  good  for  any  deficiency,  to  ask  the  court  to  bring  the  business 
to  an  end.^    Where  there  was  a  receivership  of  three  separate  funds, 
which  were  derived  from  the  property  of  an  individual,  a  firm  of 
which  he  was  a  meriiber,  and  the  joint  estate  of  himself  and  wife,  it 
was  held  that  the  expenses  of  the  receiver  could  be  charged  against 
any  one  of  them.®*    A  court  may  require  the  plaintiff,  who  is  un- 
successful in  maintaining  the  suit,  to  pay  the  fees  and  expenses  at- 
tending the  receivership,  and  if  the  defendant  has  paid  the  expenses 
the  plaintiff  may  be  required  to  reimburse  him.®^    If  the  appointment 
was  improperly  procured,  the  expenses  should  be  taxed  against  the 
plaintiff.®^    It  has  been  declared  to  be  the  general  rule  that  where 
the  appointment  is  made  without  power  or  authority,  or  is  improp- 
erly made,  the  expenses  of  the  receivership  must  be  paid  by  the 
parties  to  the  suit.®*     The  mortgagee  is  not  liable  for  operating 
expenses  incurred  by  a  receiver  appointed  in  a  proceeding  to  fore- 


st Bogardus  v.  Moses,  181  111.  554, 54 
N.  E.  R.  984. 

^  Stone  V.  Omaha  Fire  Ins.  G).  61 
Neb.  834,  86  N.  W.  R.  468. 

8«MacKeel  v.  Hotchkiss,  190  111.  311, 
60  N.  E.  R.  524. 

^  Houston  Ice  &  Brewing  Co.  v. 
Fuller,  26  Tex.  Civ.  App.  239,  63  S.  W. 
R.  1048. 

s^Gillam  v.  Nussbaum,  95  111.  App. 

^7.  '^ 


^  Friedheim  v.  Crescent  Cotton  Mill, 
64  S.  C.  27 f  42  S.  E.  R.  119. 

^  Chapman  v.  Atlantic  Trust  Co. 
(C.  C.  A.)  119  Fed.  R.  257. 

®i  Cannon  v.  Snipes,  32  Wash.  243, 
73  Pac.  R.  379. 

»2  Cutler  V.  Pollock,  7  N.  D.  631,  76 
N.  W.  R.  235. 

M  Hughes  V.  Link-Belt  Machinery 
Co.  95  in.  App.  323. 

»*  Ford  V.  Gilbert,  71  Pac  R.  971. 
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close  a  mortgage  on  a  railroad,  unless  such  liability  is  imposed  l^ 
the  court  as  a  condition  of  the  appointment."* 

Section  612.  Of  Expenditures  in  Railway  Receiverships. —  Ow- 
ing to  the  peculiar  nature  of  a  railway  receivership,  many  large 
amounts  of  money  must  constantly  be  disbursed  by  the  receiver  in 
operating  the  road  and  in  keeping  the  property  in  repair.  The  rule 
upon  this  point  in  these  cases  was  declared  by  the  supreme  court  of 
the  United  States  in  the  case  of  Cowdrey  v.  The  Railroad  Com- 
pany,^ in  the  following  language :  "  It  may  be  laid  down  as  a  gen- 
eral proposition  that  all  outlays  made  by  the  receiver  in  good  faith,  in 
the  ordinary  cgyrge^  with  a  view  to  advance  and  promote  the  busi- 
ness  o^  the  road,  and  to  render  it  profitable  and  successful  are  fairly 
within  the  line  of  discretion  which  is  necessarily  allowed  to  a  re- 
ceiver intrusted  with  the  management  and  operation  in  his  hands. 
His  duties,  and  the  discretion  with  which  he  is  invested  are  very 
different  from  those  of  a  passive  receiver,  appointed  merely  to  col- 
lect and  hold  moneys  due  on  prior  transactions,  or  rents  accruing 
from  houses  and  lands.  *  *  *  And,  except  in  extraordinary 
cases,  the  submission  by  the  receiver  of  his  accounts  to  the  master 
at  frequent  intervals,  whereby  the  latter  may  ascertain  from  time  to 
time  the  character  of  the  expenditures  made,  and  disallow  whatever 
may  not  meet  his  approval,  will  be  regarded  as  a  sufficient  reference 
to  the  court  for  its  ratification  of  the  receiver's  proceedings.  In 
extraordinary  cases,  involving  a  large  outlay  of  money,  the  receiver 
should  always  apply  to  the  court  in  advance,  and  obtain  its  author- 
ity for  the  purchase  or  improvement  proposed." 

Claims  for  the  equipment  of  a  railway  in  the  hands  of  a  receiver, 
and  for  supplies  furnished  on  running  account  and  under  a  continu- 
ous contract,  are  payable  out  of  the  net  income  in  the  receiver's 
hands.®^  In  these  cases  the  receiver  states  his  accounts  and  submits 
them  to  the  master  for  inspection;  and  herein  the  master  acts  in  a 
judicial  rather  than  a  ministerial  capacity.  Exceptions  to  his  report 
do  not  lie,  but  if  he  err  the  court  may,  on  petition,  refer  the  matter 
back  to  him  for  correction.*^  The  action  of  receivers  of  railways  in 
making  expenditures  is  subject  to  review  by  the  court.** 

•ft  Farmers'   Loan   &    Trust    Co.   v.  York,  West  Shore  &  Buffalo  R.  R.  Co. 

Oregon  Pac.  R.  R.  Co.  (Oreg.)  48  Pac.  25   Fed.   R.   797;    s.    p.   Bumhani   v. 

R.  706.  Bowen,  ill  U.  S.  T7^ 

^  I  Woods,  331,  336,  sub  nom.  Gal-  •*  Cowdrey  v.  Railroad  Co.  x  Woods, 

veston  R.  R.  Co.  v.  Cowdrey,  affirmed,  331,  affirmed,  11  Wall.  459. 

II  Wall.  459;   International  &  Great  ^Internationa!   &   Great    Northern 

Northern  R.  R.  Co.  v.  Hemdon  (Tex.  R.  R.  Co.  v.  Hemdon(Tex.  Cit.  App.), 

Civ.  App.),  33  S.  W.  R.  377.  33  S.  W.  R.  377. 

w  United  States  Trust  Co.  v.  New 
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In  a  proceeding  to  foreclose  a  mortgage  on  a  railroad  the  trust 
fund  was  insufficient  to  pay  the  employees  of  the  receiver,  and  it  was 
declared  that  the  plaintiff  in  the  receivership  proceedings  was  not 
liable  for  such  expenses ;  that  while  the  court  had  the  power  to  im- 
pose conditions  in  making  the  appointment  as  to  the  pa}mient  of 
expenses,  not  having  done  so  the  employees  must  look  to  the  prop- 
erty in  the  custody  of  the  court  and  its  income  for  their  compensa- 
tion, and  cannot  require  any  of  the  parties  to  the  litigation  to  pay 
their  claims.^ 

Section  613.  Of  Allowances  for  Legal  Services  —  Counsel  Fees 
—  Payment  Of. —  A  receiver  is  entitled  to  be  repaid  his  disburse- 
ments in  actions  brought  by  or  against  him,  when  made  in  good 
faith  ;*  and  the  costs  of  the  proceeding  in  which  the  receiver  is  ap- 
pointed have  a  priority  over  all  other  demands  against  the  fund  in 
his  hands.*  As  a  general  proposition,  it  may  be  said  that  a  receiver 
may  retain  counsel  without  leave  of  the  court,  and  that  the  assets  in 
his  hands  are  liable  for  their  fees,  which  first,  however,  must  be 
allowed  by  the  court.*  But  usually  he  should  not  retain  the  counsel 
of  either  party,  especially  where  their  interests  conflict,  because  the 
receiver's  counsel  should  be  entirely  disinterested  in  the  matter ;  and 
where  he  does  retain  the  counsel  of  either  party,  the  court  may  refuse 
to  credit  him  with  their  fees  f  but  where  the  interests  do  not  con- 
flict, or  the  parties  consent  to  the  retainer,  the  fees,  if  reasonable, 
should  be  allowed.* 

It  has,  however,  been  held,  where  a  receiver  retained  counsel  to 
oust  the  lessees  of  another  receiver  and  succeeded  in  the  suit,  and 
afterward  by  proceedings  on  appeal  the  property  was  sold,  that  the 
attorneys  so  employed  are  creditors  of  the  receiver  employing  them, 
and  that  he  may  pay  their  fees  out  of  any  funds  that  came  to  his 
hands  as  receiver,  and  that  upon  so  doing  he  is  entitled  to  credit 
therefor  on  the  settling  of  his  accounts.*^    Where  the  receiver  agreed 


1  Farmers'  Loan  &  Trust  Co.  v.  Ore- 
gon &  Pacific  R.  R.  Co.  31  Oreg.  237, 
48  Pac.  R.  706,  38  L.  R.  A.  424. 

*How  V.  Jones,  60  Iowa,  70;  Howes 
V.  Davis,  4  Abb.  Pr.  71;  Cowdrcy  v. 
Railroad  Co.  i  Woods,  331,  sub  nom, 
Galveston  R.  R.  Co.  v.  Cowdrey,  af- 
firmed, II  Wall.  459. 

8  Read  v.  Corcoran,  i  Ir.  Ch.  (N.  S.) 

235. 
*/n  re  Colvin,  4  Md.  Ch.  126.    Con- 

53 


tra,  Corey  v.  Long,  12  Abb.  Pr.  (N. 
S.)  427. 

5  Adams  v.  Woods,  8  Cal.  306. 

®Hynes  v.  McDermott,  3  N.  Y.  St. 
R.  582;  Smith  V.  New  York  Consoli- 
dated Stage  Co.  18  Abb.  Pr.  419;  Ben- 
nett V.   Chapin,  3   Sandf.   Super.   Ct. 

^  State  V.  Edgefield  &  Kentucky  R. 
R.  Co.  4  Baxt.  92,  98.  See  also  6  Lea, 
353,  and  cf.  State  of  Tennessee  v.  Mc- 
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to  pay  the  attorney  for  his  services  in  recovering  a  tract  of  land 
held  adversely  a  sum  equal  to  one-half  of  the  amount  which  might 
be  recovered,  and  the  suit  was  successful,  and  the  land  sold  together 
with  other  property,  it  was  held  that  the  attorney  was  entitled  to 
compensation  out  of  the  fund  realized  from  the  sale.®  But  where 
the  attorney  of  the  receiver  applies  to  the  court  for  an  allowance  for 
his  services,  claiming  a  specific  sum,  the  court  will  not  grant  a 
larger  amount  even  though  it  might  have  been  reasonable  to  ask  it.* 
And  where  the  attorney  retained  was  the  partner  of  the  receiver,  and 
made  the  application  upon  his  own  petition  verified  by  himself,  with- 
out notice  to  any  party  concerned,  it  was  held  that  the  order  might 
be  assailed  collaterally  by  any  person  sought  to  be  affected  by  it.*® 

So,  also,  where  the  receiver  procures  his  appointment  and  secures 
the  possession  of  the  assets  fraudulently,  he  is  not  entitled  to  his 
expenses  in  defending  the  appointment  ;**  and  a  receiver,  upon  the 
passing  of  his  accounts,  is  not  entitled  to  an  allowance  out  of  a  fund 
in  his  hands  as  receiver  for  counsel  fees  which  he  has  paid  upon  an 
unsuccessful  defense  to  a  suit  brought  against  him  by  the  owner  of 
such  fund,  nor  for  the  expenses  of  an  unsuccessful  appeal  taken  by 
him  from  the  decree  in  that  suit.** 

An  allowance  of  counsel  fees  for  services  rendered  a  receiver  is 
made  to  the  receiver  and  not  to  the  counsel."  A  receiver  is  per- 
mitted to  retain  counsel,  and  fees  therefor  are  considered  within 
the  just  allowances  to  be  made  by  the  court.  The  allowance  of 
counsel  fees  involves  only  the  question  of  reasonableness,  and  may 
be  made  though  the  receiver  has  not  been  previously  authorized  to 
employ  counsel."  The  court  will  fix  the  amount  of  the  fee  to  be 
paid  counsel ;  and  the  order  of  the  court  is  res  ad  judicata  as  to  the 
amount,  so  far  as  the  receiver's  liability  is  concerned.  A  suit  against 
the  receiver  for  an  additional  sum  cannot  be  maintained.*' 

Where  a  receiver  has  paid  a  fee  to  an  attorney  for  services  in  col- 


Minnville  &  Manchester  R.  R.  Co.  6 
Lea,  369. 

^Hand  v.  Savannah  &  Charleston 
R.  R.  Co.  21  S.  C.  162,  182. 

^Richter  v.  Schroder,  no  111.  112. 

i<>In  the  Matter  of  the  Common- 
wealth Fire  Ins.  Co.  32  Hun,  78.  The 
court  accordingly  held  that  the  orders 
so  entered  should  not  have  been  re- 
ceived in  evidence  on  the  reference  to 
settle  the  receiver's  accounts,  for  the 
purpose  of  establishing  any  right  to  the 
moneys  directed  to  be  paid  by  them. 


"  O'Mahoney  v.  Belmont,  62  N.  Y. 
IJ3>  where  the  order  ^pointing  the 
receiver  was  reversed  on  appeal. 

^Utica  Ins.  Co.  v.  Lynch,  2  Barbw 
Ch.  573.  It  is  to  be  noted  that  neither 
the  defense  nor  the  appeal  in  this  case 
was  maintained  in  the  capacity  of  re- 
ceiver, but  merely  as  one  of  the  de- 
fendants thereto. 

w  Stuart  V.  Boulware,  133  U.  S.  7^ 

**Id.    See  section  233. 

ift  Walsh  V.  Raymond,  58  Conn,  ish 
20  Atl.  R.  464,  z8  Am.  St  R.  264. 
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lecting  money  due  the  estate,  and  such  services  are  beneficial  to 
the  parties  ultimately  entitled  to  the  fund,  there  is  no  reason  why 
the  fee  should  not  be  allowed."  A  receiver  was  appointed  of  an 
insolvent  corporation  by  a  state  court,  and  afterward  the  company 
was  adjudged  to  be  bankrupt.  In  litigation  between  the  assignee 
in  bankruptcy  and  the  receiver  over  the  possession  of  the  property, 
the  latter  employed  counsel.  In  accounting  to  the  assignee,  fees  to 
the  receiver's  counsel  for  services  in  resisting  the  assignee  were  re- 
fused." It  was  said  that,  under  the  bankrupt  act,  the  right  of  the 
assignee  to  the  property  was  paramount  to  that  of  the  receiver,  and 
that  the  services  of  the  receiver's  counsel  were  not  for  the  protection 
of  the  estate,  but  hostile  to  it. 

A  receiver  has  no  power  to  employ  counsel  to  perform  any  duty 
other  than  a  professional  and  skilled  one.^®  It  was  said  in  the  case 
cited  that  the  custom  of  receivers  employing  counsel  on  the  theory 
that  they  are  to  have  all  they  can  induce  the  court  to  pay,  rather 
than  for  the  best  interests  of  the  estate,  and  without  the  effort  to 
obtain  the  best  terms  practicable,  "  is  fraught  with  evil  and  should 
not  be  encouraged;"  that  the  receiver  should  employ  counsel  and 
pay  what  is  proper,  but  here  the  receiver  had  employed  counsel 
and  had  not  paid  him  and  might  never  pay  him,  and,  therefore, 
the  allowance  asked  for  attorney's  fees  should  not  be  allowed. 

The  right  of  the  receiver's  counsel  to  charge  the  trust  property 
with  the  amount  of  his  fee  does  not  arise  merely  from  the  contract 
with  the  receiver.  When  the  counsel  sues  in  another  court  to  en- 
force the  pa)rment  of  his  fee  he  must  show  that  his  charge  has  been 
approved  by  the  court  which  appointed  the  receiver,  or,  at  least,  had 
been  authorized  by  it.  That  a  receiver  may  be  sued  in  another  court 
does  not  result  in  giving  the  latter  court  the  power  to  determine 
matters  within  the  discretion  of  the  appointing  court.*® 

The  allowance  to  the  receiver's  attorney  is  a  part  of  the  taxable 
costs  in  the  proceeding,  and  is  to  be  paid  in  preference  to  the 
receiver's  certificates^^  and  the  secured  liens;**  and  if  there  be  no 
surplus  earnings,  then  out  of  the  corpus  of  the  property.^  For 
services  as  counsel  to  the  receiver  in  operating  thirteen  miles  of 

1®  How  V.  Jones,  60  Iowa,  70.  ^  Petersburg  Savings  &  Ins.  Co.  v. 

17  Piatt  V.  Archer,  13  Blatchf.  351.  Delia  Torre,  70  Fed.  R.  643. 

18 Henry  v.  Henry  (Ala.),  15  So.  R.  21  i^uisville,  Evansville  &  St.  Louis 

916.  R.  R.  Co.  V.  Wilson,  138  U.  S.  501. 

i»  International  &  Great  Northern  R.  22 1± 
R.  Co.  V.  Herndon  (Tex.  Civ.  App.), 
33  S.  W.  R.  377. 


836 


OF   THE   receiver's   ACCOUNTS.  [CHAP.    XXIII. 


railroad  for  about  three  years  and  a  half,  twenty-five  hundred  dol- 
lars were  held  to  be  an  adequate  allowance.^ 

It  has  been  held  that  a  motion  for  an  allowance  to  the  receiver's 
attorney  is  not  to  be  heard  and  disposed  of  ex  parte,  but  on  notice 
after  investigation  and  hearing.^*  The  rule  in  the  matter  of  payment 
of  counsel  fees  is  usually  to  allow  him  a  certain  sum  each  month, 
reserving  the  question  of  a  further  final  allowance  until  the  conclu- 
sion of  the  litigation,  when  the  full  amount  of  compensation  to  the 
receiver's  counsel  is  fixed  and  allowed,  after  notice  lo  all  parties 
in  interest.^ 

When  the  duties  of  the  receiver's  counsel  are  only  of  general 
consultation  and  advice,  his  compensation  should  be  less  than 
though  he  were  prevented  practicing  generally.^  A  receiver  is  not 
entitled  to  an  allowance  for  services  of  counsel  in  preparing  his  bond, 
in  procuring  order  on  his  successor  to  pay  laborers  employed  by 
him,  in  sustaining  his  appointment,  which  is  plaintiff's  duty,  and  in 
searching  for  and  taking  possession  of  the  trust  property.*^ 

Where  the  value  of  the  services  of  counsel  is  admitted  or  thor- 
oughly established,  it  is  an  abuse  of  discretion  to  order  the  amount 
reduced  because  the  trust  estate  is  not  sufficient  to  pay  all  the  cred- 
itors.^ It  has  been  held  that  fees  earned  by  an  attorney  under  a 
contract  with  a  receiver  appointed  by  a  state  court  are  not  chargeable 
as  a  prior  lien  on  the  property  when  in  the  hands  of  a  receiver  of  a 
federal  court  in  an  entirely  independent  suit,  and  cannot  be  allowed 
even  as  a  claim  of  a  general  creditor  unless  fixed  and  allowed  by  the 
state  court.^  Counsel  fees  will  not  be  allowed  a  receiver  for  ser- 
vices rendered  in  conducting  suit  in  which  he  was  appointed,  or  for 
services  in  the  hearing  before  a  master  of  a  claim  which  includes  a 
charge  for  fees  paid  to  the  same  counsel,  or  for  services  before  a 
master  on  the  hearing  upon  the  receiver's  account  where  the  prin- 
cipal contest  was  as  to  the  charges  of  such  counsel  to  the  receiver, 
nor  for  services  in  obtaining  the  appointment  of  a  former  receiver 


*8  Montgomery  v.  Petersburg  *Sav- 
ings  &  Ins.  Co.  (C  C.  A.),  70  Fed.  R. 
746. 

^  Merchants'  Bank  of  St  Joseph  v. 
Crysler,  67  Fed.  R.  388,  14  C.  C.  A. 
444.  Allowance  to  attorney  of  $5,000 
reversed. 

»Id. 

^Boston  Safe  Deposit  &  Trust  G>. 
V.  Chamberlain,  66  Fed.  R.  847,  14  C 
C.  A.  363. 


^^Saulsbury  v.  Lady  Ensley  Coal, 
Iron  &  R.  R.  Co.  no  Ala.  585,  20  So. 
R.  72.  Contra,  Kimmerle  v.  Dowagiac 
Mfg.  Co.  (Mich.)  63  N.  W.  R.  529. 

28  Stone  V.  Omaha  Fire  Ins.  Co.  61 
Neb.  834,  86  N.  W.  R.  468. 

2*>  American  Loan  &  Trust  Co.  v. 
South  Atlantic  &  O.  R.  R.  Co.  81  Fed. 
R.  62. 
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who  has  been  removed.^  A  receiver  may  employ  counsel  when  such 
is  necessary  to  be  done,  but  if  he  does  so  he  must  be  prepared  to 
show  the  necessity.**  If  a  receiver  employs  counsel  under  an  agree- 
ment that  the  fees  shall  be  divided  between  them,  the  receiver  will 
not  be  allowed  to  retain  any  part  of  such  fees  in  addition  to  his  com- 
pensation fixed  by  the  court.^ 

Section  614.  When  the  Counsel  Fees  of  Parties  in  Interest  Will 
be  Paid  Out  of  the  Fund  in  the  Hands  of  the  Receiver. —  At- 
tempts have  been  repeatedly  made  to  induce  courts  to  make  the 
counsel  fees  of  all  parties  interested  in  a  litigation  over  a  specific 
fund  which  has  been  placed  in  the  hands  of  a  receiver  a  charge  upon 
that  fund,  thus  introducing  a  practice  similar  to  that  in  cases  of 
partition  and  the  settlement  of  decedent's  estates.  Special  efforts 
have  been  made  in  this  respect  where  the  controversy  involved  the 
assets  of  an  insolvent  corporation.  Frequently  these  endeavors 
have  been  successful  at  nisi  prius,  but  the  higher  courts  have,  with 
scarcely  an  exception,  refused  to  sanction  such  a  practice.  Thus  it 
has  been  held,  where  the  interests  of  the  parties  to  a  suit  are  ad- 
verse, that  nothing  beyond  the  legal  taxable  costs  can  be  allowed 
to  one  party  as  against  the  other,  and  that  extra  counsel  fees  should 
not  be  made  payable  to  an  unsuccessful  complainant  out  of  a  fund 
in  court  belonging  to  the  defendant,  except  where  the  counsel  has 
been  employed  to  recover  or  create  such  fund  for  the  joint  benefit 
of  all.*' 


«>Sowlcs  V.  National  Union  Bank, 
82  Fed.  R.  139. 

"Terry  v.  Martin,  7  N.  M.  54,  32 
Pac.  R.  157. 

82  Hammond  v.  Atlec  (Tex.  Civ. 
App.),  30  S.  W.  R.  600. 

88  Ryckman  v.  Parkins,  5  Paige,  543- 
Ace.  Battaile  v.  Fisher,  36  Miss.  321. 
See  the  question  of  allowances  ex- 
haustively discussed  in  Attorney-Gen- 
eral V.  North  American  Life  Ins.  Co. 
91  N.  Y.  57,  59,  wherein  the  court 
vigorously  says :  "  We  should  perhaps 
treat  them  [the  intervening  policy- 
holders] as  having  become  in  some 
regular  manner  parties  to  the  action. 
The  policy-holders  who  thus  introduced 
themselves  into  the  litigation  were 
represented  *  *  *  by  at  least  four 
different    attorneys.      None    of   these 


policy-holders  were  necessary  parties 
to  the  suit.  It  might  have  run  its  course 
and  ended  in  a  final  distribution,  with- 
out the  presence  of  any  of  them,  and 
each  was  admitted  as  a  party  because 
he  had  his  own  individual  and  personal 
interest  in  the  assets  to  be  distributed, 
and  solely  that  he  might  represent  and 
protect  that  personal  interest  in  the 
further  proceedings.  *  ♦  ♦  They  filed 
exceptions  [to  the  account]  which  were, 
in  the  main,  aimed  to  reduce  the  re- 
ceiver's compensation.  ♦  ♦  ♦  Quite 
an  amount  was  thus  saved  to  the  policy- 
holders in  the  sense  that  it  was  not  re- 
quired to  be  paid  to  the  receiver. 
Nothing  was  added  to  the  fund  in  the 
hands  of  the  court.  An  improper  pay- 
ment out  of  it  was  prevented.  This 
result  benefited   the   respective   inter- 
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According  to  the  better  rule  it  is  not  the  proper  practice  for  a 
receiver  to  make  payments  out  of  the  funds  in  his  hands  as  re- 
ceiver to  the  counsel  for  any  of  the  parties  interested  therein,  and 
credits  therefor  should  not  be  allowed.  But  if  he  have  in  his  pos- 
session funds  to  which  the  particular  clients  are  entitled,  he  may  be 
reimbursed  if  the  payments  were  reasonable,  or  were  made  at  the 
request  of  the  client."* 

It  has  been  held  that  the  attorneys  for  the  minority  of  the  stock- 
holders of  an  insolvent  corporation,  who  had  filed  a  bill  for  an 
injunction,  receiver  and  sale,  upon  the  ground  of  fraud  and  con- 
federacy on  the  part  of  the  defendants  —  a  majority  of  the  stock- 
holders —  were  not  entitled  to  have  their  fees  allowed  out  of  the 
proceeds  of  a  sale  made  by  a  receiver  appointed  according  to  the 
prayer  of  the  bill.®*  Where  certain  creditors  of  an  insolvent  in- 
surance company  had  obtained  permission  to  intervene  in  pro- 
ceedings instituted  by  the  receiver,  and  to  have  notice  of  such 
proceedings  and  to  make  motions  therein,  it  was  held  that  the  court 
could  not  grant  any  allowance  to  the  counsel  which  should  be 
payable  out  of  the  fund  in  the  receiver's  hands,  nor  could  it  make 
their  taxable  costs  a  charge  thereupon  f^  nor  has  the  attorney  re- 
tained by  policy-holders  to  resist  improper  claims  made  by  a  receiver 
of  an  insolvent  insurance  company  against  the  assets  in  his  hands, 
any  legal  claim  to  compensation  by  the  receiver  out  of  the  assets  f^ 


venors.  ♦  ♦  ♦  Have,  then,  the  peti- 
tioners any  equity?  ♦  ♦  ♦  They 
were  not  necessary  parties;  they  were 
permitted  to  intervene  in  behalf  of  their 
own  persona]  rights;  they  brought  no 
fund  into  court;  ♦  *  ♦  they  came  to 
partake  of  the  distribution;  they  as- 
sailed the  amount  of  the  receiver's  com- 
missions; they  pointed  out  where  they 
were  in  excess;  they  helped  the  court 
with  ability  and  zeal  in  a  just  deter- 
mination of  that  amount  ♦  *  *  The 
precise  doctrine  which  we  are  asked  to 
declare,  *  *  *  assumes  that  the 
court  would  have  gone  wrong  but  for 
the  good  advice  it  got.  We  reject  it 
*  *  ♦  We  repeat  that  we  arc  not 
aware  of  any  rule  or  principle  whereby 
any  of  these  parties  are  entitled  to  call 
upon  others  to  pay  counsel  fees  which 
they  incur  in  their  own  behalf  for  the 
protection  of  their  personal  interest." 


**  Drake  v.  Thyng,  37  Ark.  228. 

**^  Hubbard  v.  Camperdoun  Mills,  i 
S.  E.  R.  s  (Sup.  Ct  of  S.  C  1886).  It 
was  further  held  in  this  case  that  the 
fact  that  the  defendants  consented  to 
the  appointment  of  the  receiver  did  not 
make  the  plaintiffs  attorneys  their  at- 
torneys, and  that  the  corporation  was  a 
necessary  party  to  the  action  and  could 
retain  counsel  who  should  be  paid  out 
of  the  funds  in  the  receiver's  hands. 

*^  Attorney-General  v.  G>ntinental 
Life  Ins.  Co.  27  Hun,  195,  where  the 
court  held  it  unjust  to  determine  the 
fees  without  giving  the  clients  an  op> 
portunity  to  be  heard,  s.  p.  Attorney- 
General  v.  North  American  Life  Ins. 
Co.  91  N.  Y.  57. 

^  Attorney-General  v.  Continental 
Life  Ins.  Co.  31  Hun,  623,  where  the 
court  held  that  the  services  were  ren- 
dered for  the  benefit  of  the  clients,  and 
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nor  will  allowances  be  made  to  counsel  for  presenting  claims  against 
the  funds  in  the  hands  of  the  receiver,  where  the  claims  are  rejected 
and  the  order  reviewed  and  affirmed  on  appeal,  upon  the  theory 
that  such  proceedings  tend  neither  to  protect  nor  to  increase  the  fund 
in  the  hands  of  the  receiver.*® 

Where  a  creditor's  bill  was  filed  against  several  debtors,  and  their 
property  came  into  the  custody  of  the  court,  and,  subsequently, 
they  were  adjudged  bankrupts  in  the  United  States  district  court, 
the  trustees  in  bankruptcy  filing  a  petition  to  obtain  possession  of 
their  assets,  and  an  order  was  granted  that  the  fund  in  the  hands 
of  the  receiver,  except  so  much  as  was  necessary  to  defray  the  costs 
and  expenses  of  collection  and  of  securing  it  until  the  granting  of 
the  order  of  surrender,  should  be  paid  into  the  hands  of  the  trustee, 
it  was  held  to  be  necessary  to  show  specifically  that  a  given  claim 
came  within  the  exceptions  before  it  would  be  paid  out  of  the  fund, 
and  that  these  exceptions  included  the  proper  and  necessary  ex- 
penses of  filing  the  bill  and  collecting  the  assets  by  the  receiver,  in- 
cluding counsel  fees  from  the  time  of  the  filing  of  the  bill  to  the 
time  the  assets  were  demanded  by  the  trustees  in  bankruptcy,  and 
including  the  services  of  the  receiver  and  his  counsel  up  to  the 
time  of  ordering  the  surrender  of  the  fund.*® 

Where  an  attorney  was  employed  by  an  individual  to  bring  a  suit 
or  to  conduct  proceedings  against  an  insolvent  insurance  company 
whose  assets  had  been  placed  in  the  hands  of  a  receiver,  the  pro- 
ceedings having  for  their  purpose  the  protection  of  the  general  fund 
and  assets  of  the  company  and  their  concentration  in  such  shape,  and 
under  such  control  as  should  be  for  the  benefit  of  all  the  policy- 
holders and  others  concerned,  it  was  held  that  the  court  had  power 
to  order  payment  for  the  services  to  be  made  out  of  the  fund  in  the 
hands  of  the  receiver,  upon  the  ground  that  those  who  receive  the 
l)enefit  of  labor  ought  to  pay  for  it,  and  that,  when  the  protection 
of  a  tijist  fund  requires  representative  proceedings,  such  proceed- 
ings, when  necessary  and  proper,  should  be  encouraged,  and  fur- 
ther, because  the  court,  as  administrator  of  the  trust,  ought  to  have 
power  to  decree  compensation  in  a  proper  case.'*^ 


not  for,  nor  on  behalf  of,  nor  by  the 
employment  of  the  receiver,  and,  there- 
fore, created  no  indebtedness  against 
him. 

88  People  V.  Security  Life  Ins.  &  Ann. 
Co.  23  Hun,  596.  The  counsel  in  this 
<:ase  cited  forty  nisi  prius  orders  as 
precedents  for  the  application. 


^  Seligman  v.  Saussy,  60  Ga.  20,  25. 

^  Attorney-General  v.  Continental 
Life  Ins.  Co.  62  How.  Pr.  130,  88  N.  Y. 
571,  where  it  was  held  that  allowances 
to  compensate  special  counsel  employed 
by  the  attorney-general  in  proceedings 
to  wind  up  the  affairs  of  the  company 
should  not  be  made  out  of  the  funds  in 
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An  Ohio  court  has  correctly  said :  "  If  what  is  done  in  bringing 
the  fund  into  court  has  been  beneficial  to  the  parties  entitled  to  it 
on  distribution,  under  well-settled  principles  of  law  an  allowance 
should  be  made  to  the  attorney  of  the  plaintiff  through  whose  ef- 
forts the  fund  was  brought  into  court."**  Concerning  the  payment 
out  of  the  trust  fund  of  the  attorney  of  the  plaintiff  for  services  in 
bringing  the  fund  into  court,  the  federal  court  has  said :  "  It  is  a 
general  principle  that  when  a  trust  fund  is  brought  into  court  for 
administration  and  distribution,  it  must  bear  the  expense  incurred 
in  proper  proceedings  taken  for  the  purpose.  That  expense  neces- 
sarily includes  reasonable  counsel  fees.  The  counsel  not  only  repre- 
sents the  complainant  who  employs  him  to  represent  his  interests  in 
the  suit,  but  he  incidentally  represents  all  others  having  a  common 
and  like  interest  in  the  suit  and  in  the  fund  brought  by  it  into  court, 
who  may  avail  themselves  of  the  services  and  share  in  the  benefits."** 

The  rule  announced  is  founded  on  the  benefit  and  protection 
given  the  trust  property  by  the  plaintiff's  counsel,  and  the  advan- 
tage and  benefit  which  all  persons  interested  receive  thereby. 

The  attorney  of  a  trust  company  will  not  be  allowed  any  fee  in 
a  suit  by  it  to  collect  rent  from  a  receiver ;  because  such  services  are 
exclusively  for  the  benefit  of  the  company.*^  An  attorney  is  not 
entitled  to  any  fee  from  the  receiver  for  services  rendered  the  cor- 
poration placed  in  his  hands  after  the  appointment;  but  for  servicas 
rendered  the  company  in  resisting  the  appointment  of  the  receiver 
prior  to  the  appointment,  the  attorney  of  plaintiff  is  entitled  to 
compensation  out  of  the  trust  property.**  Concerning  this  subject 
the  New  York  court  of  appeals  has  said :  "  The  court  of  primary 
jurisdiction,  in  the  exercise  of  its  discretion,  may*  authorize  the 
receiver  of  an  insolvent  corporation,  appointed  in  an  action  brought 
for  its  dissolution,  which  was  defended  in  good  faith  by  the  cor- 
poration, though  unsuccessfully,  to  pay,  as  a  preferred  claim  out  of 
the  funds  in  his  hands,  a  reasonable  sum  for  the  compens^ion  of 
counsel  employed  by  the  corporation  in  defending  the  action.  The 
principle  upon  which  an  allowance  in  such  case  may  be  made  is  that 


the  receiver's  hands.  But  the  receivers 
of  an  insolvent  corporation  were  al- 
lowed the  costs  of  resisting,  in  good 
faith,  a  claim  of  set-off  by  a  debtor  of 
the  corporation,  although  the  set-off 
was  finally  allowed  by  the  court  Hol- 
brook  V.  Receivers  of  American  Fire 
Ins.  Co.  6  Paige,  220, 


**  Payne  v.  McNamara  (Ohio),  9  C 
C.  R.  132,  citing  Trustees  v.  Greenough^ 
los  U.  S.  527;  Olds  V.  Tucker,  35  Ohia 
St.  581. 

^  Petersburg  Savings  &  Ins.  Co.  y. 
Delia  Torre,  70  Fed.  R.  643. 

^  Central  Trust  Co.  v.  Valley  River 
Ry.  Co.  55  Fed.  R.  903. 

^  Barnes  v.  Newcomb,  89  N.  Y.  108L 
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counsel  fees  are  in  the  nature  of  expenses  incurred  by  the  corpora- 
tion and  its  trustees  in  the  protection  and  preservation  of  the  trust 
which  they  represent,  and  even  if  it  turns  out  that  a  case  is  made 
for  the  interference  of  the  state,  so  long  as  the  defense  was  made 
in  good  faith  and  upon  reasonable  grounds,  there  is  apparent  justice 
in  subjecting  the  property  and  fund  involved  in  the  litigation  to  ex- 
penses incurred  in  discharging  a  general  duty  cast  upon  the  corpora- 
tion and  its  trustees  to  take  all  reasonable  means  for  its  protec- 
tion. But  in  such  case  it  is  in  the  discretion  of  the  court,  in  view 
of  all  the  circumstances,  to  determine  whether  any  or  what  allow- 
ance shall  be  made."**^ 

But  no  fee  is  to  be  allowed  counsel  for  intervenors,  because  the 
proceedings  by  them  are  by  individuals  for  the  protection  of  their 
own  interests  ;*•  nor  to  counsel  for  policy-holders  for  resisting  the 
payment  of  assessments  made  by  a  receiver.*^ 

Section  615.  Of  the  Allowance  of  Costs — ^According  to  the  Eng- 
glish  practice  the  receiver  is  not  justified  in  defending  an  action 
brought  against  him  unless  he  first  obtain  leave  of  court ;  hence,  if 
a  defense  be  prosecuted  without  leave,  and  be  unsuccessful,  he  is 
not  entitled  to  be  credited  with  the  costs.*®  If  the  receiver  neglect 
to  pay  proper  demands  when  they  fall  due,  and,  on  account  of  his 
neglect,  actions  are  instituted  against  him  for  their  collection,  he 
will  be  personally  liable  ;*®  but  if  a  judgment  for  costs  be  recovered 
against  a  receiver  which  he  delays  to  pay,  although  he  have  suffi- 
cient funds,  and  the  assets  are  thereafter  paid  out  on  other  demands, 
he  will  not  be  required  to  pay  the  judgment  out  of  his  individual 
assets.'^  And  where  a  receiver  commences  proceedings  at  law  and 
then,  under  advice  of  counsel,  abandons  them  and  proceeds  in 
another  form,  and  is  successful  in  the  second  proceeding,  it  seems 
that  he  will  not  be  allowed  the  costs  of  the  first  proceeding."  But 
a  receiver  will  not  be  charged  the  costs  of  an  accounting  because 
some  items  of  credit  are  not  allowed,  no  fraud  or  bad  faith  being 
shown.*** 


^  People  V.  Commercial  Alliance 
Life  Ins.  Co.  (Feb.  25,  1896),  12  Nat 
Corp.  R.  86. 

**  Attorney-General  v.  North  Ameri- 
can Life  Ins.  Co.  91  N.  Y.  57. 

*7  Commonwealth  v.  Mechanics*  Mu- 
tual Fire  Ins.  Co.  122  Mass.  421. 

*®Bristowe  v.  Needham,  2  Phil.  Ch. 
190 ;  Swaby  v.  Dickon,  5  Sim.  629. 


^Cook  V.  Sharman,  8  Ir.  Eq.  515. 

*^Devendorf  v.  Dickson,  21  How. 
Pr.  275.  In  New  York  the  receiver  is 
not  liable  for  costs  unless  so  directed 
by  the  court  because  of  bad  faith  or 
mismanagement.  Marsh  v.  Hussey,  4 
Bosw.  614. 

*i  In  re  Montgomery,  i  Mol.  419. 

"Hynes  v.  McDermott  (1886),  3  N. 
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In  England  a  receiver  has  been  allowed  to  take  out  of  the  fund  in 
his  hands  the  costs  adjudged  to  him  against  an  unsuccessful  plain- 
tiff, the  latter  being  irresponsible.*^  Where  a  motion  is  made  to  re- 
move a  receiver  which  is  subsequently  withdrawn,  and  the  receiver 
then  surrenders  his  trust,  the  court  will  allow  him  the  expenses  of 
the  defense  if  he  has  acted  in  good  faith  ;**  but  the  rule  would  be 
otherwise  if  the  motion  were  prosecuted  successfully."  So,  also, 
the  receiver  is  not  chargeable  with  costs  where  he  is  discharged  be- 
cause of  his  inability  to  secure  new  sureties  -^  but  when  a  receiver- 
ship is  cfxtended  over  additional  lands,  the  receiver  must  perfect  ad- 
ditional security,  or  be  removed.  If,  in  such  a  case,  he  be  removed 
and  seek  the  costs  incident  to  his  original  appointment,  he  must 
make  a  special  case  for  them.*^'' 

According  to  the  English  practice  it  seems  to  be  the  duty  of  the 
parties  to  the  proceeding  to  see  to  the  taxation  and  payment  of 
costs  due  a  receiver,  but  if  they  neglect  to  do  so  the  receiver  may 
attend  to  it."  Where  receivers  prosecute  actions  for  the  collection 
of  alleged  money  demands,  instituted  or  carried  on  for  the  enhance- 
ment of  the  fund  and  for  the  benefit  of  those  to  whom  it  is  ulti- 
mately to  be  paid,  and  the  action  results  favorably  for  the  defend- 
ant, they  are  entitled  to  costs  to  be  paid  immediately,  and  should 
not  be  required  to  take  only  a  distributive  share  upon  a  settlement 
of  the  accounts." 

A  special  receiver  appointed  during  vacation  should  be  allowed, 
out  of  the  moneys  collected  by  him  during  such  receivership,  an 
amount  sufficient  to  compensate  him  for  all  costs  and  other  legiti- 
mate expenses  which  he  may  have  incurred  while  acting  as  such 
special  receiver."  But  fees  of  the  referee  upon  an  accounting  can- 
not be  determined  against  the  receiver  without  hearing  him.  Thus, 
where  a  reference  was  ordered,  upon  a  receiver's  petitic»i  for  the 
purpose  of  determining  his  commissions,  and  a  report  was  made  on 
which  no  action  was  taken,  and  subsequently  the  referee  made  a 
motion  to  have  his  fee  determined  and  paid  over,  the  court,  upcm 
appeal,  refused  to  allow  them,  the  receiver  not  having  been  notified.** 


Y.  St  R.  582,  586 ;  Radford  v.  Folsom, 
55  Iowa,  276. 

M  Courand  v.  Hamner,  9  Beav.  3. 

M  Cowdrey  v.  Railroad  Co.  i  Woods, 
331.  A  contrary  rule  prevails  in  Eng- 
land, upon  the  ground  that  the  receiver 
need  not  have  appeared  and  is  not  a 
party  interested.  Herman  v.  Dunbar, 
23  Beav.  312. 


**  In  re  Colvin,  4  Md.  Ch.  ia6. 

*^Lane  v.  Townsend,  2  Ir.  Ql  (N. 
S.)  120. 

*7  Wise  v.  Ashe,  i  Ir.  Eq.  21a 

w  Ireland  v.  Eade,  7  Beav.  55. 

w  Columbian  Ins.  Co.  v.  Stevens,  37 
N.  Y.  536. 

«  Kerr  v.  Hill,  27  W.  Va.  577.  6id 

^  Attorney-General  v.  Continental 
Life  Ins.  Co.  27  Hun,  524. 
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Fees  paid  by  a  receiver  to  his  attorney  for  professional  services  and 
advice  in  regard  to  the  management  of  the  property  in  his  hands, 
are  part  of  the  costs  of  administration  and  are  not  taxable  as  costs 
against  the  losing  party  in  litigation.®"  And  upon  the  final  set- 
tlement of  the  accounts  of  the  receivers  of  an  insolvent  corporation, 
the  court  may  refuse  to  inquire  into  and  reduce  the  master's  taxed 
bill  of  fees  for  services  in  the  case,  if  it  have  been  paid  by  the 
receivers.®* 

Section  6i6.  Of  Penalties  for  Misconduct  and  Neglect. —  A  re- 
ceiver being  an  officer  of  the  court,  and  also  occupying  a  fiduciary 
position,  ought  to  perform  his  duties  with  scrupulous  attention  to 
regularity  and  good  faith,  and  should  promptly  obey  every  order  of 
the  court  affecting  himself  or  the  property  committed  to  his  care. 
It  is  on  account  of  this  obligation  that  a  receiver  will  be  charged 
penalties  for  misconduct  or  neglect.  Accordingly,  the  English  court 
of  chancery  formerly  had  a  rule  requiring  receivers  to  pass  their  ac- 
counts annually,  and  in  default  thereof  to  forfeit  their  salary  and  to 
pay  interest  on  the  balances  in  their  hands.**  But  a  receiver  has 
been  allowed  his  commissions  where  there  was  a  delay  in  order  to 
collect  more  rent,®*  or  where  the  receiver  was  requested  to  delay  by 
the  parties  on  account  of  a  pending  compromise.*®  If  the  receiver 
act  in  good  faith  and  be  ready  to  explain  his  accounts,  the  fact  that 
he  is  unskillful  in  bookkeeping,  and,  in  consequence,  has  gotten  his 
affairs  as  receiver  into  some  confusion,  ought  not  to  be  visited  with 
a  penalty.®^  But  where  a  receiver,  upon  his  discharge,  neglected  to 
pay  the  balance  in  his  hands  into  court,  he  was  required  to  pay,  in 
addition  thereto,  the  amount  of  his  compensation  and  also  interest 
from  the  date  when  the  payment  ought  to  have  been  made.®® 

Section  617.  When  a  Receiver  May  be  Charged  with  Interest. — 
The  receiver  is  personally  liable  for  interest  in  two  classes  of  cases : 
(a)  when  he  has  funds  in  his  hands  on  which  he  could,  by  proper 
management,  have  collected  interest  —  a  matter  which  has  already 

®  City  of  St  Louis  v.  St.  Louis  Gas  ®  Flood  v.  Lord  Aldborough,  18  Ir. 

Light  Co.  (1886)  87  Mo.  224,  II  Mo.  Eq.  103. 

App.  243.  ••  Purcell   v.    Woodley,    10   Ir.    Eq. 

«8  Matter   of    Bank   of   Niagara,   6  422;  s.  p.  Dease  v.  Rcilly,  2  Con.  & 

Paige,  213.  Law.  341.  4  Dni.  &  War.  284. 

«*  General  Order,  15  Ves.  278;  Potts  ^^Cowdrey  v.  Railroad  Co.  i  Woods, 

r.  Lcighton,  15  Ves.  273.  33i.  "  Wall.  459. 

«8  Harrison  v.  Boydell,  6  Sim.  211. 
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been  considered;  (b)  when  he  is  charged  interest  as  a  penalty  for 
neglect  or  misconduct. 

It  being  the  duty  of  the  receiver  to  keep  the  funds  in  his  hands  as 
receiver  separate  from  his  private  funds,  he  will  be  charged  interest 
where  he  mixes  the  two  funds  in  a  common  account  and  makes  use 
thereof  as  his  own ;®  and  where  he  derives  a  personal  benefit  from 
the  mixing  of  the  funds,  being  enabled  thereby  to  draw  checks 
against  it  on  his  own  account,  he  is  properly  charged  with  interest.''* 
But  the  rule  is  otherwise  if  it  do  not  appear  that  he  has  used  the 
funds  belonging  to  him  as  receiver  improperly  or  made  any  profit 
thereupon.^*  And  where  it  appears  that  the  receiver  deposited 
money  collected  by  him  in  one  bank  to  his  account  as  receiver,  and 
that  most  of  it  was  drawn  out  on  his  check  and  deposited  in 
another  bank  to  his  private  account,  and  when  examined  as  a  wit- 
ness by  the  master  to  whom  the  court  had  referred  his  accounts  he 
refused  to  explain  the  transaction  or  to  state  what  sums  he  had  so 
deposited,  it  was  held  that  a  charge  made  against  him  for  the  use  of 
the  money  held  by  him  as  receiver  was  enforceable.^ 

If  receivers  illegally  appropriate  to  their  own  use  a  balance,  they 
will  be  charged  interest  thereon,  and  if  one  only  makes  the  misap- 
propriation but  the  others  are  resf>onsible  for  it  on  account  of  their 
negligence,  they  may  be  jointly  liable  therefor.*^*  Inasmuch  as  a 
receiver  ought  to  be  constantly  ready  with  his  accounts,  any  n^lect 
in  this  respect  is  a  ground  for  charging  interest  i'*  and  if  he  with- 
holds funds  after  they  should  be  paid  over,  interest  is  properly  im- 
posed as  a  penalty.^^  But  where  the  receiver  makes  unauthorized 
loans,  upon  which  he  receives  interest  with  which  he  charges  him- 
self, and  no  losses  occur,  he  will  not  be  charged  more  than  he 
actually  receives,  it  appearing  that  he  acted  in  good  faith.^^  So^ 
also,  interest  will  not  be  charged  unless  the  propriety  of  so  doing 
be  clearly  shown  ;'^  and  when  charged  it  dates  only  from  the  time  of 
the  neglect  or  misconduct  on  account  of  which  it  is  imposed.^* 


*Utica  Ins.  Co.  v.  Lynch,  11  Paige,  135;  Fletcher  v.  Dodd,  i  Vcs.  Jr.  85; 

520.  Potts  V.  Leighton,  15  Vcs.  273;  Blank 

7<>  Matter  of  Commonwealth  Ins.  Co.  v.  JoUand,  8  Ves.  72. 

32  Hun,  78.  ™Harman  v.   Foster,   i   Hog.  318; 

^1  Radford  v.  Folsom,  55  Iowa,  276.  Fetnam  v.  Kirby,  4  Ir.  Eq.  320. 

^Hinckley  v.  Railroad  Co.  106  U.  ^•Attorney-General  v.  North  Amcr- 

S.  153,  157.  ican  Life  Ins.  Co.  89  N.  Y.  94. 

^  Commonwealth  v.  Eagle  Fire  Ins.  ^  How  v.  Jones,  60  Iowa,  7a 

Co.  14  Allen,  344.  Tspotts  v.  Leighton,   15  Ves.  273; 

^*  Pearse  v.  Green,  i  Jac  &  Walk.  Fetnam  v.  Kirby,  4  Ir.  Eq.  32a 
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Section  6i8.  Of  Appeals  HereiiL — As  a  rule,  the  receiver,  being 
a  mere  custodian  of  the  funds,  is  not  affected  by  an  order  of  court 
in  reference  to  the  disposition  thereof.  But  where  the  order  directs 
the  payment  or  delivery  of  specific  amounts  of  money  or  property, 
inasmuch  as  such  an  order  may  direct  the  payment  or  delivery  oi 
funds  or  property  of  which  the  receiver  has  not  the  possession,  and 
may  involve  the  question  of  the  propriety  by  him,  or  may  impose  a 
personal  liability,  it  is  held  that  the  receiver  may  properly  appeal 
from  such  orders.™  Thus,  where  a  receiver  claimed  that  a  surplus 
remaining  after  satisfying  all  claims,  belonged  to  him  by  virtue  of 
an  assignment,  but  the  court  refused  to  try  his  right  and  ordered 
him  to  pay  it  into  court,  it  was  held,  upon  appeal,  that  such  a  ruling 
was  erroneous  and  that  the  claim  should  have  been  regularly  passed 
upon.*^  So,  also,  any  of  the  parties  interested  in  the  settlement  of 
the  accounts,  if  they  consider  themselves  aggrieved,  may  appeal.®^ 

Section  619.  Of  the  Presentment  and  Payment  of  Claims  — 
Interest —  It  is  the  rule  of  practice  in  receivership  proceedings  to 
require,  by  order  of  court,  the  presentment  of  all  claims  against  the 
trust  estate  within  a  prescribed  time,  that  they  may  be  proved  and 
allowed  or  rejected.  The  claims  to  which  reference  is  had  are  those 
due  by  the  debtor  defendant,  and  which  are  entitled  to  payment 
as  of  course  in  the  settlement  of  the  affairs  of  the  defendant  and 
disposition  of  the  assets.  They  are  usually,  if  not  always,  claims 
against  partnership's  or  corporations.  The  presentation  of  claims 
may  also  attend  receivership  proceedings  involving  estates  of'  de- 
cedents or  assignments. 

After  the  time  limited  for  the  presentation  of  claims,  they  may, 
under  a  proper  showing,  be  admitted  and  heard.  By  limiting  the 
time  for  the  presentation  of  claims  no  creditor  "  obtairis  a  vested 
right  to  a  certain,  dividend  to  the  exclusion  of  others.  Ai  a  reason- 
able excuse  for  delaying  to  make  an  earlier  claim  is  shown,  the 
creditor  will  be  admitted  at  any  time  before  actual  distribution, 
even  after  partial  payrrients,  if  there  be  surplus  in  the  hands  ^f 
the  receiver,  so  as  not  to  interfere  with  the  payments  already 

made."® 

-  ■  — — 

T^Hovf-     V.    Jones,    60    Iowa,    70;  **Grinnell  v.  Merchants'  Ins.  Co.  i 

Hinckley  v.  Oilman,  Clinton  &  Spring-  C.  E.  Green,  283.     Where  a  creditor 

field  R.  R.  Co.  94  U.  S.  467.  had  been  notified  of  the  time  for  the 

*>  Adair  County  v.  Ownby,  75  Mo.  presentation  of  claims,  but  had  failed 

262.  to  present  his  claim,  and  there  had 

fiiHovey  v.   McDonald,    100  U.    S.  been  a  distribution  of  the  assets,  ex- 

150;  Adams  v.  Woods,  15  Cal.  206.  cepting  sufficient  to  pay  the  expenses 
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Where  one  permitted  eight  years  to  pass  without  presenting  and 
pressing  his  claim,  it  was  refused.  Here  the  order  was  that  all 
claims  should  be  presented  in  four  months  or  be  barred  from  par- 
ticipating in  the  funds.®^  The  time  prescribed  for  the  presentation 
of  claims  may  be  extended,  and  in  so  doing  the  court  exercises  a 
discretion  that  is  not  reviewable  on  appeal.®*  It  is  proper,  on  peti- 
tion of  a  creditor,  for  the  court  to  permit  him  to  prove  his  claim 
at  any  time  while  the  fund,  or  any  part  of  it,  is  under  the  control 
of  the  court,  notwithstanding  the  limited  time  for  the  presentation 
of  claims  has  expired.®* 

If,  by  accident,  inadvertence  or  mistake,  a  claimant  fails  to  pre- 
sent his  claim  within  the  time  allowed,  the  court  may,  upon  appli- 
cation to  it,  still  permit  the  claim  to  be  presented.  So,  too,  if  a 
claim  has  been  once  presented  and  disallowed,  or  allowed  for  too 
much  or  too  little,  the  court  may,  upon  application,  in  its  discre- 
tion, again  open  the  matter  and  authorize  or  order  a  rehearing, 
even  after  the  expiration  of  the  time  limited  by  notice.®* 

The  validity  and  amount  of  claims  against  an  estate  in  the  hands 
of  receivers  are  not  usually  determined  by  action,  but  by  refer- 
ence. When  leave  is  sought  to  sue  receivers  for  such  claims  it  is 
the  usual  practice  to  deny  the  application  and  order  a  reference  as 
the  cheapest  and  most  expeditious  mode  of  determining  the  con- 
troversy.®^  It  is  the  practice  to  refer  all  claims  to  a  referee  or 
master  for  determination. 

When  a  receiver  is  negotiating  for  the  settlement  of  a  claim,  and 
the  conditions  are  such  as  to  give  the  claimant  hope  that  it  will  be 
settled,  and  while  the  settlement  is  pending  the  time  for  the  pre- 
sentation of  the  claim  passes,  the  court  will  entertain  and  dispose 
of  it  the  same  as  though  it  had  been  presented  during  the  time  fixed 
by  the  court.®®  But  where,  through  no  fault  except  his  own,  the 
holder  of  a  claim  fails  to  present  it  within  the  time  prescribed,  and 
it  is  afterward  sought  to  have  it  considered,  the  court  will  refuse 
to  do  so  where  the  conditions  are  such  that  no  relief  can  be  granted.^ 


of  the  receivership,  it  was  held  that  in 
a  suit  against  the  corporation  the 
creditor  could  not  make  the  receiver  a 
party  defendant  to  throw  on  him  the 
expense  of  the  litigation.  Held,  that 
there  was  no  personal  liability  of  the 
receiver  in  the  matter.  Owen  v.  Kel- 
logg, 56  Hun,  455. 

«Lee  v.  Green  (N.  J.  Ch.),  a8  Atl. 
R.  904. 


•*  People   v.    Security   Life   Ins.   Bl 
Ann.  Co.  79  N.  Y.  276. 
»Id. 
^People    V.    Remington,    45    Hun» 

347. 

^  Attorney-General  v.  Continental 
Life  Ins.  Co.  88  N.  Y.  77. 

"Wall  V.  Young,  54  N.  J.  Eq.  24* 
33  Atl.  R.  526. 

*  Abraham  v.  Mercantile  Trust  ft 
Deposit  Co.  37  Atl.  R.  646. 


§  619.]  PRESENTMENT  OF  CLAIMS.  847 

Where  a  creditor  delayed  presenting  his  claim  because  of  advice      1/ 
P  of  the  receiver,  he  will  not  be  prevented  receiving  dividends  in 

proportion  to  those  already  paid  others,  before  further  dividends 
are  declared.^^  As  a  general  rule  it  is  proper  for  the  court  to  ex- 
tend the  time  for  the  presentation  and  allowance  of  claims  where 
the  delay  has  been  satisfactorily  explained,  the  debt  is  undisturbed, 
and  the  allowance  would  not  occasion  any  complication  or  prejudice 
in  settling  the  estate.*^^  The  allowance  of  a  claim  by  a  receiver  has  %/ 
not  the  conclusive  effect  of  a  judgment.®*  All  claims  against  the 
estate  over  which  a  receiver  is  administering,  and  all  claims  against 
the  defendant  debtor  whose  property  is  in  the  possession  of  the  re- 
ceiver, must  be  submitted  to  the  court  in  which  the  receivership 
proceedings  are  pending.  The  time  for  such  presentation  may  be 
determined  by  the  court.®* 

Where,  by  order  of  court,  the  payment  of  claims  is  stayed,  the 
delay  in  the  distribution  is  the  act  of  the  law,  and  interest  will  not 
be  allowed  on  the  claims  pending  the  stay.®* 

w  London  &  San  Francisco  Bank  v.  ^/n   re   Mutual    Fire   Ins.   Co.   46 

Willamette   Steam-Mill   L.   &   L.   Co.       Atl.  R.  273. 
80  Fed.  R.  226.  •*  Barber    v.    International    Co.    of 

Mfiake   V.    Domestic   Mfg.    Co.    41       Mexico,  74  Conn.  652,  51  Atl.  R.  857. 
Atl.  R.  376.  •*  Grand  Trunk  Ry.  Co.  v.  Central 

Vermont  Ry.  Co.  91  Fed.  R.  569. 
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CHAPTER  XXIV. 

OF  THE  RECEIVER'S  COMPENSATION. 

Section  620.  Fixing  Amount  of  Compensation  —  Time  of  Payment. 

621.  Of  the  Rule  Where  the  Amount  is  Within  the  Discretion  of  the 

Court. 

622.  The  English  Rule. 

623.  The  Irish  Rule. 

624.  Of  the  Rule  by  Analogy  to  That  in  the  Case  of  Executors  and 

Other  Trustees  —  Payment. 

625.  Of  the  Method  of  Calculating  the  Percentage  of  Commissions — 

Succeeding  Receiver. 

626.  Of  the  Compensation  of  Receivers  of  Railways. 

627.  Generally    of    the    Receiver's    Compensation  —  How  Fixed  and 

Paid  —  The  Latest  Decisions. 
6aS.  Particularly  of  Fixing  the  Compensation  —  Review  on  Appeal. 

629.  Of  the  Rule  Where  the  Receiver  Acts  in  Two  Capacities. 

630.  Of  Additional  Compensation  for  Extra  Services. 

631.  Of  Compensation  for  Services  as  Counsel. 

632.  Of  the  Liability  for  the  Compensation  of  the  Receiver. 

633.  The  Rule  Where  the  Appointment  is  Vacated. 

634.  Of  Appeals  from  the  Settlement  of  the  Receiver's  Compensation. 

Section  620.  Fixing  Amount  of  Compensation  —  Time  of  Pay* 
ment. —  It  may  be  stated  at  the  outset  in  attempting  to  discuss 
the  law  which  falls  within  the  scope  of  this  chapter,  that  the  rules 
regulating  the  amount  of  the  receiver's  remuneration  are  in  great 
confusion.  In  some  jurisdictions  the  compensation  of  the  receiver, 
particularly  in  respect  of  the  amount  of  it,  is  held  to  be  a  matter 
wholly  within  the  discretion  of  the  court;  in  others  the  statutory 
rules  which  prescribe  the  compensation  of  exeaitors,  administrators, 
guardians  and  other  trustees  are  held  to  govern,  at  least  by  analogy, 
while  in  still  others  the  matter  has  been  precisely  determined  by 
the  enactment  of  statutes  which  fix  the  compensation  of  the  receiver 
at  a  certain  per  centum  of  the  amount  of  money  that  passes  through 
his  hands,  and  which,  in  some  instances,  limit  the  gross  amount 
which  the  receiver  can  be  allowed  for  his  services. 

Accordingly,  we  find  the  decisions  in  gfreat  confusion,  and  it  will 
be  impossible  to  formulate  accurately  any  general  rule.  It  may, 
however,  be  laid  down  as  a  somewhat  general  proposition  that,  inas- 
much as  the  receiver  is  an  officer  of  the  court,  it  has  the  authority, 
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in  the  absence  of  legislation,  to  determine  the  amount  of  his  com- 
pensation.* 

Section  621.  Of  the  Rule  Where  the  Amoimt  is  Within  the 
Discretion  of  the  Court — In  a  number  of  the  states  the  rule  pre- 
vails that  the  compensation  of  a  receiver  is  not  to  be  calculated  as 
a  fixed  commission,  but  "  is  such  an  amount  as  would  be  reasonable 
for  the  services  required  of  and  rendered  by  a  person  of  ordinary 
ability,  and  competent  for  such  duties  and  services."^  This  rule 
makes  the  compensation  depend  entirely  upon  the  character  of  the 
services  rendered  by  the  receiver.  In  reference  to  the  amount  of 
the  compensation  in  such  a  case  it  has  said :  "  There  can  be  no  rea- 
sonable grounds  to  doubt  that  the  receiver  in  this  case,  or  some 
other  person  possessing  equal  qualifications,  could  have  been  em- 
ployed by  private  contract  to  perform  the  services  rendered  in  this 
case  for  half  the  amount  allowed  by  the  referee.  This,  it  seems  to 
us,  is  the  fair  and  reasonable  test  by  which  the  amount  of  compen- 
sation to  be  allowed  should  be  determined."' 

The  court,  however,  will  not,  upon  exceptions  to  the  master's 
report,  reconsider  the  allowances  made  by  the  master  for  the  com- 
pensation of  the  receiver,  in  a  case  where  the  facts  are  not  before 
it*  And,  in  accordance  with  this  view,  the  compensation  allowed 
for  one  year  will  not  necessarily  govern  as  to  the  amount  to  be 
allowed  for  another  year ;  but  the  compensation  of  the  receiver  may 
vary  with  the  circun^tances  of  the  case."  Where  the  court  fixes 
the  compensation  of  the  receiver  in  advance  in  the  form  of  a  salary, 
it  may  make  an  additional  allowance  if  the  facts  subsequently  seem 
to  justify  such  a  course.* 

Section  622.  The  English  Rule.-*—  In  England,  where  there  is  no 
general  regulation  of  the  matter  by  statute,  a  receiver  will,  unless 
it  is  otherwise  ordered,  or  he  consents  to  serve  without  remunera- 
tion, be  allowed  as  compensation  what  the  master  who  settles  his 
accounts  deems  reasonable  under  all  the  circumstances  of  the  case. 
This  allowance  is  either  a  percentage  upon  his  receipts,  or  a  gross 


1  Gardiner  v.  Tyler,  3   Keyes,   505,  'French   v.   GiflFord,  31   Iowa,   148. 

508,  2  Abb.  Ct.  App.  Dec  247;  Magee  Sec  also  section  633,  infra,  where  this 

V.  Cowperthwaite,  10  Ala.  966;  Stretch  case  is  more  fully  considered. 

V.  Gowdey,  3  Tcnn.  Ch.  565;  Baldwin  *  Jones  v.  Kecne,  115  Mass.  170. 

V.  Eazler,  34  N.  Y.  Super.  Ct  275-  *  Special   Bj^nk  Corars.  v.  Franklin 

« Grant  v.   Bryant,   loi   Mass.   567,  Inst.  11  R.  I.  557. 

S70,  per  Ames,  J.;  Jones  V.  Kecne,  IIS  « Fanners*    Loan    &    Trust    Co.    v. 

Mass.  170.  Central  R.  R.  Co.  8  Fed.  R.  60. 
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sum  by  way  of  salary/  Sometimes  the  salary  is  such  as  the  judge 
who  passes  the  accounts  thinks  adequate,®  but  generally  the  allow- 
ance is  £5  per  cent.  Day  v.  Croft®  is  the  leading  case,  wherein 
Lord  Langdale,  M.  R.,  states  the  law  to  be  that  the  master  must  in 
each  case  have  regard  to  the  degree  of  difficulty  in  the  due  perform- 
ance of  the  receiver's  duties,  and.  graduate  the  compensation 
accordingly. 

The  practice  of  the  master's  office  is  generally  followed  in  the 
judge's  chambers  in  fixing  the  salary  or  making  an  allowance  to  the 
receiver.^^  If  the  amount  of  property  involved  be  small  and  the 
duties  are  not  onerous,  the  court  may  appoint  a  receiver  without 
a  percentage,"  and,  if  a  trustee  or  a  party  in  interest  propose  himself 
as  receiver,  he  will  usually  be  required  to  act  without  compensation^ 
unless  a  salary  be  expressly  stipulated  for.*^  In  one  of  the  earliest 
cases  the  order  of  appointment  contained  these  words :  ^*  And  the 
said  master  is  to  allow  him  a  reasonable  salary  for  his  care  and  pains 
therein,"^^  and  this  seems,  in  general,  to  be  the  present  English  rule. 

Section  623.  The  Irish  Rule. — In  Ireland  the  English  rule  seems 
to  have  been  essentially  adopted.  There  the  master  allows  what 
seems  reasonable  under  the  circumstances,  and  the  practice  is  the 
same  as  in  England.  In  one  case  the  master  of  the  rolls  held,  that 
where  the  receiver  is  appointed  by  consent,  the  amount  of  the  com- 
pensation must  be  fixed  by  stipulation,  and  that,  in  the  absence  of 
a  stipulation,  the  court  would  not,  in  such  a  case,  allow  anything  to 
the  receiver  for  his  services.^*  But  in  a  later  case  it  was  held  that, 
as  a  general  rule,  the  receiver  is  entitled  to  his  poundage,  unless  the 
order  of  appointment  provide  that  none  is  to  be  allowed.*" 

Section  624.  Of  the  Rule  by  Analogy  to  That  of  Executors  and 
Other  Trustees  —  Payment. —  In  most  of  the  states  statutes  have 
been  enacted  which  regulate  the  fees  of  trustees,  executors,  admin- 


TDaniell's  Ch.  Pr.  1745;  Kerr  on 
Receivers  (2d  Lond.  ed.),  164. 

®  Neave  v.  Douglas,  26  L.  J.  Ch. 
756;  Wells  V.  Wales,  31  Eng.  Law  & 
Eq.  562 ;  Newport  v.  Bury,  23  Beav.  30. 

»2  Beav.  491,  9  L-  J-  (N.  S.)  Ch. 
287,  4  Jur.  429. 

10  See  Seton  on  Decrees,  425,  1006, 
and  cf.  Potts  v.  Leighton,  15  Ves.  276; 
Re  Montgomery,  I  Mol.  419;  Bristowe 
V.  Needham,  2  Phill.  Ch.  190;  Courand 
V.  Hammer,  9  Beav.  3;  Re  Ormsby,  i 
Ball  &  B.  189. 


11  Marr  v.  Littlewood,  2  Myl.  &  Cr, 

458. 
^2Sykes  v.  Hastings,  11  Ves.  363; 

Pilkington  v.   Baker,  24  W.  R.   234; 

Sutton  V.  Jones,  15  Ves.  584;  but  cf. 

Newport  v.  Bury,  23  Beav.  30. 

13  Carlisle  v.  Lord  Berkley  (1759)* 
Amb.  599. 

1*  Burke  v.  Burke,  iFla.  &  K.  89. 

w  Bevan  v.  White,  8  Ir.  Eq.  675.  See 
also  Fingal  v.  Blake,  2  Mol.  80;  Fitz- 
gerald V.  Fitzgerald,  5  Ir.  Eq.  525;  Re 
Montgomery,    i    Mol.   419;    Cook   v. 
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istrators  and  guardians,  and  attempts  are  often  made  to  apply,  at 
least  by  analogy,  the  same  rules  to  other  cases  in  which  the  courts 
are  called  upon  to  fix  the  compensation  of  persons  acting  in  a  fidu- 
ciary capacity,  and  especially  in  the  case  of  receivers.  Accordingly 
we  find  that  some  courts  have  been  induced  to  apply  these  rules 
specifically,  while  others  adopt  them  in  a  qualified  manner,  or  apply 
them  only  by  analog)'.  Thus,  in  Maryland,  the  courts  hold  that  the 
rules  which  regulate  the  compensation  of  receivers  are  not  of  the 
same  rigid  character  as  those  which  apply  in  the  case  of  trustees, 
but  that  the  allowance  to  receivers  of  insolvent  corporations  or  pri- 
vate partnerships,  in  all  cases  not  attended  with  peculiar  circum- 
stances requiring  an  extraordinary  allowance,  should  be  regulated 
by  analogy,  as  nearly  as  possible,  to  the  rate  of  commissions  allowed 
to  guardians  and  trustees  for  the  performance  of  like  services  ;^^ 
and  where  the  receivers  were  appointed  solely  at  the  instance  and 
for  the  benefit  of  the  second  mortgage  bondholders  of  an  insolvent 
railroad  company,  and  the  trustees  who  sold  the  property,  were  ap- 
pointed to  sell  exclusively  in  their  interest,  and  not  for  the  benefit 
of  the  mortgage  bondholders,  it  was  held  that  the  first  mortgage 
bondholders  could  not  be  assessed  to  pay  to  such  receivers  and 
trustees  the  commissions  and  other  expenses  allowed,  or  any  part 
thereof ;  and  that,  if  the  fund  in  court  arising  from  the  sale  of  the 
property  was  not  sufficient  to  afford  adequate  compensation  and  in- 
demnity to  the  receivers,  the  parties  at  whose  instance  the  expenses 
were  incurred,  should  be  required  to  provide  the  means  of  pay- 
ment." A  rule  similar  to  this  has  been  applied  in  New  York,^*  in 
New  Jersey*®  and  in  Alabama.^  In  the  latter  state,  however,  it 
seems  not  to  have  been  considered  imperative.** 

A  receiver  may  be  appointed  in  proceedings  in  insolvency  at  the 


Sharman,   8   Ir.   Eq.    515;    Sadleir   v. 
Greene,  2  Ir.  Ch.  330. 

i«Tomc  V.  King,  64  Md.  166.  The 
order  making  the  allowance  should  be 
definite,  in  order  that  it  may  not  be 
doubtful  upon  what  basis,  or  for  what 
services  the  particular  allowance  is 
made.  Abbott  v.  Rappahannock  Steam 
Packet  Co.  4  Md.  Ch.  310. 

17  Tome  V.  King,  64  Md.  166. 

18  Gardiner  v.  Tyler,  3  Keyes,  505, 
508. 

i^Holcombc  V.  Holcombe,  13  N.  J. 
£q.  415,  417.  As  to  an  allowance  in 
New  Jersey  to  a  receiver  for  the  ex- 


pense of  unnecessary  clerks,  a  daily 
paper,  counsel  fees  to  resist  suits  that 
ought  not  to  have  been  contested,  and 
for  money  collected  and  misappropri- 
ated by  an  attorney,  see  Union  Bank 
Case,  37  N.  J.  Eq.  420,  affirmed,  sub 
notn.  Sandford  v.  Clarke,  38  N.  J.  Eq. 
265. 

20Magee  v.  Cowperthwaite,  10  Ala. 
966.  This  case  places  the  rate  of  com- 
mission at  5  per  cent,  on  receipts  and 
2^  per  cent,  on  disbursements,  as  the 
general  rule. 

21  Id. 
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instance  of  the  insolvent,  and,  in  a  proper  case,  he  will  be  entitled 
to  recover  his  fees  out  of  tlie  property  in  his  custody ;  but  no  receiver 
ought  to  be  appointed  where  the  property  is  barely  sufficient  to  pay 
the  indebtedness  secured  upon  it,  and  if  he  be  appointed  in  such  a 
case,  he  will  not  be  allowed  his  fees  out  of  the  fund  or  property,  to 
the  prejudice  of  the  mortgagee.^ 

In  New  York,  at  an  early  day,  receivers  were  allowed  a  compensa- 
tion for  their  services  which  was  calculated  in  the  same  way  as  the 
fees  of  executors  and  other  trustees.^  And  this  is,  in  general,  a 
rule  which  still  prevails  when  it  appears  that  the  performance  of 
the  receiver's  duties  do  not  involve  any  special  difficulty.**  But,  in 
the  absence  of  particular  legislation,  although  the  couns  may  follow 
this  method  of  fixing  the  receiver's  compensation,  they  refuse  to 
consider  themselves  bound  by  it." 

Section  625.  Of  the  Mode  of  Calculating  the  Percentage  of  Com- 
missions Under  Statutes  —  Succeeding  Receiver. — The  statutes 
usually  provide  that  a  certain  percentage  shall  be  allowed  as  com- 
pensation for  receiving  and  disbursing  the  trust  fund;  and  tM^ 
provision  is  held  to  mean  that  the  full  commissions  are  allowable 
only  for  the  performance  of  the  two  acts  of  receiving  and  disburs- 
ing the  fund.  It  follows,  accordingly,  that  the  receiver  is  to  be 
allowed  half  commissions  for  doing  either  act,  and  this  is  the  easier 
method  of  computing  commissions  where  the  accounts  are  com- 
plicated." But  a  receiver  is  not  entitled  to  commissions  on  amounts 
invested  or  reinvested,  because  that  is  held  not  to  be  a  paying  out 
within  the  meaning  of  the  statute,  except  where  the  securities  are 
finally  turned  over  to  the  beneficiaries,  or  are  otherwise  applied 
in  a  final  payment  on  account  of  the  estate.*'  And  where  a  receiver 
is  directed  by  the  court  to  deposit  moneys  collected  by  him  with  a 
certain  trust  company,  he  will  not  be  allowed  to  treat  each  deposit 


22Lammon  v.  Giles,  12  Pac  R.  417 
(Sup.  Ct.  Washington  Territory,  1887). 
Cf.  Marr  v.  Littlewood,  2  Myl.  &  Cr. 

458. 
23  Matter  of  Kellogg,  7  Paige,  265; 

Vanderheyden    v.    Vanderheyden,    2 

Paige,    287;    Matter    of    Roberts,    3 

Johns.   Ch.   43;    Matter  of   Bank  of 

Niagara,  6  Paige,  213,  2  N.  Y.  Rev. 

Stat  470,  I  76. 

^MuUer  v.   Pondir,  6  Lans.  481; 


Bennett  v.  Chapin,  3  Sandf.  Super.  Ct 
673 ;  Howes  v.  Davis,  4  Abb.  Pr.  71. 

^  Gardiner  v.  Tyler,  3  Keyes,  505,  2 
Abb.  Ct  of  App.  Dec.  247;  Baldwin  v. 
Easier,  34  N.  Y.  Super.  Ct  275. 

^Matter  of  Bank  of  Niagara,  6 
Paige,  213;  Howes  v.  Davis,  4  Abbi 
Pr.  71;  Matter  of  Roberts,  3  Johns. 
Ch.  43. 

27  In  the  Matter  of  Kellogg,  7  Paige, 
265,  where  the  rule  is  laid  down  in 
the  case  of  a  guardian. 
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as  an  annual  rest,  and  to  credit  himself  with  full  commissions 
thereon.^ 

The  surrender  of  the  premium  notes  of  an  insolvent  mutual  in- 
surance company,  upon  condition  that  the  makers  pay  such  an 
assessment  as  shall  be  sufficient  to  satisfy  all  the  creditors  of  the 
comx»any,  is  to  be  deemed,  so  far  as  the  receiver's  claim  to  commis- 
sions is  concerned,  as  so  much  money  received  and  paid  over,  and 
he  is  entitled  to  his  commissions  upon  the  real  value  thereof,  but 
only,  however,  upon  those  which  are  collectible.**  And  where  a  re- 
ceiver of  an  insolvent  corporation,  after  levying  an  assessment  upon 
the  members,  tendered  his  resignation,  it  was  held  that,  he  could 
not  be  allowed  commissions  upon  the  assessments,  there  being  no 
evidence  of  their  value  or  that  they  had  any  value,  and  because 
such  assessments  are  not  "  sums  received  "  within  the  meaning  of 
the  statute,  until  they  are  actually  paid  in.^  So,  also,  where  all 
the  stock  in  a  corporation  was  owned  by  two  persons  who,  upon 
being  unable  to  agfree  in  the  management,  had  a  receiver  appointed 
and  an  order  was  obtained  empowering  the  receiver  to  continue  the 
business,  and  he,  thereupon,  made  such  an  arrangement  with  the 
stockholders  that  they  practically  conducted  their  affairs  as  before, 
although  under  the  supervision  of  the  receiver,  to  whom  reports 
were  made,  it  was  held  that  his  commissions  were  to  be  calculated 
only  upon  the  sums  actually  received  and  disbursed  by  him,  and 
not  upon  the  receipts  and  expenses  of  the  business.** 

A  substituted  receiver  is  entitled  only  to  commissions  upon  his 
own  receipts  and  payments,  and  not  upon  those  for  which  his  pre- 
decessor has  been  allowed  commissions,  since,  when  the  fund  came 
into  the  hands  of  the  first  receiver,  it  was  then  in  custodia  legis,  and 
the  second  receiver  succeeded  to  it  only  for  the  purpose  of  disburse 
ing  it  This  seems  to  proceed  upon  the  theory  that  it  is  the  service 
or  duty  of  collecting  and  gathering  together  the  fund  which  sub- 


28  Bennett  v.  Chapin,  3  Sandf.  Super. 
Ct.  673. 

2®  Van  Buren  v.  Chenango  Covmiy 
Mutual  Ins.  Co.  12  Barb.  671,  676.  It 
IS  to  be  observed  that  the  receiver  had 
authority  to  collect  these  notes,  but 
adopted  the  other  method  under  an 
order  of  the  court. 

^  People  V.  Mutual  Benefit  Asso.  39 
Hun,  49. 

81  In  the  Matter  of  the  Woven  Tape 
Skirt  Co.  85  N.  Y.  506.     The  lower 


court  allowed  the  receiver  $7,775;  the 
first  appellate  court,  $4,000,  and  the 
court  of  appeals,  $1,500.  The  actual 
receipts  of  the  business  were  $173,- 
998.26,  the  disbursements,  $166,988.83. 
At  the  time  of  the  appointment  the 
cash  and  property  on  hand  amounted 
to  between  $63,000  and  $74,000;  the 
debts  to  between  $12,000  and  $15,000. 
The  capital  was  $40,000,  and  the  re- 
ceiver had  handled  personally  in  all 
only  about  $30,000. 
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jects  it  to  the  charge  for  commissions,  and  not  the  accident  of  suc- 
ceeding to  its  possession  after  it  has  been  gathered  together,  and, 
besides,  that  only  one  entire  commission  for  collecting  is  allowable 
without  reference  to  the  succession  of  receivers.^ 

In  the  case  of  property  transferred  in  specie  the  commission  will 
be  computed  upon  the  value  of  the  property;  and,  if  the  parties 
cannot  agree,  the  court  will  order  a  reference  to  ascertain  and  re- 
port upon  the  value  thereof.^  Where  by  statute  the  receiver's 
compensation  is  a  per  cent,  on  money  received,  he  is  entitled  to 
commission  on  all  assets  passing  through  his  hands  —  notes,  book 
accounts,  etc.^* 

But  a  receiver  of  a  distillery  is  not  entitled  to  compensation  for 
collections  and  disbursements  of  government  tax  on  whiskey  in 
bond  belonging  to  third  persons,  which  tax,  as  customary  among 
distillers  and  warehousemen,  he  collected  from  the  owners  on  with- 
drawal of  the  whiskey  from  bond.  Though  customary,  such  col- 
lections are  merely  for  the  accommodation  of  the  owners,  and  no 
part  of  the  duties  of  the  receiver.**  Where  a  statute  fixes  com- 
mission on  an  amount  received  and  disbursed,  it  was  held  that  the 
receiver  was  not  entitled  to  commission,  where  the  owners  of  the 
stock  by  an  arrangement  with  the  receiver,  conducted  the  business 
and  received  and  disbursed  the  receipts,  and  the  only  money  re- 
ceived by  the  receiver  was  the  proceeds  of  the  sale  at  auction  of 
the  company's  property,  on  which  it  was  held  he  was  entitled  to 
commission.*® 

Section  626.  Of  the  Compensation  of  Receivers  of  Railwasrs. — 

In  jurisdictions  where  the  compensation  of  receivers  is  not  regu- 
lated by  statute  the  courts  are,  in  general,  somewhat  more  liberal 
in  their  allowances  to  receivers  of  railways  than  in  the  case  of  other 
receiverships.  The  leading  case  upon  this  point  is  Cowdrey  v.  Rail- 
road Company,*^  wherein  it  is  held  that  the  matter  of  the  allowance 
to  the  receiver  for  his  services  is  one  that  properly  belongs  to  the 

*^  Attorney-General    v.    Continental  •^Van  Buren  v.  Chenango  County 

Life  Ins.  Co.  32  Hun,  223.     But  see  Mutual  Ins.  Co.  12  Barb.  671. 

Williamson  v.  Wilson,  i  Bland's  Ch.  "White  v.  Allen  (Ky.  Ct  App.),ii 

439,  where  there  is  a  dictum  to  the  S.  W.  R.  364. 

effect  that  if  the  commissions  had  not  ^In  re  Woven  Tape  Skirt  Co.  85 

already  been  allowed,  the  substituted  N.  Y.  506. 

receiver  might  take  theoL  ^  1  Woods,  131,  141,  affirmed,  sub 

^  Bennett  v.  Chapin,  3  Sandf .  Super,  nam.    Galveston  R.  R.  Co.  v.  Cow* 

Ct  673;  s.  p.  Matter  of  De  Peyster,  4  drey»  11  Wall  459. 
Sandf.  Ch.  511. 
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master's  office  and  not  to  the  court,  and  that  the  receiver  is  entitled 
in  these  cases,  as  in  others,  only  to  a  reasonable  compensation  for 
his  services. 

The  court  may  properly  consider  the  qualifications  of  the  person 
appointed  receiver,  the  amount  of  time  which  a  proper  performance 
of  the  duties  of  the  position  will  require,  and  the  manner  in  which 
the  service  is  performed.^  And  where  a  receiver  is  appointed  in  two 
cases,  one  of  which  is  removed  to  the  United  States  court  which 
thereafter  determines  his  compensation  and  directs  him  to  pay  the 
balance  into  court,  a  subsequent  allowance  made  by  the  state  court 
will  not  attach  to  that  balance,  the  parties  to  the  one  suit  not  havingf 
been  heard  in  the  other.^®  After  sale  of  the  railroad  the  receiver's 
compensation  should  be  at  a  less  rate  than  when  operating  the 
road.*^ 

Traveling  expenses  of  a  receiver  of  a  railroad  incurred  in  going 
to  and  from  his  residence  to  the  railroad  property  and  elsewhere 
about  the  country  in  the  performance  of  his  duties,  were  adjudged 
to  be  a  proper  allowance.*^  It  has  been  said  that  if  there  be  a  deficit 
in  the  payment  of  the  operating  expenses  of  a  railroad,  which  is  in 
no  way  attributable  to  the  failure  or  extravagance  of  the  receiver, 
such  deficit  should  be  allowed  him,  but  not  if  there  were  any  reck- 
lessness, waste  or  betrayal  on  his  part ;  but  if  the  receiver  pays  for 
damages  to  persons  or  property,  which  were  caused  by  his  reckless- 
ness or  gross  carelessness,  he  should  not  be  reimbursed ;  but  other- 
wise if  such  damages  were  caused  by  his  servants  and  employees.^ 

Section  627.  Generally  of  the  Receiver's  Compensation  —  How 
Fixed  and  Paid — The  Latest  Decisions — The  compensation  of  a 
receiver  is  not  to  be  determined  on  the  basis  of  how  small  a  sum 
would  secure  some  one  to  accept  the  office.  "  The  compensation," 
it  has  been  said  by  the  supreme  court  of  Mississippi,  "  like  the  ap- 
pointment, is  determined  by  the  court  in  the  exercise  of  its  judicial 
discretion,  and  not  by  the  result  of  bidding,  even  by  persons  every 
way  competent  to  discharge  the  duties  of  the  office.  In  allowing 
the  compensation  no  *  *  *  written  rule  of  judicial  requirement 
is  imposed  upon  the  court.    The  compensation  must  be  reasonable 

•.i_ , r 

^  McArthur   v.   Montclair   Ry.   Co.  **  Northern    Alabama    Ry.    -Co.    v. 

27  N.  J.  Eq.  77.  Hopkins,  87  Fed.  R.  505. 

» In  re  Hinckley,  3  Fed.  R.  556.  ^  South  Carolina  &  G.  R.  R.  Co.  v. 

^  Boston  Safe  Deposit  &  Trust  Co.  Carolina,  C.  G.  &  C.  Ry.  Co.  93  Fed. 

V.  Chamberlain,  66  Fed.  R.  847,  14  C.  R.  543.  35  C.  C.  A.  423. 
C.  A.  363. 
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in  view  of  the  facts  of  any  case,  and  in  view  of  the  duties  and  re- 
sponsibilities of  the  receiver.  By  what  means  or  in  what  manner 
the  court  will  arrive  at  its  determination  as  to  what  sum  is  reason- 
able,  no  presumptive  rule  is  to  be  found,  and  the  court  should  have 
the  largest  liberty  of  inquiry  and  ascertainment  before  actually  de- 
ciding. In  receiverships  of  tliat  character  in  which  the  officer  is 
at  once  receiver  and  manager  of  the  business,  a  given  sum  may  be 
allowed  as  ^)ecific  compensation  for  servicies,  and  with  propriety,  as 
we  think.  In  other  cases  in  which  the  receiver's  duties  are  confined 
to  the  receipt  and  disbursement  of  money,  the  court  might  wisely 
refer  to  the  rule  and  rate  of  a  given  percentage  in  analogous  cases^ 
when  such  percentage  is  regulated  by  law,  and  might  properly  adopt 
such  rule  and  rate,  if,  in  its  discretion,  the  same  would  amotmt  to 
a  reasonable  compensation.  The  reasonableness  of  the  compensa- 
ticm  is  a  matter  exclusively  for  the  determination  of  the  court ;  the 
manner  and  means  of  exercising  that  discretion  in  endeavoring  to 
ascertain  what  is  reasonable,  must  be  left  largely  to  such  court 
also."*®  But  on  appeal  it  will  be  inquired  whether  the  court  has 
abused  its  discretion  in  fixing  a  receiver's  compensation.** 

Concerning  the  question  of  a  receiver's  compensation  the  supreme 
court  of  Pennsylvania  has  said :  "  The  amount  of  his  compensation 
does  not  depend  upon  his  wealth  or  social  standing  or  the  demands 
made  upon  his  time  by  private  business ;  nor  yet  upon  the  estimate 
that  gentlemen  who  are  themselves  in  receipt  of  an  ample  income 
may  put  upon  their  services  from  the  standpoint  they  occupy.  The 
conditions  that  should  be  controlling  with  the  court  are  the  time 
and  labor  needed,  not  necessarily  the  time  and  labor  expended,  in 
the  proper  performance  of  the  duties  imposed ;  the  fair  value  of  such 
time  and  labor,  measured  by  the  common  business  standards:  the 
degree  of  activity,  integrity  and  dispatch  with  which  the  work  of 
the  receiver  is  conducted.  When  there  has  been  delay  in  closing  up 
his  accounts,  inattention  to  his  trust,  use  of  the  trust  fund  by  the 
receiver  in  his  own  private  business,  or  a  want  in  any  particular  of 
the  good  faith  and  integrity  that  the  court  of  equity  usually  requires 
of  all  its  agents  and  officers,  the  compensation  may  be  reduced  below 
the  ordinary  standard,  or  denied  altogether,  as  justice  and  right  mav 
require."*^ 

The  compensation  is  usually  determined  according  to  the  circum- 
stances of  the  particular  case,  and  correspondence  with  the  degree 


^  Lichtenstein  v.  Dial,  68  Miss.  54,         ^  Schwartz  v.  Keystone  Oil  Co.  153 
8  So.  R.  27a.  Pa.  St  2S3,  25  AtL  R.  loia 
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of  responsibility  and  business  ability  required  in  the  management 
of  the  affairs  intrusted  to  him,  and  the  perplexity  and  difficulty 
involved  in  that  management.  Allowances  of  this  kind  are  largely 
discretionary,  and  the  action  of  the  court  below  is  treated  as  pre- 
sumptively correct.** 

It  is  customary  and  entirely  proper  to  allow  and  pay  a  receiver 
compensation  from  time  to  time  before  the  close  of  the  receivership. 
The  duties  are  sometimes  very  onerous  and  may  be  protracted  for 
a  long  time.  It  would  be  unreasonable  to  expect  the  receiver  to 
wait  until  the  end  of  his  service  before  receiving  any  compensa- 
tion.*^ It  is  the  usual  rule  to  pay  a  receiver  monthly  for  his  services, 
reserving  the  question  for  a  further  and  final  allowance  until  the 
end  of  the  suit,  when  a  full  compensation  is  fixed,  after  notice.** 

Where  the  receiver  is  by  statute  entitled  to  "  reasonable  compen- 
sation," it  is  to  be  fixed  "  by  considering  the  responsibility  as- 
sumed, the  skill  and  labor  expended,  and  the  rate  of  pay  usually 
allowed  for  similar  work."*®  But  this  is  the  ordinary  way  of  fixing 
"  reasonable  compensation."  When  on  the  circuit  bench  Brewer,  J., 
said:  "As  preliminary  I  remark  there  has  been  no  little  implied 
criticism  in  the  language  of  the  appellate  courts  of  the  magnitude 
of  the  allowance  made  in  foreclosure  cases  to  counsel,  receivers  and 
others.  We  are  admonished  by  utterances  of  the  supreme  court  to 
be  cautious  in  this  respect.  *  *  *  I  remark  again  that  the  ques- 
tion of  allowance  is  a  judicial  one,  and  *  *  *  is  left  to  the  dis- 
cretion of  the  court.  It  is  discretionary  only  in  the  sense  that  there 
are  no  fixed  rules  to  determine  the  proper  allowance,  and  is  not 
discretionary  in  the  sense  that  the  courts  are  at  liberty  to  give  any- 
thing more  than  a  fair  and  reasonable  compensation."^ 

Where  a  large  bill  is  presented  for  services  of  the  receiver  and 
counsel,  extending  over  considerable  time,  the  correctness  of  which 
the  court  has  no  means  of  ascertaining,  it  is  proper  to  refer  the 
matter  to  determine  whether  the  services  have  been  renoered,  and 
whether  the  charges  are  just  and  proper.    Any  party  interested  in 

the  funds  of  the  receivership  may  be  heard  thereon."    As  the  re- 

■ 

*«  Stuart  V.  Boulware,  133  U.  S.  78.  ^  Held,  that  $70,000  apiece  was  suf- 

*7  Bank  Comrs.  v.  Franklin  Institute  ficient  compensation  for  the   services 

for  Savings,  11  R.  I.  557.  of  Messrs.  Tutt  &  Humphreys  as  re- 

^  Merchants'  Bank  of  St.  Joseph  v.  ceivers  of  the  Wabash  railroad,  though 

Crysler,  67  Fed.  R.  388,  14  C.  C.  A.  they  asked  for  $112,500  each.    Central 

444;  Thompson  v.  Huron  Lumber  Co.  Trust  Co.  v.  Wabash,  St.  Louis  &  Pa- 

5  Wash.  527,  32  Pac.  R.  536,  34  Am.  cific  R.  R.  Co.  32  Fed.  R.  187. 

St.  R.  877,  Stiles,  J.,  dissenting.  ^^  People  v.  Knickerbocker  Life  Ins. 

^  Bank  Comrs.  v.  Franklin  Institute  Co.  31  Hun,  622. 
for  Savings,  11  R.  I.  557. 
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ceiver  is  directly  under  the  control  of  the  court  that  appoints  him, 
such  court  is  in  a  better  condition  to  judge  as  to  the  amount  which 
would  be  reasonable  in  such  a  case  than  the  appellate  court.  But 
the  appellate  court  has  a  supervisory  jurisdiction  over  the  circuit 
court  in  such  matters,  and  will  exercise  it  when  the  justice  of  the 
case  demands  it.*^^ 

The  rule  for  compensating  receivers  is  not  of  the  same  inevitable 
character  as  that  governing  in  the  case  of  trustees.  The  allowance 
to  receivers  in  all  cases  not  attended  with  peculiar  circumstances 
requiring  an  augmentation,  should  be  regulated  by  analogy  as  near 
as  possible  to  the  rate  of  commissions  allowed  to  guardians  and 
trustees  for  the  performance  of  like  or  kindred  services.**  Where  a 
receiver  is  appointed  solely  at  the  instance  and  for  the  benefit  of 
second  mortgage  bondholders,  his  compensation  cannot  be  charged 
against  the  first  bondholders."  Where  the  fund  in  the  court  is  not 
sufficient  to  adequately  compensate  and  indemnify  a  receiver,  the 
parties  at  whose  instance  he  was  appointed  should  be  required  to 
provide  the  means  of  payment.*"^ 

"  In  the  absence  of  legislation  fixing  the  compensation  of  a 
receiver,  the  court  which  appointed  him  has  the  right  to  determine 
the  amount  that  should  be  paid.  In  passing  upon  the  compensa- 
tion of  a  receiver  an  appellate  court  will  ordinarily  defer  much  to 
the  judgment  below.  The  compensation  should  correspond  with 
the  degree  of  business  capacity,  integrity  and  responsibility  required 
in  the  management  of  the  affairs  intrusted  to  the  receiver,  and  a 
reasonable  and  fair  compensation  should  be  allowed  according  to 
the  circumstances  of  each  particular  case.''^  The  amount  of  the 
receiver's  compensation  is  within  the  sound  discretion  of  the  court, 
which  will  not  be  disturbed  by  the  appellate  court,  unless  abused." 

The  receiver's  compensation  is  a  judicial  question,  and  is  not  to 
be  settled  by  the  clerk.^  "  The  final  decree  should  settle  what  com- 
pensation the  receiver  is  to  have,  *  *  *  how  he  shall  be  paid, 
whether  out  of  the  funds  in  his  hands,  or  by  one  of  the  parties  to  the 
action.  *  *  *  Ordinarily  the  receiver  should  be  protected  by 
being  permitted  to  look  to  the  funds  in  his  hands  to  save  himself 

52  Martin  v.  Martin,  14  Orcg.  165.  548.    Five  thousand  dollars  held  to  be 

'^Tome  V.  King,  64  Md.  166.  sufficient   compensation    for   receivers 

"Id.  who  operated  thirteen  miles  of  rail- 

B^ld.  road    for    about    three    and    one-half 

WHeffron  v.   Rice   (111.   S.  C),  36  years. 

N.  E.  R.  562.  "Cutter  v.  Pollock  (N.  D.),  59  N. 

*^T  Chandler        v.        Cushing- Young  W.  R.  1062. 

Shingle  Co.  13  Wash.  89,  42  Pac.  R. 
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against  loss;  but  sometimes  he  has  been  compelled  to  look  for  in- 
demnity to  the  party  at  whose  instance  he  was  appointed."^® 

A  receiver  having  been  authorized  to  retain  his  compensation  out 
of  the  proceeds  of  the  sale  of  the  property,  it  was  said  that  he  had 
no  right  to  the  fund  until  paid  into  court  for  distribution,  and  that 
the  purchaser  could  not  set  off  against  the  demand  for  the  purchase 
money  a  personal  debt  due  to  him  from  the  receiver.^  Compensa- 
tion to  a  receiver  is  part  of  the  costs  and  expenses  of  the  suit  in 
which  he  is  appointed,  and  should  be  paid  as  such  instead  of  being 
classed  as  a  debt  payable  pro  rata  with  other  debts.®^ 

The  receiver  must  prove  the  services  performed,  and  his  final  com- 
pensation should  be  heard  only  after  notice  to  all  the  parties.  Where 
receivers  contract  to  render  services  for  a  certain  sum,  such  sum  is 
the  limit  of  compensation  to  be  paid  them,  especially  where  it  is 
ample  for  their  services.^  A  receiver  may,  when  discharged  for 
dereliction  of  duty,  be  refused  any  compensation.^  And  where  the 
parties  to  a  suit  asked  for  the  appointment  of  one  interested  therein 
as  receiver,  and  represented  to  the  court  that  the  selection  would 
save  an  expense  to  the  estate,  as  he  would  serve  without  compensa- 
tion, and  the  appointment  was  made,  it  was  held  that  no  compensa- 
tion would  be  allowed  the  receiver." 

"As  a  general  rule,  where  a  receiver  has  been  regularly  appointed, 
his  compensation  is  a  charge  upon  the  funds  in  his  hands.  But  in 
this  case  all  the  funds  that  came  to  his  hands  were  appropriated 
without  satisfying  his  claim  for  compensation.  So  that  it  is  a  case 
where  the  receiver  has  no  assets  in  his  hands  applicable  to  the  pay- 
ment of  his  charges.  *  *  *  Qf  course  the  receiver  could  not 
be  retained  merely  to  enable  him  to  reduce  such  assets  to  possession 
for  the  purpose  of  paying  his  charges.  That  would  be  continuing 
the  receiver  for»the  benefit  of  the  receiver,  a  thing  never  heard  of . ' 
It  was  said  that  there  might  be  some  circumstances  under  which 
the  court  would  refuse  to  discharge  a  receiver  until  his  compensa- 
tion was  paid.** 

*»  Id.  «2  Eastern  v.  Houston  &  Texas  Cent. 

*>PoIk  V.    Gamer   Coal   &  Mining  Ry.  Co.  40  Fed.  R.  189. 

Co.  91  Iowa,  570,  60  N.  W.  R.  III.  ^In  re  Estate  St.  George,  19  L.  R. 

«i  Wilson   Cotton   Mills  v.   Randle-  Ir.  566. 

man  Cotton  Mills,  115  N.  C.  475,  20  w  steel  v.   HoUaday,   19  Oreg.  517, 

S.  E.  R.  770;  Espuella  Land  &  Cattle  25  Pac.  R.  77. 

Co.  V.  B  indie,  11  Tex.  Civ.  App.  262,  ®  Joslin  v.  Athens  Coach  &  Car  Co. 

32   S.   W.   R.   582,  holding  receiver's  43  Minn.  534,  46  N.  W.  R.  fj. 
fees  to  be  "court  costs"  within  the 
statute. 
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Where  on  the  application  of  plaintiffs,  who  sued  to  remove  an  in- 
cumbrance from  personal  property,  a  receiver  was  appointed  who 
took  charge  of  and  sold  the  property  and  retained  the  proceeds  sub- 
ject to  the  order  of  the  court,  and  the  judgment  was  against  the 
plaintiffs,  held  proper  to  allow  the  receiver  compensation  out  of  the 
fund  before  applying  it  to  the  payment  of  the  defendant's  debt  * 
Where  a  receiver  is  appointed  without  any  probable  cause  for  so 
doing,  the  party  at  whose  instance  the  appointment  was  made 
should  pay  all  the  expenses.^  Though  the  order  appointing  a  re- 
ceiver be  vacated  as  having  been  improvidently  made,  yet,  for  the 
services  rendered  he  is  entitled  to  compensation.^ 

A  receiver  is  entitled  to  the  payment  of  his  compensation  out  of 
the  funds  in  his  possession,^  and  this  although  they  may  be  in- 
sufficient to  pay  other  expenses  of  the  administration  and  the 
creditors.''^  A  receiver's  fees  are  considered  as  part  of  the  "  court 
costs,"  and  are  to  be  taxed  and  paid  as  such  costs,^*  and  should  be 
paid  even  in  preference  to  existing  liens;"  but  not  if  the  lienholders 
were  not  parties  to  the  proceeding.  In  the  absence  of  fraud  or  im- 
proper conduct  on  the  part  of  the  parties,  the  receiver's  compensa- 
tion should  be  charged  against  the  funds  in  his  possession.''^  If  the 
fund  in  the  possession  of  the  receiver  is  not  sufficient  tQ  pay  his 
condensation  it  has  been  said  that  he  has  no  other  remedy,  unless 
the  appointment  was  improper,  when  the  charge  may  be  made 
against  the  plaintiff  f^  but  the  compensation  of  the  receiver  is  con- 
sidered a  part  of  the  expenses  of  the  litigation,  and  are  to  be  taxed 
and  paid  as  such.  It  would  seem,  therefore,  that  if  the  trust  es- 
tate is  insufficient  to  pay  the  receiver's  compensation,  it  should  be 
charged  against  the  losing  party.    Where  a  receiver  agreed  to  look 


••Henbree  v.  Dawson,  i8  Oreg.  474, 
26  Pac.  R.  264. 

^  Myers  v.  Frankenthal,  55  111.  App. 
390;  Einstein  v.  Lewis,  54  111.  App. 
520.    See  sections  95  and  632. 

«8  Louisville  &  St.  Louis  R.  R.  Co. 
V.  Southworth,  38  111.  App.  225. 

«>  Preston  Nat  Bank  v.  Smith 
Middlings  P.  Co.  102  Mich.  462,  60  N. 
W.  R.  981;  Espuella  Land  &  Water 
Co.  V.  Bindle,  n  Tex.  Civ.  App.  262, 
32  S.  W.  R.  582;  Ephriam  v.  Pacific 
Bank,  129  Cal.  589,  62  Pac.  R.  177. 

70Filkins  v.  Adams,  60  111.  App.  410; 
Gallagher  v.  Gingrich,  105  Iowa,  237, 
74  N.  W.  R.  763. 


71  Espuella  Land*  &  Water  Co.  v. 
Bindle,  11  Tex.  Civ.  App.  262,  s^  S. 
W.  R.  582;  McAitrow  v.  Martin,  183 
111.  467,  56  N.  E.  R.  168;  Antlers  Land 
&  Reservoir  Co.  v.  Fessler,  14  Colo. 
201,  45  Pac  R.  406;  Ephriam  v.  Pa- 
cific Bank,  136  Cal.  646,  69  Pac.  R. 
636. 

72  Gallagher  v.  Gingrich,  105  Iowa» 
237,  74  N.  W.  R.  763. 

73  Elk  Fork  Oil  &  Gas  Co.  v.  Foster, 
99  F-d.  R.  495,  39  C.  C.  A.  615. 

74  Ephriam  v.  Pacific  Bank,  129  CaL 
589,  62  Pac  R.  177. 
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only  to  the  income  of  the  property  in  his  possession  for  his  com- 
pensation, he  was  excluded  from  demanding  its  payment  from 
any  other  source."  It  was  contended  that  because  the  receiver  was 
a  party  to  the  cause  and  a  co-tenant,  he  should  be  allowed  no  com- 
pensation for  services ;  but  the  court  said  that  it  was  within  the  dis- 
cretion of  the  chancellor  to  allow  compensation  to  receivers,  which 
discretion  would  be  controlled  by  the  circumstances  of  each  par- 
ticular case/' 

It  is  the  general  rule  that  a  receiver  will  not  be  allowed  compen- 
sation where  he  has  neglected  his  duties  and  acted  in  bad  faith  in 
the  conduct  of  the  trust,  or  committed  a  breach  of  his  obligations 
in  any  way,  and  where  he  has  been  guilty  of  n^lect  and  willful 
mismanagement,*"  or  where  he  shows  a  want  of  capacity  to  perform 
the  duties  of  the  trust,  and  a  lack  of  appreciation  of  them.^  Where 
a  receiver  performed  only  minor  duties,  but  employed  others  to  per- 
form his  work,  it  was  held  that  he  was  not  entitled  to  compensa- 
tion J*  Where  it  was  contended  that  the  receiver  should  have  been 
discharged  years  before,  but  he  had  continued  to  perform  the  du- 
ties under  an  order  allowing  a  monthly  salary,  which  he  had  paid 
to  himself  out  of  the  funds  in  his  possession,  it  was  held  that  an 
allowance  for  the  compensation  would  be  made.^  A  statute  pre- 
scribing the  allowance  of  compensation  to  receivers  was  held  not 
to  deprive  the  court  of  the  power  to  allow  the  receiver  additional 
compensation,  where  the  services  performed  were  valuable  to  the 
estate  and  the  compensation  prescribed  by  the  statute  was  inade- 
quate.®^ If  a  receiver  agrees  to  act  without  compensation,  he  is  not 
entitled  to  i>ayment  from  any  source.*^ 

The  time  for  the  final  allowance  of  the  compensation  is  at  the 
close  of  the  receivership,  and  until  that  time  full  compensation 
should  not  be  made.  Partial  or  intermediate  allowances  on  account 
may  be  made,®*  but  should  be  materially  less  than  the  worth  of  the 
services  rendered  up  to  that  time,  and  the  final  allowance  can  then 


^Ephriam  v.  Pacific  Bank,  136 
Cal.  646,  69  Pac.  R.  636. 

T®  Meissler  v.  Meissler,  loi  III.  App. 
256. 

77  United  States  Nat.  Bank  v.  Na- 
tional Bank  of  Guthrie,  6  Okl.  163,  51 
Pac.  R.  119;  Speiscr  v.  Merchants' 
Exchange  Bank,  no  Wis.  506,  86  N. 
W.  R.  243;  In  re  Commonwealth  Life 
Ins.  Co.  32  Hun,  78. 

7*/ff  re  Sheets  Lumber  Co.  52  La. 
Ann.  1337,  27  So.  R.  809. 


T**  Wilkinson  v.  Washington  Trust 
Co.  102  Fed.  R.  28,  42  C.  C.  A.  140. 

*>  Dillingham  v.  Moran,  81  Fed.  R. 
7S9»  26  C.  C  A.  596. 

«i  Spears  v.  Thomas,  70  S.  W.  R. 
1060. 

82  Polk  V.  Johnson,  65  N.  E.  R.  536. 

«» Battery  Park  Bank  v.  Western 
Carolina  Bank,  126  N.  C.  531,  36  S.  E. 
R.  39;  Special  Bank  Comrs.  v.  Frank- 
lin Inst.  II  R.  I.  557. 
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.  -L^.  ij^  recover  will  have  a  fair  and  just  ccwnpen- 


,  i  PBrrioiliriy  of  Fixing  the  Compensation  — Review 

_nr  latest  Cases. —  There  is  no  fixed  or  well-recog- 

■1  ,r  :hc  snbject  of  compensation  to  receivers  and  each 

^   -^-.Ti-i,-;  iiji-wi  its  own  special  circumstances.     This  neces- 

.^   ^fvrsf  01  sound  discretion  in  determining  the  amount, 

~- ,  -  maL'^iiT  the  appointment  and  having  under  its  di- 

-  a."N  anJ  a'lnduct  of  the  receiver  is  far  more  competent 

::.•'  a^<^  i"^'  estimate  of  what  is  reasonable  than  an 

- ,--:  cnn  be.    In  this  matter  the  appellate  court  will  ordi- 

. .    I    :hc  court  below,**  except  in  a  clear  case  of  abuse  of 

»    ;  "(T  thousand  dollars  were  held  to  be  sufficient  to  com- 

rf,-p\Tr  for  operating  thirteen  miles  of  street  railroad 

^  ,:■:-- and  a  half,  and  $2,5CX)  was  adjudged  to  be  adequate 

,.^-*    In  fixing  the  compensation  the  court's  discretion 

^■.  iK  arbitrarily  exercised  in  total  disregard  of  the  evi- 

.-I'lpetent  and  capable  witnesses,**     If  the  receiver  is 

.  >-:<  management,  or  realizes  for  the  estate  a  large  sum, 

.  :^v  should  be  increased;  but  if,  on  the  other  hand,  the 

-  .-;:iig  into  his  hands  is  small,  although  not  due  to  any 

.,i!^ii>n  on  his  part,  where  great  loss  will  inevitably  fall  on 

v  -;i  any  event,  the  court  should  reduce  the  allowance.     In 

^    -a:  the  value  of  the  receiver's  services  the  court  should  con- 

-;v  inily  the  work  done,  but  the  results  accomplished.**    In 

^   V  compensation  the  court  i.s  not  confined  to  evidence  form- 

■..  -,>Juced  in  respect  to  the  matter,  but  may  act  on  its  own 

..  v\^irc  and  judgment  as  to  the  reasonableness  of  the  amount 

y  itivwed,*"    It  must  not  consider  the  value  of  the  receiver's 

,  ,  ,\well    V.    Wilmington    Dental  » State  ex  ret.   v.   Greene   County 

,   ^\v  82  Fed.  R.  214-  Bank,  6g  Mo.  App..  536.    In  this  case 

^  ,-J.e  V.  Woodbury,  3  A[^.  D.  C.  the  appellate  court  declared  the  com- 
pensation allowed  the  receiver  to  be 

« Patterson  v.  Ward,  6  N.  D.  609,  entirely  too   small,   and    increased   it 

.  \  W.  R.  1013;  Wilkinson  V.  Wash-  from  $1,200  to  $2,500. 

.^...vii    Trust    Co.    102    Fed.    R.    28;  »Sherley  v.  Mattingly,  51  S.  W.  R. 

...them   .Mabama  Ry.  Co.   v.   Hop-  189. 

,^    f;    Fed.    R.    505;    Braman    v.  «•  State  v.  Nebraska  Savings  Jt  Ex- 

^niiTs'  I  oan  &  Trust  Co.  114  Fed.  change  Bank,  61  Neb.  496.  85  N.  W. 

f^  iS.  51  L.  C.  A.  644-  R.   391;   Culver  v.   Allen  Medical  ft 

WMoiiii-iimeTy  v.    Petersburg  Sav-  Surgical  Asso.  69  N.  E  R,  53, 
f,  &  tns,  Co.  70  Fed.  R.  746,  17  C 
C  A.  360. 
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services  generally,  but  only  their  value  in  connection  with  the  du- 
ties performed  in  the  receivership  proceeding^.®*  The  compensa- 
tion allowed  a  receiver  should  be  that  which  is  usually  paid  for 
similar  services  performed  under  similar  circumstances.®^ 

Section  629.  Of  the  Rule  Where  the  Receiver  Acts  in  Two  Capac- 
ities.—  As  a  general  rule  it  may  be  stated  that,  where  a  receiver 
acts  in  more  than  one  capacity  in  dealing  with  the  fund  or  property 
in  his  hands,  if  he  be  allowed  compensation  for  his  services  in  one, 
his  compensation  in  the  other  must  be  nominal,  or  may  be  wholly 
disallowed.®^  Where  receivers  were  appointed  to  take  possession 
of  certain  property  in  the  place  of  the  executors  under  a  will,  and 
they  acted  jointly  with  one  of  the  executors,  they  were  allowed 
only  the  compensation  usually  allowed  to  executors.®*  And  where 
a  master  in  chancery  acts  as  receiver,  he  is  entitled  only  to  the 
compensation  of  a  receiver,  his  character  as  such  being  entirely 
distinct.®^  It  has  already  been  shown  to  be  contrary  to  the  policy 
of  the  law  to  allow  a  party  interested  in  the  fund  or  .property  any 
compensation  where  he  is  appointed  receiver.®® 

Section  630.  Of  Additional  Compensation  for  Extra  Services. — ^ 
It  is  a  general  rule  that  the  regular  allowances  made  to  a  receiver 
for  his  services  must  be  held  sufficient  to  compensate  him  for  all  the 
labor  which  he  performs  in  connection  with  the  receivership,  and 
that  he  is  not  entitled  to  anything  in  addition  thereto.®^  Thus, 
where  a  receiver  was  appointed  of  the  estate  of  a  minor,  and  he 
attended  to  a  survey  of  the  realty,  and  then  petitioned  the  court  for 
an  extra  allowance  upon  the  ground  that  by  his  exertions  the  estate 
had  been  considerably  increased,  the  court  said :  "  This  has  been 
entirely  a  voluntary  act,  there  was  no  order  for  the  receiver  to  attend 
on  the  survey ;  he  did  not  pay  the  expenses  attending  it ;  they  were 
paid  out  of  the  minor's  estate,  and  I  do  not  see  how  I  can  allow  him 
anything  for  his  extraordinary  trouble. "®®  Nor  will  the  receiver  be 
allowed  a  per  diem  compensation  for  particular  services,  the  com- 
missions upon  moneys  received  and  paid  out  being  in  satisfaction 
of  all  personal  services  by  the  receiver,  except  such  taxable  costs 

®i  Stearns  Paint  Mfg.  Co.  v.  Com-  ®*  Holcombe  v.   Executors   of  Hol- 

stock,  96  N.  W.  R.  869.  combe,  13  N.  J.  Eq.  417. 

®2 Geyser    Mining   Co.   v.    Bank   of  ^Arthur  v.  Master,  i  Harp.  Ch.47. 

Salt  Lake,  16  Utah,  163,  51   Pac.  R.  ••Berry  v.  Jones,  11  Heisk.  206. 

151.  ®7Hynes  v.  McDermott  (Com.  Pleas, 

»3  Martin     v.     Martin      (Sup.     Ct.  1886),  3  N.  Y.  St.  R.  582,  585. 

Oregon,  1886) ,  12  Pac.  R.  234.  ^  In  re  Ormsby,  i  Ball  &  B.  189. 
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as  are  allowed  to  attorneys  and  solicitors  by  the  fee  bill,  if  he  act 
in  that  capacity ;®®  and  no  allowance  will  be  made  for  services  or 
expenses  incurred  by  the  receiver  in  going,  without  authority  of 
the  court,  to  foreign  countries  to  recover  money  belonging  to  the 
estate,  even  though  approved  by  some  of  the  parties.*  But  where  a 
receiver  of  a  railroad,  in  addition  to  his  duties  as  receiver,  acted  as 
superintendent  and  attorney,  the  court  made  him  an  allowance  in- 
asmuch as  he  had  thereby  saved  a  considerable  outlay.* 

The  fact  that  a  receiver  may  perform  duties  from  which  others 
may  derive  a  benefit,  or  which  he  may  not  be  required  to  perform, 
but  may  employ  others  to  do,  yet  if  he  chooses  to  perform  such 
services,  and  his  authority  to  do  so  is  derived  from  his  office,  it  fur- 
nishes no  basis  for  an  extra  charge,  but  is  included  in  his  compen- 
sation as  receiver.  It. is  stated,  as  a  general  rule,  that  where  a 
receiver  acts  in  more  than  one  capacity  his  compensation  must  be 
nominal  or  wholly  disallowed ;  and  that  the  regular  allowance  made 
to  the  receiver  for  his  services  must  be  held  sufficient  to  compensate 
him  for  all  the  labor  which  he  performs  in  connection  with  the  re- 
ceivership, and  as  a  result  he  is  not  entitled  to  anything  in  additicm 
thereto.  No  doubt  where  a  receiver  performs  duties  in  addition  to 
those  ordinarily  required,  it  may  form  the  basis  of  an  extra  allow- 
ance, which  the  court  may  grant.' 

Section  631.  Of  Compensation  for  Services  as  CounseL — A  re- 
ceiver is  not  entitled  to  charge  for  extra  counsel  fees  to  himself,  in 
addition  to  the  legal  taxable  costs  in  suits  prosecuted  or  defended 
by  him  as  attorney  or  solicitor ;  nor  is  he  entitled  to  any  allowance 
in  the  character  of  counsel  for  himself  or  his  co-receiver,  in  re- 
lation to  any  other  matter.  The  employment  of  counsel  and  the 
payment  of  a  proper  allowance  for  such  services,  when  necessary, 
require  the  exercise  of  a  sound  discretion  on  the  part  of  the  re- 
ceivers or  the  trustee  of  the  fund  out  of  which  such  services  arc 
to  be  paid.  It  would,  therefore,  be  as  unsafe  to  allow  a  receiver 
or  other  trustee  to  contract  with  and  pay  himself  for  such  extra 
services,  as  it  would  be  to  allow  him  to  become  the  purchaser  of 
the  trust  property  which  it  is  his  duty  to  sell  to  the  best  advantage 

^  In  the  Matter  of  The  Bank  of  ^  Farmers'  Loan  &  Trust  Ca  v.  Cen- 

Niagara,  6  Paige,  213,  216,  citing  Van-  tral  R.  R.  Co.  8  Fed.  R.  6a 

derheyden  v.  Vanderheyden,  2  Paige,  'Thompson  v.  Willamette  S.  M.  L. 

287.  ft  Mfg.  Co.  15  Oreg.  604,  16  Pac  R. 

1  Malcolm  v.   O'Callaghan,   3   Myl.  647. 
ft  Cr.  52. 
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for  the  benefit  of  the  estate.  No  allowance  for  extra  counsel  fees 
to  himself  can,  therefore,  be  made  to  a  receiver  upon  the  settle- 
ment of  his  accounts.*  Nor  will  counsel  fees  be  allowed  for  ser- 
vices rendered  by  the  receiver,  before  his  appointment,  to  an  ad- 
ministrator who  was  one  of  the  parties  to  the  proceeding  in  which 
the  appointment  was  made.  Such  a  fee  is  not  a  proper  charge  upon 
the  fund  in  his  hands  as  receiver,  but,  if  otherwise  proper,  it  might 
be  allowed  to  the  administrator  upon  his  accounting  in  the  probate 
court.*  In  Tennessee,  it  has  been  held,  where  a  receiver  of  an  ex- 
tinct corporation  appointed  by  act  of  the  legislature  with  a  fixed 
compensation,  performed  legal  services  in  the  execution  of  his 
duties  as  such  receiver,  that  the  legislature  had  the  power  to  pro- 
vide, by  subsequent  act,  for  an  adequate  remuneration  for  those 
services,  even  though  they  were  performed  before  the  statute  was 
passed.* 

Where  an  attorney  was  appointed  receiver  it  was  declared  that 
he  was  not  required  to  perform  any  duties  other  than  those  admin- 
istrative or  executive;  but  if  he  did  perform  services  as  counsel, 
such  as  informing  himself  as  to  questions  of  law  involved  in  the 
proceedings,  he  should  have  additional  compensation.''  Legal  ser- 
vices are  not  required  of  a  receiver  who  is  an  attorney  as  a  part 
of  his  duties.  Such  fact  does  not  deprive  him  of  the  privilege  of 
employing  counsel  in  a  proper  case.® 

Section  632.  Of  the  Liability  for  the  Compensation  of  the  Re- 
ceiver—  Erroneous  Appointment  —  When  Appointment  Vacated. 

—  The  great  underlying  rule  is  that  the  compensation  of  a  receiver 
is  a  charge  upon  the  funds  which  may  come  into  his  hands.*  Thus, 
where  a  receiver  of  an  insolvent  partnership  was  appointed  in  a 


^Matter  of  the  Bank  of  Niagara,  6 
Paige,  213. 

^  Battaile  v.  Fisher,  26  Miss.  '  321. 
Where  an  executor  was  also  an  at- 
torrey,  and  was  requested  by  his  co- 
executors  to  appear  and  defend  a  suit 
against  the  estate,  held,  that  he  could 
not  recover  extra  compensation  there- 
for, but  was  only  entitled  to  compen- 
sation as  executor.  Collier  v.  Munn, 
41  N.  Y.  143. 

•State  V.  Butler,  15  Lea,  113.  The 
court,  in  this  case,  recognized  fully  the 
rule  that  ordinarily  the  receiver  is  not 


55 


entitled  to  compensation  for  legal  ser- 
vices rendered  by  himself. 
T  Olsen  V.  State  Bank,  75  N.  W.  R. 

378. 
«Id. 

®Garniss  v.  Superior  Court,  88  Cal 
413.  26  Pac.  R.  351;  Jaffray  v.  Raab, 
33  N.  W.  R.  337;  Seligman  v.  Saussy, 
60  Ga.  20;  Radford  v.  Folsom,  55 
Iowa,  276;  Hutchinson  v.  Hampton,  i 
Mont.  39;  Beckwith  v.  Carroll,  56  Ala, 
12;  Hopfensack  v.  Hopfensack,  61 
How.  Pr.  498;  Courand  v.  Hamner,  9 
Beav.  3;  Attorney-General  v.  Lewis,  8 
Beav.  179. 
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suit  by  an  attaching  creditor  to  set  aside  certain  conveyances  as 
fraudulent,  the  receiver  was  paid  out  of  the  fund  notwithstanding 
that  the  suit  failed.^® 

.  Inasmuch  as  the  receiver  is  an  officer  of  the  court  and  as  such 
takes  possession  of  the  property  the  right  to  which  is  involved  in 
dispute,  and  holds  it  by  order  of  the  court,  for  the  benefit  of  the 
party  who  shall  ultimately  be  found  to  be  entitled  to  it,  his  com^ 
pensation  cannot  be  made  to  depend  on  the  result  of  the  litigation^ 
but  he  is  entitled  to  have  his  fees  paid  out  of  the  funds  in  his  hands, 
no  matter  to  which  of  the  parties  to  the  action  possession  be  finally 
adjudged.*^  And  where  an  insurance  company  went  into  liquida- 
tion upon  effecting  a  reinsurance,  and  assigned  certain  bonds  for 
the  protection  of  sureties  upon  the  indemnity  bond  given  by  it  to 
the  company  with  which  it  reinsured,  under  an  agreement  that, 
at  the  termination  of  the  liability  of  the  sureties,  the  bonds  should 
be  jipportioned  among  the  stockholders  of  the  dissolved  cc«npany, 
the  receiver  of  the  reinsuring  company  which  had  become  insolvent,, 
was  held  entitled  to  resort  to  the  bonds  distributed  under  the  agree- 
ment, only  to  the  extent  necessary  to  pay  the  debts  and  reasonable 
costs  of  the  receivership.^^  The  party  to  whom  the  property  is 
finally  awarded  takes  it  subject  to  these  charges.*^  But  it  may 
sometimes  happei^  that  a  direct  liability  is  imposed  upon  the  par- 
ties to  the  action,  or  upon  some  of  them,  for  the  remuneration  of 
the  receiver.  This  may  result  from  the  irregularity  of  the  appoint- 
ment, or  from  the  insufficiency  of  the  fund,  or  out  of  an  agreement 
between  the  parties.  Thus,  where  one  having  been  appointed  re- 
ceiver of  an  insolvent  corporation,  entered  regularly  upon  the  dis- 
charge of  his  duties,  and  his  appointment  was  subsequently  vacated, 
the  parties  stipulating  that  he  should  be  protected  and  agreeing 
that,  upon  his  removal,  his  commissions  should  be  fixed  by  a  refer- 
ence, and  one  of  the  parties,  in  consideration  of  certain  premises 
contained  in  the  agreement,  agreed  to  pay  the  commission,  such 
party  became  thereby  personally  liable  and  could  not  object  to  the 
amount  of  the  commissions  when  they  were  fixed."  And  where, 
under  the  same  instrument,  two  distinct  tracts  of  land  were  leased 
for  a  term  of  years  at  a  fixed  rental  per  acre,  the  lessors  covenant- 


10  Jaffray  v.  Raab,  33  N.  W.  R.  337.  ^'  Hopfcnsack    v.     Hopfensack,    61 

u  Hopfensack    v.     Hopfensack,    6i  How.  Pr.  498 ;  Beckwith  v.  Carroll,  56 

How.  Pr.  498.     See  also  section  633,  Ala.  12. 

infra,  "Kelsey  v.  Sargent  (Sup.  Ct.  1886) » 

12  Hcman  v.  Britton,  88  Mo.  549,  S  2  N.  Y.  St  R.  669.    See  also  40  Hun, 

W.  R.  330.  ISO,  663. 
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ing  for  quiet  possession,  and  the  title  to  one  of  the  tracts  was  in 
litigation  —  a  fact  which  was  known  to  the  lessees  —  and,  the  suit 
resulting  adversely  to  the  lessors,  the  lessees  abandoned  the  lands, 
and  thereby  rescinded  the  contract  contrary  to  the  wish  of  the 
lessors,  and,  thereafter,  the  lessors  filed  a  bill  seeking  to  recover, 
inter  alia,  the  rents  due  under  the  lease,  and  have  a  receiver  ap- 
pointed, it  was  held  that  the  compensation  of  the  receiver  should 
be  paid  out  of  the  rents  collected  by  him,  and  that  the  defendants 
should  be  credited  with  these  rents  less  the  receiver's  commission.^*^ 
And  where  a  receiver  was  appointed  at  the  instance  and  for  the 
benefit  of  the  second  mortgage  bondholders  of  a  railroad,  they  were 
required  to  provide  for  the  payment  of  the  receiver,  the  fund  aris- 
ing from  the  sale  of  the  property  not  being  sufficient  to  aflford  an 
adequate  compensation.^®  Where  the  appointment  is  made  for  the 
benefit  of  all,  the  expenses  should  be  shared  by  all."  It  is  error 
to  allow  a  judgment  against  the  parties  to  the  cause  for  the  re- 
ceiver's compensation,  upon  a  motion  therefor,  the  proper  proce- 
dure being  to  have  the  compensation  allowed  taxed  as  costs  and 
charged  upon  the  fund  in  the  hands.*® 

Where  a  receiver  was  appointed  without  authority,  it  was  held 
that  he  was  not  entitled  to  compensation  or  expenses  incurred  in 
administering  the  estate  from  funds  in  his  possession,  but  that  the 
charges  should  be  paid  by  the  party  procuring  the  appointment. *• 
But  in  another  jurisdiction  it  was  declared  that  even  though  the 
appointment  was  erroneous,  and  the  appointment  was  vacated,  the 
receiver  was  entitled  to  have  his  compensation  and  expenses  paid 
out  of  the  assets  administered  upon.^  A  receiver  should  not  be 
required  to  run  the  hazard  on  the  result  of  the  litig^ation  in  the 
matter  of  his  fees,  and  though  the  apix)intment  was  erroneous  the 
court  may  adjust  the  fees  and  expenses  of  the  receivership  and 
charge  them  against  the  assets  in  the  possession  of  the  receiver.  A 
court  may  take  care  of  its  own  officers  even  when  the  result  is  a 
hardship  to  one  of  the  parties,  and  may  require  the  plaintiff,  who 
is  unsuccessful,  to  pay  the  receiver's  fees  and  expenses  attending 
the  receivership.^ 

15  Hayes  v.  Ferguson,  15  Lea,  i.  1®  Couper  v.  Shirley,  75  Fed.  R.  165, 

i«Tome  V.  King,  64  Md.  166.    The  21  C.  C.  A.  288. 

first  mortgage  bondholders  were  held  ^opupuy  v.  Transportation  &  Ter- 

not   liable   for   any   part   of   the   ex-  minal  Co.  82  Md.  408,  33  Atl.  R.  889. 

penses.  **  Cutler  v.  Polteck,  7  N.  D.  631,  76 

IT  Johnson  v.  Garrett,  23  Minn.  565.  N.  W.  R.  235. 

IS  Hutchinson  v.  Hampton,  i  Mont. 

39. 
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In  Illinois  it  has  been  declared  to  have  been  repeatedly  held  that 
where  a  receiver  has  been  improperly  appointed  and  the  order  is 
vacated,  he  cannot  look  to  the  payment  of  his  compensation  out  of 
the  assets  in  his  possession.^  In  a  later  case  in  the  same  state  it 
was  said  that  if  the  order  of  appointment  be  revoked  the  ccMnpen- 
sation  of  the  receiver,  as  a  general  thing,  would  not  be  paid  out 
of  the  funds  in  his  possession,  but  that  he  must  look  for  his  fees 
and  expenses  to  the  plaintiff  in  the  suit,  upon  whose  application 
he  was  appointed,  and  that  the  order  of  the  court  refusing  the  re- 
ceiver compensation  from  any  source  was  erroneous.^  The  de- 
cisions favor  the  proposition  that  where  the  appointment  is  made 
without  authority  or  improperly,  the  receiver  cannot  look  to  the 
assets  in  his  possession  for  his  compensation  and  expenses,  but 
should  be  paid  by  the  plaintiff  in  the  suit.^ 

A  partnership  owned  a  lease  on  mining  property,  and  one  part- 
ner secured  the  appointment  of  receiver  of  the  partnership,  pray- 
ing that  the  receiver  be  authorized  to  conduct  the  business  of  the 
partnership  and  to  apply  all  proceeds  to  the  payment  of  the  indebt- 
edness of  the  firm,  which  prayer  was  granted.  The  mine  was  oper- 
ated at  a  loss,  and  it  was  held  that  under  the  facts  the  plaintiff  was 
liable  for  the  deficit  existing  in  the  payment  of  the  operating  ex- 
penses. The  court  said  that  where  there  is  no  fund  out  of  which 
the  expenses  of  the  receivership  can  be  paid,  or  the  fund  is  insuffi- 
cient, the  best  rule  is  that  the  party  at  whose  instance  the  receiver 
was  appointed  should  be  required  to  provide  the  means  of  payment, 
and  that  such  expenses  should  be  taxed  as  costs  against  him ;  that 
there  is  no  difference  in  principle  between  such  a  case  and  one 
where  a  receiver  was  wrongfully  appointed.^ 

Section  633.  The  Rule  Where  the  Appointment  is  Vacated 

The  rule  that  the  compensation  of  a  receiver  is  a  charge  upon  the 
fund  in  his  hands,  has  been  held  not  to  apply,  without  qualification, 
to  the  case  where  the  appointment  was  irregularly  made  and  is 
vacated.  Thus,  where  an  order  appointing  a  receiver  of  a  savings 
institution  was  vacated  and  the  receiver  ordered  to  deliver  up  the 
assets  thereof  which  had  come  into  his  hands,  the  court  refused  to 
allow  him  more  than  a  reasonable  compensation,  saying :  "  It  is 
insisted  by  plaintiff's  counsel  that  the  compensation  of  the  receiver 
should  be  paid  out  of  the  fund  of  which  he  had  the  custody  and 

«Highley  v.   Dcane,    168   111.   266;  «*  First  Nat  Bank  v.  Oregon  Pulp 

McAnson  v.  Martin,  82  111,  App.  432.  &  Paper  Co.  71  Pac.  R.  971. 

2«  McAurow  V.  Martin,  183  IlL  4^,  »  Welch  v.  Renshaw,  59  Pac  R.  967. 
56  N.  E.  R.  168. 
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charge,  and  that  he  should  be  permitted  to  retain  the  same  there- 
from. Numerous  cases  have  been  cited  to  show  that  such  is  the 
uniform  practice.  Upon  examination  of  these  cases,  it  will  be 
found  that  in  every  case  there  was  no  question  made  as  to  the 
legality  or  propriety  of  the  appointment  of  the  receiver,  and  that 
in  each  case  the  receiver  closed  up  the  business  and  settled  his  ac- 
counts in  pursuance  of  his  appointment.  The  receivership  in  each 
case  was  for  the  benefit  of  those  interested  in  the  fund,  and  he 
was  paid  therefrom,  which  is  only  another  method  of  apportioning 
the  costs  upon  those  entitled  to  the  fund.  *  *  *  We  think  ft 
would  be  an  unjust  and  inequitable  rule  if  in  all  cases  the  receiver 
should  be  entitled  to  his  compensation  out  of  the  fund  in  his  hands, 
without  reference  to  the  legality  of  his  appointment.  *  ♦  ♦  in 
view  of  all  the  facts  and  circumstances,  we  order  that,  in  addition 
to  the  other  costs  and  expenses  allowed,  including  clerk-hire,  rent, 
taxes,  etc.,  to  the  receiver  out  of  the  fund,  as  shown  by  the  report 
of  the  referee,  said  fund  be  charged  with  one-third  of  the  com- 
pensation herein  allowed  to  the  receiver,  and  that  the  other  two- 
thirds  be  adjudged  against  the  plaintiff."* 

Where  a  receiver  took  into  his  possession  certain  property,  sup- 
posing it  to  be  part  of  the  fund  of  which  he  was  appointed  receiver, 
but  which  was  subsequently  adjudged  to  belong  to  third  parties, 
and  every  act  done  by  the  receiver  with  reference  to  the  property 
had  been  done  against  their  protest  and  had  tended  to  defeat  their 
rights,  the  real  owners  were  not  required  to  pay  or  contribute  any- 
thing to  the  payment  of  the  costs  incurred,  but  the  receiver  was 
compelled  to  look  for  his  compensation  to  the  party  at  whose  in- 
stance he  was  appointed.^  And  where  a  company  was  enjoined 
from  prosecuting  its  business,  a  receiver  being  appointed  to  take 
charge  of  its  property,  and  the  injomction  was  thereafter  dis- 
solved, the  cause  dismissed  and  the  receiver  ordered  to  restore  to 
the  defendant  company  all  of  its  property,  together  with  the  profits 
derived  therefrom,  with  costs  to  the  defendant,  it  was  held  that  the 
compensation  of  the  receiver  was  taxable   as  costs  against  the 


2«  French  v.  GifFord,  31  Iowa,  148, 
430.  See  Hopfensack  v.  Hopfensack, 
61  How.  Pr.  498.  In  a  New  York  case 
where  a  receiver  was  erroneously  ap- 
pointed upon  an  ex  parte  application, 
the  court,  on  appeal,  directed  him  to 
pay  into  court  all  the  property  which 
came  into  his  hands,  and  directed  that, 
if  the  complainants  did  not  amend  and 


proceed  by  order  to  show  cause  within 
a  certain  time,  or  if  the  defendant  gave 
security,  the  funds  were  to  be  imme- 
diately restored  to  the  defendant.  In 
this  case  no  compensation  was  al- 
lowed. Verplanck  v.  Mercantile  Ins. 
Co.  2  Paige,  438. 

2THowe  &  Co.  V.  Jones,  66  Iowa, 
156,  23  N.  W.  R.  376. 
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plaintiff,  the  appointment  of  the  receiver  having  been  made  at  his 
instance  and  upon  his  motion,  and  the  whole  litigation  having  been 
wrongful.^ 

Section  634.  Of  Appeals  from  the  Settlement  of  the  Receiver's 
Compensation —  It  is  well  settled  that  an  order  granting  or  refus- 
ing an  allowance  to  a  receiver  for  his  services  is  appealable,  both 
upon  the  part  of  the  receiver  and  of  the  parties  to  the  cause.  The 
courts  have  frequently  passed  upon  the  questions  raised  by  such  an 
appeal  without  having  been  called  upon  to  consider  the  abstract 
right  of  appeal,  and  the  cases  cited  in  this  chapter  are,  it  may  be 
supposed,  sufficient  evidence  of  the  existence  thereof.^  It  is,  how- 
ever, a  general  rule  that,  in  the  event  of  such  an  appeal,  the  appel- 
late court  will  attach  the  greatest  weight  to  the  judgment  of  the 
lower  court,  upon  the  theory  that  the  facts  were  the  more  fully 
presented  to  the  inferior  tribunal.** 

Where  the  receiver's  compensation  is  determined  by  a  jury,  and 
he  moves  for  a  new  trial  upon  the  ground  of  allied  error  in  the 
charge,  the  court  will  consider  the  questions  thus  raised  just  as  it 
would  any  other  question  that  had  been  sulnnitted  to  the  jury. 
Thus,  in  such  a  case  the  court  said :  The  charge  "  must  be  con- 
sidered as  a  whole,  and  so  considered,  it  submitted  the  question 
fairly  to  the  jury,  *  whether  under  the  evidence  the  amount  allowed 
the  receiver  by  the  master  was  a  reasonable  and  fair  compensation 
for  the  services  rendered  by  him  as  receiver;'  and  the  jury  were 
instructed,  if  they  found  the  amount  insufficient  for  that  purpose, 
to  sustain  the  exceptions  and  state  in  their  verdict  what  amount 
the  receiver  was  entitled  to  for  his  services.  This  the  jury  did. 
There  is  evidence  to  sustain  their  verdict,  and  the  court  below  hav- 
ing refused  a  new  trial,  and  there  being  no  error  of  law,  under  the 
rule  so  often  laid  down  by  this  court,  we  affirm  the  judgment."" 


28  City  of  St.  Louis  v.  St.  Louis  Gas 
Light  Co.  II  Mo.  App.  237.  Subse- 
quently in  the  same  case  it  was  held 
that  the  fees  paid  by  the  receiver  to 
his  counsel  were  part  of  the  costs  of 
administration  to  be  paid  out  of  the 
trust  fund,  and  that  they  were  not 
taxable  as  costs.  11  Mo.  App.  243,  and 
87  Mo.  224. 

2*^Magee  v.  Cowperthwaite,  10  Ala. 
966;  Herndon  v.  Hurter,  19  Fla.  397. 
Text  approved  in  Thompson  v.  Huron 
Lumber  Co.  s  Wash.  St.  527,  32  Pac 
R.  536,  34  Am.  St  R.  877. 


*>  Hinckley  v.  Railroad  Co.  100  U. 
S.  153,  where  the  court  said:  "We 
do  not  see  that  the  economical  admin- 
istration of  insolvent  companies  will 
be  promoted,  or  that  justice  requires  a 
higher  standard  of  compensation  than 
that  these  [t.  e,  circuit]  courts  gen- 
erally give,  to  whose  discretion  the 
subject  must  be  largely  remitted.** 
s.  p.  Morgan  v.  Hardee,  71  Ga.  736. 

«i  Wilkins  v.  The  Georgia  Iron 
Works,  74  Ga.  532,  533. 
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I. 

Removal  and  Substitution  of  Receivers. 

Section  635.  Distinction  Between  Removal    and    Discharge  — 
Power  to  Remove  —  Vacating  the  Appointment  —  Discretion. — 

A  distinction,  indicated  by  the  terms  themselves,  is  to  be  drawn 

between  the  removal  and  the  discharge  of  a  receiver.     The  dis- 
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charge  of  the  receiver  is,  in  general,  the  termination  of  the  re- 
ceivership, while  the  removal  of  the  receiver,  upon  his  own  motion 
or  for  cause,  and  the  substitution  of  another  person  or  persons  in 
his  stead,  is  a  proceeding  not  inconsistent  with  the  continuance  of 
the  receivership.  The  effect  of  the  discharge  of  a  receiver  is  to 
terminate  the  receivership  proceedings ;  the  removal  of  the  receiver 
affects  only  the  person.* 

A  receiver  is  removed  when  it  is  made  to  appear  that  the  in- 
terests of  the  parties  concerned  require  it,  and  a  receiver  is  dis- 
charged when  the  objects  sought  to  be  obtained  by  his  appointment 
have  been  accomplished.  In  the  one  case  the  property  in  litigation 
continues  in  the  possession  of  the  court,  subject  to  the  final  decree, 
while  in  the  other  it  passes  pursuant  to  the  decree  to  the  party 
entitled.^  The  power  of  removal  being  incident  to  the  power  of 
appointment,  the  court,  whose  officer  the  receiver  is,  may,  in  a 
proper  case,  direct  his  removal,  and  may  impose  such  conditions  in 
connection  therewith  as  seem  just.'  The  court  is  not  limited  in  re- 
spect of  time  in  the  matter  of  the  removal  of  the  receiver,  but  may 
act  thereon  whenever  it  seems  proper  and  at  any  stage  of  the  litiga- 
tion.* Thus,  where  the  receiver's  security  is  insufficient,  the  court 
may  remove  him  summarily  and  direct  the  delivery  of  all  the  assets 
to  his  successor,  if  he  neglect  or  refuse  to  procure  additional  sure- 
ties.* So,  also,  where  it  subsequently  appears  that  the  appoint- 
ment of  the  receiver  was  improvidently  made,  the  court  may  un- 
questionably vacate  the  appointment  and  thus  remove  the  receiver  ;* 
and  that,  too,  even  where  the  plaintiff's  action  has  been  dismissed 
and  there  is  pending  a  motion  for  a  new  trial.^  But  the  court  may 
properly  require,  as  a  condition  precedent  to  an  order  vacating  the 
appointment,  that  the  receiver's  expenses  and  compensation  be  pro- 
vided for  by  the  moving  party.® 

The  term  "  remove,"  as  applied  to  a  receiver,  means  simply  a 
change  in  the  personnel  of  the  receivership,  which  continues  unaf- 
fected.   The  effect  of  the  removal  is  only  to  substitute  one  person 

for  another  in  the  office.     The  cause  of  the  "  removal "  of  a  re- 

*■ 

1  Mercantile  Trust  &  Deposit  Co.  v.  ford  v.  Ross,  39  Ga.  44 ;  Siney  v.  New 

Florence  Water  Co.   11 1  Ala.  119,  19  York  Consolidated  Stage  Co.  28  How. 

So.  R.  17.  Pr.  481,  18  Abb.  Pr.  435. 

^Ex  parte  Brown,  15  S.  C.  518.  » Shackelford's   Admr.   v.    Shackel- 

*  Shackelford's    Admr.    v.    Shackel-  ford,  33  Gratt.  481. 

ford,  32  Gratt  481 ;  Ferry  v.  Bank  of  •  Copper  Hill  Mining  Co.  v.  Spencer, 

Central  New  York,  15  How.  Pr.  445,  25  Cal.  11,  16. 

4S8.  ^  Id. 

^In  re  Colvin,  3  Md.  Ch.  300 ;  Craw-  ®  McCarthy  v.  Peake,  9  Abb.  Pr.  164* 
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ceiver  is  some  personal  objection  to  him.  To  "  vacate  "  the  ap- 
pointment is  to  set  aside  the  order  of  appointment  because 
improvidently  granted,  the  motion  for  which  is  based  on  the  cir- 
cumstances and  conditions  attending  the  appointment.  The  "  dis- 
charge "  of  a  receiver  relates  to  the  termination  of  the  receivership, 
and  is  asked  and  ordered  for  the  reason  that,  because  of  the  state 
of  the  suit,  there  is  no  longer  any  necessity  for  continuing  the 
receiver.  The  terms  "  remove,"  "  vacate  "  and  "  discharge  "  are 
frequently  used  indiscriminately;  but,  from  the  context,  the  sense 
in  which  they  are  used  is  readily  understood. 

The  power  to  remove  or  discharge  a  receiver,  or  to  vacate  the 
appointment,  is  implied  in  the  power  to  make  the  appointment,  and 
is  as  well  founded  as  the  latter.®  The  exercise  of  the  power  to 
remove  a  receiver  for  cause  is  regarded  as  a  matter  properly  rest- 
ing in  the  discretion  of  the  court,  and  must  necessarily  be  gov- 
erned by  the  circumstances  of  each  particular  case;  and,  as  an 
officer  of  the  court,  the  receiver  should  remain  unbiased  and  im- 
partial, or  be  removed.  The  position*  is  one  often  requiring  the 
exercise  of  the  soundest  judgment  and  always  the  strictest  im- 
partiality among  creditors.^® 

Under  a  statute  conferring  power  upon  the  state  treasurer,  au- 
ditor and  secretary  to  appoint  a  receiver  of  a  bank,  no  provision 
being  made  as  to  whom  he  should  appoint  or  his  removal,  it  was 
held  that  the  power  of  removal  was  not  incident  to  that  of  appoint- 
ment;" a  proposition  to  be  seriously  questioned.  When  all  the 
creditors,  excepting  the  complaining  one,  desired  the  retention  of 
the  receiver,  a  motion  to  remove  him  was  denied.^*  The  cost  of 
proceedings  to  remove  a  receiver  for  dereliction  of  duty  has  been 
imposed  on  him." 

Section  636.  The  Power  to  Remove  is  Discretionary Inas- 
much as  the  power  of  a  court  of  chancery  to  remove  a  receiver  for 
cause  is  a  matter  which  rests  peculiarly  in  the  sound  discretion  of 
the  court,  it  is  to  be  noted  that  the  exercise  of  it  will  depend  es- 
sentially upon  the  circumstances  of  each  particular  case,  and  upon 
the  duty  of  the  court  to  secure,  as  far  as  practicable,  the  rights  of 
all  the  parties  concerned  in  the  protection  and  distribution  of  the 

®  Cincinnati,  Sandusky  &  Cleveland  ^^pirst  Nat.  Bank  v.  Barnum  Wire 

R.  R.  Co.  V.  Sloan,  31  Ohio  St  i.  &  Iron  Works,  60  Mich.  487. 

i<>  First  Nat.  Bank  v.  Barnum  Wire  i*/n  re  Estate  of  St.  George,  19  L 

&  Iron  Works,  60  Mich.  487.  R-  Ir.  566. 

11  State  ex  rel.  v.  Claypool,  13  Ohio 
St  14. 
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fund.**  Thus,  courts  of  equity  will  protect  the  interests  of  the 
minority  holders  of  the  mortgage  bonds  of  a  railroad  company  as 
against  the  majority,  and  will  remove  receivers  appointed  at  the 
instigation  of  the  majority,  where  it  appears  that  such  receivers 
are  incompetent  and  that  part  of  them  have  interests  in  other  cor- 
porations adverse  to  the  interests  of  the  minority  mortgagees,  and 
are  using  their  influence  and  powers  as  receivers  to  promote  their 
own  individual  interests  at  the  expense  of  the  railroad.*^  But  an 
application  for  the  removal  of  a  receiver  of  corporate  property 
made  by  certain  of  the  stockholders,  where  it  appears  that  the  ma- 
jority of  the  directors  are  in  active  sympathy  and  willing  to  co- 
operate with  them,  will  be  denied,  upon  the  ground  that  the  cor- 
poration, by  its  directors,  is,  under  such  circumstances,  the  proper 
I)arty  complainant." 

Section  637.  Of  the  Practice  Herein  —  The  Charges  and  Proofs. 

— A  proceeding  to  remove  or  suspend  a  receiver  must  be  c(xn- 
menced  by  motion  in  the  suit  in  which  he  was  appointed.*^  And 
in  a  proceeding  to  substitute  a  new  receiver,  founded  upon  the 
pleadings  and  proceedings  in  the  action,  the  regularity  of  the 
original  order  appointing  the  receiver  and  of  the  proceedings  gen- 
erally in  that  suit,  cannot  be  attacked  collaterally.*®  But  where  a 
receiver  was  appointed  without  the  knowledge  or  consent  of  the 
defendant's  counsel  although  he  was  present  in  court  for  the  pur- 
pose of  opposing  the  motion,  and  the  defendant  thereafter  moved 


"First  Nat:  Bank  of  Detroit  v.  E. 
T.  Barnum  Wire  &  Iron  Works,  58 
Mich.  315,  27  N.  W.  R.  657,  60  Mich. 
487;  Copper  Hill  Mining  Co.  v.  Spen- 
cer, 25  Cal.  II,  16;  Bayly  v.  Gaines 
(Va.  1887),  2  S.  E.  R.  739;  Lottimer 
V.  Lord,  4  E,  D.  Smith,  183;  Siney  v. 
New  York  Consolidated  Stage  Co.  18 
Abb.  Pr.  435,  28  How.  Pr.  481;  Con- 
nolly V.  Kretz,  78  N.  Y.  620;  Wetter  v. 
Schlieper,  7  Abb.  Pr.  92.  In  New 
York  the  appellate  branch  of  the  lower 
courts  has  power  to  review  the  ques- 
tion of  the  validity  of  the  grounds  of 
the  appointment,  but  the  court  of  ap- 
peals has  not.  Connelly  v.  Kretz,  78 
N.  Y.  620;  Dollard  v.  Taylor,  33  N.  Y. 
Super.  Ct.  496.  But  where  the  judge 
to  whom  application  is  made  to  ap- 
prove the  sureties  and  thus  to  con- 
summate the  appointment  revokes  the 


appointment  and  substitutes  another 
person  as  receiver,  his  order  is  not 
appealable.  Siney  v.  New  York  Con- 
solidated Stage  Co.  28  How.  Pr.  481, 
18  Abb.  Pr.  435.  Cf.  Milwaukee  & 
Minnesota  R.  R.  Co.  v.  Soutter,  2 
Wall.  510;  Koontz  v.  Northern  Bank, 
16  Wall.  196,  202. 

IB  Atkins  v.  Wabash,  St.  Louis  & 
Pacific  Ry.  Co.  29  Fed.  R.  161,  sub 
nom.  Central  Trust  Co.  v.  Wabash» 
St.  Louis  &  Pacific  Ry.  Co.  i  Ry.  k 
Corp.  L.  J.  12. 

w  Fifth  Nat  Bank  of  Pitteburgh  v. 
Pittsburgh  &  Castle  ShannoA*  R.  R. 
Co.  I  Fed.  R.  19a 

17  Davis  v.  Michelbacher  (1887),  31 
N.  W.  R.  190. 

18  Fassett  v.  Tallmadge,  13  Abb.  Pr. 
12. 
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to  vacate  the  appointment,  the  court  held  his  position  to  be  the 
same  as  though  he  were  opposing  the  original  motion.^* 

In  a  proceeding  seeking  the  removal  of  the  receivers  of  the 
Northern  Pacific  Railroad  Company  Judge  Jenkins  clearly  and 
properly  announced  the  rule  as  to  specifying  the  charges  and  ad- 
ducing proof.  He  declared  that  the  moving  party  should  present 
specific  charges,  and  be  required  to  prove  them;  that  the  applica- 
tion for  removal  being  in  the  nature  of  a  motion  addressed  to  the 
sound  discretion  of  the  court,  it  should  first  be  considered  and 
determined  whether  the  charges  were  sufficiently  grave  in  their  na- 
ture to  call  for  answer,  and  were  properly  pleaded,  and,  if  answered, 
whether  they  had  been  sufficiently  refuted  to  satisfy  the  court 
with  respect  to  the  integrity  and  competency  of  its  officers;  and 
that  it  rested  with  the  court,  if  it  was  not  wholly  dhd  fully  satisfied 
with  respect  to  the  charges  stated  in  the  petition,  to  refer  the  mat- 
ter for  proof,  either  generally,  touching  all  the  charges^  of  the  peti- 
tion, or  limited  to  such  matters  in  respect  of  which  the  court 
desired  further  explanation.  "And  this,"  he  said,  "  I  conceive  to  be 
the  proper  practice  in  such  cases.  In  general,  the  party  who  seeks 
the  court  to  remove  one  of  its  officers  for  malfeasance  or  incom- 
petency should  be  prepared,  not  only  to  prefer  specific  charges  of 
wrongdoing,  but  to  accompany  them  with  proof.  It  ought  not  to 
be  tolerated  that  upon  mere  vague  and  unsupported  charges  one 
should  be  compelled  to  submit  to  a  sweeping  investigation  into  his 
conduct,  and  that  upon  such  charges  a  court  could  properly  be 
asked  to  order  a  general  investigation  to  ascertain  whether  some- 
thing might  not  be  found  objectionable  to  his  standing.  It  is  a 
fundamental  and  most  just  principle  of  law  that  one  should  not 
be  put  to  answer  vague  and  indefinite  charges."*^ 

Section  638.  Of  the  Jurisdiction  to  Remove  the  Receiver  —  No- 
tice—  It  was  the  early  rule  in  equity  that  the  application  for  the 
removal  of  the  receiver  could  be  made  only  to  the  court  by  which 


1®  Merchants  &  Mechanics'  Bank  v. 
Griffith,  10  Paige,  519.  The  chan- 
cellor said:  "The  excuse  for  not 
having  opposed  the  motion  is  unques- 
tionably sufficient,  as  it  was  probably 
owing  to  inadvertence  on  the  part  of 
the  court  in  allowing  such  a  motion 
to  be  made  as  a  matter  of  course,  be- 
fore taking  up  litigated  motions,  that 
the  defendant's  counsel  was  deprived 
of  the   opportunity   of   opposing   the 


motion  when  it  was  made.  The  de- 
fendant should,  therefore,  be  placed  in 
the  same  situation  as  if  the  complain- 
ant's application  for  the  appointment 
of  a  receiver  was  now  to  be  heard  and 
decided  upon  the  papers  before  me." 
Accordingly  the  order  was  vacated. 

20  Farmers*  Loan  &  Trust  Co.  v. 
Northern  Pacific  R.  R.  Co.  61  Fed.  R. 
546. 
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he  had  been  appointed,  and  whose  officer  he  was,"  and  this  doctrine 
prevails  in  the  United  States^  with  the  modification  that  if  a  suit 
attended  by  a  receiver  be  removed  to  another  court,  state  or  federal, 
the  latter  court  has  entire  jurisdiction  of  the  whole  proceeding  and 
may  remove  the  receiver  or  vacate  the  appointment.  This  qualifi- 
cation of  the  rule  which  formerly  prevailed  in  chancery  was  a  neces- 
sary outgrowth  of  our  complex  system  of  state  and  federal  courts, 
and  of  the  power  of  the  removal  of  causes  from  one  of  these  classes 
of  courts  into  the  other,  and  from  one  state  court  to  another.  It  is 
sometimes  provided  for  by  statute,  and  may  be  rendered  proper  or 
even  necessary  where  the  court  which  made  the  appointment  is  not 
sitting,  and  there  is  reason  for  immediate  action.  Thus,  in  a  case 
where  a  cause  in  a  state  court  was  removed  to  a  United  States  court, 
an  injunction  having  been  granted  and  a  receiver  appointed  in  the 
state  court  prior  to  the  removal,  it  was  held  that  a  motion  to  remove 
the  receiver  might  properly  be  made  in  the  federal  court  at  any  time 
after  the  filing  of  the  record,  inasmuch  as  no  such  motion  had  been 
made  in  the  state  court  at  the  time  of  the  removal.^  In  Ohio  it  has 
been  held  that,  during  vacation,  an  application  for  the  removal  of  a 
receiver  may  be  made  to  a  judge  at  chambers,  where  a  manifest  in- 
justice to  the  parties  in  interest  would  result  from  the  delay  incident 
to  deferring  the  application  to  the  court  which  made  the  appoint- 
ment.** And  the  courts  of  other  states  incline  to  similar  views  in 
cases  arising  under  the  codes  of  procedure  as  well  as  those  which 
are  governed  by  the  general  usage  of  courts  of  chancery." 

A  motion  to  remove  a  receiver  for  cause  will  not  be  granted  unless 
he  has  had  reasonable  notice  of  it  in  writing,  and  the  notice  should 
set  forth  specifically  the  grounds  upon  which  the  application  is  to 
be  made.^  A  receiver  is  the  officer  of  the  court,  and  an  order  ap- 
pointing him  may  be  revoked  without  giving  him  notice  to  show 
cause  why  it  should  not  be  done.    He  is  no  party  to  the  proceeding 


21  Young  V.  Montgomery,  2  Woods, 
606. 

22  Garfield  Nat.  Bank  v.  Bostwick, 
14  N.  Y.  S.  919. 

28  Texas  &  St.  Louis  Ry.  Co.  v. 
Rust,  17  Fed.  R.  275,  280;  Mahoney 
Mining  Co.  v.  Bennett,  4  Sawy.  289; 
Dillon's  Removal  of  Causes  (4th  ed.), 
f  80;  Foster's  Federal  Judiciary  Acts, 
i9>  39-  See  also  Hinckley  v.  Railroad 
Co.  100  U.  S.  153,  and  cf.  Atkins  v. 
Wabash,  St.  Louis  &  Pacific  Ry.  Co. 
29  Fed.  R.  161. 


2*  Cincinnati,  Sandusky,  etc.,  R.  R. 
Co.  V.  Sloan,  31  Ohio  St  i. 

»  Penn  v.  Whitehead,  12  Gratt  83  - 
Gibson  v.  Martin,  8  Paige,  482;  Mil- 
waukee &  Minnesota  R.  R.  Ca  v. 
Soutter,  2  Wall.  510;  Crawford  v. 
Ross,  39  Ga.  44;  Waters  v.  Jones.  I 
Kelly  (Ga.),  303;  Dougherty  v.  Jones, 
37  Ga.  34& 

^Dougherty  v.  Jones,  37  Ga.  348; 
Bruns  v.  Stewarf  Mfjg.  Co.  31  Hun, 

IPS. 
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instituted  for  that  purpose.  It  is  only  in  cases  where  his  conduct 
is  called  in  question  and  where  it  is  sought  to  make  him  liable,  or 
where  he  is  called  upon  to  account  or  to  make  return,  that  he  is  en- 
titled to  notice,  or  to  a  hearing.^^  The  court  will  entertain  a  motion 
for  the  removal  of  the  receiver  only  on  notice  to  all  the  parties,  and 
it  is  not  sufficient  merely  that  there  exist  good  and  sufficient  reasons 
for  the  removal ;  the  order  will  be  invalid  if  due  notice  were  not 
served.^  Wher^  a  receiver  was  appointed  in  an  action  instituted 
by  a  stockholder  and  creditor  to  wind  up  the  affairs  of  a  corporation, 
it  was  held  that  the  attorney-general  could  not  move,  under  a  per- 
missive statute,  for  the  removal  of  the  receiver  unless  he  served  a 
notice  of  the  motion  upon  all  the  parties  who  had  appeared  in  the 
action,  and  that  an  order  removing  the  receiver  and  making  a  new 
appointment  upon  service  upon  the  receiver  alone,  is  improper.^ 
And,  in  another  appeal  in  the  same  case,  it  was  held  that  the  receiver 
ought  not  to  be  removed  unless  notice  of  the  application  have  been 
given  to  the  plaintiff  in  the  action  in  which  the  receiver  was 
appointed. 

Upon  the  other  hand  it  has  been  held  that,  on  a  motion  to  remove 
a  receiver,  he  is  not  entitled  to  be  heard  in  opposition  because  he  is 
merely  an  officer  of  the  court  and  not  a  party  in  interest.*^  So,  also, 
in  England,  the  rule  seems  to  be  that,  although  the  receiver  is  en- 
titled to  notice,  he  cannot  appear  in  the  proceeding."  But  in  New 
York,  on  the  contrary,  it  is  expressly  held  that  the  purpose  of  the 
notice  is  to  give  the  receiver  an  opportunity  to  appear  and  to  be 
heard  in  his  own  defense.^ 

Section  639.  Causes  for  Vacating  the  Appointment  —  Laches  — 
Acquiescence. — When  a  receiver  has  been  appointed  temporarily,  or 
in  an  ex  parte  proceeding,  or  before  answer,  and  it  subsequently  ap- 
pears from  the  defendant's  pleading  or  otherwise  that  the  appoint- 
ment ought  not  to  have  been  made,  or  that  the  complainant  has 
presented  no  case  for  the  intervention  of  a  court  of  equity,  it  is 
proper  that  the  order  appointing  the  receiver  should  be  vacated.^ 

*T  Howard   v.   Lowell   Machine   Co.  ^OL'Engle    v.    Florida    Central    Ry. 

75  Ga.  325.  Co.  14  Fla.  266. 

28Danieirs  Ch.  Pr.  1614;  Attorney-  ^i  Herman  v.  Dunbar,  23  Beav.  312; 

General   v.    Haberdashers*    Society,   2  Kerr   on   Receivers    (2d   Lond.   ed.), 

Jur.  915;  Campbell  v.  Spratt,  5  N.  Y.  191. 

Week.  Dig.  25 ;  Bruns  v.  Stuart  Mfg.  ^  Bruns  v.  Stuart  Mfg.  Co.  31  Hun, 

Co.  31  Hun,  195.  195. 

2»Attrill  V.   Rockaway  Beach  Imp.  **Voshell  v.   Hynson,  26  Md.  83; 

Co.  (1881)  25  Hun,  509.  Drury  v.  Roberts,  2  Md.  Ch.  157. 
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•  So  where  it  is  made  to  appear  that  there  was  no  necessity  for  the 
appointment  of  the  receiver,  or  where  it  is  shown  to  the  satisfaction 
of  the  court  that  all  the  usual  grounds  for  the  appointment  —  such 
as  imminent  danger  to  the  property,  fraud,  insolvency,  and  the  like 
—  are  wanting,  the  court  will  remove  the  receiver  or  rather  vacate 
the  appointment,  and  restore  the  status  quo,^  But  where  a  receiver 
enters  in  good  faith  upon  the  discharge  of  his  duties,  and  the  parties 
in  interest  acquiesce  for  a  considerable  time,  their  laches  may  be  such 
as  to  defeat  a  subsequent  application  on  their  part  looking  to  his 
removal.^  After  a  lapse  of  two  years  the  appointment  of  a  receiver 
will  not  be  vacated  on  motion  of  one  of  the  partners,  when  the  latter 
knew  at  the  time  of  the  appointment  of  the  facts  on  which  the 
motion  is  based,  but  did  not  oppose  the  appointment,  and  the  re- 
ceiver during  all  the  time  has  been  discharging  his  duties  and 
expended  large  sums  of  money  therein.®* 

Acquiescence  for  a  long  time  in  the  appointment  of  a  receiver  and 
participation  in  the  receivership  proceedings,  constitutes  a  waiver 
of  any  irregularity  in  the  appointment.^  If  the  creditors  of  a  cor- 
poration for  which  a  receiver  has  been  appointed  petition  the  court 
to  give  their  claims  priority  over  those  of  the  party  securing  the 
appointment,  they  are  estopped  from  claiming  the  invalidity  of  the 
receivership.^ 

Section  640.  Of  Appeals  from  the  Order  of  Removal. —  Inas- 
much as  the  appointment  and  removal  of  a  receiver  are  matters 
which  rest  essentially  in  the  discretion  of  the  court,  it  is  a  general 
rule  that  a  court  of  appeal  will  not  review  the  questions  which  have 
been  passed  upon  by  a  lower  court  in  relation  thereto,  and  the  rule 
is  the  same  whether  the  one  party  or  the  other  —  the  party  of  the 
receiver  or  the  party  opposed  —  attempts  to  prosecute  the  appeal.*^ 
Thus,  in  Illinois  a  writ  of  error  will  not  lie  to  reverse  a  decree  re- 
moving a  receiver,  although  the  decree  gave  the  defendant  in  error 
possession  of  the  property,  such  defendant  having  been  required  by 

«*  Crawford  v.  Ross,  39  Ga.  44.  ^  Hardt  v.  Levy,  29  N.  Y.  S.  373. 

» Allen  V.  Dallas  &  Wichita  R.  R.  »7Runisey  v.   People's  Ry.  Co.   154 

Co.  3  Woods,  316.    See  also  Bank  of  Mo.  215,  55  S.  W.  R.  615;  Clark  v. 

Monroe     v.     Schermerhorn     (1840),  Brown,  119  Fed.  R.  13a 

Clarke's  Ch.  366.    The  use  of  the  word  ^  Manhattan  Trust  Co.  v.   Seattle 

"  remove  "  in  the  cases  cited  is  a  mis-  Coal  &  Iron  Co.  16  Wash.  499,  48  Pac 

nomer.    The  causes  stated  for  the  mo-  R.  333. 

tion  are  those  for  vacating  the  order  ^In  re  Angell,  91  N.  W.  R.  611. 
of  appointment 
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the  same  decree  to  g^ve  a  bond  and  security  and  to  hold  all  moneys 
which  might  come  into  his  hands  subject  to  the  final  decree  which 
should  be  rendered  in  the  cause,  upon  the  ground  that,  when  the 
original  bill  came  on  to  be  heard  on  the  merits  and  a  final  decree 
settling  the  rights  of  all  the  parties  concerned  had  been  rendered,  it 
would  then  be  ample  time,  if  the  decree  were  erroneous,  for  either 
party  to  appeal  or  sue  out  a  writ  of  error.**^ 

In  New  York  the  appellate  branch  of  the  lower  courts  has  .the 
power  to  review  all  matters  of  discretion,  but  the  court  of  appeals 
has  no  such  authority.  Hence,  an  order  refusing  to  remove  a  re- 
ceiver, involving  a  matter  addressed  to  the  discretion  of  the  courts 
is  reviewable  by  the  former,  but  not  by  the  latter.*^  It  is,  moreover, 
generally  held  that  the  receiver,  being  an  officer  of  the  court,  has  no 
right  to  ask  for  a  review  of  the  order  removing  him  any  more  than 
a  stranger  to  the  cause,  unless  he  be  a  party  to  the  action  in  which 
he  was  appointed.^  In  Michigan  an  appeal  may  be  taken  by  a 
creditor  from  an  order  denying  a  motion  to  remove  a  receiver.** 

Section  641.  Of  the  Removal  of  the  Receiver  upon  His  Own 
Application. —  It  is  not,  in  general,  the  policy  of  courts  of  chancery 
to  remove  a  receiver  upon  his  own  application  after  he  has  once  ac- 
cepted the  office  and  entered  upon  the  discharge  of  his  duties.  This 
is  the  rule  partly  because  of  the  unwillingness  of  the  court  to  charge 
the  estate  with  the  expense  of  such  a  proceeding  and  partly  because 
it  is  contrary  to  the  theory  upon  which  justice  is  administered  in  a 
court  of  equity  to  allow  changes  of  this  nature  which  necessarily 
cause  delay  in  collecting  and  settling  the  affairs  of  the  estate  affected 
by  the  receivership.  It  may  be  laid  down,  therefore,  as  a  settled 
rule  that  the  court  will  not  remove  or  discharge  a  receiver  except 
where  good  cause  therefor  can  be  shown,  and  it  seems  also  that 
generally  this  must  be  something  arising  subsequently  to  the  accept- 
ance of  the  office.**    Accordingly,  where  the  receiver  accepted  the 

^Farson  v.  Gorham  (Sup.  Ct.  111.  that  in  New  York  receivers  have  often 
1886),  4  W.  R.  III.  prosecuted  appeals  in  these  cases  with- 
al Connolly  v.  Kretz,  78  N.  Y.  620.  out  objection.  Thus,  e.  g.,  both  in 
Cf.  Dollard  v.  Taylor,  33  N.  Y.  Super.  Wilson  v.  Barney,  5  Hun,  257,  and  in 
Ct.  496.  In  Sincy  v.  New  York  Con-  Connolly  v.  Kretz,  78  N.  Y.  620,  the 
solidated  Stage  Co.  28  How.  Pr.  481,  appeal  was  taken  by  the  receiver,  and 
18  Abb.  Pr.  435,  it  was  held  that  the  the  regularity  of  the  proceeding  was 
order  was  not  appealable.  not  questioned. 

*2  Connor  v.   Belden,  8  Daly,  257.  **  First  Nat.  Bank  v.  Barnum  Wire 

While  this  rule  is  unquestionably  laid  &  Iron  Works,  60  Mich.  487.. 

down  in  this  case,  it  still  remains  true  **  Richardson  v.  Ward,  6  Madd.  Ch» 


88o  REMOVAL  AND  SUBSTITUTION  OF  RECEIVERS.       [CHAP.    XXV. 

office  at  the  request  of  the  defendant,  and  was  subsequently  incapaci- 
tated from  performing  the  duties  of  his  office  by  reason  of  blindness, 
he  was  discharged  upon  his  own  petition;**  but  where  the  motion 
for  relief  was  based  upon  the  fact  that  the  duties  of  the  receivership 
interfered  with  the  receiver's  own  private  business,  the  application 
was  refused.*®  And  where  the  receiver  had  presented  a  petition  to 
the  court  of  bankruptcy  and  had  compromised  the  debts  with  the 
approval  of  the  court,  and  then  moved  to  be  allowed  to  pass  his 
accounts  as  receiver  and  be  discharged,  the  motion  was  granted.*^ 
But  a  receiver  ought  not  to  present  a  petition  to  be  discharged,  to 
come  on  with  the  cause  on  further  directions,  as  the  court  would 
make  the  order  on  further  directions  without  such  petition.**  But 
a  receiver  may  resign  at  any  time.*^  No  one  can  be  compelled  to 
fill  the  office  against  his  will. 


Section  642.  Of  the  Removal  of  the  Receiver  for  Misconduct — 

The  rule  that  a  receiver  may  be  removed  for  misconduct  or  breach 
of  trust  arises  out  of  the  nature  of  the  office  and  the  supervisory 
power  of  the  court  of  chancery.  Whenever  the  receiver  is  guilty  of 
misfeasance  or  malfeasance  in  office  it  is  the  dutv  of  the  court  to  call 
him  to  account,  and,  in  a  proper  case,  it  has  the  undoubted  right  to 
order  a  summary  removal.  This  is  the  settled  practice.  Accord- 
ingly, where  it  appeared  that  a  receiver  of  a  railway  company  had 
been  guilty  of  an  unjust  and  inequitable  discrimination  in  freight 
rates  as  between  the  shippers  of  similar  product  over  his  road,  and 
that  he  was  continuing  the  discrimination  by  advice  of  counsel,  the 
court  upon  the  petition  of  an  aggrieved  party  ordered  his  removal 
summarily.^ 

But  the  fact  that  a  receiver,  appointed  in  proceedings  supple- 


266;  Beers  v.  Chelsea  Bank,  4  Edw. 
Ch.  277;  In  re  Lylc,  2  Paige,  251; 
Smith  V.  Vaughn,  Cas.  t  Hardw.  251. 

^  Richardson  v.  Ward,  6  Madd.  Ch. 
266,  where  the  receiver  was  allowed 
the  costs  of  the  proceeding. 

*•  Beers  v.  Chelsea  Bank,  4  Edw.  Ch. 

277. 

« Ellard  v.  Cooper,  17  Ir.  Ch.  (N. 
S.)  15.  Mr.  Edwards  says:  "In  a 
case  within  the  writer's  own  practice 
(Purdy  V.  Rapalye,  1835),  the  receiver 
wanted  to  go  to  Europe  on  his  own 
affairs  and  remain  a  year,  and  the 
chancellor,  on  a  petition,  allowed  him 


to  pass  his  accounts,  be  discharged, 
have  his  recognizance  vacated,  a  new 
receiver  appointed  and  gave  him  his 
costs  of  being  discharged."  Edwards 
on  Receivers,  661. 

^  Stilwell  V.  Mellersh,  5  Eng.  L.  ft 
Eq.  185.  Cf,  Gilbert  v.  Whitmarth,  2 
Madd.  Ch.  Pr.  (4th  Am.  ed.)  240 
(1818). 

^Hegewisch  v.  Silver,  140  N.  Y. 
414.  35  N.  E.  R.  658. 

(^  Handy  v.  Qeveland  &  Marietta 
R.  R.  Co.  2  Ry.  &  Corp.  L.  J.  200 
(Baxter,  J.). 
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mental  to  execution,  employs  the  defendant  to  make  collections  for 
him  of  a  portion  of  the  assigned  demands,  is  not  a  gfround  for  re- 
moval, where  the  receiver  is  personally  responsible  and  his  security 
ample,  and  no  part  of  the  funds  are  used  for  the  benefit  of  the  as- 
signor.** And  while,  as  has  already  been  shown,  it  is  generally  im- 
proper for  the  receiver  to  retain  the  counsel  of  any  of  the  parties  to 
the  cause,  still  the  fact  that  he  does  so  is  not,  in  the  absence  of 
<:ollusion,  a  sufficient  ground  for  the  removal  of  the  receiver  after 
he  had  entered  upon  the  discharge  of  his  duties,  especially  where 
such  a  course  has  been  acquiesced  in  by  the  parties  concerned.^  And 
where  a  court  has  removed  trustees,  appointed  by  will  to  manage 
an  estate,  for  mismanagement,  and,  pending  the  appointment  of 
their  successors,  has  placed  the  property  in  the  hands  of  a  receiver, 
it  may  remove  such  receiver  in  its  discretion,  and  appoint  proper 
persons  to  take  charge  of  and  manage  the  property  as  trustees  under 
the  terms  and  conditions  of  the  will;  but  it  cannot  declare  void  a 
lease  of  a  portion  of  the  property  made  by  such  receiver  in  good 
faith,  in  accordance  with  the  provisions  of  the  will  and  in  the  interest 
•of  the  beneficiaries  therein  named.*^ 

Where  all  the  creditors,  excepting  the  complaining  one,  desire  the 
retention  of  the  receiver,  a  motion  to  remove  him  will  be  denied." 
It  has  been  held  to  be  no  ground  for  removal  of  receivers  of  a 
mortgage  company  that  they  were  acting  as  selling  agents  of  trus- 
tees of  mortgages  executed  by  the  company  to  secure  its  deben- 
tures ;  nor  that  they  had  become  members  of  a  reorganization  com- 
mittee. But  where  a  conflict  over  the  plan  of  reorganization  is 
foreshadowed,  the  receiver  will  be  required  to  retire  from  mem- 
bership of  the  committee." 

Section  643.  Of  Vacating  Order  in  the  Case  of  a  Fraudulent  or 
Collusive  Appointment.!—  It  is  an  elementary  proposition  that  a 
court  of  equity  will  not  sanction  or  continue  a  receivership  which 
has  been  created  coUusively  or  fraudulently,  and  a  receiver  so  ap- 


WRoss  V.  Bridge,  15  Abb.  Pr.  150, 
24  How.  Pr.  163. 

*2  Bank  of  Monroe  v.  Schermerhom, 
Clarke's  Ch.  366.  Another  ground 
on  account  of  which  the  removal 
was  urged  m  this  case  was  the 
insufficiency  of  the  receiver's  bond, 
but  there  being  no  suggestion  of  in- 
solvency or  irresponsibility,  or  bad 
faith  on  the  part  of  the  receiver,  this 


56 


objection  was  held  invalid  upon  the 
theory  that,  if  proper,  the  security 
might  be  increased. 

58  Bayly  v.  Gaines  (Va.  1887),  2  S. 
E.  R.  739.  Cf.  Davis  v.  Snead,  33 
Gratt.  710;  Koontz  v.  Northern  Bank, 
16  Wall.  202. 

**  First  Nat.  Bank  v.  Barnum  Wire 
&  Iron  Works,  60  Mich.  487. 

55  Fowler  v.  Jarvis-G>nklin  Mort- 
gage Co.  63  Fed.  R.  888. 
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pointed  will  be  removed  upon  proof  that  the  appointment  was  made 
by  collusion  between  the  parties,  or  in  fraud  of  the  rights  of  any  of 
the  parties  in  interest.  Thus,  in  New  York,  4n  a  leading  case,  where 
the  plaintiff's  attorney  obtained  an  order  to  show  cause  why  a  re- 
ceiver of  certain  property  should  not  be  appointed,  and  upon  the 
return  day  the  proceedings  were  adjourned  upon  an  understanding 
that  no  further  steps  should  be  taken  until  the  defendant  had  been 
duly  served  with* certain  papers,  and  pending  negotiations  for  the 
abandonment  of  the  action,  it  was  held  that  a  receiver  subsequently 
appointed  without  notice  to  the  defendant  and  in  violation  of  the 
agreement  made  at  the  adjournment,  was  fraudulent,  and,  upon  the 
defendant's  motion,  the  order  of  appointment  was  set  aside. *^® 

In  another  case  a  trustee  of  a  corporation  was  appointed  receiver 
thereof  by  a  judge  in  New  York  county,  at  a  special  term,  in  an 
action  by  the  trustees  for  an  accounting  and  for  the  appointment 
of  a  receiver;  subsequently  a  similar  action  was  commenced  in 
Albany  county  by  a  stockholder  on  behalf  of  himself  and  others,  and 
also  to  secure  redress  for  certain  alleged  frauds  and  breaches  of  duty 
on  the  part  of  the  trustees  for  which  they  were  personally  liable. 
The  court,  at  a  special  term,  upon  the  application  of  the  complain- 
ant, removed  the  first  receiver  and  appointed  another,  directing  the 
former  to  deliver  up,  transfer  and  convey  to  its  appointee  all  prop- 
erty in  his  hands  or  under  his  control  belonging  to  the  corporation. 
The  receiver  first  appointed  thereupon  moved  the  special  term  in 
New  York  county  for  an  injunction  perpetually  restraining  the 
second  receiver  from  interfering  with  him  as  receiver ;  this  motion 
was  denied  and,  upon  an  appeal  by  the  receiver,  the  judgment  was 
affirmed,  the  court  saying:  "A  collusive  or  fraudulent  proceeding, 
even  though  judicial  in  its  nature,  cannot  be  maintained,  but  it  may 
be  assailed  and  disregarded  whenever  and  wherever  it  may  be 
brought  into  question." 


Section  644.  Of  Removal  on  Account  of  the  Disagreement  of 
Joint  Receivers. — The  general  doctrine  as  to  removal  upon  account 
of  disputes  between  joint  receivers  has  been  thus  stated:     "The 


MO'Mahoney  v.  Belmont,  62  N.  Y. 
133,  144  (Miller.  J.),  affirming  37  N. 
Y.  Super.  Ct.  223.  Cf.  Bowery  Bank 
Case,  5  Abb.  Pr.  415;  Matter  of  Nat 
Mechanics'  Banking  Asso.  v.  Mari- 
posa Co.  60  Barb.  423 ;  Wilson  v.  Bar- 
ney, s  Hun,  257  (Daniels,  J.),  where 
the  receiver  was  removed  because  the 


court  was  satisfied  that  the  appoint- 
ment was  ''collusive  and  friendly  to 
avoid  the .  judgment."  This  case  is 
also  authority  for  the  proposition  that, 
in  New  York,  the  court  sitting  in  one 
department  has  power  to  revoke  the 
appointment  of  a  receiver  made  by  a 
different  judge  in  another  department 
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mere  fact  that  joint  receivers  are  not  able  to  agpree  as  to  the  manner 
in  which  the  trust  should  be  managed  is  not  a  ground  for  removal 
unless  the  estate  will  suffer  on  account  thereof.  "*^^  But  where  two 
receivers  were  appointed  to  manage  a  railroad,  by  an  agreement 
between  the  parties  representing  two  different  classes  of  bond- 
holders; upon  the  theory  that,  inasmuch  as  the  parties,  both  plain- 
tiffs and  defendants,  were  acting  in  perfect  harmony,  the  different 
interests  should  be  represented  and  protected  by  different  receivers, 
but  such  interests  afterward  became  hostile,  giving  rise  to  dissen- 
sions and  involving  unnecessary  expense,  it  was  held  that  both 
receivers  should  be  removed  and  a  single  disinterested  receiver 
appointed.''® 

Section  645.  Of  Removal  on  Account  of  Relationship It  being 

fundamental  that  the  receiver  ought  to  be  disinterested,  unbiased 
and  unprejudiced  as  between  the  parties,  because  only  in  this  way 
can  he  properly  administer  the  trust,  it  follows  that,  in  general,  no 
relative  of  either  of  the  parties  ought  to  be  selected  as  receiver.  But 
where  such  a  person  has  been  appointed,  he  should  not  be  removed 
unless  some  bias  on  his  part  be  shown.  Thus,  where  a  brother-in- 
law  of  the  plaintiff  had  been  appointed,  being  every  way  qualified 
for  the  duties  of  the  office,  and  had  given  abundant  security,  in  view 
of  the  fact  that  his  appointment  had  been  requested  by  a  consider- 
able majority  of  the  creditors  interested  in  the  property,  a  motion 
to  remove  him,  no  partiality  or  bias  being  shown,  was  denied.*^® 
But,  upon  the  other  hand,  where  it  appeared  that  the  person  ap- 
pointed was  a  brother  of  the  plaintiff  and  the  son  of  another  person 
who  was  a  creditor  to  a  large  amount,  and  that  he  had  already  acted 
as  the  agent  of  the  plaintiff  in  the  litigation,  the  court  removed  him 
on  account  of  his  presumed  bias.^  And,  in  another  somewhat 
similar  case,  where  a  brother  of  the  complainant  had  been  appointed 
receiver,  and  the  defendant,  a  bankrupt,  who  had  admitted  that  he 
had  been  a  party  to  a  fraudulent  transfer  and  concealment  of  his 
property,  moved  to  vacate  the  appointment,  the  court  pertinently 
said :  "  He  is  not,  and  ought  not  to  be  indifferent  between  the  par- 
ties.   His  duties  require  him  to  be  the  active  adversary  of  this  fraud- 

on  the  ground  of  collusion.    Upon  this  ^^  Meier  v.  Kansas  Pacific  R.  R.  Co. 

point  see  Attrill  v.  Rockaway  Beach  S  Dill.  476,  per  Miller,  J. 

Imp.  Co.  25  Hun,  376.  ^Wetter  v.   Schlieper,  7  Abb.   Pr. 

57  Conner   v.    Belden,   8  Daly,   257,  92. 

where   the   reasons   of   the   disagree-  ®o  Williamson  v.   Wilson,    i    Bland, 

ment  were   incompatibility  of  temper  418. 
and  conflicting  interests. 
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ulent  debtor  and  his  accomplices.  In  the  selection  of  a  person  to 
discharge  these  duties,  the  respondent,  in  the  position  he  now  occu- 
pies, should  have  no  voice,  any  more  than  the  criminal  should  have 
in  the  choice  of  a  detective  to  ferret  out  and  recover  the  fruits  of 
his  crime.  A  person,  therefore,  who,  by  relationship  or  other  con- 
nection, may  be  supposed  to  feel  in  some  degree  the  desire  felt  by 
the  complainant  to  collect  the  sum  decreed  to  be  due,  would  seem,  if 
otherwise  unobjectionable,  to  be  eminently  fit  to  be  appointed  a 
receiver  in  a  case  like  the  present."®^ 

Section  646.  Of  the  Removal  of  a  Receiver  Appointed  by  Con- 
sent—  Where  the  defendants,  in  an  action  in  which  an  application 
for  a  receiver  is  made,  agree  that  the  complainants,  upon  giving  cer- 
tain specified  security,  shall  have  the  possession  and  management 
of  the  property  and  may  name  the  receiver,  such  an  agreement,  it 
is  held,  places  them  in  an  attitude  toward  that  officer  which  is  some- 
what diflferent  from  that  which  they  would  occupy  if  he  were  ap- 
pointed by  the  court  in  the  ordinary  way.  Accordingly,  they  can- 
not then  object  to  the  person  of  the  receiver  unless  he  commits  some 
overt  act  of  unfaithfulness  to  his  trust  which  can  be  specified  and 
pointed  out,  nor  can  they,  as  complainants,  thereafter  attack  the 
previous  transactions  of  the  receiver,  with  a  view  to  show  that  he 
has  theretofore  acted  in  respect  to  the  trust  in  a  manner  which 
exposes  him  to  censure.®* 

Section  647.  Of  an  Extension  of  the  Receivership. —  As  a  general 
rule  a  receiver  appointed  in  a  prior  suit  should  not  be  displaced  by 
the  appointment  of  a  receiver  of  the  same  subject-matter  by  the  same 
court  in  a  subsequent  proceeding,  but  the  receivership  in  the  first 
suit  should  be  extended  to  the  second,  subject  to  the  legal  and  equi- 
table claims  of  all  parties ;  and  the  rights  of  the  parties  in  each  suit 
are  then  substantially  the  same  as  if  different  persons  had  been  ap- 
pointed at  the  several  times  when  such  receiverships  were  granted. 
If,  however,  a  different  receiver  be  appointed,  then,  if  the  court  have 
jurisdiction  of  the  subject-matter  and  of  the  parties,  and  is  the  same 
court  which  made  the  first  appointment,  the  receiver  in  the  first  suit 
must  deliver  the  property  to  the  receiver  appointed  in  the  second.** 
And  where  various  creditors  have  obtained  several  receivers  of  the 

^  Shainwald  v.  Lewis,  8  Fed.  R.  878,  ^  State  of  Florida  v.  Jacksonville, 

879  (Hoffman,  D.  J.).  P.  &  M.  R.  R.  Co.  15  Fla.  201,  27$. 

*2Cowdrey     v.     Railroad     Co.     i 
Woods,  331. 
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same  estate,  it  is  proper  for  the  court,  in  order  to  save  expenses  and 
simplify  the  procedure,  to  remove  all  but  one  of  the  receivers,  whose 
receivership  should  be  extended  so  as  to  do  justice  to  all  the  parties.** 
Where  a  receiver  is  appointed  in  a  proceeding  to  dissolve  a  corpo- 
ration, and  afterward  a  suit  is  instituted  to  foreclose  a  mortgage  on 
the  property  of  the  corporation,  it  was  held  that  the  receiver  ap- 
pointed in  the  first  proceeding  should  be  appointed  in  the  second.** 

Section  648.  Of  Successive  Receivers —  A  receivership  is  not 
personal,  but  continues,  and  claims  arising  against  successive  re- 
ceivers have  the  same  standing  as  those  against  the  original  re- 
ceiver.** When  one  receiver  is  succeeded  by  another,  the  latter 
should  be  substituted  in  any  pending  litigation  involving  liabilities 
arising  out  of  the  receivership.*'  The  personnel  of  the  receiver 
may  change,  but  the  receivership  continues,  and  a  succeeding  re- 
ceiver is  responsible  for  the  acts  of  his  predecessor.** 

Section  649.  Effect  of  Death  of  Receiver. —  On  the  death  of  a 
receiver  appointed  in  an  action  to  wind  up  the  aflfairs  of  a  banking 
corporation,  it  was  adjudged  that  his  title  passed  to  the  adminis- 
trator, and  that  the  latter  had  the  power  to  administer  the  affairs 
of  the  receivership  until  a  successor  should  be  appointed,  to  whom 
the  administrator  should  account.*®  In  this  case  the  receiver  was 
invested  with  the  title  to  the  property.  But  the  death  of  a  receiver 
in  no  way  affects  the  continuity  of  the  receivership.''* 

II. 

Discharge  of  Receivers. 

Section  650.  Generally  of  the  Discharge  of  Receivers It  has 

already  been  suggested  that  the  essential  distinction  between  the 
removal  and  the  discharge  of  the  receiver  consists  in  that,  in  the 
one  case,  the  receivership  continues,  the  receiver  himself  being 
changed,  while  in  the  latter  the  receivership  is  terminated  and  the 

• 

w  Kelly  V.  Rutledge,  8  Ir.  Eq.  228.  v.    Smith,   73   Conn.   ^77,  47   Atl.   R. 

•5  Farmers'    Loan   &   Trust   Co.    v.  711. 

Hotel  Brunswick,  42  N.  Y.  S.  350,  12  «8  Knickerbocker  v.   Benes,    195   III. 

App.  Div.  626.  434,  63  N.  £.  R.  174. 

•8  State  V.   Port  Royal  &  Augusta  *  State  v.  German  Exchange  Bank» 

Ry.  Co.  84  Fed.  R.  67.  114  Wis.  436,  90  N.  W.  R.  570. 

WErb  V.  Poppitz,  59  Kans.  264,  52  ^o  Russell  v.  Baker,  i  Hog.  180. 
Pac.  R.  871,  68  Am.  St.  R.  362;  Fish 
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receiver  finally  relieved  from  the  obligations  of  his  officCj  It  is  the 
law  peculiar  to  the  discharge  of  the  receiver  to  which  attention  is 
now  to  be  called. 

It  may  be  stated  at  the  outset  that  the  final  discharge  of  the  re- 
ceiver, like  his  appointment  or  removal,  is,  in  general,  a  matter 
which  addresses  itself  to  the  discretion  of  the  court.  It  is  not, 
therefore,  usually  a  matter  of  right.  It  is  also  the  rule  that  the 
court  to  which  the  application  for  an  order  of  discharge  must  be 
made,  is  the  court  of  which  the  receiver  is  an  officer.^^ 

Where,  in  an  action  pending  in  a  state  court,  a  receiver  has  been 
appointed  and  then,  before  any  motion  to  discharge  has  been  made, 
the  case  is  moved  into  the  United  States  court,  the  motion  for  the 
discharge  may  be  made  in  that  court  at  any  time  after  the  record  is 
filed.*^^  It  has  been  held  that  failure  to  serve  a  notice  of  motion  for 
a  discharge  of  the  receiver  is  an  irregularity  not  affecting  the  merits 
of  the  motion,  and,  accordingly,  not  of  sufficient  importance  to  jus- 
tify the  reversal,  upon  appeal,  of  an  order  discharging  the  receiver." 
In  England,  if  the  balance  in  the  hands  of  the  receiver  on  the  ac- 
counting prior  to  his  discharge,  be  directed  to  be  paid  into  court, 
the  same  order  may  direct  his  recognizances  to  be  vacated ;  but,  if 
it  be  directed  to  be  paid  in  any  other  manner,  a  second  petition  is 
necessary.*^*  Under  the  English  practice  the  receiver  is  not  entitled 
to  a  hearing  on  a  motion  for  his  discharge,  the  reason  being  that 
he  is  an  officer  of  the  court  and  not  interested  in  the  appointment 
except  to  carry  out  the  duties  of  the  office  in  an  impartial  manner." 
And  a  plaintiff  who  has  procured. the  appointment  of  a  receiver 
cannot  dismiss  his  bill  and  have  the  receiver  discharged  without 
first  requiring  him  to  pass  his  accounts.''*  The  trusteeship  of  the 
receiver,  however,  will  cease  upon  his  discharge  and  the  pa)rment 
or  delivery  over  by  him  of  the  property  in  his  hands  pursuant  to 
the  order  of  the  court  appointing  him." 

The  receiver  has  no  more  right  to  object  to  his  discharge  than  he 
had  originally  to  insist  upon  his  appointment.  It  is  neither  his 
privilege  nor  right  to  appear  and  make  any  contest  in  the  proceed- 
ings, except  for  the  purpose  of  protecting  his  individual  rights,  and 
those  of  his  bondsmen."    But  a  receiver  will  not  be  discharged  un- 


71  See  section  638.  ^  Herman  v.  Dunbar,  23  Bcav.  312. 

« Texas   &    St.   Louis   Ry.    Co.   v.  76  White  v.  Lord  Westmcath,  2  Hag. 

Rust,  17  Fed.  R.  275,  citing  Dillon  on  33. 

Removals,  S  80,  p.  99;  Mahoncy  Min-  ^THovcy  v.  Elliott,  53  N.  Y.  Super, 

ing  Co.  V.  Bennett,  4  Sawy.  ^.  Ct  331. 

"Coburn  v.  Ames,  57  Cal.  aoi.  78  Hoffman  v.  Bank  of  MinoC   (N. 

74Lawson  v.  Ricketts,  11  Beav.  627.  D.),  61  N.  W.  R.  1031. 
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til  he  shall  have  had  an  opportunity  of  submitting  his  accounts  and 
being  allowed  compensation.'"*  It  has  been  adjudged  that  a  court 
should  never  surrender  its  custody  of  the  property  or  discharge  the 
receiver  until  all  claims  incurred  by  the  receiver  in  the  proper  dis- 
charge of  his  duties  have  been  adjusted  and  provided  for.®^ 

A  receiver  appointed  pendente  lite  may  be  discharged  on  dis- 
missal of  the  suit  without  notice  to  the  general  creditors.*^  The 
official  character  of  a  receiver  remains  until  he  has  been  dis- 
charged.^ That  the  property  over  which  the  receiver  administered 
has  been  sold  and  passed  out  of  his  possession  does  not,  of  itself, 
end  the  receivership.®* 

Section  651.  Who  May  Apply  for  the  Discharge  of  the  Receiver. 

— Although  every  person  who  considers  himself  aggrieved  by  the 
appointment  of  a  receiver  has,  in  general,  the  right  to  relief  in 
case  it  can  be  shown  that  the  receivership  is  unauthorized,  it  is 
nevertheless  the  rule  that  the  proper  form  of  relief  is  not  neces- 
sarily a  direct  and  immediate  application  to  the  court  for  the  dis- 
charge. It  is,  therefore,  a  matter  of  moment  to  determine  who 
may  properly  make  a  motion  for  discharge.  Thus  it  has  been  held 
that,  where  a  receiver  has  been  appointed  in  an  action  to  enforce  a 
trust  contained  in  a  will,  and  as  such  receiver  has  taken  possession 
of  certain  lands  covered  by  a  mortgage,  the  mortgagee,  although 
not  a  party  to  the  suit,  may  apply  for  the  discharge;®*  and  there 
seems  to  be  no  doubt  that  a  defendant  to  the  action  in  which  the 
receiver  is  appointed,  has  the  right  to  move,  pendetite  lite,  for  the 
discharge  of  the  receiver,  without  regard  to  the  question  whether 
the  appointment  had  been  opposed  or  not.®*  But  the  order  appoint- 
ing a  receiver  will  not  be  revoked  or  modified  upon  the  application 
of  a  mere  stranger  to  the  proceedings,  though  he  has  acquired  a 
right  in  the  property  involved.®® 

The  general  ground  upon  which  the  application  is  based  must  al- 
ways be  the  satisfaction  of  the  plaintiff's  claim.  The  payment  of 
the  judgment  and  its  satisfaction  of  record  after  the  appointment  of 
a  receiver  in  supplementary  proceedings  does  "not,  however,  ipso 
facto,  operate  to  discharge  the  receiver,  but  the  debtor  may  obtain 

TO  Id  83  Id. 

80  Thbrnton  v.  Highland  Ave.  &  Belt  ^  Thomas  v.  Brigstocke,  4  Russ.  64. 

R.  R.  Co.  94  Ala.  353,  10  So.  R.  442.  8*JGrcnfcll  v.  Dean  and  Canons  of 

w  Rockwell     V.     Portland     Savings  Windsor,  2  Beav.  544. 

Bank,  31  Oreg.  431,  5o  Pac.  R.  566.  86  Wright  v.   Weisel,  46  N.   Y.   S. 

82Erb  v.  Poppitz,  59  Kans.  264,  52  483. 
Pac.  R.  871,  68  Am.  St.  R.  362. 
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an  order  of  discharge  upon  payment  of  his  lawful  charges.*'  In 
such  a  case  the  granting  of  the  order  of  discharge  is  not  a  matter 
of  discretion,  but  its  refusal  is  error  which  may  be  reversed  on  ap- 
peal.*® The  question  is  sometimes  complicated  by  the  rights  of 
third  persons  who  are  parties  to  the  action,  and  it  is  a  matter  to  be 
determined  by  the  view  which  the  court  takes  upon  the  question 
whether  the  receiver,  being  appointed  on  the  application  of  one  of 
the  parties  to  the  cause,  can  be  treated  as  acting  for  the  benefit  of 
all;  and,  further,  with  reference  to  the  question  whether  the  re- 
ceivership will  be  continued  even  though  the  party  on  whose  appli- 
cation the  receiver  was  appointed  Consents  to  the  discharge.  A 
receiver  is  appointed  for  the  benefit  of  aH  the  parties,  and  he  will 
not  be  discharged  if  to  do  so  will  operate  to  prejudice  the  rights  of 
other  parties  to  the  action.*®  Thus  where  a  legatee,  in  a  suit  to 
obtain  satisfaction  of  his  legacy,  files  a  bill  in  bdialf  of  himself  and 
all  other  creditors  and  legatees  who  may  come  in,  the  receiver  will 
not  be  discharged  upon  the  motion  of  the  plaintiff,  against  the  con- 
sent of  an  incumbrancer  who  is  a  pwirty  defendant.*^ 

Section  652.  Discharge  When  the  Action  Has  Ended  —  Mis- 
cellaneous Incidents — An  abatement  of  the  cause  does  not,  in  gen- 
eral, determine  the  jurisdiction  of  a  receiver,  but  his  authority 
continues  until  an  order  is  made  for  his  discharge."  In  accord- 
ance with  this  principle,  where  one  of  the  complainants  died,  it 
was  held  that  the  receiver  would  not  upon  that  account  be  dis- 
charged, but  that  a  motion  to  revive  should  be  made.** 

The  end  of  the  suit,  its  final  adjudication,  gives  cause  for  the 
discharge  of  the  receiver,  but  does  not,  ipsa  facto,  effect  his  dis- 
charge, which  results  only  from  an  order  or  decree  of  court  so 
directing.  After  the  settlement  of  the  suit  the  receiver  must  have 
time  and  opportunity  to  prepare  and  present  his  accounts,  and  for 
the  adjustment  of  the  details  of  the  receivership;  and  for  such 
purpose  only  should  he  be  continued  in  office  after  a  final  decree  in 
favor  of  the  defendant,**  unless  there  be  an  appeal. 

Property  left  in  the  hands  of  a  receiver  after  the  bill  has  been 

^  Crook   V.   Findley,   60   How.    Pr.  ^  Largan  v.  Bowen,  4  Sch.  &  Lcf. 

375-    Cf,  Scwcll  V.  Cape  May  &  Sew-  Ch.  296. 

ell's  Point  R.  R.  Co.  9  Atl.  R.  785.  **  Newman   v.    Mills,   2   Hog.   291 ; 

^  Milwaukee  &  Minnesota  R.  R.  Co.  McCosker  v.  Brady,  i  Barb.  C4i.  32^ 

V.  Soutter,  2  Wall.  510.  •*  Woods  v.  Creaghe,  i  Hog.  174. 

^Lenoir  v.   Linville   Imp.   Co.    117  ^Garniss  v.  Superior  Court,  88CaL 

N.  C.  471,  23  S.  R  R.  442;  Fay  v.  Erie  413,  26  Pac.  R.  351. 
&  Kalamazoo  R.   R.    Bank,  Harring. 
(Mich.)  194. 
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dismissed  for  want  of  jurisdiction  must  be  returned  to  the  party 
from  whom  it  was  taken,  regardless  of  any  claim  that  the  opposite 
party  may  have  thereon.^  Such  action  ends  the  receivership  and 
necessarily  discharges  the  receiver.  The  functions  of  a  receiver 
terminate  with  a  judgment  adverse  to  the  party  who  procured  his 
appointment,  although  his  character  as  a  receiver  may  continue  for 
the  purpose  of  rendering  his  account,  and  until  he  is  by  order  dis- 
charged from  his  trust.  After  judgment  adverse  to  plaintiff  the  re- 
ceiver cannot  commence  an  action  in  behalf  of  the  estate  which  he 
represents.^^  The  dismissal  of  the  action  does  not  discharge  the 
receiver  from  accountability  to  the  court  which  appointed  him.  He 
is  an  officer  of  the  court  and  subject  to  its  orders  in  relation  to  the 
property  placed  in  his  hands  as  receiver  until  discharged  by  the 
court.** 

Section  653.  Discharge  Because  of  Laches. —  Upon  the  general 
ground  that  courts  of  equity  discourage  laches  on  the  part  of 
suitors,  the  discharge  of  a  receiver  may  be  refused  where  the  mov- 
ing party  has  been  guilty  of  laches  in  applying  for  the  discharge ; 
and,  upon  the  other  hand,  a  receiver  already  appointed  may  be 
discharged  in  a  case  where  the  plaintiff  is  guilty  of  laches  in  pro- 
ceeding with  the  cause,  especially  where  his  default  affects  in- 
juriously the  rights  of  other  parties.  Thus,  where  an  application 
for  a  receiver  was  made,  but  the  hearing  thereupon  was  adjourned 
indefinitely  and  nothing  was  done  for  a  year,  but  subsequently  a 
receiver  was  appointed,  and  upon  the  same  day,  an  order  was  made 
in  another  action  appointing  a  second  receiver  of  the  same  subject- 
matter,  a  motion  to  set  aside  the  order  appointing  the  receiver  in 
the  earlier  proceeding  was  granted.®^ 

Section  654.  Discharge  When  the  Object  of  the  Receivership  is 
Attained —  When  the  object  for  which  the  receiver  is  appointed  has 
been  attained,  and  the  necessity  for  such  equitable  relief  as  the  re- 
ceivership affords  has  ceased,  it  is  proper  to  discharge  the  receiver. 
Thus,  where  a  receiver  of  the  property  of  a  decedent  had  been  ap- 
pointed pending  the  determination  of  the  rights  of  various  claim- 
ants thereto,  upon  the  appointment  of  an  administrator  pendente 
lite,  the  receiver  was  discharged.**    And  a  receiver  of  a  railway 

•*  Warren  v.  Bunch,  80  Ga.  124,  7  ®®  State  v.  Gibson,  21  Ark.  140. 

S.  E.  R.  270;  Caswell  v.  Bunch,  7  S.  ^National      Mechanics'      Banking 

£.  R.  270.  Asso.  V.  Mariposa  Co.  60  Barb.  423. 

<»ColweU  V.  Garfield  Nat.  Bank,  119  ^In  re  Colvin,  3  Md.  Ch.  297. 
N.  Y.  408,  52  Am.  St.  R.  407. 
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appointed  because  of  its  failure  to  operate  the  road,  may  be  dis- 
charged where  the  court  is  satisfied  that  the  reason  for  a  receiver- 
ship no  longer  exists.**  So  also,  where  it  is  alleged  that  the  re- 
ceiver has  been  appointed  over  a  larger  estate  than  is  necessary, 
the  defendant  may  apply  to  the  court  for  an  investigation  of  that 
matter,  and  if  such  appear  to  be  the  case,  the  receiver  ought  to  be 
discharged  as  to  the  surplus.*  And  where  trustees  were  removed 
on  account  of  misconduct  and  a  receiver  appointed,  the  latter  may 
be  discharged  upon  the  appointment  of  new  trustees.^  But  a  re- 
ceiver of  the  estate  of  several  infants,  will  not  be  discharged  on  the 
application  of  one  who  has  reached  his  majority,  until  all  have 
become  of  age;^  and  where  application  is  made  for  the  discharge 
of  a  receiver  of  a  bank  who  had  been  appointed  because  of  alleged 
insolvency,  upon  the  ground  that  the  appointment  had  been  ob- 
tained by  collusion  and  that  the  bank  was  not  insolvent,  no  charges 
being  made  against  the  receiver  personally,  it  is  proper  to  refuse 
the  application.* 

Section  655.  Of  the  Effect  of  the  Termination  of  the  Litigation. 

—  If  the  controversy  terminate  favorably  to  the  plaintiff  or  the 
party  at  whose  instance  the  receiver  was  appointed,  it  will  usually 
devolve  upon  the  latter  to  carry  out  the  decree  of  the  court,  accord- 
ing to  the  nature  of  the  receivership  and  his  powers  under  the 
decree.  In  some  cases  the  receiver  after  judgment  is  deemed 
not  to  hold  the  property  as  receiver,  but  as  trustee  for  the  party 
found  entitled  thereto.*^  If,  on  the  contrary,  the  result  be  favor- 
able to  the  adverse  party,  the  functions  of  the  receiver  are  at  an 
end,  and  it  is  proper  to  order  him  to  account  and  be  discharged. 
The  determination  of  the  suit,  however,  will  not,  ipso  facto,  dis- 
charge the  receiver,  but  his  functions  must  be  terminated  by  a 
formal  order  of  the  court.*  And  where  the  decision  upon  a  de- 
murrer to  the  bill  is  favorable  to  the  demurrant,- the  receiver  should 
be  directed  to  deliver  over  to  the  defendant  all  the  property  which 
he  has  collected.^     But  where  the  appointment  of  the  receiver  is 

^In  re  Long  Branch  &  Sea  Shore  v.  Davidson,  13  Mo.  App.  561;  White- 

R.  R.  G>.  24  N.  J.  £q.  398.  side  v.  Prendergast,  2  Barb.  Ch.  471; 

*  McGrath  v.  Veitch,  i  Hog.  no.  Crook  v.  Findley,  60  How.  Pr.  375; 
^Bainbridge  v.  Blair,  3  Beav.  421.  Ireland  v.  Nichols,  9  Abb.  Pr.  (N.  S.) 
8  Smith  V.  Lystcr,  4  Beav.  a2y,  71,    40    How.    Pr.    85 ;    Beverley    v. 

*  Bowery   Bank   Case,   5    Abb.    Pr.  Brooke,  4  Gratt.  220. 

415.  ''Field  V.  Jones,  11   Ga.  413.     C/. 

•Very  v.  Watkins,  23  How.  469.  Beverly  v.  Brooke,  4  Gratt  220l 

*  Keokuk  Northern  Line,  etc.,  Co. 
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ancillary  to  the  main  proceeding,  the  fact  that  the  plaintiff,  a  de- 
murrer to  whose  bill  is  sustained,  has  appealed,  does  not  prevent 
the  discharge  of  the  receiver  on  motion.®  So,  also,  the  fact  that  a 
stay  of  proceedings  has  been  affected  by  the  giving  of  security 
will  not  prevent  the  discharge.*  And  where  the  protection  of  the 
rights  of  a  defendant  requires  the  continuance  of  a  receivership, 
the  court  will  not  grant  a  discharge  although  the  suit  is  at  an 
end;  but  it  will  require  the  defendant  thus  protected  to  file  a  bill 
forthwith,  to  establish  his  rights.*^  But  where  a  receiver  had 
rented  lands  to  one  of  the  parties  to  the  action,  and  thereafter  a 
decree  was  made  which  was  claimed  to  be  final,  but  did  not  in  terms 
discharge  the  receiver  and  had  not  been  fully  executed,  it  was  held 
that  the  receiver  might  apply  for  an  order  dispossessing  the  lessee 
and  restoring  the  possession  to  him,  in  order  that  a  new  tenant 
might  be  put  into  possession." 

An  order  requiring  a  receiver  to  return  the  property  in  his  pos- 
session to  the  defendant,  does  not  in  itself  effect  the  discharge  of 
the  receiver.^  Nor  does  the  termination  of  the  litigation  by  dis- 
missal, ipso  facto,  discharge  the  receiver,  but  the  court  has  the 
power  to  and  should  direct  him  in  the  disposition  of  the  property 
in  his  hands." 

Section  656.  Of  Discharge  Because  of  a  Change  in  the  Status 
Quo. —  An  injunction  to  put  a  purchaser  into  possession  is,  ipso 
facto,  a  discharge  of  the  order  appointing  a  receiver  of  the  land  in 
litigation  and  affected  by  the  injunction,"  and,  in  such  a  case,  the 
recognizance  of  the  receiver  may  be  vacated  on  motion,  although  he 
have  been  formally  discharged.**^  But  where,  in  a  suit  by  a  receiver 
of  a  corporation,  the  defendant  set  up  that,  by  an  election  of  a  new 
board  of  directors  shortly  after  the  appointment  of  the  receiver,  the 
corporation  became  vested  with  the  right  to  continue  the  manage- 
ment of  its  affairs,  that  the  powers  of  the  court  were  exhausted  and 
that  the  receiver  had  ceased  to  have  any  authority  to  prosecute  any 

^Baughman  v.  Superior  Court  (Cal.  i^Cowen  v.  Merriam,  17  App.  D.  C 

1887),  14  Pac  R.  207;  Ireland  v.  Nich-  186. 

ols,  9  Abb.  Pr.  (N.  S.)  71;  In  re  Col-  1* Fountain  v.  Mills,  iii  Ga.  122,  36 

vin,  3  Md.  Ch.  300.  S.    E.    R.    428;    First    Nat    Bank   v. 

•Ireland  v.  Nichols,  9  Abb.  Pr.  (N.  Cohen,  55  S.  W.  R.  530. 

S.)  71.  "Ponsonby  v.  Ponsonby,  i  Hogan, 

10  Whiteside  v.  Prendergast,  2  Barb.  321. 

Ch.  471.  ^B  Anonymous,  2  Ir.  Eq.  416. 

"Visage  v.   Schofield,  60  Ga.  680. 
C/.  Beverley  v.  Brooke,  4  Gratt  220, 
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suit  in  behalf  of  the  corporation,  and  the  reply  admitted  the 
election  but  averred  that  no  application  had  been  made  to  the  court 
by  the  directors  to  have  the  receiver  discharged,  it  was  held  that 
the  new  election  did  not,  ipso  facto,  put  an  end  to  the  office  and 
authority  of  the  receiver,  although  it  might  furnish  gfround  for  his 
removal  on  a  proper  application  to  the  court  that  appointed  him, 
the  court  saying :  "  The  general  rule  of  chancery  practice  is,  that 
a  receiver  is  never  discharged  by  a  decree,  unless  perhaps  by  a 
decree  which  disposes  of  the  subject-matter,  and  leaves  a  receiver 
nothing  to  act  upon;  but  the  rule  is,  that  an  applicaticm  for  dis- 
charge must  be  made,  notice  of  which  should  be  given  to  all 
parties."*' 

In  a  proceeding  to  foreclose  a  mortgage  the  mortgagor  offered 
to  pay  the  indebtedness  and  costs  in  full,  on  conditicm  that  the 
property  be  sulwnitted  to  him.  The  court  refused  to  permit  such 
to  be  done,  but  the  United  States  supreme  court  reversed  the 
decision,  declaring  that  under  the  facts  the  lower  court  had  no 
discretion  in  the  matter,  but  it  was  its  duty  to  accept  the  money  and 
order  the  property  restored.*^ 


Section  657.  Effect  of  Termination  of  Receivership  and 
charge  of  a  Receiver. — When  the  powers  and  duties  of  a  receiver 
are  at  an  end  the  property  in  his  possession  belongs  to  the  party  in 
whose  favor  judgment  was  rendered,  who  is  entitled  to  it  without 
further  delay  or  order  of  the  court.*®  Where,  pending  proceedings 
against  the  receiver  of  a  railroad  company  to  compel  him  to  pay 
the  claim  of  a  creditor  out  of  the  assets  in  his  possession,  the  re- 
ceiver was  finally  discharged  and  all  the  property,  by  direction  of 
the  court,  was  taken  out  of  his  hands,  it  was  held  that  this  was 
sufficient  ground  for  denying  the  application,  that  the  court  had 
power  to  make  the  order  discharging  the  receiver  without  notice 
to  the  petitioning  creditors.  "  It  would  be  a  very  singular  proceed- 
ing,'' it  was  said,  "  to  permit  a  creditor  to  litigate  his  claim  with 
a  person  who  was  formerly  receiver,  but  who  ceased  to  be  such, 
and  who  is  no  longer  an  officer  or  agent  of  the  court,  or  subject 
to  its  control."** 

It  may  be  broadly  asserted  that  the  official  liability  of  a  receiver 

!•  Keokuk  Northern  Line,  etc.,  Co.  i»New    York    &    Western    Union 

V.  Davidson,  13  Mo.  App.  561,  567.  Telegraph  Co.  v.  Jewctt,   115   N.   Y. 

17  Milwaukee  &  Minnesota  Ry.  Co.  166.    Contra,  Miller  v.  Loeb,  64  Barbu 
V.  Soutter,  2  WalL  510.  454. 

18  Garniss  v.  Superior  Court,  88  Cal. 
413,  26  Pac  R.  351. 
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ends  with  his  official  existence.^  Where,  pending  a  suit  against 
the  receiver  of  a  railroad  company,  he  is  discharged  from  die  re- 
ceivership before  pleading,  and  the  property  is  withdrawn  from  his 
custody,  no  judgment  can  be  rendered  against  him  in  his  rep- 
resentative capacity,  although,  if  intervening  rights  do  not  inter- 
fere, the  cause  may  be  revived  by  proper  application  against  his 
successor.^* 

After  the  discharge  of  a  receiver  he  cannot  intervene  in  a  pro- 
ceeding against  a  fund,  discovered  after  the  order,  for  the  purpose 
of  making  a  fee  on  its  distribution.^  When  a  receiver  has  been 
discharged  his  liability  is  at  an  end.^  Where  a  receivership  pro- 
ceeding terminated  because  of  want  of  jurisdiction,  the  receiver, 
on  his  discharge,  should  return  the  property  in  his  possession  to 
the  one  frcwn  whom  it  was  taken  ;^  but  where  by  agreement  a 
receiver  was  appointed  to  do  certain  things,  and  afterward  the 
case  was  dismissed  because  of  want  of  jurisdiction,  it  was  held 
proper  for  the  court  to  distribute  the  fund  collected  and  held  by 
the  receiver  according  to  the  stipulation.^  After  the  termination 
of  the  receivership  the  receiver  cannot  maintain  an  action  for 
property  of  which  he  had  possession  as  receiver,  notwithstanding 
that  he  falsely  reported  to  the  court  its  sale  and  accounted  for  the 
alleged  proceeds.^®  When  a  receiver  has  been  discharged,  all  right 
of  the  court  to  proceed  against  him  summarily  ceases,  and  he  is 
no  longer  subject  to  its  jurisdiction.^  A  receivership  usually 
terminates  at  the  end  of  the  suit;  but  cases  arise  of  peculiar 
exigencies,  which  may  require  the  continuation  of  the  receivership. 
Under  such  conditions  it  is  within  sound  judicial  discretion  to  de- 
termine whether  the   receiver  shall  be  discharged  or  continued 


20  Bond  V.  State,  9  So.  R.  353; 
Houston  &  Texas  Central  Ry.  Co.  v. 
Crawford,  88  Tex.  274,  31  S.  W.  R. 
176,  28  L.  R.  A.  761 ;  Boggs  v.  Brown, 
82  Tex.  41,  17  S.  W.  R.  830. 

21  Id.  Personally  a  receiver  is,  of 
course,  liable  after  as  well  as  before 
his  discharge.  Where  lands  were 
fraudulently  conveyed  to  the  receiver 
of  a  railroad  he  could  be  required,  in 
an  action  for  fraud,  to  account  and 
show  the  disposition  of  the  lands  and 
profits  received  from  such  land  after 
his  accounts  had  been  approved  and 
he  had   been   discharged.     Pondir   v. 


New  York,  Lake  Erie  &  Western  R. 
R.  Co.  25  N.  Y.  S.  560. 

22 /n  re  Grand  Central  Bank,  57  N. 
Y.  S.  418,  Tfj  Misc.  R.  116. 

28Archambeau  v.  Piatt,  173  Mass. 
335»  53  N.  E.  R.  816,  73  Am.  St.  R. 
298;  McGhee  v.  Willis,  134  Ala.  281, 
32  So.  R.  301. 

2*  Fountain  v.  Mills,  iii  Ga.  122,  36 
S.  E.  R.  428. 

25  Moyer  v.  Badger  Lumber  Co.  10 
Kans.  App.  142,  62  Pac  R.  434. 

2«  Henderson  v.  Pilley,  131  Ala,  548, 
32  So.  R.  490. 

27  Boyd  V.  McGill,  100  111.  App.  316. 
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pending  an  appeal  which  does  not  operate  as  a  supersedeas.^ 
Though  the  functions  of  a  receiver  have  terminated  as  between 
the  parties  to  the  litigation,  he  is  still  amenable  to  the  court  as 
its  officer  until  he  has  complied  with  its  directions  and  has  been 
formally  discharged.  Neither  settlement  of  the  litigation  by  the 
parties  nor  the  dismissal  of  the  suit  operates  to  discharge  him 
or  to  take  the  funds  in  his  hands  out  of  the  possession  of  the  court ; 
that  can  be  done  only  by  order  of  the  court.^ 

^Ex  parte  Hood,  107  Ala,  520,  18  »  Fountain  v.  Mills,  iii  Ga.  122,  36 

So.  R.  176.  S.  E.  R.  428. 
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Section   658.  Introductory  —  The   Scope   of  this   Chapter. —  It 

is  proposed  in  this  chapter  to  merely  state,  not  to  further  discuss, 
the  salient  principles  and  rules  of  practice  applicable  to  receivers 
and  receivership  proceedings;  to  summarize  and  recapitulate  the 
subject  of  this  treatise.  We  shall  carefully  and  thoughtfully  col- 
late and  announce  succinctly,  but  clearly,  such  principles  and  rules, 
that  they  may  be  readily  comprehended  by  the  inexperienced  prac- 
titioner, and  also  assist  the  bench  and  bar  in  receivership  litigation. 

Section  659.  The  Court  Which  May  Grant  the  Remedy  — 
Plaintiff  Need  Give  no  Bond. —  The  very  first  thought  in  consid- 
ing  the  remedy  by  the  appointment  of  a  receiver  is  that  it  belongs 
exclusively  to  equitable  jurisdiction,  and  can  be  granted  only  by  a 
court  of  chancery.    As  the  proceeding  is  an  ancillary  or  auxiliary 

[89Sl 
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remedy,  resort  to  it  is  permitted  only  when  there  is  a  suit  pending, 
and  the  proceeding  is  engrafted  on  and  becomes  a  part  of  the  main 
litigation.  It  must,  of  course,  originate  and  remain  in  the  same 
court  where  the  suit  is  pending.  It  is  not  an  independent  action; 
but  is  as  dependent  on  and  as  closely  related  to  the  main  suit  as  is 
an  attachment  proceeding. 

The  application  for  a  receiver  must  be  made  in  a  court  of  origi- 
nal jurisdiction ;  an  appellate  court  cannot  grant  the  remedy. 

The  appointment  may  be  made  by  the  judge  in  vacation,  as  well 
as  by  the  court  while  in  session,  and  is  made  without  requiring 
the  plaintiff  to  give  any  bond,  unless  otherwise  provided  by  statute. 

Section  660.  When  Another  Suit  Has  Been  Commenced  — 
Right  to  Receiver. —  If  a  suit  has  been  already  commenced  in 
a  court  of  competent  jurisdiction,  affecting  property,  though  a 
receiver  has  not  been  appointed,  the  commencement  of  another 
action  against  the  same  property  will  not  give  the  plaintiff  in  the 
latter  suit  the  right  to  have  a  receiver  appointed  over  it ;  for,  as  be- 
tween courts  of  concurrent  jurisdiction,  that  one  has  exclusive 
power  to  draw  the  litigation  wholly  to  itself  and  conduct  it  to  the 
end  which  first  had  cognizance  of  the  action.  Questions  of  conflicts 
between  courts  in  the  seizure  of  property  through  receivers  are 
determined  by  priority  of  time  in  the  commencement  of  the  suits, 
not  in  the  appointment  of  receivers. 

Section  661.  Determining  Whether  the  Pacts  are  Sufficient  to 
Invoke  the  Remedy. —  Before  proceeding  to  apply  for  the  ap- 
pointment of  a  receiver  the  careful  practitioner  will  first  determine 
whether  the  facts  are  such  as  to  warrant  the  exercise  of  this  ex- 
traordinary power  of  a  court  of  chancery.  It  must  be  remembered 
that  the  remedy  is  a  harsh  and  drastic  one;  that  it  will  not  be 
granted  where  another  adequate  remedy  exists;  that  the  power  to 
appoint  a  receiver  will  be  exercised  with  caution  and  circumspec- 
tion, and  only  in  extreme  cases,  when  it  clearly  appears  that  to 
refuse  the  application  would  cause  the  complainant  irreparable 
loss,  and  when  the  appointment  could  prevent  "  manifest  wrong 
imminently  impending."  It  must  be  very  clearly  shown  that  the 
plaintiff  has  some  right,  claim  or  interest  in  and  to  the  property 
for  which  a  receiver  is  asked,  and  that  a  receiver  is  necessary  to 
save  it  from  material  injury  and  effect  the  purpose  of  the  suit.  It 
should  be  considered  that  the  appointment  of  a  receiver  is  not  a 
matter  of  course,  but  rests  in  the  sound  discretion  of  the  court; 
that  the  remedy  is  not  granted  because  of  past,  but  present  condi- 
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tions,  and  a  well-founded  apprehension  of  the  future;  and  that  in 
determining  the  application  the  primary  inquiry  will  be  whether 
there  is  shown  a  reasonable  probability  that  the  plaintiff  will  ulti- 
mately Succeed  in  obtaining  the  relief  sought  in  the  suit. 

Section  662.  Time  When  the  Application  May  be  Made. — 
Having  determined  to  apply  for  the  appointment  of  a  receiver,  the 
time  for  presenting  the  application  is  next  to  be  considered.  As  the 
appointment  of  a  receiver  will  be  made  only  as  an  incident  to  a 
pending  suit,  it  necessarily  follows  that  the  application  will  be  pre- 
mature if  made  before  the  commencement  of  the  action ;  or,  more 
strictly  speaking,  before  the  filing  of  the  bill,  which,  for  the  purpose 
of  applying  for  a  receiver,  may  be  taken  as  the  commencement  of 
the  suit.  But  whether  the  filing  of  the  bill,  or  the  issuance  or  ser- 
vice of  process,  is  the  commencement  of  the  suit,  is  a  local  question. 

When  the  suit  has  been  commenced  the  right  of  the  plaintiff  to 
apply  for  a  receiver  exists  and  continues  to  the  final  adjudication  of 
the  cause,  after  as  well  as  before  appeal.  The  application  may  be 
made  before  the  service  of  summons  and  the  coming  in  of  the 
answer,  and  at  any  stage  of  the  litigation.  The  appointment  vpay  be 
made  at  chambers,  in  vacation,  as  well  as  by  the  court  when  in 
session. 

Section  663.  The  Application  —  The  Pleading — If  before  the 
bill  is  filed  it  be  decided  to  apply  for  a  receiver,  the  practice  is  to  set 
forth  fully  and  sufficiently  in  the  bill  all  the  facts  which  are  to  be 
presented  as  warranting  the  exercise  of  this  extraordinary  power  of 
the  court.  A  separate  pleading  is  not  necessary;  the  bill  may  be 
made  to  answer  the  purpose  of  a  complaint  and  an  application  for  a 
receiver.  The  bill  should  contain  allegations  of  facts  which  justify 
the  appointment  of  a  receiver.  The  defendant  is  entitled  to  know 
on  what  grounds  a  receiver  for  his  property  is  sought. 

If  the  bill  has  not  been  prepared  with  the  intention  of  applying 
for  a  receiver,  and  after  it  has  been  filed  it  be  desired  to  make  the 
application,  an  amended  bill  or  a  separate  pleading  becomes  neces- 
sary and  is  in  order.  The  application  is  then  made  on  facts  addi- 
tional to  those  alleged  in  the  bill  and  the  pleading  must  properly 
and  sufficiently  show  facts  justifying  the  remedy  sought. 

It  is  the  practice  to  verify  the  bill  or  application,  but  the  omission 
may  be  supplied  by  affidavits.  A  receiver  will  not  be  appointed  on 
a  statement  of  facts  not  supported  by  oath,  or  on  mere  allegations 
of  information  and  belief,  when  verified. 
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Section  664.  Notice  of  the  Application. —  It  is  a  wise  and  most 
rigid  rule  that  an  application  for  the  appointment  of  a  receiver  will 
not  be  entertained  unless  reasonable  notice  thereof  has  been  given 
to  the  defendant.  The  rule  has  its  exceptions,  and  there  art  condi- 
tions which  dispense  with  its  requirement.  It  should  be  a  very 
urgent  case,  however,  supported  by  strong  affidavits,  to  justify  the 
appointment  of  a  receiver  without  notice  and  the  dispossession  of 
the  owner  of  his  presumtive  right  to  control  his  property,  with  no 
bond  to  compensate  him  for  its  wrongful  seizure. 

Notice  of  the  application  will  not  be  required  where  it  is  impossi- 
ble to  give  it  because  of  an  absconding  or  non-resident  defendant; 
or  where  to  give  it  or  to  delay  to  give  it  would  defeat  the  purpose  of 
the  application.  The  facts  justifying  an  appointment  without 
notice  must  be  alleged  and  fortified  by  affidavits.  To  justify  the 
appointment  of  a  receiver  without  notice  there  must  be  a  strong 
case  of  pressing  emergency,  rendering  immediate  interference 
necessary. 

Section  665.  The  Affidavits  in  Support  of  the  Application. — 

The  application  for  a  receiver  must  be  founded  on  affidavits, 
copies  of  which  should  be  served  on  the  defendant;  otherwise  he 
will  be  entitled  to  time  to  file  affidavits  in  denial. 

It  may  be  correctly  stated  that  affidavits  made  on  mere  informa- 
tion and  belief  are  insufficient,  and  will  not  warrant  the  appoint- 
ment. General  statements  in  the  affidavits  will  not  suffice;  they 
must  be  clear  and  specific,  and  be  made  fully  and  carefully.  The 
affidavits  must  be  sufficiently  clear  and  positive  to  subject  the 
affiant  to  the  penalties  of  perjury. 

A  verified  answer  will  serve  the  purpose  of  an  affidavit;  and 
when  such  an  answer  fully  denies  the  allegations  of  the  application, 
and  the  plaintiff  does  not  fortify  the  application  with  an  affidavit, 
it  will  be  denied. 

Section  666.  Of  the  Selection  of  a  Receiver. —  If  the  applica- 
tion be  granted,  the  selection  of  a  person  to  be  the  receiver  is  the 
next  matter  for  settlement.  It  is  the  common  practice  for  courts 
to  defer  much  to  the  recommendation  of  the  parties  when  they 
agree  upon  a  person ;  in  fact,  the  courts  too  often  act  upon  the  joint 
suggestion  of  the  parties ;  it  is  frequently  the  case  that  they  do  not 
recommend  the  most  suitable  persons  for  the  position  of  receiver. 

The  eligibility  of  one  to  serve  as  receiver  is  founded  exclusively 
on  indifference  and  impartiality ;  and  the  appointment  of  one  to  the 
position  who  is  not  possessed  of  these  essentials  should  not  be  sug- 
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gested  or  appointed.  The  selection  of  a  person  for  receiver  is  a 
matter  within  the  sound  discretion  of  the  court. 

Section  667.  Of  the  Order  of  Appointment. —  The  order  of  ap- 
pointment is,  as  it  were,  the  receiver's  power  of  attorney ;  it  confers 
and  limits  his  powers.  It  will  be  found  impracticable  to  so  draft  it 
as  to  empower  the  receiver  to  do  all  things  necessary  to  the  proper 
administration  of  the  trust,  and  additional  orders  will  have  to  be 
made  from  time  to  time  to  meet  emergencies.  But  the  order  should 
be  sufficiently  broad  and  comprehensive  to  confer  on  the  receiver 
full  authority  to  seize  the  property  in  controversy,  sufficiently 
describing  it,  and  to  do  all  things  essential  to  its  preservation. 
Whatever  is  omitted  from  the  original  order  may  be  supplied  by 
additional  and  supplemental  orders. 

It  is  the  usual  practice  for  the  plaintiff's  solicitor  to  draft  the 
order  and  submit  it  to  the  defendant's  solicitor  for  approval.  The 
order  should  prescribe  the  amount  of  the  receiver's  bond. 

Section  668.  How  the  Receiver  Qualifies  —  His  Bond. —  The 

essential,  and  in  most  jurisdictions  the  only  requisite  of  qualifica- 
tion by  the  receiver,  is  giving  the  required  bond.  The  practice  in 
some  jurisdictions  requires  the  receiver  to  make  oath  as  to  the  due 
and  proper  performance  of  his  duties  as  an  officer  of  the  court. 

A  receiver  has  no  power  to  enter  upon  the  discharge  of  the  duties 
of  the  position  until  he  has  complied  with  the  order  of  the  appoint- 
ing court  as  to  giving  bond.  The  plaintiff  is  not  required  to  give 
any  bond,  and  the  bond  of  the  receiver  is  for  the  protection  of  all 
parties  interested,  so  far  as  to  account  for  the  property  seized  or  its 
proceeds.  Until  the  bond  has  been  given  and  duly  approved,  he 
cannot  exercise  any  of  the  powers  of  the  office,  and  to  do  so  would 
subject  him  to  personal  liability. 

Section  669.  Moving  to  Vacate  the  Appointment. —  After  the 
appointment  of  a  receiver  the  defendant  may,  though  he  resisted 
the  application,  and  particularly  if  the  appointment  was  ex  parte ^ 
immediately  move  to  vacate  the  order.  The  practice  is  to  present 
a  motion,  in  which  is  set  forth  specifically  the  grounds  on  which  it 
is  based,  and  to  support  it  by  affidavits.  By  such  extra  eflFort  the 
defendant  frequently  succeeds  ip  ending  the  receivership  pro- 
ceeding. 

Section  670.  The  First  Duty  of  the  Receiver — When  the  re- 
ceiver shall  have  duly  qualified  his  first  duty  is  to  take  possession  of 
the  property  described  in  the  order  of  appointment,  and  render  to 
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the  court  an  inventory  of  it  Failure  to  perform  this  duty  will 
subject  the  receiver  to  personal  liability  for  any  resulting  loss.  In 
performing  this  first  duty  the  receiver  must  be  careful  not  to  seize 
any  property  not  included  in  the  terms  of  the  order  of  appoint- 
ment ;  if  he  should  do  so  he  would  incur  a  personal  liability. 

Section  671.  The  Powers  of  the  Receiver. —  The  purpose  of  the 
appointment  of  a  receiver  is  for  the  preservation  of  the  property, 
and  along  this  line  runs  the  measure  of  his  powers,  duties  and  lia- 
bilities. He  is  an  officer  of  the  court,  its  "  right  hand,"  as  it  has 
been  figuratively  put,  and  at  all  times  subject  to  its  control. 

In  determining  the  power  of  a  receiver  it  should  be  considered 
whether  he  is  a  common-law  or  statutory,  a  temporary  or  perma- 
nent, or  an  ancillary  receiver.  But  it  is  a  general  rule  that  the 
powers  of  every  receiver  do  not  extend  beyond  those  conferred  by 
the  order  of  appointment,  or  by  subsequent  orders.  A  court  can- 
not, however,  give  to  a  statutory  receiver  any  authority  greater 
than  that  conferred  by  the  statute. 

In  speaking  of  the  powers  of  a  receiver  it  is  to  be  understood  that 
reference  is  had  to  such  powers  as  the  court,  in  the  proper  exercise 
of  its  jurisdiction,  confers  on  him.  It  is  not  every  pow^r  that  a 
court  can  give  to  its  receiver.  The  powers  may  be  expressed  or 
implied. 

In  the  performance  of  his  duties  the  careful  receiver  will  adhere 
closely  to  the  authority  conferred  by  the  orders  of  the  court.  He 
is  at  all  times  privileged  to  report  to  the  court  as  to  any  matter, 
and  ask  its  advice  and  instruction  concerning  it  To  act  only 
within  the  spirit  of  the  court's  orders  will  insure  safety  to  the  re- 
ceiver, and  avoid  complication. 

It  must  be  conceded,  however,  that  in  many  particulars  a  re- 
ceiver may  exercise  his  discretion  in  the  administration  of  the  trust 
committed  to  him,  the  exercise  of  which  is  not  only  frequently  safe 
and  proper,  but  sometimes  imperative.  In  cases  of  emergency,  even 
without  the  order  of  the  court,  he  would  be  expected  to  do  what- 
ever might  be  necessary  for  the  preservation  of  the  trust  property. 
A  receiver  should  not  hesitate  to  do  that  which  would  be  bene- 
ficial to  the  property,  without  authority  from  the  court,  where  to 
delay  would  subject  the  property  to  danger  and  loss.  He  may 
depend  upon  the  court  to  approve  all  such  acts,  which  are  always 
subject  to  its  approval  or  rejection.  The  test  of  the  propriety  and 
correctness  of  an  act  without  authority  from  the  court  is  whether  it 
was  for  the  benefit  of  the  property  and  done  in  a  reasonable  manner. 
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Any  act  which  would  impose  a  liability  on  the  property,  unless 
authorized  by  the  court,  should  be  cautiously  done;  but  the  receiver 
may,  in  the  exercise  of  his  discretion,  insure  the  property,  make 
repairs,  employ  necessary  assistance  and  do  other  like  acts,  with  the 
assurance  that  his  action  will  be  approved  by  the  court,  when  done 
properly  and  in  good  faith. 

Section  672.  The  Duties  and  Liability  of  the  Receiver  —  His 
Personal  Liability —  In  the  second  preceding*  section  it  is  asserted 
that  the  first  duty  of  the  receiver  is  to  take  possession  of  the  prop- 
erty described  in  the  order,  and  then  to  prepare  and  file  an  inven- 
tory. His  subsequent  duties  pertain  to  the  control  and  preservation 
of  the  property,  and  he  must  exert  every  reasonable  effort  and 
exercise  all  proper  care  for  such  purpose. 

A  receiver  is  a  trustee,  and  is  required  to  exercise  prudence  and 
good  faith  in  the  administration  of  the  trust,  and  to  bring  to  the 
discharge  of  his  duties  the  same  skill  and  personal  supervision  that 
he  would  be  expected  to  give  to  his  own  property.  The  measure 
of  a  receiver's  liability  is  the  exercise  of  ordinary  care,  because  he  is 
a  bailee  for  mutual  benefit. 

The  paramount  duty  of  a  receiver  is  to  obey  the  orders  of  the 
court.  He  should  keep  the  court  fully  informed  as  to  the  condition 
of  the  estate  and  as  to  all  matters  concerning  it.  He  should,  in 
cases  of  doubt,  ask  the  advice  of  the  court,  that  he  may  be  directed 
by  it  as  to  what  action  to  take. 

Whenever  the  receiver  goes  beyond  the  authority  conferred  by 
the  court,  when  he  does  that  which  he  has  not  been  empowered  to 
do,  he  assumes  a  risk,  and  one  that  is  personal.  Such  act  would  be 
subject  to  the  approval  of  the  court,  as  stated  in  the  preceding  sec- 
tion. So  long  as  a  receiver  acts  within  the  scope  of  his  authority  as 
given  by  the  court  he  incurs  no  personal  liability. 

He  should  keep  the  trust  fund  with  ordinary  care.  It  should  not 
be  mingled  with  his  own  money,  or  used  for  his  own  benefit  in  any 
particular. 

Section  673.  Of  the  Procedure  by  the  Receiver  Before  the  Court. 

— Any  matter  which  the  receiver  desires  to  submit  to  the  court 
must  be  presented  by  written  petition  or  statement.  The  record 
must  show  the  transaction  in  full. 

It  is  the  right  of  the  receiver  to  petition  or  inform  the  court  at  all 
times  concerning  any  matter  connected  with  the  trust,  to  seek  its 
advice  and  ask  for  directions. 

In  many  instances  it  is  required  that  the  petition  or  statement  be 
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verified  by  the  oath  of  the  receiver,  or  some  one  having  knowledge 
of  the  facts  related. 

Section  674.  Of  the  Procedure  by  Third  Persons  Having  Claims 
Against  the  Receiver  or  Estate. —  It  is  the  common  practice  for 
courts  to  fix  a  time  within  which  all  claims  against  the  estate, 
that  is,  against  the  person  or  corporation  whose  property  the  re- 
ceiver possesses,  are  required  to  be  presented  for  allowance;  and 
the  consideration  of  such  claims  is  committed  to  the  receiver,  or  a 
master  or  referee,  who  reports  his  action  to  the  court,  where  it  is 
approved  or  rejected.  Such  report  is,  of  course,  subject  to  objection 
by  any  creditor  whose  claim  is  rejected  in  whole  or  in  part. 

All  claims  should  be  presented  within  the  time  prescribed  by  the 
court;  but  if  this  be  not  done,  it  is  discretionary  with  the  court  to 
consider  any  claim  presented  thereafter. 

It  is  the  rule  that  a  receiver  cannot  be  sued  without  leave  of  the 
court  appointing  him,  except  receivers  of  federal  courts,  the  rule  as 
to  them  having  been  abrogated  by  act  of  Congress.  When  one  has 
a  claim  against  a  receiver,  which  is  not  recognized  as  valid,  he  may 
intervene,  that  is,  present  a  petition  to  the  court  in  the  receivership 
proceeding,  asking  for  the  relief  wished ;  or  he  may  ask  leave  of  the 
court  to  sue  the  receiver  in  some  court. 

Granting  leave  to  sue  the  receiver  is  discretionary,  and  the  court 
may  grant  it,  or  refuse  the  application  and  require  the  petitioner  to 
submit  his  claim  to  it  for  settlement.  When  the  latter  is  done  the 
trial  of  questions  of  fact  may  be  referred  to  a  jury. 

Section  675.  The  Receiver's  Compensation. —  Unless  the  com- 
pensation of  the  receiver  be  regulated  by  statute  the  amount  thereof 
is  to  be  fixed  by  the  court  in  the  exercise  of  its  discretion.  The 
amount  paid  a  receiver  should  be  such  as  would  be  reasonable  for 
the  services  rendered  under  the  same  circumstances  by  a  person  of 
ordinary  ability  and  competency.  The  compensation  should  be 
reasonable,  having  reference  to  the  duties  and  responsibility  of  the 
receiver,  the  time  consumed  in  administering  the  trust,  and  the 
integrity,  activity  and  dispatch  with  which  his  work  was  performed. 
The  business  ability  required  to  discharge  the  duties  of  the  position 
should  also  be  considered. 

It  is  customary  and  proper  to  pay  a  receiver  for  his  services  from 
time  to  time  during  the  receivership,  and  at  the  time  of  his  dis- 
charge to  take  into  consideration  such  amounts  in  determining  the 
balance  of  his  compensation. 

The  compensation  of  a  receiver  is  part  of  the  expense  of  the 
receivership  proceeding,  and  is  to  be  paid  out  of  the  trust  fund. 
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Section  676.  Of  the  Receiver's  Accounts —  The  receiver  must 
keep  full  and  accurate  accounts  of  all  his  transactions,  and  of  the 
money  received  and  expended  by  him,  and  must  render  a  statement 
of  his  stewardship  to  the  court  from  time  to  time.  It  is  the  practice 
sometimes  to  fix  certain  periods  when  the  receiver  must,  without 
further  order,  render  a  statement  of  the  trust  affairs  to  the  court. 

When  expending  money  the  receiver  should  always  take  a  proper 
receipt,  which  should  be  tendered  the  court  with  his  accounts. 
The  court  may  require  the  receiver  to  render  an  accounting  at 
any  time.  A  full  and  detailed  statement  of  receipts  and  expendi- 
tures is  required,  that  the  correctness  of  the  items  may  be  deter- 
mined on  the  face  of  the  statement. 

Finally,  when  the  receiver  is  to  be  discharged,  after  notice  to  all 
parties,  he  must  render  a  final  statement,  which,  like  all  his  ac- 
counts, is  subject  to  objection  by  any  of  the  parties. 

Section  677.  Of  the  Expense  of  the  Receivership —  It  is  the  rule 
that  all  expenses  attending  a  receivership  proceeding  are  entitled 
to  priority  of  payment  out  of  the  trust  fund  or  corpus  of  the  prop- 
erty. In  some  cases  such  expenses  have  been  assessed  against  the 
plaintiff  where  he  was  unsuccessful  in  the  litigation. 

Section  678.  Removal  and  Discharge  of  the  Receiver. —  The 

removal  of  the  receiver  does  not  imply  an  end  of  the  proceeding,  but 
his  discharge  does.  Removal  is  when,  because  of  some  objection 
personal  to  the  receiver,  he  is  displaced  by  another,  in  pursuance  of 
an  order  of  the  court.  The  discharge  of  the  receiver  attends  the 
termination  of  the  receivership  proceeding. 

Any  party  interested  may  petition  for  the  removal  of  the  re- 
ceiver, which  would  be  in  the  nature  of  a  motion  addressed  to  the 
sound  discretion  of  the  court.  The  petition  or  application  must  con- 
tain specific  charges  properly  set  forth.  Vague  and  unsupported 
allegations  will  be  of  no  avail.  It  is  within  the  jurisdiction  of  the 
court  to  remove  its  receiver  at  any  time. 

The  discharge  of  a  receiver  is  incident  to  the  termination  of  the 
whole  proceeding,  and  follows  its  end  and  his  final  accounting.  It 
does  not  result  ipso  facto  from  the  termination  of  the  proceeding, 
but  requires  an  order  of  court. 

When  the  powers  and  duties  of  the  receiver  are  at  an  end,  the 
property  in  his  possession,  after  payment  of  all  expenses,  belongs 
to  the  party  successful  in  the  litigation. 

The  official  liability  of  a  receiver  ends  with  the  termination  of  his 
official  existence. 
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A. 

ABATEMENT  OF  SUIT: 

8ee  Effect  of  Appointment,  End  of  Receivebship  Pboceedinos,  Suits  bt 
AND  Against  Receivers. 
ACCOUNTS  OF  RECEIVERS: 

See  Counsel,  Expenses  of  Receivebships. 

deficiency  in,  7. 

generally  of,  820-847. 

must  be  kept,  820. 

should  not  mix  accounts.  820. 

keeping  the  funds,  821. 

to  be  rendered  at  regular  intervals,  821. 

subject  to  strict  examination,  821. 

may  be  rendered  voluntarily  before  end  of  receivership,  821. 

need  not  account  when  nothing  received,  822. 

of  the  final  accounting,  822. 

account  should  be  clear  and  intelligible,  822. 

itemizing  and  verifying,  822. 

vouchers  and  proof  of  expenditures  should  be  produced,  822. 

duty  of  receivers  to  invest  the  funds,  823. 

any  party  may  move  for  an  accounting  when,  824. 

to  be  rendered  to  court.  824. 

can  be  required  to  account,  824. 

when  cannot  be  required  to  account,  824. 

by  personal  representative  of  deceased  receiver,  824. 

generally  of,  calling  a  receiver  to  account,  824;-826. 

accounting  for  profits,  826. 

practice  upon  accounting,  826,  827. 

reference  of  accounts  for  settlement,  827. 

exceptions  to  report  of  referee,  827. 

generally  of  expenditures  to  be  allowed  receivers,  827-843. 

expenditures  must  be  reasonable,  828. 

payment  of  claims  without  leave  of  court,  828. 

allowances  for  expenses  not  a  matter  of  course,  829. 

approval  of  by  court,  828. 

expenses  of  maintenance  of  receiver's  appointment,  828. 

expense  of  agent  when  corporation  is  receiver,  829,  830. 

expense  for  assistance,  830. 

fees  of  referee,  830. 

of  receivers  of  railroads,  832,  833. 

allowance  for  counsel  fees  generally,  833-841. 

contingent  fee  of  coimsel,  833,  834. 

where  receiver  acts  fraudulently,  834. 
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ACCOUNTS  OF  RECEIVERS  —  Continued : 

allowance  is  to  receiver,  not  counsel,  834. 

question  as  to  fee  one  of  reasonableness,  834. 

allowance  of  costs  to  receivers,  841-843. 

charging  penalties  against  receiver  for  negligence  and  misconduct,  843. 

charging  receiver  with  interest,  338,  342,  343,  823,  843,  844,  845. 

of  right  of  receiver  to  appeal  from  orders  affecting  his  accounts,  845. 

of  the  presentment  and  payment  of  claims,  845,  847. 

general  statement  concerning,  903. 
ACCRUED  LIABILITY: 

See  Effect  or  Appointment. 
ACQUIESCENCE: 

as  affecting  appointment,  81,  146,  516,  587,  616,  624,  878. 

in  irregular  appointment,  81. 

as  affecting  right  to  remove  or  vacate  appointment,  878. 
ACT  OP  CONGRESS : 

See  Congress. 
ACTIONS: 

See  Commencement  of  Action,  Intervening  Pboceedingb,  Suits  bt  and 
Against  Receivers. 

must  be  pending  to  authorize  appointment,  80,  81-86. 

at  law,  receiver  not  appointed,  1,  note  6. 
ADMINISTRATORS: 

See  Appointment  of  Receivebs,  and  Receivebs. 
ADMISSIONS : 

by  receivers,  272,  326. 
ACTIVE  RECEIVERS,  6. 
ADVICE : 

receivers  may  ask  court  for,  289-291,  292. 
AFFIDAVITS : 

sufficiency  of,  generally,  142,  169-171. 

copies  should  accompany  notice,  167,  169. 

generally  of,  16^172. 

as  foundation  of  application,  169. 

copies  should  be  served  on  defendant,  167,  169. 

cannot  be  greater  in  scope  than  bill^  169,  170. 

on  information  and  belief,  667. 

should  be  clear  and  positive,  170. 

verified  answer  serves,  171. 

when  application  may  be  heard  upon,  172. 

general  statement  concerning,  898. 
AGENTS : 

receiver  is  not  agent  of  either  party,  7. 

power  of  receiver  to  employ,  295,  296. 
ALLOWANCE: 

See  Accounts  of  RECEiyEB8«  E^efenses. 
ANCILLARY  RECEIVERS: 

defined,  5.  , 

generally  of  ancillary  receivers  and  receiverships,  42-49. 

powers  of,  273,  274. 


INDEX.  907 

[The  references  are  to  pages.] 
ANNUITANTS: 

Bee  Keal  Pbopebtt. 
ANSWER: 

See  Affidavits  and  Pleadings. 
APPEALS: 

from  order  granting  or  denying  receiver,  generally,  124-136. 

from  final  or  interlocutory  order,  124-126. 

status  of  receivership  pending  appeal,  126-132. 

effect  of  appeal,  127-132,  255. 

supersedeas,  127-132. 

le\'y  on  property  pending  appeal,  128. 

amendment  of  pleadings  pending,  128. 

control  of  fund  by  appellate  court,  128. 

supersedeas  stays  enforcement  of  order,  127-132. 

receiver  may  be  appointed  pending  appeal,  129. 

without  supersedeas,  130,  131,  255. 

statement  of  general  principles  concerning  effect  of  appeal,  127-132. 

what  will  be  reviewed  on,  132,  133. 

when  reversed,  132,  133. 

sufficiency  of  bill  not  considered  on,  133,  150,  151. 

when  not  reversed,  133. 

effect  of  reversal  of  order  appointing  receiver,  133-136. 

of  payment  of  expenses  of  receivership,  133-136. 

imtil  reversed  order  protects  receiver,  134,  note  54. 

appointment  while  pending,  143,  144. 

effect  of,  on  title  of  receiver,  217. 

in  proceeding  when  receiver  is  not  a  party,  255. 

effect  of  on  right  of  receiver  to  pay  out  funds  as  ordered,  301. 

right  of  receiver  to,  313-316,  797. 

when  receiver  need  not  give  bond  for,  314,  315. 

right  of  receiver  to,  from  order  affecting  his  accounts,  845. 

from  settlement  of  receiver's  compensation,  870. 

from  order  removing  receiver,  878,  879. 
APPLICATION  FOR  RECEIVERS: 

See  Affidavits,  Appointment  of  Bxceivebs,  Notice,  Pubadinos. 

may  be  renewed  after  denial.  147.- 

requisites  of,  149-156. 

when  may  be  renewed,  147. 

when  may  be  made,  137-182,  898. 

re-hearing  application,  167. 
APPOINTMENT  OF  RECEIVERS: 

Bee  Acquiescence,  Application  fob  Regeivebs,  Collateral  Attack,  Con- 
flicts,    COBPORATIONS,     COURTS,     CREDITORS,     EFFECT    OF     APPOINTMENT, 

Evidence,  Laches,  Mortgages  and  Mortgaged  Property,  Notice,  Order 
OF  Appointment,  Partnership,  Pleadings,  Security  in  Lieu  of  Re- 
ceiver, Railroads,  Real  Property,  Receivers,  Trust  Property,  Va- 
cating. 

temporary  and  permanent  receivers,  4. 

principles  attending,  73-80. 

when  takes  effect,  9,  80. 
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APPOINTMENT  OF  RECEIVERS  —  Continued : 
when  will  be  made,  generally,  10,  12,  9^123. 
when  not  prayed  for,  163. 
is  discretionary,  4,  10,  12,  75. 
not  when  other  remedy  exists,  11. 
purpose  of,  2,  11. 

courts  having  power  to  make,  16-20. 
statutory  provisions  concerning,  19-20,  79,  80,  100. 
in  vacation,  18-19. 
conflict  in  appointments,  21-49,  896. 

See  Conflict   in  Appointmeitts. 
at  what  time  may  be  made,  19,  80,  87,  138-145. 
power  of  courts  to  appoint  not  unlimited,  2. 
over  property  in  possession  of  receiver,  26,  104. 
who  may  be  appointed,  eligibility  generally:     See  Receivers. 
of  friendly  receivers,  63-60. 
court  may  make  on  its  own  motion,  145. 
cause  for  and  in  what  cases  receiver  will  be  appointed,  73-123. 

general  principles  cttending  appointment,  73-80,  896. 

not  when  other  remedy  exists,  73. 

only  in  extreme  cases,  73,  144,  410. 

caution,  73. 

in  behalf  of  state,  683. 

plaintiff  must  have  interest  in  property,  74,  99,  146. 

not  for  past  acts,  74. 

to  prevent  fraud  and  save  property,  74,  146. 

appointment  determines  no  right,  7,  74,  146. 

is  discretionary,  10,  11,  76. 

not  matter  of  right,  76. 

both  bill  and  answer  considered,  76,  142,  143,  679. 

when  verified  answer  denies  bill,  76-79,  669. 

statutory  receivers,  79. 

must  be  a  pending  suit,  80,  81-86. 

when  court  cannot  grant  ultimate  relief,  74,  484. 

may  be  made  upon  conditions,  80.    See  Railboads. 

on  court's  own  motion,  80,  146. 

when  complete,  80. 

not  when  interests  of  third  parties  will  be  injured,  80-81. 

when  appointment  would  cause  more  injury  than  to  refuse  applies- 
tion,  81. 

effect  of  consent  of  parties  to,  81. 

effect  of  acquiescence  in,  81,  146,  516,  587,  616,  624. 

insolvency:     See  Inbolvenct. 

division  of  cases  in  which  receivers  will  be  appointed,  89,  note  65. 

when  property  is  of  small  value,  95. 

when  there  is  no  danger  to  property,  95. 

of  property  in  course  of  administration,  95,  96. 

where  defendant  has  the  legal  estate,  96-99. 

in  ejectment,  97. 

where  applicant's  right  is  doubtful,  96,  579. 
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APPOINTMENT  OF  RECEIVERS  —  Continued : 
cause  for,  etc. —  Continued: 

in  partition  proceedings,  96,  98-100,  104,  678. 

inadequacy  of  price,  100. 

of  trust  estates,  101-102.     See  Tbust  Pbopertt. 

estates  of  decedents,  102.    See  Trust  Pbofebty. 

against  a  tenant  in  common:     See  Real  Pbopebtt. 

against  a  mortgagee  in  possession:     See  Mortoaoes  and  Mortgaged 
Property. 

in  belialf  of  creditors:     See  Creditors. 

of  mortgaged  property:     See  Mortgaged  Property. 

extending  receivership:     See  Extending  Receivership. 

of  unincorporated  societies,'  105. 

in  proceedings  for  specific  performance,  108. 

under  statutory  provisions,  19,  20,  79,  80,  109,  091,  692. 

of  assigned  estates,  109-110. 

miscellaneous  cases  and  illustrations  of  the  rule  concerning  the  appoint- 
ment of  receivers,  110-123. 
on  application  of  defendant,  87. 
subject-matter  of  receivership,  88-94. 

nature  of  the  property,  88. 

must  be  tangible  property,  88,  120,  • 

of  mere  license,  38. 

salary  of  public  officers,  88. 

pension,  89. 

newspaper,  89. 

profits  of  rectory,  90. 

office  of  master-forester,  90. 

clerk  of  peace,  canonry,  etc.,  91. 

miscellaneous  subjects,  91. 

fees  of  public  office,  96. 

growing  crops:     See  Crops. 

of  homestead,  92. 

rents  and  profits,  98-100,  600-612,  633-636. 

of  trust  estates:     See  Trust  Property. 
of  the  possession  and  location  of  property,  93. 

when  outside  jurisdiction  of  court,  93-94,  694. 
when  appellate  court  will  interfere  with,  132,  133. 
erroneous  appointment  does  not  make  receiver  usurper,  136. 
proceedings  to  obtain  and  time  for  appointment,  137-182. 

time  for  the  application,  86,  138-145,  897. 

before  bill  is  filed,  138-139. 

before  service  of  summons,   139,  167. 

before  final  hearing,  139. 

before  answer  is  filed,  140-143. 

when  demurrer  is  pending,  143. 

on  plea  to  amended  bill,  143. 

while  appeal  is  pending,  143. 

after  final  decree,  143,  623-625. 

delay  in  asking  for,  143. 

application  for,  may  be  renewed  after  denial,  147. 
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APPOINTMENT  OF  RECEIVERS  —  Continued : 
proceedings  to  obtain,  etc. —  Continued: 
application  in  different  suits,  148. 
application  in  vacation,  18,  19. 
application  at  chambers,  166. 
determines  no  right  between  parties,  146,  198,  641. 
is  act  of  court,  202. 
action  against  plaintiff  for,  202,  242. 

irregular  and  erroneous  appointment,  practice  and  liability,  215-216. 
in  proceeding  for  validity  of  bonds  secured  by  mortgage  not  considered,  37K 
security  in  lieu  of  receiver,  616,  617,  588,  641. 
on  petition  of  state,  683. 

of  property  out  of  court's  jurisdiction,  93,  94,  613. 
in  favor  of  subsequent  lienholders,  633. 

truth  of  allegation  of  petition  must  be  reasonably  certain,  647. 
will  not  be  made  simply  because  no  harm  will  be  done,  664. 
effect  of  verified  answer,  76-79,  171,  172,  669,  679. 
when  made  by  court  without  jurisdiction  property  to  be  returned,  889» 
determining  what  facts  are  sufficient  to  warrant,  896,  897. 
collusive  and  fraudulent,  effect,  202,  207,  208,  386,  414. 
ARREST: 

of  receive*,  276. 
ASSIGNEES : 

appointment  of  receivers  over,  224,  233,  261,  686. 
rights  of,  over  subsequent  receiver,  234. 
right  of  receiver  to  property  held  by,  261. 
ASSIGNMENT: 

See  Title. 
ATTACHMENT: 

Bee  Liens. 
of  person  of  defendant  to  compel  delivery  of  property,  211. 
trust  property  not  subject  to,  792,  793. 
ATTACK: 

Bee  Collateral  Attack. 
ATTORNEYS: 

Bee  Counsel. 
ATTORNMENT: 

generally,  306,  307. 
AUXILIARY  RECEIVERS: 

Bee  Ancillabt  Receiyebs. 


B. 

BANKRLT>TCY: 

receivers  in,  generally,  364-364. 

provisions  of  national  bankrupt  act,  364,  356. 

appointment  of  receiver  as  act  of,  366-368. 

application  for  receiver,  368. 

jurisdiction  of  referee,  358,  359. 

equitable  power  of  court  of  bankruptcy  to  appoint,  359. 

when  the  appointment  can  be  made,.  369.- 
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BANKRUPTCY  —  Continued ; 

over  property  in  another  jurisdiction,  359,  360,  361. 

notice  of  the  application,  360. 

powers  and  duties  of  receivers  in,  360-362. 

suits  by  or  against  receivers  in,  361,  362. 

receiver's  title,  362.  « 

effect  of  proceedings  on  receivers  of  state  courts,  362-364. 

conditional  order  of  state  court,  363. 
BANKS: 

See  COBFORATIONS. 

deposit  of  trust  funds  in,  309,  335-336. 
BENEVOLENT  SOCIETIES: 

See  COBPORATIONS. 
BIDS: 

for  purchase  of  property  from  receivers  are  not  contracts,  288. 
BILL: 

See  Pleadinob. 
BOND: 

See  Appeals,  Powers  of  Receivers,  Qualification,  Security  in  Lieu  of 
Receiver. 

applicant  for  receiver  not  required  to  give,  134,  135,  899. 

statute  may  require,  134,  135. 

of  receivers  generally,  8,  183-195. 

receivers  must  give,  80,  183-184,  190. 

failure  to  give,  18^190,  271. 
exception,  184. 

receiver's  own,  185. 

i»n  extension  of  receiver,  185. 

when  temporary  receiver  is  made  permanent,  185. 

number  of  sureties,  186. 

whx>  may  be  sureties,  186-187. 

when  made  payable  to  officer  of  court  in  individual  name,  187. 

when  bonded  officer  of  court  is  receiver  official  bond  does  not  cover  hia 
liability  as  receiver,  187. 

approval  of,  188. 

when  security  becomes  insufficient,  188*189. 

vacating  bond,  188-189. 

imperfections  in,  189. 

release  and  discharge  of  surety,  190-191. 

enforcement  of,  190-191. 

of  the  interim  between  appointment  and  giving,  190. 

filing  nunc  pro  tunCf  189. 

defects  in  the  defense  to  action  by  receiver,  190. 

want  of,  no  defense  to  action  by  receiver,  190. 

effect  of  failure  to  give  bond,  189-190. 

requiring  new  surety,  190-192. 

nature  of  sureties*  liability,  190-191. 

effect  of  new  bond  on  first  sureties,  191. 

when  liability  of  sureties  arises,  190-191,  328. 

breach  of  bond  and  liability  of  sureties,  19^195. 
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BOND  —  Continued : 

proof  of  breach,  193~1W. 
liability  for  interest  and  costs,  194-195. 
reimbursement  of  surety,  195. 
relation  of  surety  to  court  and  fund,  195. 

of  lien  created  before  giving  bond,  but  after  appointment,  209,  216,  217. 
receiver  without  power  until  bond  is  given,  216,  217,  271,  811,  899. 
giving  bond  and  releasing  property,  effect,  26. 
BONDHOLDERS : 

See  Corporations,  Mobtgaoes  and  Mobtoaoed  Pbofebtt,  Pabtibs,  Suits 
BT  AND  Against  Receivers. 
BUILDING  AND  LOAN  ASSOCIATION : 

See  Corporations. 
BUSINESS: 

See  Powers  op  Receitebs. 
carrying  on,  by  receiver,  293-295,  309-313,  523,  524,  634. 
liability  of  receiver  in  conduct  of,  801-804. 

C. 

CARE: 

See  Liabilities  and  Duties  of  Receivkbb. 

required  of  receivers,  323-326,  336,  351,  352,  642. 
CARRYING  ON  BUSINESS: 

See  Business,  Powers  of  Receivebs. 
CAUSE  FOR  RECEIVER: 

See  Appointment  op  Receivebs. 
CAVEAT  EMPTOR: 

See  Saues. 
CERTIFICATES,  RECEIVERS* : 

generally  of,  452-481. 

order  of  court  authorizing  must  be  strictly  followed,  291,  460. 

validity,  definition,  origin  and  nature  of,  452-458. 

doctrine  of,  453. 

evils  of,  453. 

criticism  of,  453. 

court  of  one  state  cannot  make  certificates  lien  on  property  in  another,  454. 

are  evidence  of  loan,  454. 

notice  of  payment,  454. 

court  should  keep  faith  as  to,  454,  455. 

caution  in  issuing,  465,  456, 

issued  only  in  emergency,  455. 

purchaser  of,  not  responsible  for  application  of  prooeedB,  456* 

proceeds  must  go  to  receiver,  455. 

personal  liability  of  receiver  as  to,  455,  475. 

cannot  be  issued  without  order  of  court,  455. 

act  of  receiver  may  be  ratified  by  court,  455. 

do  not  affect  interests  of  those  not  parties  to  the  proceeding,  466,  469,  400. 

when  issued  by  receiver  after  his  discharge,  456. 

equitable  relief  as  to,  456. 

issued  in  one  federal  district  and  oiforoed  in  another,  466. 
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CERTIFICATES,  RECEIVERS*—  Continued : 

when  void,  constitute  no  charge  on  the  estate,  466. 
power  of  courts  to  issue,  452r-458. 
of  the  necessity  of  notice  of  the  application,  458-460. 
bondholders  are  represented  by  the  trustees,  460. 
force  and  effect  of  order  cannot  be  extended  by  implication,  460. 
when  property  not  delivered,  460. 
rate  of  interest,  460. 
good  faith  will  not  avail,  460. 

generally  for  what  purposes  certificates  may  be  issued,  460-468. 
to  preserve  the  property,  461,  462,  466,  467. 
for  preferential  debts,  462,  468. 
for  repairs  and  improvements,  461,  462. 
operating  expenses,  462,  463. 
to  purchase  rolling  stock  and  supplies,  462. 
to  pay  interest,  462. 
to  pay  taxes,  463,  468. 
to  replace  diverted  earnings,  463,  468. 
to  replace  track,  463. 
for  debts  contracted  by  company,  463-465. 
to  complete  unfinished  road,  465,  466. 

to  repay  money  borrowed  and  expended  for  wages  and  supplies,  467. 
of  the  priority  of  the  lien  of,  468-472,  477,  478. 
negotiability  of,  452,  473-476. 

when  fund  not  sufficient  to  pay  in  full  pro  rata,  473. 
payment  of,  477-470. 
purchaser  takes  at  his  peril,  474. 
subrogation,  475. 

who  may  question  validity  of,  476,  477. 
when  validity  of,  may  be  question,  476. 

doctrine  of,  as  applied  to  strictly  private  corporations,  479-481,  549-551. 
estopped  to  deny  validity  of,  460. 
CHAMBERS: 

See  Vacation. 
application  for  receiver  at,  19,  156. 
CMANCERY: 

See  CoTTBTS. 
CHANGE  IN  RECEIVERS: 

effect  of,  340. 
CHANGE  OF  VENUE: 

Bee  VcNiTK. 
CHATTEL  MORTGAGE^: 

See  MORTQAGB8  AND  MOBTOAQSD  PbOPKBTT. 

CHOSES  IN  ACTION: 

See  Title. 
CLAIMS: 

Bee  CEBTincATEs,  Cobporations,  Railboads. 
enforcement  of  those  of  third  person  to  the  property,  12. 
court  may  compel  receiver  to  settle,  291. 
power  of  receiver  to  compromise  and  settle,  298,  299,  528,  529. 

S8 
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CLAIMS  —  Continued : 

generally  of  preferential  claims  over  mortgages,  420-441. 

against  national  banks,  558. 

court  has  power  to  determine  how  claims  to  be  litigated,  716. 

generally  of  the  presentment  and  payment  of  claims,  845-847,  902. 
COLLATERAL  ATTACK: 

order  of  appointment  not  subject  to,  181,  182,  655. 

of  order  of  sale,  811,  812. 
COLLATERAL  SECURITY: 

receiver  takes  no  title  to  property  pledged  by  defendant,  220. 
COLLUSION: 

See  Frattd. 
COMITY: 

principle  of,  39-40,  749-761. 

rights  of  citizens  of  other  states,  38,  39,  279-287. 

permits  receiver  to  sue  m  another  state,  749-751. 

the  doctrine  criticised,  752,  note  21. 
COMMENCEMENT  OF  ACTION: 

See  Lis  Pendens. 

effect  of,  on  title  to  property,  219,  220,  228,  230-233. 

creates  equitable  interest  in  property,  219. 
COMMON  CARRIER: 

See  Rauboads. 
COMMON-LAW  RECEIVER: 

defined,  4. 
COMPENSATION  OF  RECEIVERS : 

See  Accounts  of  Receivers,  Expense  of  Rbceiyebships. 

of  mortgagee  as  receiver,  622. 

of  partner  when  acting  as  receiver,  657. 

settlement  of,  at  final  accounting,  822. 

generally  of,  848-870. 

fixing  the  amount  of,  848-864. 

discretion  of  court  in  fixing,  849,  857. 

rule  for  estimating,  849-^52. 

the  English  rule  as  to,  849,  850. 

the  Irish  rule  as  to,  850. 

fixing  by  analogy  to  executors,  etc.,  860-^52. 

the  rule  in  New  York,  852. 

calculating  percentage  under  statutes,  862-^54. 

succeeding  receiver,  852. 

of  receivers  of  railroads,  854,  855. 
more  liberality  practiced,  854. 
considerations  in  fixing,  855. 
after  sale  of  road,  855. 

recent  decision  concerning,  855-863« 

must  be  reasonable,  856. 

when  plaintiff  must  pay,  858,  859. 

may  be  denied,  856,  859,  861. 

allowances  from  time  to  time,  857. 

taxed  against  losing  party,  860. 
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COMPENSATION  OF  RECEIVERS  —  Continued : 

is  a  judicial  question,  858. 

is  part  of  costs  of  proceeding,  859,  860,  867. 

is  a  charge  on  funds  in  receiver's  possession,  869,  860,  866. 

when  receiver  acts  in  two  capacities,  863. 

not  allowed  to  receiver  when  he  is  a  party  in  interest,  863. 

additional  compensation  for  extra  services,  863,  864. 

for  services  when  he  acts  as  counsel,  864,  865. 

of  the  liability  for,  865-870. 

is  a  charge  on  the  trust  properly,  859,  860,  866. 

property  is  taken  by  successful  party  charged  with  amount  for,  866. 

on  stipulation  of  parties,  866. 

payment  out  of  rents,  866,  867. 

when  appointment  is  for  benefit  of  all  parties,  867. 

payment  of  may  be  enforced  without  independent  action,  867. 

payment  of  when  appointment  is  irregular  and  is  vacated,  860,  867-870. 

appeals  from  orders  settling  compensation  of  receiver,  870. 

general  statement  concerning,  902. 
COMPROMISE: 

power  of  receiver  to  compromise  claims,  298,  299,  528,  529. 
CONDITIONS : 

Bee  Receivbbb  of  Railboads. 

appointment  of  receivers  upon,  80,  424. 
CONFLICT  IN  APPOINTMENTS : 

between  courts  generally,  21-49,  148,  252,  283,  896. 

when  the  property  is  in  one  territorial  jurisdiction,  21-31. 

test  of  superior  jurisdiction,  21-31. 

between  courts  of  different  territorial  jurisdictions,  31-37. 

particularly  of  railroad  property,  31-37. 

'between  courts  of  same  state,  37-38. 

between  courts  of  different  statesj  38. 

principle  of  comity,  39-40.    See  Comity. 

between  state  and  federal  courts,  40-42. 

in  foreclosure  proceedings,  41-42. 

ancillary  receivers,  preventing,  42r-49. 

appointment  of  two  receivers  over  same  property,  148,  629,  630. 

when  two  suits  are  pending,  148. 

appointment  of  two  receivers  in  different  suits,  38,  148. 
how  determined,  896. 
CONFLKiT  OF  JURISDICTION: 

See  Conflict  in  Appointments. 
CONFLICT  OF  RECEIVERS : 

See  Conflict  in  Appointments. 
CONGRESS: 

has  abrogated  rule  requiring  leave  to  sue  federal  receivers,  715,  716. 

has  required  federal  receivers  to  operate  railroads  in  compliance  with  state 
laws,  552,  553. 

has  provided  receivers  of  federal  courts  may  be  sued  without  leave,  726-738. 
CONSENT  OF  PARTIES : 

See  Appointment  of  Rsceitebs. 
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CONTEMPT: 

interference  with  receiver's  possession  is,  7,  210,  229,  236,  250-266,  378. 

what  constitutes  contempt,  256-258,  262. 

on  part  of  defendant,  260-261. 

when  property  is  out  of  jurisdiction  of  court,  256. 

proceeding  for,  must  be  in  court  appointing  receiver,  262. 

of  notice  necessary  to  support  proceeding  for,  262-263. 

where  appointment  is  irregular  or  erroneous,  264. 

title  will  not  be  considered  in  contempt  proceeding,  265. 

by  receiver,  265-266,  324,  327. 

by  another  receiver,  266. 

arrest  of  receiver  is,  275. 

seizing  property  of  defendant  or  receiver  in  another  state  is,  281. 

what  will  be  reviewed  on  appeal  in  proceeding  for,  327. 

to  sue  receiver  without  leave  is,  717,  718. 
OONTIKUANCE  OF  RECEIVER: 

See  Lbasbs,  Powkbs  or  Rbceiveb8. 
CX)NTRACrS: 

of  defendant,  effect  of  appointment  on,  190,  348-350,  738. 

power  of  receiver  to  make,  268,  288. 

with  receiver  may  be  rejected  by  court,  288. 

liability  of  receiver  under  prior  contract  of  defendant,  348-350,  396-401. 

liability  of  receiver  under  prior  lease  of  defendant,  199,  34S-350. 
CONVERSION: 

See  Suits  bt  and  Against  Rsceitkib. 
CONVEYANCE: 

by  defendant  to  receiver :    See  Title  of  Recdveb. 
COPARTNERSHIP  PROPERTY: 

See  Pabtnbbship. 
CORPORATIONS: 

See  Appointment  of  Receivers,  Certificaivs,  Effect  or  ArpoiNrMEWT, 

MOBTGAGES     ANO     MOBTGAGED     PbOPBBTY,     NATIONAL     BANKS,     RAILBOADS, 

Religious  Cobpobations,  Suits  bt  and  Against  RECEmBS,  Titlb  of 

Receives. 
appointment  of  officer  or  stockholder  as  receiver,  5,  6,  59,  60,  64,  65. 
courts  cannot  appoint  receiver  to  wind  up,  without  statutory  power,  489. 
in  what  cases  receivers  will  be  appointed  for,  483-490,  490-^5. 
insolvency  of,  as  cause  for  receiver,  95,  152,  504,  505,  583,  644,  654. 
effect  of  appointment  on  and  rights  and  liabilities  of  oorpormtions  and  their 

officers  after  appointment,  198,  202,  203,  505-512,  529. 
right  of  receiver  to  attack  fraudulent  conveyances,  201,  317-321,  531-533w 
effect  of  fraudulent  appointment  of  receiver  for,  207. 
title  of  receiver  to  property  of:    See  Title  of  Receiveb. 
liability  of  receiver  under  and  effect  of  appointment  on  contracts  of 

pany,  199,  348-350,  738. 
liability  of  railroad  company  for  acts  of  receiver  of,  411-416. 
doctrine  of  preferential  claims  not  applicable  to  private,  438. 
doctrine  of  receiver's  certificates  as  applied  to  private,  479-481,  549-561. 
of  the  inherent  powers  of  courts  to  appoint  receivers  of.  483-488,  49i. 
exercised  only  in  extreme  cases,  483-488. 
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CORPORATIONS  —  Cantinued : 

of  the  inherent  powers  of  courts,  etc.-— Continued: 

is  cautiously  exercised,  487,  490-502. 

control  of,  but  temporary,  487. 
of  their  dissolution,  484,  480,  605,  50(S. 
of  the  statutory  powers  of  courts  to  appoint  reoeiyers  of,  489. 

of  the  exercise  of  such  powers,  490. 
inclination  of  courts  to  appoint  receivers  of,  490.  * 

is  discretionary,  490. 
on  petition  of  stockholders,  491. 

of  minority  stockholders,  491,  502-504. 
stockholders  must  first  seek  redress  in  company,  492. 
continuing  the  business  of,  497. 

right  of  creditor  or  stockholder  to  enforce  claim  of  corporation  after  ap- 
'     pointment,  508. 

insolvency  of  corporation  as  cause  for  receiver,  504,  505. 
receivers  of  religious  corporations,  514,  515. 
appointment  of  receiver  of  foreign  corporation,  517-521. 
laches  and  acquiescence  as  affecting  appointment  of  receivers  of,  616. 
of  security  in  lieu  of  receiver,  516,  517,  641. 
where  appointment  refused,  court  may  retain  jurisdiction  to  compel  defend* 

ant  to  render  accounts,  518. 
force  and  effect  of  the  order  of  appointment,  521. 
representative  capacity  of  receivers  of,  522,  523,  525,  5S6. 
service  of  process  on  agent  of  receiver  not  good  as  to  company,  522. 
generally  of  the  powers  of  receivers  of,  523-537. 
duties  of  receivers  of,  generally,  523-628. 
generally  of  the  receiver's  title,  523,  543,  544. 
generally  of  the  powers  of  receivers  of,  523-528. 

implied  powers,  524. 

right  to  impeach  acts  of  corporation,  524. 

in  settlement  of  claims,  524,  528,  529. 

to  sue  on  note,  524. 

to  plead  usury,  524. 

to  waive  statute  of  limitations,  524. 

to  make  special  deposit  in  banks,  524. 

to  buy  in  property  at  mortgage  sale,  525. 

to  reinsure,  525. 

of  another  state,  525. 

holds  adversely  to  corporation  when,  526. 

no  greater  rights  than  corporation,  526. 

is  entitled  to  custody  of  all  property,  526. 

to  enforce  unpaid  stock  subscriptions,  527,  533-536,  540. 

cannot  maintain  condemnation  proceeding,  527. 

to  recover  unearned  dividends,  527. 

to  attack  corporation's  fraudulent  conveyances,  528,  531-533. 

may  enforce  rights  of  creditors  and  stockholders,  741,  742. 
receiver  of  insurance  company  hot  entitled  to  securities  deposited  with  state 

officer,  526. 
receiver  succeeds  to  all  rights  of  corporation,  526. 
power  of  receiver  to  sue,  529-541. 


9l8  INDEX. 

[The  references  are  to  pages.] 
CORPORATIONS  —  Continued  : 

what  property  receiver  takes,  and  to  what  equities  subject^  523,  521^,  643, 

544. 
duty  of  receivers  of,  529. 
receivers  of,  may  sue  officers  of,  530. 
rights  of  receivers  of,  to  sue  generally:     See  Suits  bt  aitd  Against  Rb- 

CEIVEBS. 

right  of  creditor  of,  to  sue  to  set  aside  fraudulent  conveyance,  when,  531. 

powers  of  receivers  of,  as  to  illegal  preferences,  531. 

to  levy  assessments  on  shareholders,  533-536. 

to  enforce  stockholders'  liability,  536-539. 

defense  to  action  by  receiver  against  stockholders,  541*543. 

generally  of  the  right  of  set-off,  544,  545. 

of  the  receiver's  title,  543,  544. 

judgment  against  corporation  estops  receiver,  545. 

of  liabilities  incident  to  the  receivership,  546. 

of  liability  of  corporation  for  acts  of  receiver,  546. 

interference  with  the  property  of,  546,  547. 

registering  of  shares  of  stock  held  by  receiver,  547. 

power  of  receivers  of,  to  make  distribution,  547-549. 

disposition  of  surplus  in  hands  of  receiver,  547. 

funds  must  be  brought  into  court  for  distribution,  548. 

payment  of  expenses  of  receivership,  549. 

continuing  the  business  of,  by  receiver,  551-553. 

generally  of  liability  of  receiver  incurred  in  carrying  on  business,  801-M4. 
COSTS: 

See  Accounts  of  Receivebs,  Expenses  of  Rbgbxykbship. 

liability  of  receivers  for,  343,  344,  549,  747. 

allowance  of,  to  receiver,  841-843. 

what  are,  841-843. 
COUNSEL: 

See  Accounts  of  Receivebs,  Expenses  of  RccErnoiSHiP. 

of  either  party  not  eligible  for  receiver,  63,  70. 

power  of  receiver  to  employ,  256,  292-295. 

payment  of  fees  generally,  292-295,  833-837. 

following  advice  of,  292. 

when  attorney  is  appointed  receiver  cannot  charge  for  professional  aervloes, 
292. 

of  one  party  not  eligible  for  receiver,  292-295. 

of  either  party  cannot  be  for  receiver,  292,  293,  833. 
exception,  293. 

when  employed  will  be  paid  only  for  professional  servioet,  293. 

advice  of,  as  defense  for  receiver,  324. 

personal  liability  of  receiver  for  fee  of,  330. 

payment  of  fees  of,  for  services  rendered  before  appointment  of  receiver,  548. 

fees  of,  entitled  to  payment  in  preference  to  other  demands,  833. 

allowance  to  defendant's  counsel  in  resisting  appointment,  837-841. 

allowance  to  defendant's  counsel  for  services  after  appointment,  837--84L 
COUNTER  CLAIMS : 

Bee  Sfivoff. 
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COURTS: 

having  power  of  appointment,  1-2,  16-20,  895,  890. 

power  to  appoint  receiver  not  unlimited,  2,  20. 

conflicts  in  appointment  of  receivers :    8ee  Confuct  in  Appoiktmsnts. 

have  power  to  make  all  necessary  orders  for  control  of  their  receivers,  291. 

may  enlarge  the  powers  of  receivers,  originally  conferred,  291. 

will  protect  receivers,  296,  297. 

receiver  responsible  only  to  appointing  court,  324,  327,  328. 

may  ratify  acts  of  receiver,  392. 

estoppel  as  applied  to,  392. 

of  inherent  powers  of,  to  appoint  receivers  of  corporations,  483-486,  496. 

of  statutory  powers  of,  to  appoint  receivers  of  corporations,  483-490. 

jurisdiction  of  cojurt  to  appoint  will  not  be  presumed  in  suit  by  receiver  in 
another  state,  760,  761. 
CREDITORS : 

See   SUFPI£MENTART    PbOCEEDINGS. 

right  of  corporation  creditors  to  attack  its  fraudulent  conveyances,  201. 
right  of,  to  attack  fraudulent  conveyance  by  debtor  after  appointment  of 

receiver,  201,  202,  632. 
appointment  of  receiver  of  corporation  in  behalf  of,  613,  614. 
necessity  of  judgment  and  execution,  514. 
effect  of  appointment  on  rights  of,  652. 
receivers  in  aid  of,  674. 
receivers  in  actions  by  judgment-creditors,  677-691. 

foundation  of  the  action,  677-679. 

when  appointment  will  be  made,  678,  679-682. 

when  sworn  answer  denies  petition,  679. 

generally  claim  must  be  put  into  judgment  and  execution  returned 
unsatisfied,  679-682. 

the  rule  requiring  issuing  of  execution  criticised,  681. 

when  creditor  claims  property  of  debtor  is  in  possession  of  third  party, 
679,  680. 

remedy  at  law  must  have  been  exhausted,  679-683. 

defenses  to  the  application,  683. 

generally  of  the  return  of  the  execution,  684,  686. 
claim  must  be  in  judgment,  686. 
Action  by  one  creditor  in  behalf  of  all  others,  685. 
generally  of  receivers  to  enforce  equitable  liens,  686-688. 
when  lien  cannot  be  enforced  at  law,  686. 
in  interest  of  general  creditors  against  assignees,  686. 

mortgagees,  687. 
fraudulent  assignments  and  transfers,  687,  688. 
may  bring  action  to  set  aside  fraudulent  transfers,  688. 
effect  of  appointment  of  receiver  in  judgment  creditor's  suit,  688. 
where  land  is  incumbered  by  mortgage,  duty  of  receiver,  688. 
discharge  of  receiver,  when  refused,  688. 
«f  priorities,  688,  689. 
generally  of  the 'powers  and  duties  of  receivers  herein,  689-691. 

only  such  as  conferred  by  order,  689. 

may  sue  to  recover  debtor's  property,  690. 
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CREDITORS  —  Oontinued : 

generally  of  the  powers  and  duties  of  receivers  herein  —  Oontinuad: 
right  to  sue  generally,  600. 
of  corporations  to  recover  subscriptionB,  690. 
of  the  right  of  set-off  to  defendant,  600. 
of  the  rents  and  profits  of  land,  690. 
defense  in  action  by  receiver  against  debtor,  690. 
when  receiver  represents  all  creditors,  690. 
purpose  of  receiver,  691. 
CROPS: 

receiver  of  growing,  92,  201,  683,  618. 
on  mortgaged  premises,  672. 

D. 

DAMAGES: 

See  COBPOBATEONS,  LXABUJTIBS  Ain>  DUTIBS  OF  RbCEIVIBS,  RAILB0AD6. 

for  appointment  of  receiver,  202. 
DEATH: 

of  receiver,  effect  of,  807,  821,  822,  885. 
DEIBTS: 

Bee  Claims. 
DECREE: 

See  Obdeb  or  AppoiNncBNT. 
DEFENSES: 

See  Appointmbnt  of  Rbceivebs,  GABinsHMSNT,  Suns  bt  and  Aoahist 
Receivebb. 
DEFINITION: 

See  Rbceivebs. 

of  receiver,  2. 
DELAY: 

See  Laches. 
DIUGENCE: 

See  Acquiescence,  Laches,  LiABiLrnES  and  Duties  of  Rbceivebs. 
DISCHARGE  OF  RECEIVERS: 

See  Removal  of  Rbceivebs. 

effect  of,  on  possession  of  property,  265,  256,  890,  801,  892-894. 

must  be  discharged  on  offer  to  pay  debt  in  foreclosure  proceeding,  625. 

to  whom  property  in  receiver's  hands  belongs  when  discharged,  625,  626. 

when  receiver  will  be  discharged,  676. 

in  creditor's  suit  when  refused,  688. 

as  resulting  from  payment  of  debt,  701. 

judgment  against  receiver  after  discharge,  704,  796. 

liability  ceases  with  discharge,  804,  886. 

distinguished  from  removal,  871-873,  885,  886. 

of  receiver  is  end  of  proceeding,  872. 

cause  for,  872. 

term  defined,  871-873. 

receiver  can  be  discharged  only  by  appointing  court,  886. 

when  cause  removed  to  federal  courts  886. 

of  notice  of  the  motion  to,  886,  887. 

effect  of,  872,  873. 
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DISCHAROE  OF  RECEIVERS  —  Continued : 

receiver  can  not  be  heard  on  motion  to,  876,  886. 

must  first  pass  his  accounts,  886. 

who  may  move  for  discharge  of  reoeiyer,  887,  888. 

when  proceedings  are  at  an  end,  888. 

miscellaneous  incidents,  889. 

end  of  proceeding  is  distharge  of  receiver,  889. 

results  from  judgment  adverse  to  plaintiff,  889. 

right  to,  as  affected  by  laches  of  suitor,  889. 

when  object  of  suit  is  attained,  889. 

of  the  effect  of  end  of  the  litigation,  890,  891. 

because  of  change  in  $tatua  quo,  891. 

of  effect  of  discharge  of  receiver,  892-894. 

general  statement  concerning,  903. 
DISCRETION: 

iSfee  Affointicbnt  of  Rsceivebs. 

appointment  of  receiver  is  in  courts,  4,  12,  75. 

exercise  of,  by  receiver,  287-289. 
DISTRIBUTION: 

See  P0WSB8  OF  RxGKiviBS. 
DIVIDENDS: 

right  of  receiver  to  pay,  301. 
DIVORCE: 

See  TrruB. 
DOWER: 

appointment  of  receiver  in  aid  of,  672. 

as  affected  by  sale  by  receiver,  702. 
DUTIES  OF  RECEIVERS: 

iSfee  Leabilitibb  and  Dutoes  of  Rxceivkbs. 

E. 

EFFECT  OF  APPOINTMENT: 

See  Affointmknt  of  Receivebs,  Commencement  of  Action,  CoBPORanoM. 

generally,  7-8,  196-240,  374-377,  605-612,  621. 

on  title,  7,  197,  200-203,  208-240,  686,  587. 

on  statute  of  limitations,  7,  12,  238-239,  316. 

on  rights  of  third  persims,  199,  203. 

on  rights  of  citizens  of  other  states,  38,  279-287. 

on  attachment  lien,  197-198. 

on  corporations,  198,  202,  203,  505-512,  521. 

on  prior  existing  liens,  197-200,  227-229. 

in  foreclosure  proceeding,  198,  202. 

determines  no  right  between  parties,  146,  198. 

creates  diminution  of  fimd,  198. 

on  the  property,  198. 

places  property  in  cusiodia  legxej  198. 

on  pending  negotiation  for  loan,  19&-199. 

on  estate  in  possession  of  executor,  199. 

on  leases  and  contracts  of  defendant,  199,  348-360,  736. 

removes  property  from  creditors,  199-200. 
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EFFECT  OF  APPOINTMENT  —  Continued : 

on  secured  creditors,  109-200. 

as  to  fraudulent  conveyances  by  defendant,  201-202. 

is  act  of  court  and  creates  no  action  against  plaintiff,  202. 

matures  debts  and  mortgages  of  building  and  loan  associations,  202. 

on  power  of  directors  of  corporation  to  pay  out  money  borrowed,  202. 

on  right  of  creditors  to  attack  fraudulent  conveyance  by  debtor,  202. 

on  policies  of  insurance  company,  202. 

does  not  adjudicate  right  of  possession,  203. 

does  not  destroy  power  of  attorney,  when,  203. 

on  right  of  government  to  enforce  collection  of  taxes,  203-207. 

collusive,  frauilulent  and  erroneous  appointment,  207-208,  215-216. 

of  temporary  receiver  affects  only  right  of  possession,  not  title,  211-212. 

on  property  in  another  state,  211,  279-287. 

on  trust  property,  214. 

there  can  be  no  valid  intervening  rights  between  appointment  and  timt 
receiver  qualifies,  218. 

secures  receiver's  right  to  property,  218. 

on  property  exempt  from  execution,  224. 

removes  property  from  all  process,  244. 

of  insurance  ccmipany  on  premium  notes,  539-541. 

on  rights  of  creditors  of  partnership,  625. 

on  trust  estates,  675,  676. 

on  pending  suits,  782-784. 
EJECTMENT: 

See  Sttits  bt  and  Against  Receivers. 

appointment  of  receiver  in  ejectment  suits,  578-580. 
ELIGIBILITY  OF  PERSONS  FOR  RECEIVER: 

See  RjscEiVEBfi. 
END  OF  RECEIVERSHIP  PROCEEDINGS: 

See  Afpkal,  Dischaboe  of  Receiver,  Removal  of  Ricbitsr. 

should  be  ended  quickly,  15,  890,  891. 
EQUITABLE  INTERESTS: 

See  Trrub, 
EQIHTABLE  LIENS: 

See  Liens. 
BQUITA6LE  MORTGAGES: 

iSf09   MOBTOAOES   AND   MORT0A(»D   PBOPEBTT. 

EQUITIES: 

See  liEENS,  SetOww, 
ESTATE  IN  TRUST: 

See  Trust  Estatb. 
ESTOPPEL: 

receivers  are  subject  to,  325,  545. 
court  subject  to,  392. 

receivers  of  corporations  estopped  by  judgment  against,  645. 
party  securing  appointment  estopped  to  deny  title  of  receiver,  774. 
EVIDENCE : 

of  appointment  of  receiver,  529,  563,  775. 
when  need  not  be  proved,  775. 
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EVIDENCE  -T-  Ck)iitmued : 

of  appointment  of  receiver  —  Continued : 
how  proved,  776. 
copy  of  order,  776. 
order  and  bond,  776. 

of  commencement  of  receivership  proceedings,   776. 
appointment  must  be  proved,  ,776,  776. 
is  not  presumed,  77^,  776. 
BXEOUnON: 

See  Judgments,  Liens,  Saijss,  jSuppucmentabt  Pbooeedinos. 
necessity  of,  in  creditor's  action  for  receiver,  614,  681,  682. 
in  supplementary  proceedings,  696. 
appointment  of  receiver  in  equitable  execution,  681,  682. 
can  not  issue  against  receiver,  796. 
EXECim)RS: 

receivers  over,  102. 

appointment  of  receiver  divests  them*of  right  to  the  estate,  199. 
BXEMPnONS : 

not  affected  by  appointment,  224,  226. 
BX-PARTE  APPLICATIONS: 

See  NoncB. 
EXPENDITURES  BY  RECEIVER: 

See  AccouN'Es   of   Rbceivebs,    Expenses   of   Receivership,    Powees    of 
Rbceivebs. 
EXPENSES  OF  RECEIVERSHIPS: 
See  Agoounts  of  Receivebs,  Corporations,  Counsel,  Railroads,  Taxes. 
when  appointment  is  erroneous  and  reversed,  133-136. 
when  to  be  paid  by  plaintiff,  131-136,  831. 
generally  of  expenses  of  receivers,  827-833. 
to  be  paid  out  of  trust  fund,  826. 
fees  of  referee,  826. 

to  be  paid  out  of  trust  property  in  preference  to  all  other  demands,  827,  828. 
general  statement  concerning,  903. 
BXTENDING  RECEIVERSHIP:     43,  104,   148,  634,  884,  885. 

bond  on  extending,  186. 
BXTRAORDINARY  REMEDY: 

See  Appointment  of  Receivers. 


F. 

F8DBRAL  COURTS: 

See  Receivers. 
FEDBRAL  RECEIVERS: 

See  Receivers. 
FORECLOSURE  PROCEEDINGS: 

See  MoRTOAQES  and  Mortgaged  Profertt. 
FOREIGN  CORPORATIONS : 

See  Corporations. 
FOREIGN  RECEIVERS: 

See  Powers  of  Receivers. 
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FRAUD  AND  FRAUDULENT  CONVEYANCES: 

See  Appointment  of  Rexxivebs,  Powebs  of  Rbceivsbs,  Pabtnibship. 

cause  for  receiver,  10,  12,  571,  646,  653,  687,  689. 

fraudulent   conveyances  —  right  of  receiver  to  attack,  202,   317-321,  503« 
531-533,  696,  697,  704-706,  739. 

effect  of  fraudulent  and  collusive  appointment,  202,  386,  414.' 

right  of  receiver  to  attack  fraudulent  judgments  confessed  by  defendant^ 
202,  241,  317-321,  531-533,  696,  697. 

liability  of  receiver  for  his  own,  324,  326. 
FRIENDLY  RECEIVERS: 

defined,  5,  6. 

appointment  of,  53-60. 
FUNCTIONS  OF  RECEIVERS : 

See  LiABiuTiEs  and  Ditties  of  Rboeivibs,  Powebs  of  Rbceivebb,  Regeevkbs. 

of  receivers  generally,  8-10,  385,  522,  523. 
FUNDS: 

See  TBimT  Funds. 

power  of  receiver  to  pay  out,  246,  247,  288,  289,  301-303,  334-338. 

keeping  and  paying  out,  334-338,  606. 

depositing  in  bank,  309,  334-338. 

investing,  337,  338,  823. 

misuse  of,  by  receiver,  340,  341. 

loss  of,  by  receiver,  823,  824. 

receiver's  right  to  trust  funds,  211. 

0. 

GARNISHMENT: 

of  receivers  generally,  247-250. 
are  not  subject  to,  247-260. 
may  be,  when,  249. 
exceptions,  249. 
with  leave  of  courts  711. 
GROUNDS  FOR  APPOINTMENT  OF  RECEIVER: 

See  Afpointmbnt  of  Recsivebs. 
GROWING  CROPS: 

See  Cbops, 

I. 

IMPLIED  POWERS: 

See  Powebs  of  RscEiTEBa. 
IN  CUSTODIA  LEGIS: 

property  in  possession  of  receiver  is,  8,  234,  716. 

appointment  places  property  in,  198. 
IN  GREMIO  LEGIS: 

property  subject  of  pending  suit  is,  24. 

mere  appointment  places  property  in,  109. 
INADEQUACY  OF  CONSIDERATION: 

See  Appointicent  of  Receivebs. 
INADEQUACY  OF  SECURITY: 

See  MOBTGAGES  AND  MOVTOAOED  PBOFEBTT. 
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INCUMBRANCES: 

Bee  LIEN8,  MOBTGAGBS  AND  MOBTGAGED  PbOFEBTT. 

INFANTS: 

Bee  TftusT  Pbofebtt. 
INJUNCTION: 

to  prevent  interference  with  receiver's  possession,  235,  236,  243. 

as  remedy  concurrent  with  receiver,  612,  513. 

may  be  granted  without  receiver,  613. 

when  receiver  is  subject  to,  791,  792. 
INJURIES  TO  PERSONS  AND  PROPERTY: 

Bee  Insane  Persons,  Liabilities  and  Duties  of  Receivebs,  Railboads. 
INSOLVENCY: 

cause  for  receiver,  95,  152,  504,  505,  583,  644,  654. 

as  an  element  of  cause  for  receiver,  142,  638. 
INSTRUCTIONS : 

Bee  Advice. 
INSURANCE  COMl'ANIES: 

appointment  of  receiver  of,  affects  all  policy  holders,  202. 

loss  after  appointment  of  receiver  gives  no  right  on  policy,  202. 

appointment  effects  cancellation  of  policies,  202. 

power  of  receiver  of,  under  statute  to  possess  property,  202. 

title  of  receiver  to  bonds  and  money  before  annulment  of  charter,  211. 

receiver  of,  not  entitled  to  securities  deposited  with  state  officer,  526. 

action  by  receiver  of,  on  premium  notes,  639-641. 
INTEREST: 

when  receiver  is  chargeable  with,  338,  342-343,  823,  843,  845. 

claim  and  payment  of,  generally,  558. 
INTERFERENCE: 

Bee  Contempt,  Possession  of  Receives. 
INTBRPLEAS: 

Bee  Intebvenino  Pboceedings. 
INTERVENING  PROCEEDINGS: 

claimants  may  intervene,  718. 

some  claims  more  properly  tried  in,  718. 

when  party  required  to  intervene,  784. 

generally  of,  785-790. 
INVENTORY: 

receiver  must  make,  324. 
INVESTMENT: 

Bee  Funds. 


JUDGMENT  CREDITORS: 


J. 

Bee  Cbeditobs. 


JUDGMENT  DEBTORS: 

Bee  SuppLEKENTiLBT  Pboceedinqs. 
JUDGMENTS: 

Bee  Liens. 
against  receiver  must  be  recognized  by  courts  244. 
are  to  be  paid  by  court  appointing  receiver,  244,  245,  795. 
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JUDGMENTS  —  Continued : 

must  be  made  payable  out  of  trust  fund,  795. 

against  defendant,  right  of  receiver  to  attack  when  fraudulent,  317-321* 

against  corporation  estops  receiver,  545. 

against  receivers,  how  paid,  547,  734,  735,  794. 

conclusiveness  of,  against  receivers,  727-729,  795,  797. 

generally  of  judgments  against  receivers,  794-797. 
JURISPICTION: 

See  Ck)UBT8,  Appointment  of  Receivebs. 

when  exists  over  property,  218. 

to  appoint  receiver  will  not  be  presumed, '760«  76 1. 

agreement  of  parties  can  not  confer  jurisdiction  to  appoint  receiver,  !•• 


lu 

LABOF  ORGANIZATIONS: 

controversies  between  receivers  and  employees,  297.  298,  416-418. 
LACHES: 

in  asking  for  receiver,  144,  516,  624,  682. 

a9  affecting  right  to  remove  or  vacate  appointment,  878. 

AS   ittecting  discharge  of  receiver,  889. 
LAND  GRANTS: 

See  Railboadb. 
LEASED  LINES: 

See  RAIIJIOAD6. 
LEASES: 

of  defendant,  effect  of  appointment  on,  199,  348-350,  735. 

power  of  receiver  to  lease  the  property,  304-307. 

to  end  those  existing,  304. 

period  of,  when  made  by  receiver,  304. 

power  of  receivers  over,  generally,  304-307, 

of  defendant,  liability  of  receiver  under,  199,  345-^48,  402-404. 

appointment  of  receivers  under,  547,  548. 

receivers  of  mortgages  of  leaseholds,  618,  619. 
LEAVE: 

See  Surra  bt  and  Against  Rscetvebs. 
LIABILITIES  AND  DUTIES  OF  RECEIVERS : 

See  Contempt,  CobpobatioNb,  Mortqaoes  and  Mobtgaoed  Pbopebtt,  Pos- 
session OF  Receiver,  Powers  of  Receivers,  Railroads,  Real  Estatk, 

SUPPLEliENTABT  PROCEEDINGS. 

until  reversed  order  of  appointment  protects  receiver,  136,  note. 

erroneous  appointment  does  not  make  receiver  usurper,  136. 

to  account  for  trust  funds,  224,  326. 

for  seizing  exempt  property,  224. 

must  obey  orders  of  courts  271,  326,  327. 

when  acting  without  authority,  will  be  personally  liable,  328-331. 

must  preserve  the  property,  338,  339. 

are  liable  as  trustees,  323. 

care  required  of  receivers,  323-326,  336,  351,  352. 

must  keep  court  informed  of  all  matters  relating  to  estate,  324. 

duty  in  taking  possession  of  property,  324,  331-334. 
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LIABILITIES  AND  DUTIES  OF  RECEIVERS  — Continued: 
must  make  inventory,  324,  820,  899,  900. 
must  take  possession  of  property,  890. 
failing  to  sell  good  wiU  of  partnership,  '324. 
for  fraud,  324. 

are  responsible  only  to  appointing  court,  324. 
good  faith  of  receiver  as  defense,  303-325. 
acts  done  under  advice  of  counsel,  324. 
to  sue  without  order,  325. 

should  ask  court  for  advice  and  instruction,  289-201,  325. 
to  estoppel,  325. 
for  acts  of  predecessor,  325. 
for  assistance  without  contract,  325. 
for  disobedience  of  orders  of  court,  326» 
continue  until  discharge,  325,  326. 
void  appointment,  326. 

to  restore  property  aftor  appointment  vacated,  327. 
for  failing  to  follow  order,  326-327. 
of  personal  liability  of  receiver,  327,  328-331. 
not  subject  to  order  of  court  in  another  proceeding,  327,  328. 
duty  when  no  specific  order,  327. 
when  irregularly  appointed,  327. 
amenable  only  to  appointing  court,  327-328. 
effect  of  abatement  of  suit  upon,  328. 

none  upon  bond  until  accounting  and  failure  to  obey  order,  100,  192,  328; 
generally  of  receivers'  duties  and  liabilities,  323,  353. 
property  not  described  in  order,  331. 
in  keeping  and  paying  out  funds,  334-330,  606. 

control  and  custody  of  funds,  334-335. 

care  required,  335-338. 

when  lost  in  bank,  335. 

mingling  trust  fundsj  336. 

depositing  in  bank,  309,  335-338. 

special  deposit  under  order,  responsibility  of  depositary,  337. 

to  invest  funds,  316,  590. 

payment  to  proper  person,  338. 
must  protect  the  property,  338. 
when  appointed  by  executive  not  liable  for  acts  of  their  employees,  330. 

of  succeeding  receiver  in  reference  to  acts  of  predecessor,  330-340* 
for  their  own  acts  are  liable,  not  plaintiff,  340. 
for  use  and  conversion  of  the  property,  340-341. 
accountable  for  property,  341. 
duty  to  hire  out  property,  341. 
what  is  breach  of  trust,  341. 
in  loaning  funds  on  own  motion,  341. 
for  use  of  funds,  341. 
for  acts  of  coreceiver,  341,  375,  noto  36. 
for  sale  of  property  without  order,  341. 
exercise  of  judgment  in  use  of  property,  321. 

for  funds  held  by  defendants  in  trust,  224,  341.  ^ 

for  interest,  338,  342-343. 
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LIABILITIES  AND  DUTIES  OF  RECEIVERS  — Continued: 

for  costs  of  litigation,  343,  344,  5^9,  747,  823,  843,  845. 

for  expense  of  accounting,  344. 

under  lease  of  defendant,  345-348. 

on  contracts  of  defendant,  348-350. 

under  receiver's  own  contracts,  351. 
personal  liability,  351. 

for  acts  of  servants  and  agents,  351-352. 

for  default  of  others,  352. 

for  excavating  under  adjoining  wall,  352. 

federal  receivers  must  regard  state  laws  in  operating  property,  352,  358. 

of  persons  improperly  acting  as  receivers,  353. 

of  railroad  receivers  generally,  383-419. 

seizing  property  not  included  in  mortgage,  625-628« 

in  carrying  on  the  business,  801-804. 

cease  with  discharge,  804,  886. 

for  losses  incurred  in  loaning  funds,  823,  824. 

general  statement  as  to,  809,  901. 
LIABILITY: 

of  parties  for  acts  of  receivers,  380. 
LIENS: 

See   COMMENGBMSNT    OF    ACTION,    ElTSOT   OF    AFPOnfTMXIVT,    LiS    PfeNSBffS, 

Taxss. 
gmerally  of  prior  liens,  219-224. 
created  by  commencement  of  suit,  217,  220. 
appointment  after  attachment,  197,  198. 
of  judgment  rendered  after  appointment,  227,  688,  689. 
prior  existing  liens  not  divested  by  appointment,  197,  198,  219  et  seg.,  227, 

229,  376. 
enforcement  of  prior  liens,  197,  198,  221,  228,  376,  448,  449,  792. 
of  execution  after  appointment,  but  before  receiver  qualifies,  209,  note  4. 
created  after  appointment,  but  before  receiver  gives  bonds,  217. 
lit  pendens,  216. 

effect  of  judgment  after  appointment  but  before  receiver  qualifies,  218. 
none  between  appointment  and  qualification,  218. 
when  accrued  prior  to  appointment  are  superior,  218,  219,  220. 

but  not  as  to  equitable  interests,  220. 
rights  of  prior  lien-holders,  220. 
of  counsel  for  services,  220. 
taxes  are  paramount,  220. 
existing  equities,  221. 

acquired  between  filing  of  bill  and  service  of  proeest,  228. 
>w  levy  on  property  after  appointment  under  writs  iaraed  on  prior  judf- 

ments,  235. 
subsequent  liens,  257. 
of  attachment  against  national  banks,  effect  of  appointoMKt  of  rseeiver 

on,  564. 
general  creditors'  liens,  receivers  for,  686-688. 
not  affected  by  sale  by  receiver,  246,  816,  816. 
LXMITATIONS. 

See  Statutes  or  Limitations. 
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LIS  Pian>ENS: 

Bee  L1BN8. 
Hen  created  by,  216. 

when  sufficient  protection  without  appointment  of  receiver,  570,  671. 
LUNACY: 

Bee  Appointment  of  RscEiyEBS,  TkusT  Profkbtt. 

H. 
MASTER: 

reference  of  application  for  receiver  to,  172-174.  , 

application  not  referred  to  now,  172. 

proceedings  before,  17^174. 

MATERIAL  AND  SUPPLIES: 

Bee  Railroads. 

MECHANICS'  LIENS: 

Bee  Liens. 

MINES: 

receivers  of.  111,  112,  586. 

MORTGAGES  AND  MORTGAGED  PROPERTY: 

Bee  Railboads.  (/^ 

of  stipulation  in  mortgage  for  receiver,  371,  619-621. 

receiver  takes  property  subject  to  mortgagee's  equitable  right  to  reform 

description,  212. 

appointment  when  default  is  imminent,  370. 

Ml  application  for,  validity  of  bonds  or  debt  not  considered,  379. 

as  to  preferences  between  mortgagees,  380. 

bondholders   not  necessary   parties   to   proceedings   to  foreclose,   381,   882, 

384,  385. 

consolidated  railroads,  380,  381. 

railroad  in  several  states,  380,  381. 

the  English  rule  as  to  railroads,  382. 

stockholders  not  necessary  parties  to  proceedings  to  foreclose,  386. 

of  preferential  claims,  420-441. 

power  of  courts  to  appoint  receiver  in  foreclosure  proceedings,  513. 

generally  of  receivers  of  mortgaged  property,  592-636.^ 

railroads,  379-383. 

as  between  mortgagor  and  mortgagee,  593-628.  ^ 

principles  affecting,  593-597.  ^ 

when  the  appointment  will  be  made,  693-606,  ' 

inadequacy  of  security,  379,  597-599,  602.    '-^ 

when  remedy  by  ejectment  does  not  exist,  599. 

default  in  payment  of  debt,  594.  ^^ 

of  right  of  receiver  to  rents,  606.  L/ 

when  appointment  will  be  made  before  debt  is  due,  604-606. 

of  receivers  of  rents  and  profits  of  mortgaged  property,  606-612,  635-636. 

right  of  receiver  to  unpaid  accrued  rents,  611,  612. 

of  receiver  of  growing  crops  on  mortgaged  premises,  612,  613. 

when   property  is  out  of  court's  jurisdiction,  613,  614. 

necessity  of  making  tenant  party  defendant,  614. 

receiver  not  entitled  to  business  operated  on  mortgaged  premises  when  not 

included  in  mortgage,  613. 

59 
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MORTGAGES  AND  MORTGAGED  PROPERTY  — Continued: 
defenses  to  appointment  in  these  cases,  614-616. 
order  of  appointment  may  be  in  the  alternative,  616. 
in  cases  of  chattel  mortgages,  616-618. 
receivers  of  equitable  mortgages,  618. 

of  mortgages  of  leasehold,  618. 
appointment  on  petition  of  second  mortgagee,  619,  628-6<36. 
the  appointment  of  receiver,  as  against  the  mortgagee,  621,  622. 
the  mortgagee  as  receiver,  622. 
appointment  of  receiver  after  decree.  623-625. 
discharge  of  receiver  on  redemption,  625,  626. 
seizure  of  property  by  receiver  not  included  in  mortgage,  626-628. 

as  against  a  mortgagee,  621,  622. 
receivers  as  between  first  and  second  mortgagees,  619,  628-633. 
right  of  seccmd  mortgagee  to  receiver,  628-633. 
right  to  rents  and  profits,  633-636. 
extending  receivership  to  second  mortgage,  634. 
receivers  against  chattel  mortgages  in  behalf  of  general  creditors,  687. 
in  aid  of  subsequent  equitable  incumbrances,  633. 
MOTIONS: 

See  Appointment  of  Rsceivebs,  Pbacticb,  Vacating. 
MUNICIPAL  CORPORATIONS:     112. 

n 

NAME: 

See  Suits  By  and  Against  Receivebs. 
NATIONAL  BANKS : 

of  the  appointment  of  receivers  of,  generally,  653,  564. 

how  appointed,  554. 

what  and  whom  the  receiver  of,  represents,  554. 

effect  of  the  appointment  generally,  554. 

collateral  attack  of  appointment,  555. 

of  the  administration  of  the  receivership  generally,  566-559. 

rights,  powers  and  duties  of  the  receiver,  556-559. 

of  the  receiver's  title,  559,  560. 

sales  by  receiver,  561. 

of  contracts  by  receiver,  561. 

graerally  of  suits  by  receivers  of,  668,  559. 
in  whose  name,  562. 
against  shareholders,  562. 
on  direction  of  comptroller,  562. 
conclusiveness  of  appointment  in  defense,  562,  663. 

generally  of  suits  by  receivers  of,  562-565. 

of  the  jurisdiction  of  courts  over  receivers  of,  563,  564. 

receiver  of,  is  officer  of  United  States,  564. 

conduct  of  suits  by  receivers  of,  by  district  attorneys,  664. 

power  of  comptroller  to  settle  suits  by  receiver,  565. 

pleading  appointment  in  suit  by  receiver,  773. 
NATURE  OF  THE  REMEDY: 

generally,  13-15,  73,  88,  200.  241. 

of  the  receiver's  office,  700,  701. 
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NEGLIGEKCE: 

Bee  LIAIULITIJB8  AND  DonSS  of  RkCEIVKBS,  BAILBOADe. 

NEGOTIABLE  PAPER: 

See  Cebtiiicates. 
NOTICE : 

See  Appucahon  fob  RECExymi. 

appointment  of  receiver  without,  before  answer,  142. 

requisites  of  petition  for  receiver  without,  152. 

generally  of,  the  necessity  and  requisites  of,  166-169. 

must  be  given,  156-161,  368. 

appointment  without,  not  void,  157,  166-160. 

when  notice  not  necessary,  161-166. 

when  it  can  not  be  given,  164. 

when  defendant  is  a  non-resident,  165. 

as  between  landlord  and  tenant,  166. 

appointment  without,  cause  for  reversal,  when,  166. 

form  of,  166-167. 

how  served,  166-167. 

under  code  provisions,  169. 

when  required  by  statute,  169. 

presmnption  as  to,  168. 

to  tenant  binds  receiver,  326. 

general  statement  of  rule  as  to,  808. 

persons  must  take  notice  of  receiver's  powers,  271. 
NOTICES  GENERALLY : 

of  appointment  to  support  contempt  proceeding,  262-264. 

persons  dealing  with  receiver  presumed  to  know  his  authority,  288, 

0. 

OATH: 

Bee  Qualification. 
effect  of  omission  of,  216,  741. 
OFFICERS: 

receivers  are  of  courts  appointing  them,  33,  50,  268,  274,  386. 
OFFICERS  AND  STOCKHOLDERS  OF  CORPORATIONS: 

Bee  Corporations,  Receivers. 
OPERATING  EXPENSES: 

Bee  Corporations,  Expenses  of  Receiverships,  Railboadb. 
ORDER  OF  APPOINTMENT: 
generally  of,  174-182. 

until  reversed  protects  receiver,  134,  note  54. 
how  drawn  and  entered,  174. 
service  of  copy  of,  174. 

essentials  of  the  order  generally,  175-181,  179-181. 
property  should  be  clearly  designated,  175. 
interpreting  order,  advice  of  court,  175. 
stipulation  as  to,  176. 
as  to  prior  incumbrance,  176-177, 
miscellaneous  requirements,  177. 
when  considered  an  appointment  (rf  receivers,  177* 
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(NEtDER  OF  APPOINTMENT  — Continued: 
ooostriiction  of,  177,  178. 

may  impose  conditions,  178. 

when  takes  effect,  179. 

relates  back,  179,  216-219. 

rights  of  third  parties,  179. 

vacating  the  order,  179. 

effect  of:    See  Effect  of  Afpointicknt. 

generally  of  its  sufficiency  and  meaning,  179-181. 

can  not  be  collaterally  attacked,  181-182. 

must  be  obeyed  by  defendant,  ^60,  278. 

prescribes  powers  of  receiver,  268,  270. 

must  be  obeyed  by  receiver,  326,  327. 

effect  of,  on  property  in  another  state,  211,  279-287. 

force  and  effect  of,  521. 

may  be  in  alternative,  178,  577,  616. 

general  statement  ccmoeming,  899. 

duty  of  receivers  after  appointment  is  vacated,  327. 

when  followed  by  receiver  no  personal  liability,  327. 

receiver  not  subject  to  order  made  in  another  proceeding,  827,  328. 

when  there  is  no  specific  order,  duty  of  receiver,  327. 

protection  when  appointment  irregular,  327. 

of  sale:   See  Saiks. 
OBIOIN: 

of  receivers,  1. 

P. 

PARTIES: 

generally,  145-147,  746,  747. 

owner  of  property  must  be  made  party,  145-146. 

person  having  interest  in   property  must  make  application  for  rcedver, 

145-146. 
tenant,  145. 

person  in  possession  must  be,  147. 

receiver  represents  certain  persons  who  need  not  be  parties,  146-147. 
receiver  of  corporation  necessary  party  to  restrain  carrying  on  business  by 

state  for  non-payment  of  taxes,  204. 
bondholders  not  necessary  parties  to  foreclosure  proceedings,  381,  382,  3849 
385. 
or  to  issuance  of  receivers*  certificates,  459. 
stockholders  not  necessary  parties  to  proceedings  to  foreclose,  385. 
mortgagees  must  be,  to  prefer  claims  over  mortgage,  425. 
when  receiver  is  and  is  not  a  necessary  party,  204,  556,  659,  791. 
when  tenant  should  be  party  in  foreclosure  proceedings,  614. 
to  suits  by  receivers,  746. 

substituting  receiver  as  party  in  pending  suit,  770,  771,  782-786. 
one  having  claim  may  beoome  party  to  proceeding,  784. 
PARTITION  SUITS: 

appointnient  of  receiver  in,  96,  104,  578. 
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PARTKERSHIP: 

in  what  cases  receiver  of,  will  be  appointed,  105-108,  638-640,  643-667. 

only  where  dissolution  is  sought,  105,  643,  644. 

where  the  property  has  been  conveyed,  106. 

disagreements  between  partners,  106. 

withdrawal  or  misconduct  of  partner,  106. 

when  firm  has  been  dissolved,  107,  108,  644. 

when  articles  provide  for  one  partner  to  wind  up  business,  107. 

to  compel  continuance  of  firm,  107. 

dissolution  by  death,  108. 
receiver  holds  property  of,  in  trust  for  partners  and  creditors,  211. 
application  by  one  partner,  he  must  pay  over  assets  collected  just  before 

appointment,  217. 
generally  of  receivers  of  partnership  property,  637-662. 
caution  in  exercising  the  jurisdiction,  638. 
appointment  is  discretionary,  638. 
partnership  must  be  proved,  638,  639. 
sharing  in  profits  as  a  test  of  partnership,  630,  640. 
danger  of  loss,  640. 

effect  of  giving  security  to  plaintiff,  641. 
in  passing  upon  application  no  rights  determined,  641. 
continuing  the  partnership  business  by  receiver,  642,  643. 
general  rule  as  to  appointment  of  receivers  of,  643. 
classification  of  cases,  643,  644. 
dissolution  as  cause  for  receiver,  644. 
insolvency,  644. 

in  cases  of  disagreement,  644,  645. 
where  there  is  dispute  as  to  ownership  of  property,  645. 
for  violation  of  partnership  agreement,  645. 
loss  of  confidence  in  the  business,  645,  646. 
for  breach  of  duty  by  one  partner,  646. 
when  one  partner  acts  inimically  toward  the  business,  646. 
appointment  in  cases  of  fraud,  646,  647,  653,  654. 
appointment  after  dissolution,  647. 

generally  of  conditions  authorizing  the  appointment,  647-640. 
when  appointment  will  be  refused,  647. 
truth  of  allegations  must  be  reasonably  certain,  647. 
in  case  of  death  of  partner,  649,  650. 
excluding  members  as  cause  for  receiver,  650. 
receivers  as  against  non-resident  members,  651. 
receivers  of  special  or  limited  partnerships,  651,  652. 
effect  of  appointment  on  rights  of  creditors,  652,  653. 
rights  of  creditors  before  appointment,  653. 
appointment  on  petition  of  creditor  of  firm,  653. 
appointment  on  sale  of  a  partner's  interest,  653,  654. 
appointment  on  application  of  purchaser,  653,  654. 
appointment  on  application  of  retiring  partner,  654-656. 
appointment  in  behalf  of  interest  of  deceased  partner,  656. 
when  all  the  partners  are  dead,  656. 
appointment  in  interest  of  legatee,  657. 
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PARTNERSHIP  —  Continued : 

a  partner  may  be  appointed  receiver,  667. 
compensation  and  bond  of«  657. 
liability  of,  657. 
duty  of,  657. 
of  the  receiver's  title  to  partnership  property,  658. 

generally  of  the  duties  and  powers  of  receivers  of  partnerships,  659,  660. 
to  collect  and  reduce  property  to  possession,  659. 
has  the  rights  of  partners,  659. 
may  sue  for  firm  debts,  659. 

cannot  have  power  conferred  by  court  not  had  by  partner,  659. 
of  sales  by  receiver,  660,  661. 
payments  by  receiver,  661,  662. 
PASSENGERS: 

See  Railboaos. 
PASSIVE  RECEIVERS,  5. 
PATENTS: 

title  of  receiver  to,  210,  238. 
receiver's  right  to  protect,  238. 
sale  of,  by  receiver,  239. 
of  patented  article,  661,  814. 
PENALTIES: 

imposed  on  receiver  for  neglect  or  misoonduet,  843. 
PENDENTE  LITE  RECEIVER: 

Bee  Tkmpobabt  Reoeivbbs. 
PENSIONS: 

receivers  of,  226. 
PERMANENT  RECEIVERS: 

Bee  LiABiiJTiEs  and  Duties  of  Rbceivds,  Powbbs  of  BacKXTBHiy  Ri- 

CEIVEB6,  TITLE. 

defined,  4. 
PERSONAL  LIABILITY  OF  RECEIVERS: 

Bee  LiABiUTiEB  and  Duties  of  RscEiTEBa. 
PERSONAL  PROPERTY: 

Bee  Real  Pbopebty,  Titxa 
PERSONS  ELIGIBLE  FOR  RECEIVERS : 

Bee  RBGEiyEBS. 
PETITION: 

Bee  Pleadings. 
PLAINTIFF: 

not  liable  for  acts  of  receiver,  7,  340,  386. 
PLEADINGS: 

Bee  Appuoation  fob  Rbceiveb,  Parties,  Suns  Br  and  Asaznst  Rbubivees. 

bill  and  answer  considered  in  appointing,  76,  142,  143. 

amendment  after  appeal,  128. 

consideration  of  an  appeal,  133,  150,  151. 

when  bill  and  answer  show  no  cause  for  receiver,  142»  148. 

of  the  application  generally,  149-156,  897. 

requisites  of,  74,  149-152,  897. 

▼erification  of  bill  and  application,  149,  151,  897. 
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PLEADINGS  —  Continued : 

sufficiency  of  petition,  140-152,  897. 

must  be  sufficient  petition  for  receiver,  150. 

bill  may  be  supplemented, by  separate  petition  on  application,  151,  897. 

petition  for  receiver  without  notice,  152. 

against  mortgagee,  152-153. 

of  the  prayer  of  bill,  151,  153-154,  624. 

defects  in  bill  not  fatal  to  application,  154-156. 

amendable  defects  in  bill,  155. 

defects  in  application,  155. 

verified  answer  may  be  used  as  affidavit,  171,  172. 

effect  of  verified  answer,  76,  79,  171,  172,  669,  679. 

of  receiver  in  suits  by,  711. 

in  suit  against  receiver  leave  to  sue  must  be  alleged,  726. 

generally  of  the  receiver's  pleadings,  771-776. 

must  allege  right  of  person  he  represents,  772. 

and  the  authority  under  which  he  acts,  772. 

must  allege  leave  to  sue,  711,  772. 

must  allege  appointment,  772,  773. 

general  allegations  of  appointment,  772,  773. 

allegations  of  having  qualified,  772,  773. 
defective  pleading  may  be  cured  by  verdict,  774. 

especially  as  to  appointment  of  receiver,  774. 
of  receiver  in  supplementary  proceedings  as  to  authority  to  sue,  774. 
POSSESSION  OF  RECEIVER: 

See  CoNTEiiPT,  Title. 
to  disturb  is  contempt,  6,  7,  236,  242,  256-266. 
not  necessary  to  give  court  control  of  property,  199,  257. 
property  pledged  before  appointment,  211,  256-265,  296-298. 
interference  with,  6,  7,  234-237. 
when  receiver's  right  to  accrues,  216-219. 
of  trust  funds,  following,  204. ' 
right  to  subject  to  equities,  204. 
remedy  to  prevent  interference  with,  235-237,  243. 
receiver's  procedure  to  secure  possession,  236-237,  251. 
generally  of  receiver's  possession,  240-266. 
is  that  of  court,  240,  242,  274,  278. 
in  custodia  legis,  8,  234,  240,  716. 
is  like  that  of  sheriff,  240,  269. 
when  receiver  declines  to  act,  240. 

effect  of  change  of  temporary  to  permanent  receiver,  240. 
effect  of,  as  to  third  persons,  236. 
as  to  being  that  of  successful  party,  241. 
is*  for  all  the  parties,  241. 
when  that  of  mortgagee,  241. 

BO  interference  without  leave  of  court,  242-244,  206. 
interference  with,  generally,  242-249,  256-258,  545,  546. 
interference  with  employees  of  receiver  of  railroad,  242-244. 

by  another  court,  246,  247. 
injunction  will  issue  to  prevent  interference,  235,  236,  243. 
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POSSESSION  OF  RECEIVER  — Continued: 

procedure  by  third  party  to  secure  possession,  245-246,  261. 

when  actual  possession  has  not  been  taken,  244,  246. 

interference  with^  under  subsequent  liens,  244. 

by  sheriff,  245. 

third  person  should  not  commit  trespass,  245. 

interference  with  possession  when  receiver  is  irregularly  or  erroneously  ap- 
pointed, 247. 

court  will  aid  its  receiver  in  securing  possession  of  the  property,  260-262. 

where  there  is  a  conflict  in  appointments:    See  Ooxfucts. 

effect  of  conflict  in  appointments  on,  252-253. 

when  property  is  in  another  jurisdiction,  261,  261,  279-287,  643. 

when  after  possession  property  goes  out  of  state,  263-256,  283-287,  748-76L 

as  affected  by  appeal :    See  Appeals. 

as  affected  by  discharge  of  receiver,  256-266. 

interference  with,  by  officer  under  process,  267. 

what  amounts  to  interference  with,  268-260. 

resistance  by  defendant,  260-261. 

power  of  receivers  to  take,  278-287. 

strikes  as  interfering  with,  297,  298,  366,  416-418. 

duty  of  receiver  in  taking  possession,  329,  331-334. 

liability  in  taking  possession,  329,  331-334. 

taking  property  not  described  in  order,  334. 
POWER  OF  ATTORNEY: 

appointment  of  receiver  does  not  destroy,  when,  203. 
POWERS  OF  RECEIVERS: 

See  Accounts  of  Receiver,  Appeals,  Certificates,  Cobpobations,  McMn* 

GAGES   AND   MORTGAGED   PrOPERTT,    ORDER  OF  APPOINTMENT,   PARTNERSHIP, 

Railroads,  Real  Property,  Statutory  Receivers,  Suppi^uentary  PbOw 

CEEDINGS. 

generally,  2,  6-9,  268-272. 

of  railroad  receivers,  383-419. 

the  powers  they  possess,  7-10. 

emanate  from  court,  268. 

are  conferred  by  order,  268,  271,  274-276. 

their  personal  rights,  275. 

of  receivers  of  corporations,  generally,  523-637. 

do  not  extend  beyond  court's  jurisdiction,  9,  279-287. 

to  carry  on  the  business,  309-313,  523-524,  634. 

in  carrying  on  the  business,  309-313. 

date  back  to  order  of  appointment,  179,  216-219. 

to  attack  defendant's  fraudulent  conveyances  and  judgments,  202,  317-321, 

503,  531-533,  696,  697,  704-706,  739. 
none  until  they  qualify,  216. 
to  sell  property,  233. 

to  take  property  from  third  persons,  236,  237. 
to  pay  out  money,  288,  301-303. 
of  subsequent  receivers,  253,  340. 
in  other  states  and  jurisdictions,  261,  27»-287,  626,  643,  748-761. 
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POWERS  OF  RECEIVERS  — Continued: 

right  to  sue  in  another  state,  748-761.     896  Soitb  Bt  Ain)  Aoaiust  Rb- 

CKIVEB8. 

when  the  property  has  once  been  reduced  to  possession,  right  to  follow  it  In 
another  jurisdiction,  253-255,  283-287,  748-761. 
%  rights  of  resident  creditors,  279-287. 

rights  of  creditors  residing  in  a  third  state,  285-287. 
general  principles  concerning,  268-275. 
implied,  268,  270,  291. 

to  incur  expense,  269,  270,  287,  288,  302,  827,  828. 
to  insure  the  property,  269,  828. 
are  derived  from  order  of  appointment,  268,  270. 
eome  from  established  principles  of  courte  of  equity,  £69. 
are  not  unrestrained,  270. 
to  make  contracts,  268,  288,  302. 
to  enforce  a  contract  made  without  authority,  270. 
to  sell  the  property,  270. 
of  powers  of  federal  receivers,  270. 
of  receivers  appointed  to  succeed  assignee,  271,  317. 

guardian,  271. 
none  until  bond  is  given,  216,  271. 
to  pay  taxes,  271. 

are  more  restricted  than  assignee  in  bankruptcy  or  insolvency,  271. 
to  obstruct  road  where  there  has  been  vacating  proceedings,  271. 
to  create  lien,  271. 
to  contract  debts,  271.   • 
may  be  extended,  272. 
particularly  of  temporary  receivers,  273-274. 

permanent  receivers,  273,  274. 

statutory  receivers,  276,  277. 
when  acts  of  receivers  are  imauthorized,  271. 
particularly  of  ancillary  or  auxiliary  receivers,  273,  274. 
can  do  nothing  to  diminish  fund  without  leave,  274. 
particularly  of  statutory  receivers,  276,  277,  387,  523,  524. 
delegation  of,  272. 
to  lease,  272. 

approval  of  acts  by  court,  272. 
over  socret  process,  272. 
of  joint  receivers,  273. 

to  exercise  discretion  in  administering  trust,  287-289. 
in  carrying  on  business  of  hotel  to  cash  check  of  guest,  288. 
to  pay  out  funds,  241,  247,  270,  288,  289,  301-303,  334-338. 
can  not  act  generally  without  authority  from  court,  291. 
to  originate  proceedings,  291. 
to  ask  advice  of  court,  289-291. 
to  employ  and  pay  counsel,  256,  292-295,  833-837. 
to  employ  agents  and  assistents,  295-296. 
to  employ  stenographer  and  detective,  296. 
to  settle  disputed  claims,  298-299. 
to  purchase  at  tale  of  the  property,  299-^00. 
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POWERS  OP  RECEIVERS  —  Continued : 

to  become  mortgagee  of  the  property,  300. 

to  have  interest  in  claim  against  estate,  300-301. 

to  pay  dividends,  301. 

to  make  distribution,  301-303. 

when  order  of  court  is  necessary,  301. 

to  whom  he  must  pay  fund,  302. 

to  deliver  property  to  claimailt,  302. 

to  receive  money  not  due,  303. 

to  lease  the  property,  304-307. 

to  end  existing  lease,  304. 

over  leases  generally,  304-307. 

to  distrain  for  rent,  307. 

to  make  repairs,  307-309,  828. 

to  deposit  funds  in  bank,  300. 

over  funds  in  bank,  309. 

to  invest  funds,  327,  328,  823. 

of  corporation  officers  performing  duties  of  receivers,.  321. 

none  after  judgment  adverse  to  plaintiff,  889. 

general  statement  as  to,  900,  901. 
PRACTICE: 

See  Affidavits,  Applicatioits,  Afpointment  of  Reckivbbs,  Coubts,  Ih- 

TBBVENIKO    PBOCEEDINGS,    NoTICE,    ObDBBS,    PlBAOINOS,    RfiCEIVEBS,    SUTM 

Bt  and  Against  Receivers. 
attacking  erroneous  or  irregular  appointment,  216. 
procedure  by  third  persons  to  recover  property  held  by  receiver,  234,  235. 
procedure  by  receiver  to  secure  property  held  by  third  person,  236,  237. 
matters  of  concerning  receivers  of  realty,  587,  588. 
upon  accounting,  826,  827. 
in  proceedings  to  remove  receiver,  784-877. 
generally  of  practice  and  procedure,  876-903. 
PREFERENTIAL  DEBTS : 

iSfee  Cebtifigates,  Cobporationb,  Railboadb. 
PREFERRED  CLAIMS: 

See  Cebtifioates,  Claims,  Liens,  Railboaos. 
PRESUMPTIONS: 

persons  dealing  with  receiver  presumed  to  know  his  powers,  288. 

as  to  leave  to  receiver  to  sue,  713. 

jurisdiction  of  court  of  one  state  to  appoint  receiver  will  not  be  presumed  im 

another,  760,  761. 
appointment  of  receiver  not  presumed,  776. 

PRIOR  CLAIMS: 

See  Ceiitificates,  Cobpobations,  Railboadb. 

PRIOR  LIENS : 

See  Liens. 

PRIORITY  OF  CLAIMS: 

See  Claims,  Ceetificates,  Liens,  Railboadb. 
PROCEEDINGS  SUPPLEMENTARY  TO  EXECLT?ION: 

See  Supplementabt  Pboceedings. 
PROCEEDINGS  TO  SECURE  APPOINTMENT  OF  RECEIVER  t 

See  Appointment  of  Rbcetvebs. 
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PROCEDUBE: 

See  Appointment  of  RxcEiyEBs,  Pbaotigb. 
by  receiver  before  the  court,  901,  902. 
generally  in  receivership  proceedings,  876-903. 
by  persons  having  claims,  902. 
PROCESS: 

See  Railboads. 
appointment  before  service  of,  139,  167,  168. 
PROFITS: 

See  Rents  and  Pbofitb. 
PROOF  OF  APPOINTMENT: 

See  EviDENXJE. 
PROPERTY: 

See  Possession,  Real  Property,  Trust  Propebtt. 
in  possession  of  receiver  is  in  cuatodia  legia,  8,  234,  716. 
property  subject  of  pending  suit  is  in  gremio  legia,  24. 
subject-matter  of  receivership,  88-94. 
of  its  location,  93. 

effect  of  appointment  on :    See  Effect  of  Appointicent. 
in  another  state,  title  and  right  of  receiver  to,  93,  211,  613. 
what  passes  to  receiver  imder  formal  assignment  by  defendant^  213. 
of  trust  property,  214. 
of  choses  in  action,  214. 
of  equitable  interests,  214. 
what  receiver  takes,  214,  743. 
membership  in  stock  exchange,  215. 
trust  funds,  224. 
property  exempt  from  levy,  224. 
when  fraudulently  assigned,  224. 
receiver  of  trust  fimds,  226. 
receiver  of  pensions,  226. 

right  of  receiver  to,  when  in  another  state,  211,  261,  279-287* 
PROTECTION  OP  COURT: 

See  Possession  of  Receivers,  Receivers. 
PROVISIONAL  RECEIVERS: 

See  Tekporart  Receivers. 
PURCHASERS  AT  SALES: 

See  Sales. 
PURPOSE  OF  RECEIVERSHIP:  7,  11,  13. 


Q. 

QUALIFICATION: 

See  Bond,  Powers  of  Receivers. 

of  receiver  by  taking  oath,  80,  741. 

failure  to  take  statutory  oath,  216,  741. 

by  giving  bond  necessary,  80,  190,  216-219,  271»  811,  899. 

generally  of,  899. 
QUO  WARRANTO: 

appointment  of  receiver  in,  492. 
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RAILROADS: 

See  Accounts  of  Recetvkrs,  Expenses  of  Receivebships,  Mobtoaoes  Am 

MOBTGAGED  PbOPEBTT,  SaLES,  AND  OtHEB  TITLES  GENERALLY. 

generally  of  receivers  of,  365-451. 

conflicts  in  appointment  of  receivers  of,  31-37. 

receivers  of,  appointed  in  different  jurisdictions,  31-37. 

conditions  imposed  in  appointing  receivers  of,  80,  424. 

power  of  receivers  of,  to  contract  for  supplies,  etc.,  339,  340. 

strikes  as  interfering  with  receiver,  297,  298,  356,  416-418. 

company  not  liable  for  acts  of  receiver  or  his  agents,  339,  411-416,  804-007. 

liability  of  receiver  under  lease  of  company,  348-350. 

liability  of  receiver  under  company's  contracts,  340-350. 

effect  of  appointment  on  contracts  of  defendant,  340-350. 

receiver  of  federal  courts  to  operate  property  in  obedience  to  state  I»wi| 

352,  353,  409-411. 
importance  of  subject,  367,  368. 
care  and  caution  in  appointing,  368-371. 
under  what  circumstances  receivers  of,  will  be  appointed,  368-371,  380,  381. 

for  default  in  mortgage  interest,  370,  371. 

default  under  mortgage  not  necessary,  370. 

to  prevent  lapse  of  grant  of  land,  380. 

inclination  of  courts  to  appoint  receivers  of,  369. 
of  the  selection  of  the  receiver,  eligibility,  50-71,  371,  372. 

residence  of  person  to  be  appointed  considered,  371,  372,^ 

officer  of  competing  line,  372. 

in  selecting  receiver  all  interests  to  be  considered,  372. 

parties  can  not  dictate  selection,  372. 
of  the  power  of  courts  to  operate  railroads  through  receivers,  372,  373. 
operation  not  to  be  unnecessarily  prolonged,  S73,  419. 
power  of  courts  to  authorize  receivers  of,  to  borrow  money  and  give  a  flnt 

lien  on  the  property :    See  Certificates. 
appointment  on  application  of  the  company  —  the  "Wabash  Case,"  83-^6. 
appointment  by  virtue  of  statutory  provisions,  373,  374. 
appointment  when  default  under  mortgage  is  imminent,  370. 
appointment  does  not  dissolve  the  company,  198,  202,  203,  374,  505-512,  52L 
generally  of  the  effect  of  appointment  of  receivers  of,  374-377. 
generally  of  preservation  and  protection  of  the  property,  377-379. 
of  interference  with  receivers,  strikes,  377,  378. 
contempt,  378. 

purpose  of  appointment  to  preserve  the  property,  377. 
appointment  in  foreclosure  proceedings  generally,  379-383. 
officers  of,  when  considered  as  receivers,  382,  383. 
powers,  duties  and  liabilities  of  receivers  of,  generally,  339,  383-410. 

particular  and  special  powers,  383. 
'  bound  as  common  carriers,  383,  384,  405,  406. 

when  acts  are  not  official,  386. 

must  permit  inspection  of  books,  when,  386,  387. 

may  settle  disputed  claims,  387. 

may  lease  other  lines,  387. 

to  make  cmtracts  'or  use  of  road,  339,  387. 
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RAILROADS  —  Continued : 
powers  —  Continued : 

of  statutory  receivers,  387-389. 

implied  powers,  388. 

can  not  create  a  lien,  389. 

to  incur  expenses  for  operation  of  road,  389-390,  394-396. 

miscellaneous  powers,  389-393. 

are  governed  by  charter  provisions  of  company,  388. 

to  extend  line,  389. 

to  prevent  other  road  discriminating  in  rates,  389. 

to  contract  for  freight  rates,  389,  390. 

to  assist  in  reorganization  schemes,  390. 

may  continue  same  methods  of  company,  390. 

can  not  condemn  property,  390. 

to  complete  line,  391,  393,  394. 

to  pledge  assets  of  company  for  loan,  392. 

to  contract  for  lease  of  offices,  391. 

to  enter  into  contracts  generally,  394-396. 

liability  of  receiver  on  contracts  of  company,  305-401. 

adoption  by  receiver  of  contract  of  company,  305-401. 

liability  of  receiver  under  leases  of  company,  402-404. 

of  the  receiver's  liability  generally,  405-411. 

of  receiver's  liability  for  injuries  to  persons  and  property,  405,  801-803. 

are  amenable  to  same  rules  of  liability  as  company,  406,  802. 

compensation  of  receivers  of,  854,  855. 

for  acts  of  servants  and  agents,  405. 

of  personal  liability,  405. 

liability  for  rent  of  leased  property,  406. 

degree  of  care  required  in  operating  road,  406. 

law  of  fellow-servant,  406. 

statute  of  limitations  upon  liability,  407. 

must  obey  order  of  court,  407. 

generally  of  receiver's  liability  in  operating  road,  405-409. 

turning  road  over  to  company  does  not  release  receiver  from  liability,  408. 

must  obey  city  ordinance,  408. 

liability  for  defect  which  existed  before  appointment,  408. 
for  certain  acts  of  railroad  company,  808. 

federal  receivers  of  railroads  are  amenable  to  state  laws,  409-411. 
liability  of  company- for  act  of  receiver,  411-416,  804-807. 
fixing  wages  of  employees,  416-^18. 
controversies  between  receivers  and  employees,  416-418. 
labor  organizations  and  strikes,  416-418. 
employees  of  receivers  entitled  to  protection  of  court,  417. 
service  of  process  on  receivers,  418,  419. 
venue  of  suits  against,  419. 
oontribution  to  injured  employe,  419. 
abatement  of  nuisance  caused  by  receivers  of,  419. 
of  power  of  receivers  to  enter  into  reorganization  schemes,  419. 
generally  of  preferential  claims  over  mortgage,  420-441. 

how  paid,  449-451. 
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generally  of  preferential  claims  over  mortgage  —  Continued: 
power  of  court  to  prefer  claims,  420-^21,  427,  428. 
operating  expenses,  420. 
expenses  for  completing  line,  422. 
claims  incurred  before  appointment,  422-441. 
time  limitation  on  preferred  claims,  422,  423,  430-441. 
"  preferential  debts "  defined,  424,  441. 
generally  of  "  preferential  debts,"  424-441. 
payment  of,  imposed  as  condition  of  appointment,  424-481. 
claims  for  personal  injuries,  425,  429,  430. 
for  labor,  materials  and  supplies,  425. 
for  salaries  due  company's  officers,  425. 
for  original  construction  of  road,  425. 
securities  on  appeal  bond  for  company  protected,  429,  430. 
rental  for  cars,  432. 
claim  for  erecting  station,  432. 
rent  due  under  lease,  432. 
claim  for  goods  lost  in  fire,  432. 
illustrations  of  preferred  claims,  432-439. 
doctrine  of  preferential  claims  not  applicable  to  private  corporations,  482. 
generally  of  claims  arising  out  of  operation  of  road  by  receivar  entitled 
to  priority,  441-451. 
"  prior  claims  "  defined,  424,  441. 
founded  on  contract  or  tort,  441. 
betterments,  441. 

out  of  what  fund  paid,  441,  442. 
injuries  to  persons  and  property,  442,  446. 
of  diversion  of  income  as  affecting  priority,  443-446. 
how  paid,  449-451. 
rentals  under  leases,  442. 
rolling  stocky  442. 
statutory  liens,  447,  448. 
judgment  liens,  448. 
what  are  operating  expenses,  448,  449. 
expenses  of  receivers,  832,  833. 
compensation  of  receivers  of,  854,  855. 
RATIFICATION: 

court  can  ratify  act  of  its  receiver,  269,  392. 
REAL  PROPERTY: 

See  MOBTGAGES  AlTD  MOBTQAOED  PbOPEBTT,  RBNTS  AlfD  PBOfflTB. 

tenant  in  common,  103. 

receivers  of,  generally,  566-591. 

principles  attending  appointment  of  receivers  of,  566-^570. 

when  receiver  of,  will  be  appointed  and  of  the  subject-matter,  667-671. 

urgent  necessity,  567. 

what  plaintiff's  title  must  be,  567,  570. 

on  purely  equitable  grounds,  570. 

on  grounds  of  fraud,  571. 

undue  influence,  571. 
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B£AL  PROPEHTY^ Continued: 
when  receiver  of  ^Continued: 

in  vexatious  litigation,  571. 

where  there  is  no  personalty  to  satisfy  judgment,  671. 

in  aid  of  dower,  572. 

in  will  case,  572,  573. 

in  cases  of  trusts,  573. 

in  aid  of  annuitants,  573-575. 

in  enforcement  of  liens,  574. 

as  against  a  life  tenant,  575,  576. 

as  between  tenants  in  common,  576,  577. 

in  partition  suits,  104,  578. 

in  ejectment  suits,  578-580. 

as  between  lessor  and  lessee,  580-581. 

as  between  heirs  and  devisees,  582. 

as  between  husband  and  wife,  582,  583. 

in  favor  of  state,  583. 

of  crops,  583. 

as  between  vendor  and  vendee,  583-586. 

of  mines,  586. 
effect  of  appointment  on  title  to,  580,  587. 
of  matter  of  practice,  587. 

defenses  to  the  application,  587.  • 

generally  of  the  powers  and  duties  of  receivers  of,  588-500. 

to  serve  notice  on  tenants,  588. 

to  sue  tenants,  588. 

of  receiver's  duty  and  control  of  rents,  588-590. 

attornment  to  receiver,  589. 

to  invest  funds,  590. 

to  distrain  for  rent,  306. 
of  sales  by  receivers  of,  590,  591. 
receivers  in  favor  of  subsequent  incumbrancers,  633. 
RECEIVERS : 

Bee  different  titles  of  receivers  —  Appointment  of  Receives,  Bankbuptct, 
Bond,  Conflicts  in  Appointments,  Cbeditobs,  Effect  of  Appointment, 
Evidence,  Fobeign  Receivers,  Liabilities  and  Duties  of  Receivers, 

MOBTOAOES   AND  MOBTOAGED   PbOPEBTT,   PaBTNEBSHIP,   POSSESSION   OF   Rs- 

CEivEBs,  PowEBS  OF  Rbceivebs,  Rbal  Pbopertt,  Title,  Tbust  Pbopebty. 
definition  of,  2-3. 
kinds  of,  4-6. 
common  law,  defined,  4. 
statutory,  defined,  4. 
pendente  lite,  defined,  4. 
permanent,  defined,  4. 
ancillary,  defined,  4. 
auxiliary,  defined,  4. 
active,  defined,  5. 
passive,  defined,  5. 
friendly  receiver,  defined,  6. 
functions  of,  7,  8,  383,  385. 
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RECEIVERS  —  Continued : 

are  officers  and  "  hands  "  of  courts,  50,  53,  268,  274,  886. 

not  agents  of  either  party,  7,  148,  386. 

property  in  possession  of,  is  in  custodia  legia,  8,  234,  716. 

courts  having  power  to  appoint,  16-20. 

appointment  of,  in  vacation,  19,  156. 

appointment  of,  places  property  in  gremio  legia,  199. 

power  of  courts  to  appoint,  not  unlimited,  2. 

conflicts  in  appointment  of:    See  Cokflict  in  APFonvnixim. 

eligibility  of  persons  for,  50-71. 

who  may  be  appointed,  50-71,  371,  372. 

must  be  disinterested,  50,  53. 

selection  discretionary,  51-52,  70. 

recommendation  by  parties,  52. 

by  agreement  of  parties,  52-53. 

of  friendly  receivers,  53-60. 

of  railroads,  371,  372. 

corporate  officers  and  stockholders,  5,  6,  59,  60,  64,  66. 

party  to  suit,  61. 

relatives  of  parties  or  judge,  62. 

federal  officers,  62. 

officers  of  the  court,  62* 

attorneys  and  solicitors^  63,  70. 

clerk  of  court,  64. 

officers  and  stockhcdders,  64-66. 

corporations,  66. 

trustees,  66-67. 

next  friend,  67. 

mortgagee,  67-68. 

administrator,  68. 

of  eligibility  generally,  68-71. 

general  statement,  898. 

partner,  631. 

in  supplementary  proceedings,  657. 
when  officers  of  corporations  considered  as,  382,  383. 
on  change  of  venue  or  removal  of  cause  receiver  becomes  officer  of  the  mm 

court,  203. 
of  succeeding  receivers,  885. 
what  they  take:    See  Propebtt,  Trruc 
contempt  by:    See  Contempt. 
must  obey  order  of  court,  325-327. 
personal  privileges  of,  275. 
judgment  against,  not  personal,  275. 
exempt  from  arrest,  when,  275. 
rights  of,  in  other  states:    See  Powebs  of  Rxcbivers,  Suits  Bt  and  Aoaxnst 

Receivebs. 
should  ask  advice  of  court,  325. 
always  subject  to  control  of  appointing  court,  325. 
are  entitled  to  protection  of  court,  296-298. 
effect  of  death  of,  307,  321,  322,  885. 
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officers  having  powers  of,  though  not  appointed,  321. 

their  personal  rights,  276. 

representative  capacity,  386,  622,  623,  664-666. 

persons  not  appointed,  but  acting  as  receivers,  382,  383. 

effect  of  change  in,  340. 
RECEIVERS'  CERTIFICATES; 

See  CKBTDncATBS. 
RECEIVERSHIP  PROCEEDINGS: 
Bee  Appointment  of  Receivsbs,  End  of  Rxceivebship  Pbocekdinqs,  Rbokivkbb. 

nature  of,  13-16,  73. 

subject-matter  of:    Bee  Appointicsnt  of  Recetvebs. 
REFEREES : 

Bee  Master. 
REFERENCE: 

Bee  "NLAffTER, 
RELATIVES  OF  PARTIES : 

eligibility  of:    Bee  Receivers. 
REUGIOUS  CORPORATIONS: 

appointment  of  receivers  of,  614,  616. 
REMEDY: 

Bee  Natubb  of  the  Remedy. 

origin  of,  1. 

not  appointed  when  there  is  other,  73. 
REMOVAL  OF  CAUSE: 

to  another  court  after  appointment,  receiver  becomes  officer  thereof,  203,  876. 

of  suit  against  receiver  from  state  to  federal  court,  798-801. 
REMOVAL  OF  RECEIVERS: 

Bee  DiscHABQB  of  Reoeivebs. 

in  trust  estate,  676. 

distinguished  from  discharge,  871-873,  886,  886. 

when  takes  place,  872. 

cause  for,  872,  873. 

oourt  may  remove  receiver,  872. 

definition  of  term,  872. 

effect  of,  872. 

is  discretionary,  872,  873. 

proceedings  to  remove  receiver  must  be  oommenoed  in  appointing  court,  874. 

of  the  practice  in  removal  proceedings,  874,  876. 
specifying  the  charges,  876. 

•f  the  jurisdiction  to  remove  the  receiver,  876-877. 
by  appointing  court,  876,  876. 
when  cause  removed  to  federal  court  or  taken  to  another,  876. 

notice  of  the  motion  is  required,  876,  877. 

vacating  order  of  appointment,  877,  878. 

right  to,  as  affected  by  acquiescence  and  laches,  878. 

appeal  from  order  of,  878,  879. 
what  will  be  reviewed,  878,  879. 

OB  receiver's  own  application,  879,  880. 

for  cause  only,  879. 
,  >.  for  misconduct,  880,  881. 

6o 
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REMOVAL  OF  RECEIVERS  —  Continued : 

when  appointment  is  collusive  and  fraudulent,  881,  882. 

on  disagreement  of  joint  receivers,  882,  883. 

on  account  of  relationship  to  party,  883. 

when  appointment  of  is  made  by  consent,  884. 

general  statement  concerning,  891,  892,  903. 

succeeding  receivers  and  acts  of  predecessor,  340. 
RENTS  AND  PROFITS: 

See  Mortgages,  Real  Pbopebtt. 

receivers  of,  98-100,  606-612,  633-636. 

are  sequestrated  by  appointment  in  foreclosure  prooeeding,  198. 

previously  accrued,  198. 

right  of  receiver  to,  303,  304. 

power  of  receiver  to  distrain  for  rent,  306. 

defense  to  application  for  receiver  of,  587. 

must  serve  notice  on  tenants,  590,  744. 

duty  of  receiver  as  to,  689  590. 

control  of  by  receiver,  689,  590. 

right  of,  receiver  under  mortgage  to,  606-612,  633-636. 

appointment  of  receiver  of,  under  mortgage,  606-612. 

money  paid  for  entrance  to  theater  is  not,  608. 

right  of  receiver  under  mortgage  to  unpaid  accrued  rents,  61 1,  612. 

right  of  receiver  of  second  mortgagee  to,  629. 

right  of  mortgagee  to,  633,  634. 
REPAIRS : 

£f«0  Cebtificatbs,  Powers  of  Receivebs,  Railroads,  Real  Pbopebit. 
REPORTS  OF  RECEIVERS : 

See  AocouNTS  of  Recexvebs. 
RIGHT  OF  POSSESSION: 

See  Possession  of  Recetvebs. 
RIGHTS  OF  RECEIVERS: 

See  Powers  of  RscEiyBBB. 

ROLLING  STOCK: 

See  Raslboaos. 


SALARY  OF  RECEIVERS : 

See  Compensation. 
SALES: 

by  receivers, 

subject  to  what  liens,  227,  228,  246,  590,  816,  816. 

of  real  estate  by  temporary  receiver,  233. 

of  letters  patent,  239. 

by  receiver,  he  can  not  be  purchaser,  299,  300. 

by  receivers  of  national  banks,  561. 

of  real  property,  590. 

duty  of  purchaser,  590. 

the  risk  of  the  purchaser,  590. 

right  of  purchaser  to  attack  appointment,  591. 

by  receivers  of  partnerships,  060,  661. 
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generally  of  sales  by  receivers,  800-819. 

must  be  strictly  according  to  statute  and  order,  809-811,  815. 

authority  conferred  by  order,  809. 

court  may  order,  when,  809,  810. 

what  receiver  must  show  when  applying  for  authority  to  sell,  810. 

must  be  made  in  best  manner,  810. 

when  receiver  should  sell  under  order  to  do  so  at  first  moment,  810. 

when  there  has  been  a  fraudulent  conveyance,  810. 

appeal  by  receiver  from  order  of  sale,  810. 

specific  performance,  810. 

act  of  receiver  is  act  of  court,  810. 

is  judicial,  810. 

of  book  accounts,  810. 

what  is  evidence  of  bad  faith  in,  811. 

is  absolute,  811. 

effect  of,  811. 

what  passes  to  purchaser,  811. 

of  abstract  of  title,  811. 

when  erroneous,  811. 

purchaser  bound  to  pay  money  to  proper  person,  811. 

sale  by  receiver  before  qualifying,  811. 

receiver  not  authorized  to  make  sale  before  giving  bond,  811. 

deed  as  evidence,  811. 

recitals  in  deed,  811. 

right  of  redemption,  811. 

order  of  sale  not  subject  to  collateral  attack,  811,  812. 

when  order  obtained  by  fraud,  812. 

court  to  fix  terms  and  manner  of  sale,  812,  813. 

of  perishable  property,  813.  ^ 

execution  of  the  order,  813-815. 

receiver  to  exercise  discretion  as  to  price,  813,  814. 

highest  price  not  only  consideration,  814. 

subject  to  approval  or  rejection  of  court,  814. 

sale  of  patented  article,  016,  814. 

as  affecting  existing  liens,  815,  816. 

as  affecting  dower,  816. 

the  execution  of  deed  by  receiver,  816. 

of  purchases  at  sales  by  receiver,  816,  817. 

receivers  can  not  purchase,  817. 

doctrine  of  caveat  emptor,  817. 

rights  of  purchaser,  817. 

statements  of  receiver  at  sale,  817. 

court  will  protect  property  from  sacrifice,  817. 

liability  of  purchaser,  818-819. 

to  pay  claims  arising  out  of  management  of  property,  818,  819. 

conditions  of  sale  as  imposed  by  the  order,  818,  819. 

of  railroad  property,  818,  819. 
BECimiTY  IN  LIEU  OF  RECEIVER,  616,  517,  688,  641. 
SELECTION  OF  PERSON  FOR  RECEIVER!       - 

See  Receivers. 
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receiver  is  not  a  purchaser  for  consideration,  8. 
generally  of,  229-231,  544,  545,  689,  778-781. 
as  to  statutory  receivers  of  corporations,  544,  545. 
receivers  of  national  banks,  560. 
in  suit  by  receiver  in  creditor's  action,  689. 
when  a  defense  in  suit  by  receiver,  778. 
of  claims  acquired  after  appointment,  779,  780. 
SHABEHOLDERS: 

Bee  CoRPOBA.Tioirs. 
SOLICITORS: 

Bee  Counsel. 
SPECIFIC  PERFORMANCE : 

appointment  of  receiver  in  proceedings  for,  108. 
receiver  not  liable  in  action  for,  807,  808. 
of  sale  may  be  ordered,  810. 
STATE: 

receiver  in  favor  of,  583. 
STATUTES  OF  LIMITATIONS : 

effect  of  appointment  on,  7,  238-239,  316. 
may  be  pleaded  by  receiver,  407. 
effect  of  part  payment  by  receiver,  289,  316. 
run  against  receiver,  316. 
STATUTORY  RECEIVERS: 

Bee  Powers  of  Receivebs. 
defined,  4. 

provision  of  statute  to  be  strictly  followed,  19,  20,  79,  80,  109,  691,  69£« 
appointment  of,  79,  80,  109. 
generally  of  their  powers,  276-277,  387,  523,  524. 
SITENOGRAPHER: 

power  of  receiver  to  employ,  290. 
STOCK  AND  STOCKHOLDERS: 

Bee  CoBPOHATioNS. 
STRIKES: 

Bee  L^BOB  Oboanizations,  Possession  of  Receivebs. 
as  interfering  with  receiver,  297,  298,  356,  416-418. 
SUBSCRIPTIONS : 

Bee  Cobpobahons,  Suits  Bt  and  Aqainst  Rbceivbbs. 
SUBSTITUTION: 

of  receiver:    Bee  Reicoval. 

of  receiver  as  party  to  pending  suit:   Bee  Pabubb,  Suits  Bt  and  AoAnrn 
Receivebs. 
SUCCESSIVE  RECEIVERS: 

Bee  Rboeivebs,  Powebs  of  Receivebs. 
SUIT: 

Bee  Actions,  Suits  Bt  and  Against  Rboeitebs. 
surra  BY  AND  AGAINST  RECEIVERS: 

Bee  Intebvening  Pboceeoinos,  Judgments,  Powebs  of  RscEman. 
by  third  persons  for  the  property,  234,  235. 
of  leave  to  sue  receivers,  711-737. 
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to  recover  property  in  possession  of  third  person,  273,  274. 

receiver  must  pursue  ordinary  remedies,  275. 

by  receivers  in  supplementary  proceedings,  704-707. 

generally  of  right  of  receiver  to  sue  in  another  state,  279-287,  705,  748-766. 

right  of  receiver  to  sue  for  property  in  another  state  when  reduced  to 

possession,  283-287. 
to  prevent  creditor  of  defendant  residing  in  same  state  from  attaching 

property  in  another  state,  281. 
right  of  receiver  to  originate  proceedings  in  court  appointing  him,  280,  290. 
to  maintain  condemnation  proceeding,  527 
to  enforce  unpaid  stock  subscriptions,  527,  533-536.  V 
to  recover  unearned  dividends,  527. 
to  attack  fraudulent  conveyance  and  judgments  of  defendant,  202-3 17»  321, 

603,  531-533,  696,  697,  704-706,  739. 
powers  of  receivers  of  corporations  to  sue,  5^9-530. 
to  enforce  stockholders'  liability,  536-539.  ^ 

action  by  receivers  of  insurance  companies  on  premium  notes,  539-541. 
by  receivers  of  national  banks,  558,  559. 
generally  of  the  name  in  which  receivers  must  sue,  562,  689,  761-771. 

in  name  of  company  or  person  whose  property  he  holds,  766-770. 

rule  that  in  absence  of  statute  or  order  he  must  sue  in  name  of  party  1m 
represents,  761,  762. 

controlled  by  statute  or  order,  761. 

the  rule  that  receiver  should  sue  in  his  own  name,  762,  763. 

of  suits  to  be  in  his  own  name,  764,  765. 

when  regulated  by  statute,  765,  766. 

review  of  decisions  upon  the  subject,  766-770. 

generally  of  the  question,  766-770. 
in  supplementary  proceedings,  701,  702,  704-706.    ,  . 
generally  of  suits  by  and  against  receivers,  711-808.  ^ 
generally  of  leave  to  sue  receivers,  715-737.  \f 
of  leave  of  receivers  to  sue,  711-715.   \ 
general  rule  requires  leave  to  sue  receivers,  711,  713. 
receiver  must  have  leave  to  defend  action,  711. 
receiver's  petition  must  allege  leave  to  sue,  711. 
generally  of  leave  to  receiver  to  sue,  712-715. 
construction  of  general  order  giving  leave  to  receiver  to  sue,  712. 
statutory  leave  to  sue,  712,  713. 
receiver  must  have  leave  to  discontinue  the  suit,  713. 
proof  of  leave  of  receiver  to  sue,  713. 
presumption  as  to  leave  of  receiver  to  sue,  713. 

necessity  for  receiver  to  obtain  leave  to  sue  on  claim  contracted  by  him,  7 IS. 
when  leave  not  necessary,  713. 

effect  of  failure  of  receiver  to  obtain  leave  to  sue,  714. 
objecting  to  want  of  leave,  714.  « 

necessity  of  leave  to  sue  a  receiver,  715. 
generally  of  leave  to  sue  receivers,  715-737. 

reason  of  the  rule  requiring  leave  of  court  to  sue  receivers,  715-717. 
leave  to  sue  receiver  of  federal  court  abrogated  by  act  of  congress,  715,  71^ 
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of  the  application,  for  leave  to  sue  receiver,  716. 

requisites  of,  716. 
leave  to  file  cross-bill  in  suit  by  receiver  is  necessary,  716. 
granting  leave  to  sue  receiver  is  discretionary,  716,  717,  718. 
waiving  want  of  leave  to  sue  receiver,  717,  718,  726. 
must  be  allegation  and  proof  of  leave  to  sue  receiver,  717. 
trial  of  case  by  appointing  court,  717. 
effect  of  want  of  leave  to  sue  receiver,  717,  718,  71&-726. 
of  intervening  proceedings  generally:    See  Intebvenino  Pbocbbdinos. 
in  suit  against  receiver  petition  must  allege  leave,  725. 
leave  of  court  to  sue  its  receiver  is  consent  to  continue  suit  against  his  stio- 

cessor,  725. 
federal  receiver  may  sue  in  appointing  court  regardless  of  citizenship  or 

amount,  738. 
the  rule  as  to  leave  in  suit  against  receiver  of  federal  court  as  declared  by 
act  of  congress,  725-733. 

the  suit  is  subject  to  the  general  equity  jurisdiction  of  the  court,  720. 

origin  of  the  act,  726. 

to  what  the  act  applies,  726,  727. 

service  of  process  on  station  agent  of  railroad  under  the  act»  726. 

what  the  act  includes,  726,  727. 

purpose  of  the  act,  727. 

act  authorizes  suit  in  any  court,  727. 

conclusiveness  of  judgment  against  federal  receiver,  727-729. 

construction  of  the  act,  729-733. 
judgment  against  receiver  is  conclusive,  725-731. 

controlled  by  appointing  court,  727-729. 
in  passing  upon"  application  for  leave  to  sue  receiver,  merits  not  considered, 

733. 
granting  leave  does  not  restrict  defenses,  734. 
defenses  by  receiver,  how  presented,  734. 
leave  to  sue  in  another  court  not  usual,  734. 

leave  to  sue  does  not  confer  jurisdiction  when  it  does  not  otherwise  exist,  734. 
when  leave  refused,  714. 
leave  to  sue  in  state  and  federal  courts,  714. 
receiver  may,  with  leave,  be  sued  in  another  state,  735. 
in  granting  leave  to  sue  receiver  court  may  impose  conditions,  705. 
leave  granted  may  be  revoked,  735. 
when  leave  not  necessary,  735,  736. 

to  recover  property  wrongly  held  by  receiver,  786. 

for  trespass,  735. 

for  personal  liability,  736. 
leave  will  not  be  granted  when  suits  against  receiver  are  enjoined,  736,  737. 
of  giving  notice  of  application  for  leave  to  sue  receiver,  737. 
generally  of  suits  by  receivers,  737-748. 
generally  of  right  of  receivers  to  sue,  737,  738. 
receiver  may  sue  in  state  or  federal  court,  738. 

effect  of  appointment  on  existing  contracts  and  rights  of  action,  738,  780. 
no  right  of  action  greater  than  person  he  represents,  739. 
receiver  must  pursue  appropriate  and  existing  remedies,  739,  740. 
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right  of  action  by  receiver  dates  back  to  beginning  of  title,  741. 
rights  by  subrogation,  741. 

right  to  sue  not  affected  by  failure  to  take  oath,  741. 
failure  to  give  bond  prevents  right  to  sue,  741. 
effect  of  change  of  receivers  on  suit,  741. 
change  of  receiver  does  not  abate  action,  711. 

receiver  of  corporation  may  enforce  rights  of  stockholders  and  creditors, 
741,  742. 
may  attack  illegal  transfers  by  corporation,  741. 
.may  enforce  rights  of  corporations,  741,  742. 
when  receiver  of  corporation  refuses  to  sue  to  enforce  certain  rights  a  cred- 
itor or  stockholder  may,  742. 
may  enforce  payment  of  unpaid  stock  subscriptions,  742,  743,  744. 
may  sue  stockholders  for  other  claims,  743. 
may  enforce  corporate  rights,  745. 
suits  by  receivers  for  possession  of  personalty,  743. 

when  property  has  been  reduced  to  possession,  743. 
effect  of  appointment  of  receiver  on  pending  suit,  782-784. 
receiver  may  sue  original  plaintiff,  744. 
actions  by  receiver  for  rents,  744. 
must  first  notify  tenants,  744. 
generally  of  receiver's  right  of  action,  745. 
suits  by  temporary  receivers,  746. 
generally  receivers  have  no  greater  right  to  sue  than  those  whose  property 

they  hold,  745. 
may  enforce  a  contract  although  its  consideration  required  him  to  commit 

a  breach  of  duty,  745. 
may  avoid  a  chattel  mortgage  not  duly  filed,  746. 
of  parties  to  suits  by  receivers,  746. 
judgment  obtained  by  receiver  bar  to  another  action,  747. 
receiver's  liability  for  costs,  343,  344,  747,  748. 
generally  of  right  of  receiver  to  sue  in  another  state,  748-761. 
has  no  extra-territorial  power,  748,  749. 
general  rule  receiver  can  not  sue  in  another  state,  749. 
exceptions  —  the  rule  of  comity,  74ft-761,  757. 
generally  of  the  conditions  under  which  a  receiver  may  maintain  a  suit 

in  another  state,  751-758. 
rights  of  residents  of  another  state  can  not  be  disturbed,  756. 
can  not  contravene  policy  of  laws  of  other  state,  756. 
illustrations  of  exception  to  general  rule,  756. 
resident  of  ^tate  where  receiver  was  appointed  not  allowed  to  interfere 

with  receivers'  suit  in  another  state,  738. 
when  the  property  involved  has  been  reduced  to  possession  by  receiver 

in  state  where  appointed,  759. 
in  bankruptcy  proceedings,  758,  759. 
suit  to  enforce  judgment,  759. 

where  receiver  has  dealt  with  party  in  another  state,  760. 
power  of  appointing  court  to  appoint  receiver  will  not  be  presumed  in 
another  state,  760,  761. 
substituting  receiver  as  plaintiff  in  pending  suit,  770,  771,  782-785. 
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of  the  receiver's  pleadings,  771-776. 
of  the  receiver's  proofs,  771-776. 

defendant  may  be  estopped  from  denying  receiver's  right  to  sue,  773. 
generally  of  defenses  to  actions  by  receiver,  776-781. 

any  defense  against  original  party  is  good  against  receiver,  776. 

defense  of  fraud,  776. 

defenses  not  allowed,  777. 

attacking  the  appointment,  777,  778. 

of  set-off,  778-781.    See  Set-Oft. 
suits  against  receivers, 

receiver's  right  to  substitution  as  party  in  priding  suit,  782-784 

of  remedies  against  receivers,  784,  785. 

are  the  ordinary  ones,  784. 

intervening  proceedings,  785-790. 

where  receivers  may  be  sued,  790,  791. 

when  receiver  is  necessary  party,  791. 

not  generally  amenable  to  injunctiouF,  791,  792. 
or  attachment,  792,  793. 

the  receiver's  defenses,  793,  794. 
of  judgments  against  receiver,  794-797.    Bee  Judqments. 
of  execution  against  receiver,  794. 
of  appeals  by  receivers,  797. 

removal  of  suits  against  receivers  from  state  to  federal  court,  798-801. 
actions  arising  from  the  receivership  proceedings,  801-808. 
actions  against  receiver  for  liability  incurred  in  carrying  on  the  business,  801* 

amenable  to  same  rule  of  care  and  negligence  as  original  party,  802. 

for  liability  incurred  in  operating  railroads,  801-803. 

liability  ceases  with  discharge,  804. 
receiver  not  liable  in  action  for  specific  performance,  807,  808. 
SUMMARY: 

of  the  law  of  receivers,  895-903. 
SUPERSEDEAS : 

Bee  Appeals. 
SUPPLEMENTARY  PROCEEDINGS : 
receiver's  title,  214-216,  696-700. 
generally  of,  691-707. 
general  principles,  691,  692. 
are  of  statutory  origin,  691,  692. 
generally  of  statutory  requirements,  691,  692. 
conditions  under  which  receiver  will  be  appointed,  692-695. 

when  property  of  defendant  can  not  be  otherwise  reached,  692. 

appointment  discretionary,  695. 
when  receiver  will  not  be  appointed,  694. 
of  the  necessity  of  issuing  and  return  of  execution,  695. 
receiver  may  attack  judgment  debtor's  fraudulent  conveyanoea,  696. 
to  what  property  receiver  is  entitled,  696,  697. 
effect  of  the  proceeding,  696. 
when  receiver  qualifies  title  dates  back,  697. 
of  the  receiver's  possession,  697. 
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when  entitled  to  rents,  698. 
realty  out  of  irtate,  698. 

effect  of  appointment  on  title  to  personalty,  699. 
of  the  nature  of  the  receiver's  office,  700,  701. 
delay  by  receiver  in  seizing  property,  700. 
of  the  powers  of  the  receiver,  701-704. 

measured  by  the  order  and  statute,  701. 
to  sue,  701,  702. 

to  employ  coimsel  and  agents,  702. 
of  the  duties  of  the  receiver,  703,  704. 
to  make  demand  for  property,  703. 
in  securing  property,  703. 
end  on  payment  of  judgment,  704. 
court  can  only  order  payment  of  judgment  on  which  receiver  was  appointed!, 

704. 
of  actions  by  the  receiver,  704-707. 

may  sue  any  person  who  has  fraudulently  received  or  interfered  witk 

debtor's  property,  704. 
may  sue  out  injunction,  704. 
to  remove  cloud  on  debtor's  property,  704. 
right  to  sue  limited  by  necessity  to  satisfy  the  judgment^  704. 
may  be  substituted  in  suit  commenced  by  debtor,  704. 
but  not  as  defendant,  704. 
right  of  appeal,  704. 
may  continue  suit  in  name  of  corporation  whose  property  he  has  seized, 

705. 
may  sue  in  what  courts,  705. 
but  not  in  foreign  jurisdiction,  705. 
when  receiver  can  not  sue,  706,  707. 
SUPPLIES  AND  MATERIAL: 

Bee  Railboads. 
SURETIES : 

Bee  Bonds. 

T. 

TAXES: 

right  of  government  to,  after  appointment,  and  the  lien  generally,  203-^7* 

should  be  paid  first,  203-204,  207. 

not  prior  to  expenses,  206. 

property  in  possession  of  receiver  subject  to,  203-204,  793. 

excise  tax  on  bank  after  appointment,  204. 

appointment  does  not  disturb  lien  of,  204. 

when  wages  preferred  to,  204. 

on  property  in  possession  of  federal  receiver,  204. 

officer  may  be  enjoined  from  enforcing,  204. 

state  may  intervene  for,  204-205. 

claim  for  is  permanent,  205. 

lien  for  may  be  enforced  against  property  in  possession  of  receiver,  205,  798* 

practice  in  collecting  against  receiver,  205,  207. 
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are  part  of  receivership  expenses,  205,  206. 
where  assessable,  205. 
penalty,  206. 
are  paramount  lien,  220. 
lien  of,  245. 

power  of  receiver  to  pay,  271. 

receiver  may  issue  certificates  to  pay,  463,  468,  480. 
judgment  for,  how  paid,  548. 
TEMPORARY  RECEIVER: 

See  Powers  of  Receivebs,  Rbceivebs,  Titub. 
defined,  4,  232. 
TENANTS  IN  COMMON: 

See  Real  Pbopbbtt. 
TERMINATION  OF  RECEIVERSHIP: 

See  End  of  Re)ceivebship,  Dischaboe  of  RscEiyEBS. 
THIRD  PERSONS: 

See  Rights  of  Thibo  Persons. 
TIME: 

See  Appucations«  Appointment  of  Rboeiters. 
TITLE  OF  RECEIVER: 

See  Liens. 
effect  of  appointment  on,  7,  197,  200-203,  208-240,  586,  687,  697. 
generally  of  receiver's  title,  208-240,  543. 
formerly  not  transferred  by  the  decree,  208. 
decree  sufficient  to  pass  title,  208. 
relates  back  to  order  of  appointment,  208,  200,  241. 

but  not  as  to  rights  of  third  parties,  209. 
distinction  between  real  and  personal  property,  200^2I0« 
formal  conveyance  to  pass  title,  209-210,  212-213. 
as  transferred  by  the  order  of  appointment,  210. 
legal  and  equitable  title,  210. 

of  receivers  in  supplementary  proceedings,  210,  214,  215. 
to  partnership  property,  210,  211. 
generally  of  receiver's  title,  210-215. 
to  letters  patent,  210. 
of  temporary  receiver,  231-233. 

to  personal  property,  210-211,  212. 
to  railroad  property,  211. 
to  real  estate,  213. 
to  property  in  another  state,  211,  261,  279-287,  543. 
by  assignment,  211,  213. 
to  debts  due  in  another  state,  211. 
of  insurance  company  to  bonds  and  money,  211. 
to  property  of  insolvent  bank,  211. 
of  insolvent  corporation,  211. 
of  permanent  receiver,  212. 
particularly  of  real  property,  586,  587. 
title  of  a  succeeding  receiver,  213. 
the  passing  of  trust  property,  choses  in  action  and  equitable  i&tentti,  214. 
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TITLE  OP  RECEIVER  — Continued: 

in  supplementary  proceedings,  214-215.   * 

when  title  vests  in  receiver  in  supplementary  proceedings,  214r-215. 

to  membership  in  stock-exchange,  216. 

to  property  acquired  by  defendant  after  appointment,  215. 

when  title  vests  in  receiver,  216-219. 

relates  back,  216-219. 

lia  pendens,  216. 

of  receiver  of  national  bank,  659,  660. 

liens  intervening  between  appointment  and  qualification,  217-218^ 

effect  of  appeal  on,  217. 

when  title  vests  in  receiver,  217,  218. 

is  subject  to  all  prior  liens,  219-224. 

none  to  property  held  as  collateral  security,  220. 

only  such  as  defendant  had,  220. 

is  subject  to  existing  equities,  221. 

exempt  property,  224-226. 

to  trust  funds,  224. 

pensions,  226. 

of  receiver  of  rents  and  profits,  233. 

over  assignee,  233-234. 

as  against  third  person,  234,  235. 

to  negotiable  paper,  237-238. 

to  patent  right,  238. 

to  property  reduced  to  possession  and  then  removed  to  another  state,  263-266, 
283-287,  748-761. 

will  not  be  adjudicated  in  contempt  proceeding,  265. 

receivers  of  railroads  do  not  take,  376. 

of  receivers  of  corporations  generally,  523,  544. 

to  partnership  property,  668. 
TOLLS: 

• 

receivers  of:    See  Railroads. 
TORTS: 

See  Liabilities  and  Duties  or  RscEiyEB,  Railroads. 
TRUST  FUNDS: 

following  in  possession  of  receiver,  224-346. 
receivers  of,  226,  227. 
TRUST  PROPERTY: 

generally  of  receivers  of,  101-102,  226,  663-676. 
in  cases  of  express  trusts,  663-666. 
cause  of  receiver,  664. 
when  will  not  be  appointed,  664,  665. 
where  trust  is  denied,  664. 
for  neglect  of  duty  by  trustees,  664. 
for  fraud,  665. 
trusts  created  by  will,  666,  667. 
of  rents  and  profits,  666. 
when  trustees  refuse  to  act,  666. 
in  contest  of  will,  666. 
trusts  created  by  legislature,  667. 
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TRUST  PROPERTY  — Continued: 

appointment  pending  litigation  over  probate,  869. 

appointment  aa  against  executor,  668-669. 

in  actions  to  set  aside  sales,  668. 

appointment  as  agaiust  administrator,  669. 

principles  attending  appointment,  670. 

for  breach  of  trust,  670. 

appointment  in  behalf  of  infants  against  adverse  holdersy  670l 

receiver  in  cases  of  lunacy,  670,  671. 

insolvency  of  trustee  as  cause  for  receiver,  671,  672. 

great  age  of  trustee  as  cause  for  receiver,  672. 

receivers  in  cases  of  joint  trustees,  672,  673. 

when  trustee  removes  beyond  court's  jurisdiction,  678i. 

receiver  in  cases  of  foreign  trustees,  673. 

receiver  in  aid  of  creditors,  674. 

of  sureties,  674. 
of  the  selection  of  the  receiver,  675.  • 
effect  of  the  appointment,  676,  676. 
of  the  discharge  and  removal  of  receiver,  676. 

V. 

VACATING: 

See  Obdeb  of  AFPOCrTiCEifT. 

the  appointment,  872. 

conditions  of  order,  872. 

term  defined,  773. 

cause  for  vacating  appointment,  877,  878. 

right  to,  as  affected  by  acquiescence  and  laches,  878. 

gienerally  of  vacating  appointment,  899. 
VACATION : 

appointments  in,  18,  19,  156. 
VENUE: 

change  of,  after  appointment,  receiver  becomes  officer  of  new  courts  SOS. 
VERIFICATION: 

of  application  for  receiver,  149,  151,  897. 

w. 

WASTE: 

See  Mortgages  and  Mobtgaged  Pbofsbtt. 
WILLS: 

Bee  Appointment  or  Rbcetvebs,  Tbubt  Pbopebtt. 
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